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Abstract

There is a relevant lawmaking process in Hungdrg, dodification of the new Civil Code.
The Hungarian Ministry of Justice and Law Enforcemand its experts stated, that their
work is in final stage, so it's time to talk abdbe latest tendencies and improvements in a
nutshell, focusing mostly on insurance contract. lawthis paper | would like to deal only
with matter of principles.

Introduction

There are countries with separate Act of Insurabostract Law, for example the so called
“Versicherungsvertraggesetz” in Germany, but in ¢any the lawmaker chose another way

keeping the current dual system of codes: onehptivate and one for the public law.

The Hungarian Civil Code was enacted in 1959, but came into force in 126Qhis time
only one insurer existed, the so called State krsgB — Allami Biztosit6), which was a part
of the social security system. The State Insures avenonopoly, so there was no competition
until 1988, when AB divided into two state ownedurance companies (Allami Biztosité and

Hungaria Biztosito).

Today there are 26 insurance private limited corgsawith registered office in Hungary, and
two other companies have authorization of founaat8db insurer associations exist, 8 foreign
companies have branch offices, and 200 insurers & member states [1] provide cross-

border insurance services.

The first Act of Insurance (Act XCVI of 1995 on lmance Institutes and Insurance
Activities) contained mostly rules of public lawjdathis act was replaced by the second Act
of Insurance (Act LX of 2003 on Insurers and theuhance Business), which came into force

on the first day of Hungary’s EU membership (1 M#®@4). This date was not coincidence,



this act made Hungary’s insurance law conform t® BU rules. (This dual system was
extended by the Act CLIX 2007 on Reinsurers.)

The second Act of Insurance enables to createansarco-operatives, but there is no one on
the Hungarian insurance market, so we can say,athaétungarian insurance companies are
profit-oriented, and the principle gblidarity is almost missing. There are a few exceptions
however, for example The Insurance and Friendlyiédpof the Hungarian Attorneys helps
for the orphans of its former members. This acttaioed contractual and other rules of
private law, for example the minimum content regoients for insurance contracts, duty of

disclosure etc.

The main goal of the original proposition was t@aate consequently private and public
rules, but the concept has changed during theicatdn, to make the Civil Code an abstract

act, all rules with secondary importance will berpulgated on a lower hierarchical level.

The rules of electronic commerce, voluntary mutmmsiurance funds and private pension

funds remain the field of sector-specific lawmaking

The Hungarian Civil Code deals only with insuragoatracts (characterized by the concept
of risk-distribution), and says nothing about irswe associations with legal personality,
which has to be revised, because there are insurigal relationship on the ground of

association’s membership.

One-sided cogency

The question of using dispositive or cogent (mamgatrules is always hard to answer. The
principle of freedom of contract is often competggh the principle of insurer and
customer protection The definition of customer and customer congrauft the current

Hungarian Civil Code are the followings:

Section 685. d) 'consumer’ shall mean any perdamigva party to a contract concluded for
reasons other than economic or professional aesvit



Section 685. e) 'consumer contract' shall meancanyract concluded by a consumer and a

person acting within the scope of his economicrofgssional activities.

There is a trend in the EU to label micro ventumsrather small and medium enterprises
(SME) as customers, but the insurance sector lpasraise from the under-secretary of the
Ministry of Justice and Law Enforcement to labelyonatural persons as customers in

connection with insurance contract law.

Of course there is a great need to create an i#ectistomer protection but today there is
almost a separate civil law of customer’s so itisenvto define the requirement’s of being

customer as precisely as possible.

There are three main areas of one-sided cogencgygjomer protection, insurance contract
law and labour law. In all three legal fields tha@aimgoal of the regulation is to protect the
weaker party of the legal relationship. The custoj8E the insured person and the employee
are presumed indisputably to be weaker than ther gtarty (insurer, employer etc.) from an
economical point of view, but today it's not alwayse in insurance contracts. The rules of
insurance contract law was modelled for communiytiacts with the State Insurer in 1959,
but today inbusiness to busineséB2B) contractual relationships the insured (I@garsons

are often stronger than the insurers.

For example banks and other financial institutibvae mostly more ability of economic
interest-enforcement, which is clearly demonstrdigdhe fact, that only one (the largest)

insurer (Allianz) owns a bank, but several banks aw insurer company.

Insurers almost always operate with general conteams, and a natural person can hardly
achieve its modification, but when the insurers @watracting with powerful transnational
companies, the high amount if premium makes itiptes$o create discrete contract, differing

from general contract terms [4].

Next to the economic size, the other argument wfgusne-sided cogency is the question of
laymanship. The insurer is a professional, who wat&ily with damage statistics, mortality
tables, using knowledge ahsurance mathematic and insurance law. The insurance

company is an employer of a leader actuary, a tdadeger specialized in insurance law, but



an average insured person (mostly without a unityetgollege degree) has no experience in

the field of insurance contracts.

One-sided cogency is almost a Hungary-specific tdvetause it limits the freedom of
contract of the parties, and makes is impossibtadate a flexible agreement according to the

interests of the parties.

This rule is likely to by revised, and its scopd! Wwe reduced relevantly: it will be mandatory
for costumer insurance contracts, but it will beeptional in business to business contracts.
Of course an insurer being a legal person will bedefenseless, in case of unfair contract
terms he can bring an action on the court agamesinsurer.

Formal requirements of the insurance contracts

Thewritten form is necessary to the conclusion of insurance coitaad it will remain the
main rule for the amendment of contract and resignatoo. This written form is
indispensable to all legal statements with legalseguences, but it's too strict rule for all will
statements from an economic point of view. Sendeiters by recorded delivery is very
expensive considering the high amount of theimttieand insurance policies (in Hungary the
postal service is still a monopoly, but it will ¢ige in the near future). There are also
problems with some modern ways of communicatiomd8g documents via fax or via emalil
with qualified electronic signature is a good waycteate written legal statements, but in that
case only the date of sending is can be verifi@hc€rning the typical method of regulation,
we can say, that almost all act and other legafungents deal with the date of reception, so
this modern ways of sending legal statements atefuilty compatible with the legal

requirements mentioned above.

Formation of the insurance contract with implicit conduct

In Hungary the insurer has fifteen days to answgeicontractual offers, because there is a

relevant sanction in case breaching the obligatientioned just before.



Section 537. (2) A contract shall also be creditesh insurer does not respond to an offer
within fifteen days. In such a case, the contrhellde created retroactively as of the date on
which the offer is conveyed to the insurer or @gresentative.

This rule sanctions the breaching of the princgdleooperation in the civil law, if the insurer
is lazy to answer to the proposal, then the cohtmatbe formed as a consequence, and it's
irrelevant, if the proposition disagrees with thestom of trade or with the insurer’s
commercial practice In that case the assumption of risk in the disciasurance is in
contrast to the principles of insurance mathematid statistic, so the insurer will probably
resign the contract. Of course in the practiceitisarer makes the contractual offer, and not
the client.

This rule will be reduced to customer insurancetremn, and it will apply only to proposals
which fit the general contract terms of the insgtetn my opinion this change is very
rational, because in business to business relaticaxscording to the high insured value and
complexity of perils — there should be more timetfe insurer to answer, not to mention the

principle of freedom of contract.

Liability insurance

The insured party shall be entitled, under a ligbihsurance contract, to request the insurer
to exempt him, up to the limit specified in the trant, from paying for damages for which he
is legally liable [5].

The liability insurance contract evolved firstly pootect thetortfeasor, it helps not to be
cleared out in case of small negligence and higbuerthof damage, but today it protects the
aggrieved person at least so much in case of ttiedsor’s ability or will to pay is missing

[6].
Property insurance
The insurance contract can cover the so calleddseifages, when the tortfeasor causes loss

to himself. At first look it seems to be a mattérliability insurance, but there is no legal

provision to pay self-damages (an owner can doyévieg with his property), so it's surely



property insurance. The main differences betwerst fiarty insurance compared with tort
liability are the following:

1. Insurance: almost entirely optional

2. Insurance does not provide ‘full compensation’

3. The negligence on the part of the insured Wik not affect a first party insurance claim.

[7]

The duty of damage prevention

From an economic point of view, it's extremely infamt to avoid property damages. The
doctrine of insurable interest provides that an insured person shouldhadke any net profit
from the event should only receive coverage for #iotual loss. The duty of damage
prevention binds the insured not only during thenpletion of the agreement, but before
forming a contract too. Insurers generally makehsvequirements for contracting, for
example the installation and usage of mechanielgctronical safety devices.

The concrete types of the security devices menti@mve depend on the type of perils and
the insured sum too, for example to avoid damadiésedt could be useful installing a GPS
(general positioning system), and to protect faoanf spoiling there can be ordered to install

some kind of cooler device.

While the installment of the safety devices is e&swerify, it's much harder to check,

whether this instruments were functioning or nothattime of the damage (mostly, when the
hull was perished or stolen). The existence offdots has to be certified by the interested
party, but in this case in my opinion only the thedn’t conduct the failure of the insured’s

lawsuit.

Naturally the costs have to be beared by the idswakhough insurers take off relevant load
from the shoulders of their clients with — genlgrabgether with the state authorities -
checking regularly the on the market buyable se&cuevices, and giving certificate of
.,;ecommended”, guaranteeing the quality of the pobdand the conformity with the general

contract terms of the insurers.



During the accomplishment of the contract of cgeiaf goods, the carrier has to follow with
attention the duty of damage prevention in his slens, especially in case of choosing the
appropriate hull, direction, resting-place, and hew the goods are valuable — keeping the
parameters (price, destination, guarding etc.heffteight in secret. In that case special legal
regulations concerning dangerous goods make it ssipte, but insurance law shouldn’t

tolerate marketing-inspirited steps in my opinion.

The duty of damage prevention is an obligation effgrmance in connection with the
installment and usage of the safety devices, thlystbeir lack can be labeled as a breach of
the contract, in connection with the resulting foé insured events we can speak of only a
duty of care, because the most careful enforcemfetite duty of damage prevention is only
capable of lowering the chance of damaging evemd, not of full exclusion (especially in

case of vis maior).

“The unique characteristic of warranty is that matgy and causation are irrelevant. It is
submitted that the rationale of warranty is thatitisurer only accepts the risk provided that
the warranty is fulfilled. The doctrine of warrantyas necessary when it was introduced into
common law over three hundred years ago; howev@aytit causes great hardship for the

insured in both marine and non-marine insurancéracts.” [8]

The duty of mitigation of damages

Under this principle the insured is obliged to lovilee amount of the damages as small as
possible. The obligation of mitigation of damagsssecondary to the duty of damage
prevention. The period of the duty mentioned abasts after the materialization of the

damaging event until the termination of the inseeoontract.

This statement could be amazing first time, becaluseluty during the materialization of the

insured event can be labeled notorious, but therathise can be grounded adequately too.

Amongst the classic obligations of mitigation ofrtleges can be mentioned the fire service,
the pumping of leaked ship, and the traction oftrangled ship etc.. At this point the

damaging event has occurred, but its amount cadovered yet.



In my opinion it's useful to rule the bearing ofst® to be beared by the insurer, in case of
both successful and what is more the unsucces8tutsto mitigate damages. It can assist
the insured to give a rational resolution, and heukln’'t hesitate about the economic

efficiency and chance of his mitigation of damages.

(Naturally the insurer’'s mentioned obligation shadt cover irrational cases, misuse of rights,
for example when the pilot maneuvers the burningkistraight into the river instead of using

a fire-extinguisher.)

It's possible the reduce the damages posteriody égpecially in case of theft / robbery the
accusation and the seizure warrants of the hullaching the parameters of the integrated

GPS could at least partially lower the materialidadhages.

The duty of cooperation

The duty of cooperation is a classic principle ofilclaw [9], which influences — to
correspond with the duty of disclosure — the whwoisurance legal relationship, from
contract’s formation to the termination of the gant. In my opinion the most relevant form
of this principle is the procedure of loss adjustim&here after asserting a claim the insured

has several concrete duty to inactivity and suffeea

The insured can hardly modify the field and pararsedf the insured event, only in case of
damage prevention and mitigation of damages. Tsiwréa has to create the possibility for the
representative of the insurer, the check the damgagvent. In that case the insurer can't
verify the circumstances and parameters of thera@uswevent, and can't create the real

calculation of the damages.

According to the duty of cooperation the insuredspe has to provideotice of loss

(immediately after the occurrence of a loss) prabf of lossfor the insurer.

Summary

There is much to do with the codification [10], anfdcourse it's hard to choose the correct

solutions acceptable by both insurers and — edpecisstomer — insureds too. Their direction



is unquestionable good, and | hope that their satfificing work will be successful, and call

forth a well-working Civil Code.
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