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Abstract

The issue of employment and the situation of warkard their family members have always
been in the focus of the European Union’s attentibis of common knowledge that the free
movement of workers is one of the fundamental fples of the European Community, one
of the four pillars. Today this kind of freedomas elemental right of all EU citizens, but
there are some restrictions in exercising the raghentry and the right of residence. In my
paper | would like to deal with these restrictiom#yich are based on public policy, public

security and analyse the most important casescktatthis topic.
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INTRODUCTION

Free movement of persons has a central, distingdiplace among common politics, one of
the four, fundamental freedoms. Working in theitery of another Member State is a right of
every citizen of the Union and also of their fammigmbers. They can move and reside freely
within the territory of the Member StatésHowever the realization of this principle was
motivated originally by economic aims, the prineigf free movement is more than merely
just regulating economic questiohsn addition to this, demographical and labour reark

imbalances and unequal economic development oMémber States resulted in growing

! Directive 2004/38/EC, Preamble point 1.
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migration in the last few yeardn our days therefore the knowledge and analyisiselegal

base of these tendencies is a must.

The rules regulating the free movement have beangdd a lot since this principle was first
declared in the Treaty of Rome. The most importamting point was the Maastricht Treaty,
which established that not only workers, but algerg citizen of the Union has the right of
free movement. In the meantime the EU-level reguiabf this topic has became really
complex, two regulations and nine directives caorgdirules in relation to this issue, therefore
the simplification of these norms was of high ptiorTherefore the 2004/38/EC Directive
was accepted for simplifying these rules, and & heplaced the former fragmented and
sectorial regulation. Member States had to achileeeaim of this Directive within two years

from the date of its publication.

Although the goal of the Union is to ensure thétigf free movement of the citizens, i.e. the
right of entry and residence, to the possible maxnmrextent, there are some cases, when it
could be restricted. The grounds of these restnsticould be the public politics, public

security and public health, amongst others.
I. COMMUNITY RULES OF RESTRICTIONS ON FREE MOVEMENT

I.1. RULES ESTABLISHED BY THE EC TREATY AND COUNCILDIRECTIVE
64/221/EEC

The legal basis of the restrictions on the free eneent of persons was set out in the EC
Treaty, pursuant to which the right of free movetmasuld be restricted. These restrictions
contain on one hand themitations justified on grounds of public policpublic security or

”.5

public health”” on the other hand, the Treaty restricted the sodpgplicability too:,the

provisions of this Article shall not apply to emyaizent in the public service.”

® DR. JUHASZ, JuditA nemzetkézi vandorlas fogalmai és méré&aedpa Tikor Mhelytanulméanyok 61., p.
11.

* Council Directive 64/221/EEC of 25 February 196#tbhe co-ordination of special measures concerttieg
movement and residence of foreign nationals whiehjastified on grounds of public policy, publiccseity or
public health

0J 56, 4.4.1964, p. 850-857, English special editBeries | Chapter 1963-1964 P. 0117

® EC Treaty, Article 39. (3)

® EC Treaty, Article, 39. (4)



Consequently the above-mentioned provisions ofTileaty allow Member States to not to
admit citizens from other Member States to theirittgy or to expel them. Nevertheless,
neither the EC Treaty, nor Directive 64/221/EEC lkiatermined, which kind of situations
and behaviour could be qualified as to be dangeimpsiblic policy, public security or public
health! According to the case law of the European Courfugtice, this notion has to be
interpreted strictly. Member States must take iatgount different general and individual
conditions, if they want to restrict the right esrdence of citizens from other Member States,
alluding to his or her behaviour to be against joupblicy, public security or public health.
As a general rule, the examination taking placetfgethe expulsion or the forbiddance of
entry shall aim the individual concerngéend’measures taken on grounds of public policy or
of public security shall be based exclusively oa ffrersonal conduct of the individual
concerned.’® According to the dominant standpoint, a generatriction is absolutely

invalid. These viewpoints can be the basis of tivestigations against native persohs.

A behaviour jeopardises the public policy or it daqualified as a danger, if it effectively

and essentially detrimental for the society andhitinges the elemental interests of the
society, at the time of exercising such behavibecause the qualification of the behaviours
endangering the public policy is able to changéhim course of time. Member States may
define these notions themselves. Consequentlguitidoe qualified as being dangerous to the
public policy if somebody is threatening the denaticrorder or security of a country, takes
part in violent actions to overthrow the order lo¢ tstate, call on the public to do so, or shall
be guilty of an offence or drug abu<e.

It could be mentioned as a failure of the Directikiat although it provides for a remedy in

case of expulsion and ban, it does not define pegcivhich are the possible ways of tfat.

" GYULAVARI, Tamés:Az Eurépai Unié szocidlis dimenziéjgudapest: Szocidlis és Csaladjogi Minisztérium,
2000., p. 58., ISBN 963 00 3854 4
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Council Directive 64/221/EEC was amended by Coumliiective 72/194/EEC? It has
extended the effect of the Directive to nationdlshe other Member States and members of
their families who pursuant to Regulation (EEC) N&51/70, exercise the right to remain in

the territory of a Member State.

1.2. PROVISIONS OF DIRECTIVE 2004/38/E€

Member States had to implement this Directive uB@l April 2006, which has replaced
Council Directive 64/221/EEC. It contains elemeoitsertain former secondary legal sources
and the related case law of the Court of Justicén@fEuropean CommunitiésThe aim of
this Directive was to impose stricter conditionsr@spect of determining the circumstances
under which citizens of the Union and their famitigmbers could be declined to enter in the
territory of other Member States or could be exgzefirom that countries. In addition, it has
defined stricter procedural safeguards as WeSimilarly to the provisions of the former
Council Directive, the measure shall comply witk frinciple of proportionality, it must be
based solely orthe personal conduct of the individual concernedhd such measure should

not be accepted on the basis of previous convisfidn

Host Member States, in order to make sure whetbeemidividual concerned is dangerous for
the public policy or public security, upon issuitige registration certificate, or no later than
three months from the date of arrival of that perso from the date of reporting his/her
presence, are allowed to inform about any formeic@aecord of the individual concerned

from the State of origin or form the others. ThenMer States have two months to answer

4 Council Directive 72/194/EEC of 18 May 1972 extiendto workers exercising the right to remain ie th
territory of a Member State after having been emygdoin that State the scope of the Directive oF2bruary
1964 on coordination of special measures conceithiagnovement and residence of foreign nationalstwére
justified on grounds of public policy, public seityor public health

0OJL 121, 26.5.1972, p., English special editiogris | Chapter 1972(1) P. 0474

'3 Council Directive 72/194/EEC, Atrticle 1.

'8 Directive 2004/38/EC of the European Parliament aiithe Council of 29 April 2004 on the right dfizens
of the Union and their family members to move aadide freely within the territory of the Member 8@
amending Regulation (EEC) No 1612/68 and repealigctives 64/221/EEC, 68/360/EEC, 72/194/EEC,
73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, ®IBEC and 93/96/EEC

0J L 158, 30.4.2004, p. 77-123
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2004/7 oktéber sz., p. 104.
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these questions. This kind of opportunity is algailable for the Member State upon issuing
the residence card.

The host Member State has to take into accourgréifit factors in case of an expulsion order
on grounds of public policy or public security. Tf@lowing factors has to be taken into
account:;,how long the individual concerned has resided tmterritory, his/her age, state of
health, family and economic situation, social amdtural integration into the host Member
State and the extent of his/her links with the tguof origin.”?* An expulsion order could be
taken against the EU citizens and their family merapwho have permanent residence card
only on the grounds of serious violation of pulpialicy or public securit§? An expulsion
order could be taken only in specific circumstanagainst the EU citizens and their family
members, who have been living in the host MembateSbr at least ten years, or who are
minors. It is an expectation that the expulsiontbdse,necessary for the best interests of the
child, as provided for in the United Nations Conwem on the Rights of the Child of 20
November 19892

According to the provisions of the Directive, thelividual concerned has to be informed
about the issuance of an expulsion order, the gl®based on which the expulsion order was
made, and the court or the administrative authotdywhich the individual concerned may
submit an appedf. The Directive also contains the requirement ths procedural
safeguards must be determined precisely and tlzermst of the Union shall always have the
right to initiate redress procedure against themdenying the entry or residence. Except of
especially forcing cases, the time provided fovdéethe Member State's territory should not
be less than three months. The expulsion proceshoeld not be a routine procedure and the
authorities of the States have to conduct effeciiwestigations” If the application for
appeal or judicial review of the expulsion orderc@uopanied by a motion for interim
measures to suspend the enforcement of that dtdeexpulsion order should be executed
only, if it was based on a previous court decisithie individual concerned previously had
access to judicial review; or the expulsion ordesvibased on coercive grounds of public

security. The individual concerned has the rightapresent his or her defence personally,

% Directive 2004/38/EC, Article 27. (3)

L Directive 2004/38/EC, Article 28. (1)

2 Directive 2004/38/EC, Article 28. (2)

% Directive 2004/38/EC, Article 28. (3)

>4 Directive 2004/38/EC, Article 30.
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however the Member State may deny the permaneitere of the individual concerned
during the redress procedure in that coufitijhe Directive forbids to issue orders excluding
the persons for life, moreover it shall be providedt ,Union citizens and their family
members who have been excluded from the territbry Mlember State to submit a fresh
application after a reasonable period, and in anyer® after a three year period from
enforcement of the final exclusion ordéf. The host Member State has three months to
decide in this respect, however during this petloa individual concerned is not allowed to
entry to the territory of the Stat®Expulsion orders as a penalty or custodial pemaly be
enforced only, if the above-mentioned conditiond aequirements are met. If an expulsion
order will be enforced more than two years aftewdts issued, the Member State has to

investigate whether the individual is still a réaleat to the public policy or public securffy.
IIl. CASE LAW OF THE COURT OF JUSTICE OF THE EUROPEAOMMUNITIES

However the protection of public policy has beedified in the EC Treaty® the Member
States are not allowed to use the notion of pytdiicy and public security arbitrarily. The
European Court of Justice has expressed this apinidhe Bouchereau-cadkjn which a
British authority had initiated the expulsion ofeench national, who had been employed in
the United Kingdom, after he was found guilty twigkeunlawful possession of drugs. The
Court declared thatin) so far as it may justify certain restrictions time free movement of
persons subject to community law, recourse by @nalk authority to the concept of public
policy presupposes, in any event, the existencaddition to the perturbation to the social
order which any infringement of the law involvesa@enuine and sufficiently serious threat
affecting one of the fundamental interests of $p¢i& Equality is a quiet problematic issue,
since a Member State may expel citizens of othembbr States, but not its own citizens.
»Any action affecting the right of persons cominghimi the field of application of article 48
of the treaty to enter and reside freely in the MenStates under the same conditions as the
nationals of the host state constitutes a ' meastoethe purposes of article 3 (1) and (2) of
directive no 64/221/EEC. That concept includesatigon of a court which is required by the

% Directive 2004/38/EC, Article 31. (2) and (4)

%" Directive 2004/38/EC, Preable point 27.

“8 Directive 2004/38/EC, Article 32.

9 Directive 2004/38/EC, Article 33.

0 BANKO, Zoltan: Valogatas az Eurépai Bir6sag munkajogi itéleteiMunkavallalok szabad mozgésa 21.
31 Case 30-77. Régina v Pierre Bouchereau, Judgrfi¢he €ourt of 27 October 1977., European Couroresp
1977 Page 01999

%2 Case 30-77. Régina v Pierre Bouchereau, Summairyt, {.



law to recommend in certain cases the deportatiba aational of another Member State,
where such recommendation constitutes a necessargquisite for a decision to make a

deportation ordef’?

One of the most often cited cases is the Van Dage¥ in which a woman of Dutch
nationality was not allowed to enter into the Udit€éingdom to work as a secretary at the
"church of scientology® British politics did not assist the "church of estiology”, and
however it was not forbidden; according to the dparint of the British politics it was
socially harmful. The main question was whethethis case it is possible to refer to the
danger of the public policy or public securitywas declared by the Court tH#he fact that
the individual is associated with some body or aigation the activities of which the
Member State considers socially harmful but whih ot unlawful in that state, despite the
fact that no restriction is placed upon nationalstioe said Member State who wish to take
similar employment with the same body or organizati® The most problematic issue of the
practice that measures could be based only theuctd the individuals. This problem was

addressed in the Bonsignore c3se.

The problem in the case of Commission of the Eumop€ommunities v Kingdom of the
Netherland® was that the general legislation of the Netheamade it possible to establish
a systematic and automatic connection betweennairai conviction and the issuance of
expulsion orderd’ The Court declared that the Netherlands has faiddlfil its obligations
under Directive 64/221/EE€

The Court has declared in the Commission of theofggan Communities v Kingdom of

ﬁll

Spain~ case that Spain has failed to fulfil its obligaso under Council Directive

% Case 30-77. Régina v Pierre Bouchereau,, Judgepwint 1.

% Case 41/74. Yvonne van Duyn v. Home Office, Judgroéthe Court of 4 December 1974., European Court
reports 1974 Page 01337

% Case 41/74. Yvonne van Duyn v. Home Office, Graypaint 2.

% Case 41/74. Yvonne van Duyn v. Home Office, Opesgtart, point 3.

3" Case 67-74. Carmelo Angelo Bonsignore v Obersimdiir der Stadt KélnJudgment of the Court of 26
February 1975., European Court reports 1975 Pag2/00

% Case C-50/06. Commission of the European ComnesnitiKingdom of the Netherlands, Judgment of the
Court (Third Chamber) of 7 June 2007., EuropeanrQeports 2007 Page 1-04383

%9 Case C-50/06. Commission of the European Comnasniti Kingdom of the Netherlands, Pre-litigation
procedure, point 17.

0 Case C-50/06. Commission of the European Comnasnitikingdom of the Netherlands, Judgement

“l Case C-503/03. Commission of the European Comiesnit Kingdom of Spain, Judgment of the Court
(Grand Chamber) of 31 January 2006., European Cepotrts 2006 Page 1-01097



64/221/EEC, because the state has refused entrytsrterritory and refused to issue a visa to
nationals of a third country who were the spousédamber State nationals. The reason why
the state has done so, was that in connection dsetlpersons alerts were entered in the
Schengen Information System, but it wagthout first verifying whether the presence of
those persons constituted a genuine, present afiitisntly serious threat affecting one of

the fundamental interests of sociefy.”

According to the judgement of the Court made in@sorgios Orfanopoulos and Others and
Raffaele Oliveri v Land Baden-Wiirttemberg ca¥ethe Council Directive 64/221/EEC

~precludes national legislation which requires maial authorities to expel nationals of other
Member States who have been finally sentencedtéona of youth custody of at least two
years or to a custodial sentence for an intentioatience against the Law on narcotics,

where the sentence has not been suspetided.

[ll. PUBLIC HEALTH

Article 4 of Council Directive 64/221/EEC deals ithe question of public health, which
refers to the Annex to the Directive, singtiee only diseases or disabilities justifying reflis
of entry into a territory or refusal to issue adiresidence permit shall be those listed in the

Annex to this Directive®®

Directive 2004/38/EC is relevant in the restrictminfree movement on the grounds of public
health, since it has amended the Annex to the GbDmective 64/221/EEC, in which the

diseases endangering public health were listed. arhended Annex did not include new,
important epidemics and diseases; moreover, disdiased therein were dangerous in the 60-
70's and for today they are successfully handfefhe only diseases justifying measures
restricting freedom of movement shall be the disgagith epidemic potential as defined by
the relevant instruments of the World Health Orgation and other infectious diseases or

contagious parasitic diseases if they are the sbgé protection provisions applying to

2 Case C-503/03. Commission of the European ComiesnitKingdom of Spain, Judgement

43 Joined cases C-482/01 and C-493/01. Georgios @utaros and Others (C-482/01) and Raffaele Oli(@ri
493/01) v Land Baden-Wiirttemberg, Judgment of tbherC(Fifth Chamber) of 29 April 2004., Europeanu@to
reports 2004 Page 1-05257

4 Georgios Orfanopoulos and Others (C-482/01) arftaBe Oliveri (C-493/01) v Land Baden-Wiirttemberg,
Judgment, point 2.

“5 Council Directive 64/221/EEC, Article 4. (1)
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nationals of the host Member Staf€.The basis of expulsion order shall not be a disease
occurred more than three months after the éfit\fember States have the right to require
persons with residence permit to bring themselveteumedical examination free of charge

in three months upon their arrivl.

SUMMARY

Although the one of the most important goals of Bueopean Union is to bring everyone in
the position to be able to use the opportunitiesreé movement and to realise the four
freedoms to the highest possible extent, theresange cases when the Member States are
interested in to not to admit certain persons th&r territory or expel them from there. The
main purpose of my paper was to present such eelsese the principle of free movement
could be restricted. The grounds for such restmsti might be the public policy, public
security or public health. | summarised the safedgiavhich ensure free movement against
restrictions; the strict conditions of expulsiondadenial of entry; and the most important

cases related to this topic.
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