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Some aspects of the Hungarian regulation
on ragweed

Zsolt Ercsey — Zsombor Ercsey

University of Pécs, Pollack Mihaly Faculty of Engineering and Information
Technology, Hungary — Karoli Gaspar University of the Reformed Church
in Hungary, Faculty of Law, Hungary

Abstract

The common ragweed is the most widely spread weed in Hungary causing
economic damage from the agricultural point of view, and raising health
care issues, since the pollen thereof is very allergic. Regarding the protection
against ragweed, fundamental rights are in conflict, such as the right to health
and to a healthy environment on the one hand, and the right to property
on the other hand. This conflict and the applied procedures are highlighted
by this paper. The current work was partially supported by the grant SROP-
4.2.2.C-11/1/KONV-2012-0005, Well-being in the Information Society.

Keywords

Ragweed; Constitutional Rights; Weed Control; Right to Ownership;
Administrative Procedure.

1 Introduction

The common ragweed (Ambrosia artemisiifolia L) is the most widely spread
weed in Hungary causing economic damage from the agricultural point
of view; and raising health care issues, since the pollen thereof is very allergic.
In order to provide the right to health and healthy environment, it is a sig-
nificant aim of the state to prevent the spread of the ragweed. The right
to health and the right to ownership are declared in the constitution, there-
fore the official procedure of the weed control results in the conflict of two
basic rights. In most cases the owners are obliged to provide protection
against the allergic ragweed, irrespectively of what they wish to do with their
own land, and in case they fail to fight against these species, the authorities
are entitled to make the necessary steps within the scope of administrative

7
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procedures. These steps include even physical actions carried out on the
field against the ragweed, but a fine is imposed first, if the requirements are
not met. The current paper analysis the different rights and interests in this
regard, focusing on the Hungarian regulation on plant protection, as well
as pointing out the major rules of the European Union.

2 Common ragweed in the centre of interest — human
biology point of view and agricultural point of view

The common ragweed (Ambrosia artemisiifolia 1..) is native in the Americas.
It can only be found in Hungary since the First World War. There exist more
than 350 weeds in Hungary, out of which the most spread is the common
ragweed.

This invasive species is the most widely spread weed today (see the five
national weed surveys between 1947 and 2008). In Europe, Hungary is con-
sidered to be the mostly infected. It is very important from human biological
point of view: its pollen is the most common pollen causing fiercest allergic
symptoms. In the last decade, the number of allergic patients increased nine-
fold, today every fifth person is allergic to ragweed in Hungary.

In Hungary, ragweed can be found in more than 5.4 million ha, out of which
more than 700,000 ha is highly infected. Can be found in agricultural lands,
for example in sunflower, in ruderal areas after soil cultivation, close to resi-
dential areas and industrial areas. Dominant in the first and second years, its
presence and extent may vary widely. In Hungary each land uset' and land
owner is obliged by law to remove ragweed from the territory.

3  Conflict of fundamental rights

The right to health and healthy environment is declared as a fundamen-
tal right in the Hungarian constitution. According to the section XXI
of the Fundamental Law of Hungary,® the state shall recognize and

1 ‘TLand user’ shall mean a person who controls or uses land, or who is compelled to utilize
land, or who is in possession of or uses any article (means, equipment, object), in which
plants can be sustained.

2 The Fundamental Law of Hungary, was passed by the legislator in 2011 and entered into
force on 1 January 2012, replacing the old Constitution, which was formally the Act XX
of 1949.
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implement the right of all to a healthy environment.” In order to provide the
right to health and to a healthy environment, it is a common interest and aim
to prevent the reproduction, accretion and spreading of the ragweed. This
essential interest has not been changed by the newer and newer administra-
tive proceedings either, which were challenged and criticized heavily by the
land owners, who referred to their ownership rights on their own property.*
In fact, Section XIII (1) of the Fundamental Law of Hungary states that
everyone shall have the right to property and to succession, but it is also
stated that the ownership of property shall entail social responsibility.

Taking into account the above, the administrative procedure of weed con-
trol results in the conflict of two fundamental rights: the right to prop-
erty and the right to a healthy environment. However, this conflict may
be resolved reasonably, also with regard to the fact that the right to prop-
erty may be restricted the most among the fundamental rights. Accordingly,
nobody is entitled to jeopardize anybody else’s health due to any reason,
not even referring to the ownership rights, irrespectively whether it happens
actively or inactively.

The ragweed control is an active obligation, thus the breach of law occurs
because of omission, when the owner does not fulfil the related obliga-
tions thereof. The owner is obviously entitled to dispose upon the property
thereof, but exercising the right to disposal, or even non utilizing the dis-
posal rights in relation to weed control may not result in harming others’
rights or lawful interests.

4  The basic regulation on ragweed control

According to the traditional approach of plant protection law, the ragweed
was not a privileged type of weed, which used to be regulated together

3 Paragrahs (2) and (3) states furthermore that any environmental damage shall as a pri-
ority be rectified at source in accordance with the relevant legislation and the principle
that the polluter shall pay, and that it is prohibited to import waste to Hungary for the
purpose of disposal.

4 In relation to the protection of fundamental rights, the Hungarian legal system has
many forums. For a detailed study, please see Cservak, C.: Az ombudsmantdl az
Alkotmanybirdsagig: az alapvetS jogok védelmének rendszere [From the Ombudsman
to the Constitutional Court: the system of fundamental rights protection]. Debrecen:
Licium - Art, 2013. 290 p.
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with the other weeds that obstruct agricultural production.’ Later it became
in focus, due to public health reasons, to be more precise, due to the highly
allergen affects thereof.

On 1 September 2008, the Act XLVI of 2008 on the Food Supply Chain
and on the Control and Supervision of the Food Supply Chain entered into
force.® Simultaneously, the corresponding government decrees were changed
as well, and ragweed became to the focus of the plant protection regulation,
also indicated in the name of the new government dectee.”

According to Paragraph (1) of Section 2 of the Act XLVI of 2008 on the
Food Supply Chain and on the Control and Supervision of the Food Supply
Chain (hereinafter referred to as the Act), the Act shall be applied to all
natural and legal persons, and unincorporated organizations recognized
as operators of the food supply chain, and in compliance with point h)
of Paragraph (2) of Section 2 of the Act, the Act shall also be applied to the
possession and use of land, or any article or thing (means, equipment),
in which or by means of which plants can be sustained, furthermore, the
related production of plants, using and processing plants or plant products
(including pasture grazing), including any operation of processing, placing
on the market, storage, transport or distribution.

The ‘land user’ shall mean a person who controls or uses land, or who
is compelled to utilize land, or who is in possession of or uses any article
(means, equipment, object), in which plants can be sustained.®

5 It was not distincted remarkably, in spite of the fact that the ragweed has been the
most spred and most common type of weed that affects negatively the agricultural
production.

6 This act was promulgated on 28 June 2008, and replaced the earlier regulation of the
Act XXXV of 2000 on Plant Protection. The effective regulation implemented similar
provisions and basic legal instruments as the eatlier piece of legislation.

7 The Government Decree 160/2005. (VIIL. 16.) on the detailed provisions of the cost
establishment and application in connection with plant protection for public interest
was revoked, and replaced by the Government Decree 221/2008. (VIIL 30.) on the
enforcement of the protection against ragweed for public interest and the related state
and public interest cost establishment and application.

8 See the Shedule to the Act, which contains the definitions.

10
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The main obligation, which limits the right to property and thus results
in conflict of two fundamental rights is that land users shall take measures
to prevent common ragweed from blossoming by 30 June of each year, and
to maintain this condition throughout the end of the vegetation petiod.’

The powers regarding the general protection and ragweed control are sepa-
rated according to the location of the land in question.'” Basically, if the
land is located within the living area, the municipality clerk (notary of the
local self-government) is authorized to take actions, and in case the land
is located outside the living area, the plant and soil protection directories
of the prefectures are entitled to use certain measures, in order to enforce
the mandatory tasks.

The general protection due to public interest is ordered by the plant and soil
protection directories of the prefectures in case of lands outside the living
areas, and by the municipality clerk (notary) within the living areas.

In case the municipality shall be deemed as the user of a land located within
the living areas, and it does not fulfil the obligations thereof regarding the
ragweed control, the plant and soil protection directories of the prefec-
tures are empowered to order the general protection for public interest. So,
in order to avoid the conflict of interest, in case the user of the land located
within the living area is the municipality itself (e.g the local self-government
of the town in question or the capital), and the user does not act in compli-
ance with the obligations thereof regarding the plant protection of ragweed,
the protection against ragweed shall be ordered by the plant and soil protec-
tion directoties of the prefectures.

In accordance with the above, the site inspection to establish the negligence
of the fulfilment of the protection obligation shall be ordered by the land

9 See Section 17(4) of the Act.

10 About the changing of task-sharing between the operators and the state, see Andras
BENCSIK: A fogyasztévédelem szakigazgatasi alapjai, in: Lapsanszky, A. (ed):
Kézigazgatasi jog. Fejezetek szakigazgatasaink korébdl. II. kotet. Gazdasagi kozi-
gazgatas, infrastruktdra igazgatas, Budapest: CompLex Kiad6, 2013, p. 679, ISBN:
9789632953205, pp. 348-351.

11 Cf. Rébert SZUCHY - Municipal Asset Management (Onkorminyzatok vagyongazdilkodi-
sa). In: Istvan BENEDEK, Rébert KOVACS (eds.), The guide for the performance ba-
sed municipal management (A feljesitményelvii onkormanyzati menedzsment: tréning kéikinyy).
[s. L]: TOOSZ, 2014. pp. 321-382.
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registry offices of the prefectures for lands outside, and by the municipal-
ity clerk outside the living area. In case it is proved that the land is infected,
it should be clearly and carefully identified with plot number inside, and with
coordinates outside the living area.

It is important to note that the order of the general protection obviously
results in imposing a plant protection fine as well, since then it is established
that the user of the land did not fulfil the related obligations thereof, which
is the legal ground of fining. Regarding the fines and the related procedures,
the powers are centralized, so there is no distinction between competences
based on the location of the land, since all fines may be imposed by the plant
and soil protection directories of the prefectures, irrespectively of the loca-
tion, so both within and outside the living area. The corresponding regula-
tion in this regard is the Government Decree 194/2008. (VIL. 31.) on the
calculation of fines in connection with the food supply chain supervision,
which piece of legislation is often referred to as the fine decree

The plant protection fine shall be imposed for, among others, any breach
of the obligation for the prompt eradication of prohibited harmful organ-
isms, for spreading prohibited harmful organisms or providing aid for
spreading such organisms, and for any violation of a quarantine order; any
conduct with controlled products jeopardizing the health of humans or ani-
mals, food safety and feed safety, and that is harmful to the environment;
furthermore for any failure to comply with the obligation for protection
against the common ragweed.

There are other scenarios, in which a fine shall be imposed, and it may
be imposed repeatedly. For example for the marketing or advertising of any
controlled products without authorization or by way of derogation from the
authorization, or for offering such products to the public or for using them;
for any failure to comply with the obligation of notification of any active
substance that is determined pure by analytical methods during the cur-
rent year; for any violation of the prohibition for the movement of apiaries
ordered for plant protection reasons; for any violation of the provisions
set out in Regulation (EC) No. 2003/2003 of the European Patliament
and of the Council of 13 October 2003 relating to fertilizers concerning
labelling, packaging, establishment within the Community, records, nutrient
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contents, and to certain types of fertilizers; for the placing on the mar-
ket or use of any plant protection equipment without marketing authori-
zation (type assessment) or without periodic review or approval; for any
violation of the obligation of notification of any contamination by pro-
hibited harmful organisms; for obstructing the plant protection operations
with herbicides, as ordered by the food supply chain supervisory agency; for
obstructing the activities of the plant health authority, ighoring the measures
taken by the authority, and for obstructing the carrying out of protective
measures at the government level or in the public interest; for any infringe-
ment of the provisions in connection with crop protection relating to plant
health, experiments, production, destruction, manufacture, presentation,
packaging, marking, warehousing, transportation operations, and to applica-
tion and placing on the market; for any violation of plant health restrictions
prescribed or ordered; for any infringement of the obligation of data disclo-
sure, keeping records and registration prescribed in this Act and in legisla-
tion adopted for the implementation of this Act.

Regarding the lands outside the living areas, the plant and soil protection
directory acts according to the evidence gathered and handed over by the
land registry authority, which is the land registry office of the prefectures.
In connection with the lands located within the living area, the measures
should be taken according to Point c) of Paragraph (1) of Section 94" of the
Act CXL of 2004 on the General Rules of Administrative Proceedings and
Services.” Thus, if the authority reaches the conclusion upon the regulatory
inspection that the client has violated any provisions of the relevant legis-
lation or its decision, the authority shall contact the authority vested with

12 Enacted by Paragraph (1) of Section 28 of the Act CCX of 2012 that entered into force
on 1 February 2013.

13 This act was promulgated on 28 December 2004. About the relationship between the
Act CXL of 2004 on the General Rules of Administrative Proceedings and the other
pieces of legislation, see Andrdas BENCSIK: A fogyasztovédelem alapelveinek tiikro-
z6dése a Nemzeti Fogyasztovédelmi Hatésag eljarasaban, in: Bencsik, A. et al (eds):
Jogasz Doktoranduszok II. Pécsi Talalkozéja, Pécs: Pécsi Tudomanyegyetem Allam- és
Jogtudomanyi Karanak Doktori Iskolaja, 2012, p. 344, ISBN 978-963-642-405-3, pp.
59-60.

13
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powers to take the measures necessary - with the part of the report contain-
ing the infringement enclosed -, or shall bring disciplinary, misdemeanor,
criminal or civil charges or request other proceedings."

Therefore the municipality clerk (notary of the local self-government),
besides ordering the protection for public interest, shall approach the
plant and soil protection directory of the prefecture, which has the powers
of imposing a fine and takes the necessary steps accordingly. However, the
prefecture is entitled to order site inspections within the living areas as well.

In case the latter takes minutes regarding a certain area, the collected evidence
shall be handed over to the municipality clerk as well according to point
¢) of Paragraph (1) of Section 94 of Act CXL of 2004 on the General
Rules of Administrative Proceedings and Services', in order to order the

14 In other, ,ordinary* cases, Paragraphs (1) and (2) of Section 94 shall be applied, which

regulate as follows: (1) If the authority reaches the conclusion upon the regulatory in-
spection that the client has violated any provisions of the relevant legislation or its
decision:
A) and the infringement of the provisions of the relevant legislation or the authority’s
decision can be remedied by abolishing the unlawful conduct or by restoring operations
within the framework of the law, the authority shall apprise the client of the infringe-
ment and shall adopt a ruling to order the client to cease such actions within the pre-
scribed time limit of not less than twenty days, or suffer the legal implications indicated;
B) if the required result was not achieved inside the new time limit referred to in
Paragraph a), or if Paragraph a) cannot be applied, the authority shall ex officio open the
proceedings conferred under its competence, and shall take the procedural steps falling
within its competence and establish the ensuing legal consequences.

15 Section 94
(1) If the authority reaches the conclusion upon the regulatory inspection that the client
has violated any provisions of the relevant legislation or its decision:

A) and the infringement of the provisions of the relevant legislation or the authority’s
decision can be remedied by abolishing the unlawful conduct or by restoring operations
within the framework of the law, the authority shall apprise the client of the infringe-
ment and shall adopt a ruling to order the client to cease such actions within the pre-
scribed time limit of not less than twenty days, or suffer the legal implications indicated;
B) if the required result was not achieved inside the new time limit referred to in
Paragraph a), or if Paragraph a) cannot be applied, the authority shall ex officio open the
proceedings conferred under its competence, and shall take the procedural steps falling
within its competence and establish the ensuing legal consequences;

C) if Paragraph a) and Paragraph b) cannot be applied due to the authority lacking
competence or jurisdiction concerning the infringement in question, the authority shall
contact the authority vested with powers to take the measures necessary - with the part
of the report containing the infringement enclosed -, or shall bring disciplinary, misde-
meanort, criminal or civil charges or request other proceedings.

14



Sbornik pfispévkl z oblasti vefejného prava

protection for public interest. Thus, with the cooperation of the two author-
ities set forth by the effective administrative law regulation, it can be avoided
to have two different minutes taken regarding the same property.

The municipality clerk is entitled and also obliged to order the protection for
public interest within the living areas, in order to prevent the further spread
of pollen. However, the breach of law is sanctioned by the plant protection
fine, which is imposed by the plant and soil protection directories of the
prefectures.

Contact — e-mail

eresey@pmmik.pte.hu — ercsey.zsombor@kre.hu
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Odpovédnost za predpovéd prirodnich udalosti

Jaroslay Chyba
Povodi Moravy, s.p., Ceska republika

Abstract in original language

Pro vlastnika nemovitosti i podnikatele v fadé obort je klicova informace,
zda nebo s jakou pravdépodobnosti se v oblasti jeho zdjmu vyskytne pfi-
rodni udalost typu povoden, sesuv pudy, zemétiesen{ apod. V predkladané
praci jsou popsany a analyzovany zakladni pojmy a metody tvorby predpo-
veédi. Zvlastni pozornost je vénovana odpovédnosti za predpoved v zavis-
losti na metodé pravni regulace - zejména uplatnéni sankci v mezinarodnim,
spravnim, obcanském a trestnim pravu.

Keywords in original language

Odpovednost; predpoved’; zemétieseni, povoden; Aquila.

Abstract

The prediction of natural events such as flood, landslide or earthquake
is of crucial importance for a landsowner or entreprencur. Basic notions and
methods of prediction are analysed in the paper. Special attention is paid
to the liability for prediction depending on the method of legal regulation,
especially international law, administrativa law, civil law and criminal law.

Keywords
Liability; Prediction; Earthquake; Flood.

1 Uvod

Vyznam piedpovedi pro podnikatele nebo vlastnika nemovitosti je evi-
dentni. Pro zemédélce je vyznamnd dlouhodoba predpoved pocasi,
pro letecké dopravce piedpoveéd pocasi na nékolik hodin nebo dni, pfi pro-
jektovani staveb je nezbytna predpoveéd’ zemétieseni, povodni nebo sesuvi
pudy apod. Je pozoruhodné, Zze velmi spolehlivé dlouhodobé pfedpovedi
né¢kterych pifrodnich jevia (napf. postaveni nebeskych téles) jsou dolozeny
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jiz ve starovckych civilizacich. Naopak ani veskeré pokroky moderni mate-
matiky, méfici a vypocetni techniky neumozfiuji spolehlivou pfedpoved
pocasi byt’ jen na nékolik dni. Analyza moznosti, predpokladti a konkrét-
nich metod pfedpovedi je v soucasné dobé predmétem zdjmu matematic-
kych a ptirodovédnych vyzkumu a védeckych konferenci. Z pohledu prava
je zajimavé vymezit pfedpoklady odpovédnosti za predpoved, odpovédné
subjekty a sankce v zavislosti na metodach pravni regulace.

2 Matematicko-fyzikalni zaklady pfedpovédi

Jakakoliv védecky podlozena predpovéd musi vychazet z analyzy minu-
losti a je zalozena na pfedpokladu, ze v budoucnosti se uplatni stejné vlivy
a stejné zakonitosti jako v minulosti. Prevaznou vétsinu v praxi pouzivanych
pfedpovédi lze podradit pod jeden ze dvou zakladnich typu:

2.1 Statisticka pfedpovéd’

Pii tomto typu predpovédi nejde o vyskyt nebo prubéh jedné konkrétni
udalosti, ale o pocet vyskytu za urcitou casovou jednotku nebo pravdépo-
dobnost vyskytu za urcitych okolnosti - napt. N-letd povodeti nebo pravde-
podobnost, ze po sérii drobnych otfesu (tzv. pre-shocks) nasleduje znicu-
jici zemétfeseni. Hlavnim problémem je zpravidla nedostatek spolehlivych
dat. Napft. 100-leta voda neznamena, ze by se periodicky opakovala po 100
letech, ale ze se v dlouhodobém priméru vyskytne jednou za sto let, tedy
napf. desetkrat za 1000 let nebo stokrat za 10000 let. Takto dlouhé ¢asové
fady ale zpravidla nejsou k dispozici. Nedostatek dat je v praxi piekrfvan
riznymi specialnimi statistickymi postupy, které ale nemohou odstranit pri-
marn{ nejistotu. Druhym problémem je pfedpoklad stacionarity, ktery byva
mlcky zahrnut do vSech tvah tohoto typu, ac¢koliv ve skute¢nosti nemusi
byt splnén.

2.2 Kauzalni pfedpovéd

Tato pfedpoved’ vychazi z fyzikalntho modelu a snazi se pfedpovédét pru-
béh udalosti v konkrétnim individualnim ptipadé. Pokud jsou piislusné fyzi-
kaln{ procesy popsany linearnimi parcialnimi diferencialnimi rovnicemi, pak
je zpravidla mozno konstruovat spolehlivou predpovéd. Tim se vysvétluji
uspéchy soucasné techniky: pfevaznd vétsina té fyziky, ktera tvoii zaklad
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moderni techniky, je matematicky vyjadfena linearnimi parcidlnimi diferen-
cialnimi rovnicemi. Takové jsou napf. Maxwellovy rovnice elektromagnetic-
kého pole, Hookuv zakon v klasické teorii pruznosti, rovnice vedeni tepla
nebo Schrédingerova rovnice v kvantové mechanice. Naproti tomu Navier-
Stokesova rovnice, popisujici pohyb kontinua, je nelinearni. Obecne plati,
ze nelinearn{ systémy jsou extrémné citlivé viaci pocate¢nim a okrajovym
podminkam a chovajf se proto chaoticky. Prave proto neni dlouhodoba spo-
lehliva ptedpoveéd pocasi principidlné mozna.

3 Vady pfedpovédi

3.1 Piedpovéd’ non lege artis

V tomto piipadé jde pfedevsim o pfedpovéd’, kterd nevychazi z nejnovéj-
stho stavu veédeckého poznani, neni zalozena na spolehlivych datech nebo
potfebném rozsahu dat, nehodnoti data podle zasad logického tsudku apod.
Obecné lze fici, Ze za tento typ vady odpovida autor predpovedi jako za kaz-
dou nekvalitné odvedenou praci. V $ir$im a subtilnéjsim smyslu lze pod
tento typ vady subsumovat i excesivai a nekritickou aplikaci principu pied-
bézné opatrnosti (viz dale v této podkapitole v ¢asti ¢tvrté).

3.2 Nepfesna predpoveéd’

Tento typ vady se vztahuje ke statistické pfedpovédi. Vzhledem k nedo-
statku dosti dlouhych c¢asovych fad je tieba pfedpovedi prabézné aktuali-
zovat a zpfesnovat; v nékterych pifpadech dokonce dochazi k dplné zméné
referenéni ¢asové fady. Tak napt. Cesky hydrometeorologicky tstav do roku
2014 pocital m-denni pratoky ve vodnich tocich z ¢asové fady 1930-1980,
a od r. 2014 z referencni casové fady 1980-2010. Je zfejmé, Ze diskrepance
mezi star${ a novéjsf verzi mize zapficinit vznik Gjmy pro podnikatele nebo
vlastnika pozemku, napf. po aktualizaci se snizi disponibilni mnozstvi vody,
zhots$i fedici pomér pro vypousteéni odpadnich vod apod. V tomto piipade
je vyvozeni odpovédnosti zna¢né obtizné a nemutize se ani opfit o judikaturu.
Za urcitych okolnosti mtze byt nepfesnost predpovedi prevedena na pred-
chozi piipad (predpoved non lege artis), ale obecné spise pujde o vis maiof.
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3.3 Nespravna pfedpovéd’ - véc dopadla jinak, nez bylo
pfedpovédéno
Tuto ,,vadu* Ize identifikovat teprve ex post. Pouzijeme-li standardni stati-
stickou terminologii, pak mizeme oznacit jako nulovou hypotézu Ho nor-
malni chod véci (,,business as usual®) a nespravné pfedpoveédi mohou byt
dvou druhu:
a) chyba prvnfho druhu - nulova hypotéza zamitnuta, ackoliv plati
(falesny poplach),
b) chyba druhého druhu - nulova hypotéza nebyla zamitnuta, ackoliv
neplati; doslo ke skodé v disledku nevyhlaseni poplachu.

V piipadé chyby prvého i druhého druhu lze vyvodit odpovédnost jen tehdy,
kdyZ metoda pravni regulace zna institut objektivni odpovédnosti (odpo-
veédnost za vysledek).

4  Odpovédnost za pfedpovéd’ v mezinarodnim pravu

Mezinarodni soudni dvir muaze (za souhlasu stran) rozhodovat spory mezi
staty, avSak v mezinarodnim pravu chybi nadfazena exekutivni moc. Sankce
jsou proto zpravidla svépomocné. Piikladem svépomocné sankce za jed-
nani na zékladé predpovédi non lege artis je postup Ceskoslovenska ve véci
Gabcikovo. Ceskoslovensko a Mad’arsko v osmdesatych letech minulého
stoleti uzaviely smlouvu o spole¢ném vybudovani a vyuzivani soustavy
vodnich dél Gab¢ikovo — Nagymaros na Dunaji. Zatimco Ceskoslovensko
svou ¢ast stavby realizovalo, Mad’arsko bylo nec¢inné a po zméné politickych
pomeéru na prelomu osmdesatych a devadesatych let sdélilo, Ze od smlouvy
odstupuje. Odavodnénim byly obavy z negativnich environmentalnich
dopadu - hlavné zména vodnich poméra a z toho plynouci znehodnoceni
ckosystému. Po bezvysledném jednani dokoncilo Ceskoslovensko vodni
dilo na svém tzemi, coz bylo spojeno s pfelozenim toku Dunaje. To vyvo-
lalo protesty madarské strany; spor byl fesen pfed Mezinarodnim soud-
nim dvorem. Rozsudek aproboval ¢eskoslovensky postup v tom, ze sankce
spocivajici v dokonceni dila na ceskoslovenském uzemi byla opravnéna, jeji
rozsah - tj. pfelozeni celého toku Dunaje - vsak byl nepfiméfeny. Pro dané
téma je podstatné, ze Mezinarodn{ soudni dvtr nadfadil princip ,,pacta sunt
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servanda“ nad princip predbézné opatrnosti. Pfedpoved’ negativnich ekolo-
gickych dopadu zalozend v podstaté jen na predbézné opatrnosti tedy byla
shleddna jako non lege artis.

5 Spravni a civilni odpovédnost

Spole¢nym rysem spravniho a obcanského prava je to, ze v obou téchto
pravnich odvétvich existuje institut objektivaf odpovédnosti, tedy odpoved-
nosti za vysledek bez ohledu na zavinéni. Sankcf je zasadné nahrada $kody,
povinnym subjektem neni autor pfedpoveédi, nybrz ten, kdo na zakladé
pfedpovédi jedna a svym jednanim zputsobil skodu. Typicky se muze jed-
nat napf. o nahradu za ztratu podzemni vody (§ 29 odst. 2 VZ), o nahradu
za $kody zptsobené hornickou cinnosti (§ 36-37a HZ) nebo o reparaci Gjmy
na Zivotnim prosttedi dle EkoUZ. Pro reparaci dalnich $kod a Gjmy na Zivot-
nim prostfedi je stanovena povinnost vytvaret financni rezervu. De lege
ferenda se nabizi uvaha, zda by nebylo ucelné stanovit takovou povinnost
pro reparaci jakychkoliv skod nejen na zivotnim prostredi, ale i na majetku
fyzickych a pravnickych osob. Takova rezerva by byla uzite¢na zejména
v piipade, Ze se $koda projevi s uréitym ¢asovym odstupem, kdy jiz povinna
osoba tfeba neexistuje nebo neni solventni; proto by bylo vhodné, aby
tyto rezervy byly spravovany nezavislou pravnickou osobou. Pokud skoda
vznikla jednanim na zakladé nespravné pfedpovédi, nabizi se pro povinnou
osobu moznost regresu vuci autorovi predpovédi podle § 2950 NOZ, ktery
stanovi, Ze ten, ,,...kdo se hlasi jako piislusnik urcitého stavu nebo povolani
k odbornému vykonu nebo jinak vystupuje jako odbornik, nahradi skodu,
zpusobil-li ji netplnou nebo nepfesnou informaci nebo skodlivou radou
danou za odmenu v zalezitosti svého védeni nebo dovednosti. Jinak se hradi
jen $koda, kterou nékdo informaci nebo radou zpusobil védomeé.“ K uve-
denému ustanoven{ zatim neexistuje judikatura a nelze odhadnout, zda
bude vykladano jako absolutni odpovédnost autora pfedpovedi, pifpadné
za jakych podminek se autor pfedpovedi zprosti odpovednosti.

6  Trestni odpovédnost

Trestn{ odpovednost za predpoved v ¢eském pravnim fadu podle zakona
¢. 40/2009 Sb., trestni zakonik, ve znéni pozdé¢jsich pfedpist, 1ze teoreticky
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vyvodit napt. podle § 346 (odpovédnost znalce), § 357 (Sifeni poplasné
zpravy) nebo § 273 (obecné ohrozeni). Ve vsech téchto piipadech musi
byt ve smyslu vyse uvedené klasifikace prokazano, ze jde o predpoved non
lege artis, a v piipad¢ § 357 je dokonce predpokladem trestnosti umysl
Pro trestn{ postih tedy nedostacuje, ze se fakticky prabé¢h udalosti odchylil
od pfedpovédi. V praxi neni znamo, ze by za predpoved - at’ jiz podle jaké-
hokoliv paragrafu - byl dosud nékdo trestné stthan.

7  Piipad Aquila

Italské mésto Aquila bylo 6. 4. 2009 zni¢eno zemétfesenim 0. stupné;
zahynulo témet 300 osob a dalsich vice nez tisic osob bylo vazné zranéno.
Znicujicimu zemétfeseni pfedchazela nékolikadenni série otfest (,,pre-
-shocks®); zasedala expertni komise, ktera vydala uklidnujici pfedpoved
»--.1 forti terremoti in Abruzzo hanno periodi di ritorno molto lunghi.
Improbabile il rischio a breve di una forte scossa come quella del 1703, pur
se non si puo escludere in maniera assoluta. (,,...silna zemétieseni v oblasti
Abruzzo se opakuji s velmi dlouhou periodou. Silné otfesy podobné jako
v roce 1703 jsou v dohledné dobé nepravdépodobné, ackoliv se nedaji
s absolutni jistotou vyloucit.”) Zemétfeseni v této oblasti neni nijak vyji-
mecné; srovnatelnou intenzitu méla zemétreseni 1349, 1461, 1703. Z toho
v letech 1461 a 1703 je dolozeno, ze nicivému zemétieseni predchazely
obdobné otfesy jako v roce 2009. Prvostupnovy soud odsoudil sedm sei-
smologt (z toho Sest védct z akademickych instituci a jednoho vysokého
funkcionafe statni spravy) k Sestiletému trestu odnéti svobody ,,per colpa
negligenza imprudenza®, coz v ¢eské pravn{ terminologii lze chapat jako
veédomou nedbalost. Tento rozsudek byl celosvétove kritizovan pravaiky
i geofyziky jako kriminalizace védy a byl pfirovnavan k inkvizicnim proce-
sum. Na podporu odsouzenych vznikla petice s mnoha tisici podpist, mj.
i z Ceské republiky. Nazory doporucujici zdrzenlivost a zdtraziujici nepfi-
pustnost peticnfho zasahovan{ do soudniho rozhodovani byly mensinové.
Odvolaci soud zprostil $est obzalovanych védcti obzaloby a snizil trest sed-
mému obzalovanému na dva roky odnéti svobody. Odtvodnéni v okamziku
redakce této kapitoly jesté nebylo publikovano; nicméné ze skutecnosti,
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ze odsouzen byl pouze funkcionaf statni spravy, lze usoudit, ze odvolaci
soud neshledal trestny ¢in v samotné predpovedi, ale v jednani (resp. necin-
nosti) onoho urednika statni spravy.

8 Zavér

Zavérem je tieba zduaraznit, ze moznost predpovedi pfirodnich udalosti
je omezena samotnou podstatou pifrodnich déja, které mnohdy probihaji
chaoticky. Odpovédnost je jednoznacna v piipadech, kdy predpoved byla
zpracovana nekvalitné (non lege artis), v ostatnich pfipadech pak zpravi-
dla lze vyvodit objektivni odpovédnost vici tomu, kdo na zakladé pred-
povedi jedna - nikoliv tedy pifmo vuaci autorovi pfedpovedi. NOZ nabizi
sice v § 2950 moznost regresu vici autorovi piedpovedi, ale rozsah pouzi-
telnosti tohoto ustanoven{ vyplyne az z judikatury. Osobné se domnivam,
ze prakticky viznam onoho ustanoveni nebude veliky, protoze tvrci pied-
povedi nepochybné budou své predpovédi doprovazet néjakou floskuli jako
napf. v pfipadé Aquila (,,...s absolutni jistotou se neda nic vyloucit®).
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Ke stavbé jako predmétu dila (a dilu
s nehmotnym vysledkem €innosti)

Karel Marek
Akademie Sting Brno, Ceska republika

Abstract in original language

Nova uprava, dana obcanskym zakonikem ¢. 89/2012 Sb., nahradila dpravu
smlouvy o dilo, danou zrusenym obcanskym zakonikem z roku 1964,
i obchodnim zakonikem z roku 1991, ktery byl novym Ob¢Z rovnéz zrusen.
Piispévek se zabyva nejdulezitéj$imi ustanovenimi nové podoby smlouvy
o dilo. Za zaklad navrhu nové Gpravy byla vzata uprava obchodniho zako-
nfku s pfihlédnutim k nékterym zahraniénim upravam, protoze pojeti
smlouvy o dilo v platném obcanském zakoniku je poplatné jeho puavodni
koncepci z 1. 1964 a vzoru obc¢anského zakoniku z r. 1950. V urcitych smé-
rech se pfihlizi i k nékterym ustanovenim nékdejsiho zakoniku mezindrod-
nfho obchodu, jehoz normativni konstrukce platny obchodni zakonik pre-
jimal, ale které byly ¢asto formulovany pfesn¢ji a piehlednéji nez stavajici

uprava.

Keywords in original language
obcanské pravo; obchodni pravo; obcansky zakonik; novy obcansky zako-
nik; obchodni zikonik; smlouva o dilo.

Abstract

The new legislation, given by the Civil Code, Law No. 89/ 2012 Coll. and
effective from 1 January 2014, replaced the regulation of the contract for
work, as contained in the abolished Civil Code of 1964, as well as the in the
Czech Commercial Code of 1991 that was also cancelled by the new Civil
Code of 2012. The paper describes the most important provisions of the
new shape the of contract for work. The basis for the draft new legislation
was taken from the regulation of this contract by the Commercial Code and
having taken regard to certain legal regulations by other countries, because
the concept of contract work as contained in the former Civil Code was
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strongly influenced by its original design from 1964 and the by patterns
of the Civil Code of 1950. In some respect certain provisions of former
Code of International Trade were also take into account, the normative
structure of which was “borrowed” by the later Commercial Code. The new
Civil Code regulation, however, should be more precise and clearer than the
previous arrangements.

Keywords

Civil Law; Business Law; Civil Code; New Civil Code; Commercial Code;
Contract for Work.

1 Uvod

Uvodem si dovolujeme podékovat za pozvani na Dny prava, které se tra-
di¢né konaji na Pravnické fakult¢ Masarykovy univerzity. Letos se jednani
sekce prava zivotntho prostfedi kona i k pocte Zivotniho jubilea dlouho-
letého vedoucitho Katedry prava zivotniho prostfedi Pravnické fakulty
MU pana doc. JUDr. Ing. Milana Pekarka, CSc. Svoji ucasti k tomu radi
piispivame a jubilantovi srde¢né blahopfejeme.

Nadepsané téma jsme zvolili proto, ze se mj. vaze na vytvareni vhodného
zivotnfho prostfedi u nas.

Vystavbu lze totiz charakterizovat nejen jako ¢innost, kde jde mj. o znacné
finanéni prostfedky, znacné technické prostiedky, casovou narocnost
a narocnost na fizen{ tohoto procesu, ale i jako ¢innost s vyznamnymi eko-
logickymi aspekty.

Kromeé jinych smluv se ve vystavbé zacasté realizuje smlouva o dilo. Ta je dnes
upravena v ob¢anském zakoniku. V jejim ramci je v ustanoveni § 2623 a nasl.
specialn{ pravn{ tprava pro stavby pod nadpisem Stavba jako predmét dila.
Ustanoven{ § 2623 urcuyje, ze neni-li stanoveno jinak, pouziji se na smlouvu
o uprave nemovité véci a na smlouvu o zhotoveni, opravé nebo uprave
stavby ustanoveni prvniho oddilu o dilu.

Duvodova zprava uvadi, ze souborem zvlastnich ustanoveni se upravuji
ncktera specifika dél provadénych jako stavebni prace. Typické piipady jsou
zhotoven{ stavby, jeji oprava nebo dprava, mohou vsak pfichdzet v Gvahu
1jiné upravy nemovité véci.
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Predné ma zhotovitel nést nebezpeci skody na stavbé az do jejtho predani
(ledaze by ke skodé doslo i jinak). V tom sméru se prejima § 651 obcanského
zakoniku ¢. 40/1964 Sb.

I pfi stavebnich pracich ma objednatel pravo kontrolovat jejich provadeni
jiz podle obecné upravy. Navrhuje se v$ak, aby mu bylo pfiznano také pravo
pozadovat pfedlozeni prabézného vydctovani provedenych praci a vynalo-
zenych naklada v téch piipadech, kdy je cena ujednana podle jejich skutec-
ného rozsahu.

Ustanoveni o kontrolach dila na urcitém stupni jejich provadéni a o skrytych
piekazkach jsou pfevzata z obchodniho zakoniku (§ 552 a 553).

Pokud se jedna o prava z vadného provedeni dila, vymezil platny obcan-
sky zakonik dobu, do které mohou byt uplatnény, tfemi léty (§ 646 odst. 3),
obchodni zdkonik péti lety (§ 562 odst. 2). Osnova se piiklan{ feseni obchod-
niho zakoniku, které vice odpovida mezinarodnim standardim. Avsak vzhle-
dem k tomu, ze u urcitych ¢astl stavby nelze pravidelné garantovat pétiletou
zivotnost, navrhuje se po vzoru § 646 odst. 3 ob¢anského zakoniku ¢. 40/1964
Sb. umoznit, aby v ur¢itych ptipadech pro nékteré ¢asti stavby provadéci pred-
pis tuto dobu zkratil. Totéz se navrhuje umoznit i pro dmluvu stran; v tom
piipad¢ vsak nelze zhorsit postaveni objednatele, je-li slabsi stranou.

Smlouva o dilo se casto vyuziva pravé ve vystavbé, kde je tfeba zvladat
pojmovy aparat, ktery se vytvofil a kde pouziti pifslusného pojmu s jeho
danym obsahem vytvofenym jako obchodni zvyklost mize byt vychodiskem
pro stanoven{ povinnosti nékteré ze smluvnich stran.

2 Stavebni Cast stavby

Kromé jednoduchych ¢iliniovych staveb, a to zvlaste u staveb pramyslovych,
se stavba pravidelné ¢leni na stavebni €ast stavby (ktera vak zahrnuje i jiné
nez stavebni dodavky, a to ty, které do stavebni ¢asti pifslusi, napt. svételné
elektroinstalace, zdravotni techniku, rozvody ustfedntho vytapéni apod.)
a technologickou ¢ast stavby (nazyvanou téz strojné-technologickou ¢asti

stavby).

Stavebni ¢ast stavby ¢lenime na stavebni objekty. Stavebni objekt je defino-
van jako prostorove ucelena ¢ast stavby, ktera je jeji zakladni ¢asti.
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rowor

3  Technologicka Cast stavby

V technologické casti je zakladni ¢lenéni na provozni celky, provozni sou-
bory a provozni jednotky. Provozni celek (PC) je souhrn vzajemné funkéné
navazujicich provoznich soubort, vykonavajici uplny technologicky proces,
popft. uplny technologicky proces specialni jednoho druhu, urceny doku-
mentaci stavby a uvadény do provozu zpravidla v souvislém case. Provozni
celek je v hlavnich rysech charakterizovan druhem procesu, pro ktery
je pofizovan.

Provozni celek se ¢lenf na provozni soubory, a to obvykle na n¢kolik pro-
voznich souborl strojniho, elektrotechnického a dalstho zafizeni (u tech-
nologickych staveb) pro zakladni technologicky proces (resp. technologicky
proces specialni) a z dalsich provoznich soubort pro dopliikové technolo-
gické procesy. Za provozni celek se povazuji uplna technologicka zafizeni
napf. pro strojirensky zavod ¢i upravnu odpadnich vod.

U slozitych vyrobnich staveb je mozno provozni celek ¢lenit na dil¢f provozni
celky. Provozni celek techto staveb je charakterizovan kompletnosti techno-
logie od vstupu surovin, polotovart a jinych materiala uréenych ke zpraco-
van{ az po vystup finalnich vyrobkd, piipadné vcetné baleni a expedice.
Diléi provozni celek (DPC) je souhrn vzajemné funkeéné navazujicich pro-
voznich soubort, vykonavajici dil¢i ¢ast aplného technologického procesu,
popf. diléi ¢ast uplného technologického procesu specialniho, uréeny doku-
mentaci stavby a uvadény do provozu zpravidla v souvislém case.

Také dilci provozni celek se ¢leni na provozni soubory, u vyrobnich staveb
je charakterizovan uzavfenym technologickym procesem, ktery je na vstupu
a vystupu obvykle ukoncen jeho ¢aste¢nym pierusenim (mezisklad, silo,
skladka atd.). Pfi navrhu clenéni je tfeba vychazet ze zajisténi komplexnosti
funkce piislusného dilétho provozniho celku tak, aby bylo mozno zajis-
tit provadéni samostatnych komplexnich vyzkouseni dil¢ich provoznich
celkt a jejich postupné predavani a ptipravu pro nasledny zkusebni provoz
(garancni zkousky).

Provozni soubor (PS) je funkéné ucelena c¢ast provozniho celku, dil¢tho
provozniho celku nebo technologické casti stavby (soubor stroju a zafi-
zeni tvofici samostatny funkéni celek), tvofend souhrnem technologickych
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zaf{zeni, vykonavajici uceleny dil¢i technologicky, tj. samostatny proces,
popf. technologicky specidlni proces, nebo uplny technologicky proces
doplikovy, uréena dokumentaci stavby a uvadéna do provozu zpravidla

v souvislém case.

Provozni soubor se zpravidla ¢leni na provozni jednotky nebo na provozni
jednotky a zdkladni jednotky anebo piimo na zikladni jednotky. Pokud
je to ucelné (napft. pro dodavatelské zajisténi stavby), cleni se provozni sou-
bor na dil¢i provozni soubory, nebo na diléi provozni soubory a provozni
jednotky, popt. piimo na zakladni jednotky.

Diléi provozni soubor (DPS) je funkcné ucelena ¢ast provozniho souboru,
tvofena souhrnem technologickych zafizen{ a vykonavajici samostatny dilei
technologicky proces (popt. technologicky proces specialni nebo dopln-
kovy), uréena dokumentaci stavby a uvadéna do provozu zpravidla v souvis-
lém case. Pouziva se jen vyjimecné u velmi clenitych a slozitych zatizeni, kdy
mezi provozni soubor a provozni jednotku je ucelné nebo potiebné vlozil
dalsi mezistupen. Cleni se na provozni jednotky nebo na provozni jednotky
a zakladni jednotky anebo piimo na zakladni jednotky.

Provozni jednotka (P]) je funkéné ucelena ¢ast provozntho souboru nebo
dil¢tho provozniho souboru, tvofena souhrnem technologickych zafizeni
a vykonavajici ucelenou cast dil¢ctho technologického procesu urceného
dokumentaci stavby.

Provozni jednotka se muze clenit na zakladni jednotky. Funkéni skladba
] ] Y

provozni jednotky se stanovi v dokumentaci stavby a jeji funkci lze ovéfit
jen soucasnym vyzkousenim vsech zakladnich jednotek ji tvoficich.

Zakladni jednotka (Z]) je vyrobek dodavany jednim vyrobcem, ktery
ma jako celek samostatné urceni, plni urcitou vymezenou a trvalou pro-
vozné technickou funkei hlavni nebo pomocnou a tvoii konstrukéné uza-
vienou jednotku, kterou nelze beze zbytku rozdélit na dvé nebo vice funke-
nich jednotek. Zakladni jednotka se v dokumentaci stavby dale necleni.

Pojem zakladni jednotka ma v podstaté charakter kusové dodavky, jde
o oznaceni samostatného stroje nebo zafizeni.
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4  Zpusob realizace stavby

Zpusob realizace stavby lze rozliSovat podle toho, jakou mérou piispivaji
ucastnici k realizaci stavby. Dodavatelsky systém urcuje, které subjekty
jsou v pfimém vztahu k investorovi, ¢i ve vztahu k jinym subjektiim, a jakym
zpusobem dodavaji.

Dodavkami na kli¢ se pak rozumi dodavky celé stavby (tj. stavebn{ c¢asti
a technologické ¢asti).

Generalni dodavka vychazi z rozsahu celé stavebni ¢asti stavby ¢i techno-
logické ¢asti stavby. U technologické ¢asti stavby vychazi z urovné provoz-
niho celku.

Finalni dodavka je dodavka na trovni provozniho souboru a findlni pod-
dodavka na arovn{ dil¢tho provozniho souboru.

Pokud se jedna o stroj (stroje), zafizeni, které jsou soucasné dodavany, mon-
tovany a odzkouseny, funkci (technologického ¢i netechnologického) pro-
cesu nezajist’ujici, jde o tzv. dodavku smontovanych stroju.

Zvlasté z hlediska praxe ma pak pochopitelné vyznam oznaceni a definovani
provozné nevyzkousenych stroju a zaffzeni. Provozné nevyzkousené stroje
a zafizeni jsou specifické tim, ze jsou dodavany na stavbu, aniz bylo mozno
predtim plné ovéfit jejich funkceschopnost v podminkach, které odpovidaji
konkrétnim provoznim podminkiam dané stavby.

Investorem je osoba, ktera stavbu pro sebe nebo pro jiného piipravuje
a zajist’uje. Jde o subjekt uzavirajici pro ptipravu a realizaci stavby smlouvy
s dalsimi ucastniky vystavby.

Pokud nenf investor vhodné procesné vybaven (nemd vnitini kvalifikovany
utvar ¢i pracovniky potfebnych odbornosti), mize pro néj investorské ¢in-
nosti vykonavat specializovany subjekt (napf. tzv. inzenyrské nebo projek-
tove-inzenyrské organizace), napt. na zakladé tzv. nepojmenované smlouvy.
Generalni projektant je osoba, kterd plni pro stavbu projekty odpovidajici
zasadné rozsahu stavebni i technologické ¢asti stavby (smluvné vsak muze
byt pfedmét plnéni, tak jako u plnéni jinych, vymezen).

Pod pojmem dodavatelé pak rozumime osoby, které zabezpecuji (prova-
deji) dodavky pro stavbu, at’ jiz na zakladé smlouvy o dilo ¢i jinych smluv.
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V tomto ramci jsou i vyssi dodavky a jim odpovidajici vyssi dodavatelé,
tj. generalni dodavatelé (na urovni provozniho celku), finalni dodavatelé
(na drovni provozniho souboru), finalni poddodavatelé (na Grovni dilétho
provozniho souboru).

Kusové dodavky jsou dodavky zbozi podle smluv kupnich nebo dil¢ich
montazi podle smlouvy o dilo, jejich dodavatelé (prodavajici, zhotovitel¢)
nesou oznaceni kusovi dodavatelé.

5 Dokumentace stavby

Dokumentace stavby je pfitom takovy souhrn dokladu, které se pro stavbu
zpracovavaji v souladu s funkcemi, které budou plnit.
V prvé etape (fazi) jde o dokumentaci pfi pfipravé investice, tj. pred fazi
zpracovani jednotlivych stupni ,,projektové dokumentace (tzv. pfedinves-
ticni faze).
Jde zpravidla o zpracovani technicko-ekonomické studie nebo studie
souboru staveb. Studie pfedevsim definuje cile projektu (ve vécném i eko-
nomickém a c¢asovém vyjadieni) a prokazuje na koncepéni drovni vhod-
nost (ve variantach feseni zohlednujicich i umisténi stavby v uzemi a kra-
jine), ze navrzenych a doporucenych cila investicniho zaméru — projektu lze
dosahnout. SlouZi rozhodnuti organti investora, zda projekt (k dosazeni
navrzenych cili — zaiméru projektu) bude (¢i nebude) realizovan, a pokud
ano, pak ve které z koncepcnich variant navrzenych ve studii (z nichZ jedna
byla osobou zpracovatele studie doporucena).
Ve druhé etapé (fazi) se pravidelné zpracovavaji jednotlivé stupné potiebné
projektové dokumentace:

* dokumentace ptikladana k navrhu na vydani rozhodnuti o umisténi

stavby (DUR),

* dokumentace pfikladana k zadosti o vydani stavebniho povoleni (DSP),

* dokumentace pro provedeni stavby (DPS).
Mimo tyto stupné projektové dokumentace byva zpracovana:

* Realizacni dokumentace stavby (RP) a zpracovava se pravidelné

zhotovitelem;

*  Dokumentace skute¢ného provedeni stavby; zpracovava se vzdy;
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* Dokumentace pro vybér zhotovitele (DVZS); zpracovava se podle
potteby, zejména jde-li o vefejné zakazky;

* Koncepceni projekt pro technologickou ¢€ast stavby (KP) je zpracovan
jen v piipad¢ potreby, tj. pro podrobnéjsi vyjasnéni navrhovanych
technologickych procesu v etape, kdy bude teprve posléze vypraco-
vana DSP (ktera podle zvyklosti a podle pozadavku stavebnich urada
neobsahuje podrobnéjsi feseni technologické ¢asti stavby), tedy pfed
zahdjenim praci na DPS tak, aby toto vyjasnéni bylo pro zpracovatele
DPS jiz zavazné. Tento piipad je zadoudi tehdy, kdyz projekt pro pro-
vedeni stavby (DPS) zpracovava ptimo vybrany zhotovitel.

Pokud pro stavbu neni tfeba stavebni povoleni, ale staci jen jeji ohlasent,
zpracovava se dokumentace k ohlaseni stavby (DOS).

U jednodussich staveb pochopitelné nemusi byt vzdy zpracovany vsechny
druhy a stupné dokumentace a nektery druh dokumentace mutze plnit vice
funkeci.

6 Provedeni zkouSek

Ve smlouve bychom nemeéli opomenout ani ujednani o zkouskach a spl-
néni zavazku. Zkouskami se ovéruji vlastnosti zkousenych plnéni a jejich
zpusobilost. Existuji rizné druhy zkousek, od technicky pomérné jednodu-
chych az po zkousky odborné velmi slozité. Zkousky jsou zacasté vymezeny
1 pravnimi pfedpisy, technickymi pfedpisy ¢i technickymi normami.
Individualni vyzkouSeni je v praxi pouzivany pojem pro smluvni povin-
nost zhotovitele, resp. dodavatele bud’ dodavky smontovaného vyrobku,
nebo montaze, popt. montaznich pracf. Rozumi se jim vyzkouseni stroje,
zaf{zeni nebo technického systému v rozsahu nutném pro provéfeni jeho
uplnosti a jeho funkci a soucasné oveteni fadného provedeni montaze, popt.
jen ovéfeni fadného provedeni montize (jedna-li se jen o montize nebo
montazni prace). Pokud ma byt individualni vyzkouseni smluvni povinnosti
zhotovitele, musi byt jako takové ve smlouve sjednano.

Komplexnim vyzkou$enim jsou zkousky dila, které zasadné tvoti soubor
stroju a zafizeni. Dodavatel — zhotovitel jim prokazuje, ze dilo je kvalitni
a ze je schopno zkusebniho provozu (pokud je sjednan). Pojem komplexni
vyzkouseni urcuje, ze se komplexné zkousi vechny ¢asti pfedmétu plneni.
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Zkusebni provoz navazuje na komplexni{ vyzkouseni (Ize doporucit presné
sjednat, kdo ho bude provadeét, bez vyslovného sjednani bychom pfi inter-
pretaci podle ostatnich ustanoveni smlouvy mohli dochazet k riznym zave-
ram; obecné pfitom je tendence vyvoje od zajist’ovani zkusebniho provozu
objednatelem k povinnosti zhotovitele) a ovétuje, zda zafizeni bude za pfed-
pokladanych provoznich podminek schopno provozu v rozsahu stanove-
ném pro zkusebni provoz v dokumentaci.

Zkusebni provoz je pocatecni faze uZivani (provozu) stavby. Béhem zku-
sebnfho provozu se obvykle realizuje nabéhova kiivka, tj. trajektorie (draha),
po niz se postupné napliuji cile projektu. Spojuje komplexni vyzkouseni
s garancnimi zkouskami nebo jinym zptsobem prokazani a zhodnoceni splnéni
cilti projektu. Alespon ve svém zavéru probihd jiz v provoznich podminkdch.
Garancni zkousky prokazuji, zda zafizeni dosahuje ve smlouvé vyslovné
sjednanych hodnot a ukazatelt.

Zda bude provedeno individudlni vyzkouseni, komplexni vyzkouseni,
zkusebni provoz a garanéni zkousky, popi. zda budou provedeny nckteré
¢i vsechny tyto zkousky postupné, je véci smluvniho ujednani a vyplyva
to z charakteru dila.

Jestlize podle smlouvy ma byt fadné provedeni dila prokazano provedenim
zkousek, povazuje se provedeni dila za dokoncené az poté, co byly tyto
zkousky uspésné provedeny.

7  Spoluptisobeni pfi vystavbé

Pro vystavbu je typické spoluptsobent, tj. plnéni jednotlivych povinnosti,
na nichz je zavislé vcasné plnéni partnera (napf. pii ukladani beztlakych
zemnich nadrzi zajisti objednatel — je-li to dohodnuto — na piislusné misto
piivod vody pro jejich tésnostni zkousku, ve stanovenych dobach umozni
zhotoviteli na pfislusnych mistech odbér elektrické energie pro svatecské
prace na rozvodu potrubi apod.).

Pokud neni provadéna dodavka ,,na klic* a objednatel ma ve vystavbé jako
smluvni partnery vice zhotovitelt, musi byt pfesné provadéno i postupné
predavani pracoviste. Muze byt téZz dohodnuto doc¢asné vyuzivani jednotli-
vych objektt objednatele jako zafizen{ staveniste.
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Otazky zafizeni stavenisté, tj. otazky budovani novych ¢&i vyuzitd dosa-
vadnich objektd a zafizeni pro socilni, provozni a vyrobni ucely zho-
tovitele (zhotovitelt), je opét vhodné dohodnout ve smlouvé. (Jedna
se napt. o objekty pro stravovani, ubytovani pracovnika, kryté i oteviené
sklady a mj. ptipojky inzenyrskych siti.)

Dohodnout je piipadné ticba i otazky pfepravnich dispozic a vykladky
zasilek. Da se fici, ze tmérné s rozsahem dila mtze rist i rozsah jednani
o spoluptisobeni.

U rozsahlé vystavby je sjednana ve smlouve fada vzajemnych dil¢ich plnéni
(protiplnéni). Nékterd mohou mit pro celkovy vysledek zasadni vyznam,
jina mohou mit v daném pfiipad¢ jen okrajovou povahu (pifkladem prvych
muze byt nepfedani stavebni pfipravenosti, ptikladem posléze uvedenych
jen nedostaveni se objednatele k diléimu zakryvani praci, které se posléze
stanou nepfistupnymi).

Pii sjednavani otazek spoluptisobeni je proto mozné dohodnout, které
dilef povinnosti objednatele jsou témi, na jejichz véasném splnéni zavisi
radné plnéni zhotovitele.

Smluvné je mozno volit razna feSeni pfi spoluptsobeni objednatele
od minimalnfho rozsahu az po rozsah velmi podstatny. To najde i svoje
vyjadfeni v cen¢ dila, kdy pfi minimu spoluptisobeni bude cena zfejmé
vyssi. Komplexn{ plnénf s minimem jeho spoluptsobeni sice objednatele
méné zatézuje, v konkrétnich ptipadech se vsak muze stat, ze pak zhotovitel
napf. pfesunuje na stavbu mechanismy, které objednatel vlastni a plné nevy-
uziva, coz nemusi byt pro ob¢ strany ekonomicky vyhodné.

Dohodnuté spoluptisobeni a rozsah spoluprace by vsak mel byt vyjadre-
nim smluvni vile obou stran o racionalnim feseni, nikoli vysledkem zneuziti
faktického silnéjstho postaveni nékteré ze smluvnich stran. (Rubem racio-
nalniho feseni by napft. bylo, kdyby zhotovitel nutil objednatele, aby od tfeti
osoby zakoupil specialn{ zafizeni, které jinak nevyuzije, a to proto, aby si jej
v dobé vystavby vyputjcoval, nebo kdyby napf. objednatel trval na tom,
ze si vodu pottebnou pro zkousky mus{ zhotovitel zajistit saim, a pfitom mél
k dispozici dostatecny vodni zdroj.)
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Pro sjednané spolupusobeni pfi postupné probihajicich pracich nemusi byt
doba jejich provadéni dohodnuta ve smlouvé (jejich druh vsak ano), ani
uvedena v pifpadném harmonogramu praci, pokud jde o velmi diléf otazky
u rozsahlé akce, kdy nelze jejich provadéni stanovit s dennf pfesnosti, a jedna
se o spoluptsobeni kratkodobé (napf. pfima pfitomnost hasict z Gtvaru
objednatele pfi provadéni nékterych praci). U takové dohodnuté kategorie
spoluptsobeni muze byt sjednano, ze se vyzadani provede napft. zapisem
ve stavebnim (montaznim) denfku a dohodne se, kolik dni pfedem bude
vyzadani provedeno.

Obecné by vsak v ramci spoluptisobeni mélo byt i na stanoveni konkrétnich
lhit téchto plnéni pamatovano pfimo ve smlouve.

Mimo rozsah ujednani ovsem nemohou u spoluptsobeni zustat ani ujed-
nanf o jejich uplaté (ujednani o uplaté muze vést k racionalnosti jejich roz-
sahu) ¢i bezuplatnému poskytnutf (coz muze mit pifpadné dalsi ptiznivy vliv
na cenu dila).

Objednatel i zhotovitel pfitom musi zvazovat, zda se pro pfipad poruseni
povinnosti smluvni strany bude vychazet ze zakonné tpravy odpovédnosti
za $kodu, nebo zda se piipadné sjednaji smluvni pokuty.

Povinnost k véasnému pfedani stavenisté, eventualné zafizeni staveniste,
piipadné predani montazniho pracoviste, patif mezi rozhodujici povinnosti
objednatele. Konkrétné pfi pfedani staveniste je vhodné definovat, o jaké
misto se jedna, jak je vymezeno a jaky je jeho stanoveny rozsah. Mize byt
dohodnuto, jak je stavenisté vyty¢eno s odkazem na piislusnou dokumentaci.
Casto bude tfeba v ndvaznosti na dohodnuty rozsah predmétu plnéni sjed-
nat pfedani podkladu, v némz budou uvedeny vsechny rozvodné site, kana-
lizace a dal$i zafizeni, eventualne prohlaseni, ze takovych neni.

Jestlize se jednd o stavbu v mistech, kterd vyzaduji zvlastni opatfeni
k ochrané Zivotniho prostfedi, zejména ochranu protipozarni, hygienic-
kou, je potfeba dohodnout mj. oznaceni danych prostoru.

Ve smlouvé by se nemélo ptipadné zapomenout — podle povahy plnéni —
i na eventualni spoluptisobeni pfi odvodnéni stavby.

Rovnéz bude ¢asto vhodné sjednavat zfizeni ¢i uzivani cest pro prichod
a piijezd, jakoz i zabezpeceni osvétleni, ziizeni pifvodu elektrické energie,
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vody apod. Ujednavat by se mélo také to, kdo obstara povoleni k uzivani
vefejnych ploch a kdo bude hradit pfislusné poplatky. Soucasti smlouvy
mohou byt 1 ujednani o spoluptisobeni pfi ptelozkich podzemnich vedeni
a ptekopech vetejnych komunikac{ a zménach dopravniho oznaceni.
Predmétem dohody budou i tzv. vstupy na staveni§té (pracoviste).
Dohodnuto piitom bude, ktefi zistupci objednatele jsou opravnéni
ke vstupu, a pokud se stavenisté nachazi ve zvlast’ stfezeném prostoru, jak
bude zajistén vstup pro pracovniky zhotovitele.

V uvahu pak muze pfichazet i spoluptisobeni pfi odstratiovani odpada
a necistot vzniklych zhotovovanim dila.

Stranou zajmu tcastnikt smlouvy neztstane casto ani problematika stfezeni
a eventualné oplocen{ staveniste.

Vhodné je téz sjednat spoluptsobeni pii ptiprave a provadéni zkousek, pti
prevzeti dila a vyklizen{ stavenisté.

Muze byt dohodnuto i spoluptisobeni (napf. podrobnosti zajisténi vstupt)
pro pifpad odstranovani vad dila zhotovitelem po splnéni, napf. v zarucni
lhate nebo pii oznameni vad po splnéni.

Muze se jednat i o poskytnuti mechanismu, leSeni, montaznich plosin,
pomoc pfi preprave a skladovani hmot, ptipadné provadéni dalsich ¢innost.
Pii sjednavani spoluptisobeni ve smlouvach o dilo ve vystavbé lze Siroce
smluvné vyuzit skutecnosti, ze pravni Gprava je struc¢na a zasadné dispozi-
tivni, smlouvu lze vhodné ,,tvofit podle konkrétnich podminek.
Ustanoven{ § 2623 vyslovné uvadi, Ze se pro stavby pouzije ustanoveni prv-
niho oddilu tohoto dilu. Jedna se o § 2586 az 2619. Pro vystavbu je vsak typicka
i pravni uprava druhého oddilu, tj. § 2620 az 2622, kterd se pouzije téz.'

1 Zjudikatury:

PR 7/1995, s. 281: Stavba jako véc ve smyslu prava zpravidla vznika v okamziku, kdy
je jiz jednozna¢nym a nezaménitelnym zptasobem patrno alespon dispozi¢ni feseni prv-
nfho nadzemntho podlazi. Pouze do doby, ¢asove i kvalitativné tomuto okamziku pied-
chazejici, 1ze hovofit o originalnim zpasobu nabyti vlastnictvi ke stavbé vytvorenim véci.
Sou R NS 3/2001, s. 105: Nadzemni stavba zanika a pfestiva byt véci v pravnim smyslu
tehdy, neni-li jiz patrno dispozi¢ni feSeni prvniho nadzemniho podlazi pavodni stav-
by, tj. zpravidla destrukci obvodového zdiva pod uroven stropu nad prvaim podlazim
obvykle pfi soucasném odstranéni zdiva pficek; objem nove zbudovanych konstrukei
na mist¢ — v zakladech — pavodni stavby je v této souvislosti nerozhodny.
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Zhotovuje-li se objednateli stavba na objednavku, nese zhotovitel
nebezpeci Skody nebo zniceni stavby aZ do jejiho pfedani, ledaZe
by ke skodé doslo i jinak (viz § 2624). Jde o ustanoveni, které vyznamné

chran{ objednatele.

Rizika nebezpeci Skody nebo zniceni pii zhotoveni stavby na objednavku
nese zhotovitel, a to az do pfedani stavby objednateli.

To neplatf jen v tom piipadé, Zze by ke skodé doslo i jinak, tedy vlivem okol-
nosti, které nesouvisi se zhotovovanim stavby na zakazku a které by nastaly
i bez provadéni dila (napf. Zivelné udélost).”

Je-li cena dila uréena s odkazem na skute¢ny rozsah prace a jeji hod-
notu nebo na hodnotu pouZzitych véci a vysi dalSich nakladu, vyuctuje
zhotovitel na Zadost objednatele dosavadni postup praci, jakoz i dosud
vynaloZené naklady (§ 2625).

Toto specialni ustanoveni upravuje ptipady, kdy je cena urCena s odkazem
na skute¢ny rozsah prace a jeji hodnotu nebo hodnotu pouzitych véci
a vysi dalsich nakladd, pak vydctuje zhotovitel na zadost objednatele dosa-
vadni postup prac{ a dosud vynalozené naklady.

Jde o pfipady, kdy nebude sjednina cena podle rozpoctu ani cena pevna,
ale pujde zejména o situace, po které je sjednan ,,Kalkula¢ni vzorec*.
Problematiku uplaty za dilo, tj. uréeni ceny, zalohy, placeni by mély strany
dohodnout ve smlouvé. Je mozno téz dohodnout rizné zptisoby placeni:
ptevodem (na pifkaz platce), inkasem (na piikaz ptijemce), placenim smén-
kou (sménkami), za pouziti dokumentarniho akreditivu atd.

Stanovi-li smlouva, Ze objednatel zkontroluje pfedmét dila na urci-
tém stupni jeho provadéni, zhotovitel pozve objednatele ke kont-
role. Nepozve-li jej v€as nebo pozve-li jej ve zfejmé nevhodné dobé,
umozni objednateli dodate¢nou kontrolu a hradi naklady s tim spo-
jené (§ 2626 odst. 1).

2 Zjudikatury:
Rc 16/74: Doslo-li mezi ob¢anem a stavebni organizaci ke smlouvé o postaveni stavby,
pak tu organizace zhotovuje véc, kterd jiz v prabéhu provadeéni stavby patif obc¢anovi,
a nikoliv véc patfici stavebni organizaci, kterou by po dokonceni stavby teprve na ob-
¢ana prevadela.

35



DNY PRAVA / DAYS OF LAW 2014

Nedostavi-li se objednatel ke kontrole, na niZ byl fadné pozvan nebo
jeZ se méla konat podle ujednaného ¢asového rozvrhu, miZe zhoto-
vitel pokraCovat v provadéni dila. Objednatel ma pravo na provedeni
dodate¢né kontroly, nahradi vSak zhotoviteli naklady s tim spojené,
zabranila-li mu v Gcasti na kontrole vys§i moc a pozZadal-li o doda-
te¢nou kontrolu bez zbytecného odkladu, jinak jde k jeho tiZi vSe,
co dodate¢na kontrola vyvola (§ 2626 odst. 2).

Kontrola dila mtze byt prubézna. Zejména ve vystavbé vsak muze byt
praktické sjednat dobu provedeni nékterych kontrol ve smlouve, zejména
u praci, které budou v dal$im prub¢hu zakryty. Pokud by nebyla sjednana
specificka ujednani ve smlouveé, nema obecné vliv pifpadné neprovedeni
kontroly na moznost uplatnit odpovédnost za vady.

Objednatel je opravnén kontrolovat provadéni dila. Kromé kontroly
uskutecniované prubézné bude pfichazet v tvahu i kontrola pfedmeétu dila
na urcitém stupni jeho provadeéni.

Stanovi-li smlouva, ze objednatel je opravnén zkontrolovat pfedmeét dila
na urcitém stupni jeho provadéni, je zhotovitel povinen vc¢as objednatele
pozvat k provedeni kontroly. Nesplni-li zhotovitel tuto povinnost, je povi-
nen umoznit objednateli provedeni dodatecné kontroly a nést naklady s tim
spojené.

Nedostavi-li se objednatel ke kontrole, na kterou byl fadn¢ pozvan nebo
ktera se méla konat podle dohodnutého ¢asového rozvrhu, muaze zhotovitel
pokracovat v provadéni dila. Jestlize vsak tcast na kontrole byla objednateli
znemoznéna vyssi moci, muze objednatel bez zbytecného odkladu poza-
dovat provedeni dodatecné kontroly, je vSak povinen zhotoviteli nahradit
naklady zpusobené opozdénim kontroly.

Pii provadéni dila muze v jednotlivych etapach dochazet k ,,zakryvani
praci®. ,,Zakryvani praci” je jednim z ptipadu, kdy je tfeba provést kontrolu
na urcitém stupni jeho provadéni. Pozvani objednatele (vyzva objednateli)
a povinnost ucasti objednatele pii ,,zakryvani praci” obvykle miva zvlastni
smluvni ujednani.

Difvejsi predpisy ve vystavbé (tzv. zakladni podminky dodavek) rovnez
pocitaly s prabéznou kontrolou odbératelské strany. Funkcionaf — zastupce

36



Sbornik pfispévkl z oblasti vefejného prava

investora, ktery plnil i tyto ukoly, vykonaval predpisy stanovenou funkci
tzv. technického dozorce (technického dozoru investora — viz zrusené
vyhldsky ¢. 104/1973 Sb. a ¢. 13/1985 Sb. ve znéni vyhlasky ¢. 29/1990 Sb.).
Dnes je vhodné si tyto otazky dohodnout ve smlouvé.

Podle rozsahu vystavby (u drobnych staveb to nebude tfeba) je podle naseho
nazoru vhodné dohodnout ve smlouvé vykon technického dozoru a rozsah
opravnéni konkrétnich zastupci objednatele a zhotovitele k ¢innostem pro-
bihajicim pfimo na stavbe.

Rovnéz povazujeme za vhodné konkretizovat podrobnosti vedeni staveb-
nfho (montazniho) deniku, a to v souladu s dpravou stavebniho zakona
a jeho provadécich pfedpist. Pfipomenme jen, ze se denik vede zasadné
ode dne zahajeni praci na stavenisti az do dne ukonceni praci a odstranéni
vsech vad.

Denik slouzi k zaznamenavani vsech dalezitych (resp. dalsich dohodnutych)
skutecnosti a okolnost{ tykajicich se vystavby a mize mimo jiné slouzit jako
vyznamny dakazn{ prostfedek. Do deniku pak provadéji zapisy i organy stat-
nfho stavebniho dohledu a organy statni spravy obecné. Denik slouzi také
jako bézny komunikacni prostiedek pfi zajisténi spoluptisobeni smluvnich
stran na stavbé. Zakladni otazky stavebniho deniku upravuje dnes pfiloha
vyhlasky o dokumentaci staveb.

Zjisti-li zhotovitel pfi provadéni dila skryté pfekazky tykajici se mista,
kde ma byt dilo provedeno, znemoziiujici provést dilo dohodnutym
zpusobem, oznami to bez zbytecného odkladu objednateli a navrhne
mu zménu dila. Do dosaZeni dohody o zméné dila mutiZe jeho prova-
déni pferusit (§ 2627 odst. 1).

Nedohodnou-li se strany na zméné¢ smlouvy v pfiméfené lhaté, maze
kterakoli z nich od smlouvy odstoupit. Zhotovitel ma pravo na cenu
za Cast dila provedenou do doby, neZ pfekazku mohl pfi vynaloZeni
potfebné péce odhalit (§ 2627 odst. 2).

Tato pravn{ uprava pocita se skrytymi pfekazkami pfi provadéni dila. Na roz-
dil od apravy predchozi (v obchodnim zakoniku), muze jit jen o prekazky
tykajici se mista, kde ma byt dilo provedeno.
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Soucasné musi byt splnény podminky:
* je znemoznéno provést dilo dohodnutym zptsobem,

* oznameni bylo provedeno bez zbyte¢ného odkladu a byla navrzena
zmeéna dila.

Do dosazeni dohody o zméné muze zhotovitel provadéni dila pferusit.
Jestlize se strany nedohodnou v pfiméfené lhuté, muaze zhotovitel nebo
objednatel od smlouvy odstoupit. Zhotovitel by pak mél pravo na cenu
za ¢ast dila za splnéni podminky posledni véty druhého odstavcee.

Dalsi ustanoveni urcuje, ze objednatel nema pravo odmitnout pfevzeti
stavby pro ojedinélé drobné vady, které samy o sobé ani ve spojeni
s jinymi nebrani uZivani stavby funkéné nebo esteticky, ani jeji uZi-
vani podstatnym zpusobem neomezuji (§ 2628).°

Toto ustanoven{ lze pfivitat jako Gpravu fesici fadu problému, které se difve
vyskytovaly. U staveb se totiz ojedinélym drobnym vadam (napf. u natéri)
nelze prakticky vyhnout. Ostatné i zahrani¢ni upravy s tim pocitaji
(napf. v podminkach pro provadéni staveb v Némecku). Je vsak tfeba zdu-
raznit, ze musf jit jen o vady § 2628 definované.

Soud nepfizna pravo ze skryté vady, které objednatel neoznamil bez
zbyte¢ného odkladu poté, co ji mohl pfi dostatecné péci zjistit, nej-
pozdéji vSak do péti let od pfevzeti stavby, namitne-li druha strana,
Ze pravo nebylo uplatnéno vcas. TotézZ plati o skryté vadé projektové
dokumentace a o jinych obdobnych plnénich (§ 2629 odst. 1).
Provadéci pravni pfedpis muzZe v odivodnénych pfipadech stanovit
zkraceni doby uvedené v odstavci 1 pro nékteré Casti stavby aZ na dva
roky. Ujednaji-li strany zkraceni této doby, nepfihliZi se k tomu, je-li
objednatel slabsi stranou (§ 2629 odst. 2).

Pokud se tedy jedna o prava z vadného provedeni, ob¢ansky zakonik vyme-
zil lhtitu, do které mohou byt uplatnény péti 1éty. Provadéci piedpis vsak

3 Blize viz Marek: Ke splnéni dodavek pro investi¢ni vystavbu podle hospodaiského za-
konfku a splnéni smlouvy o dilo podle obchodniho zakoniku. Pravni radce, 1995, ¢. 5.
Stenglova: Nékteré problémy vznikajici pfi uzavirani smlouvy o dilo. Obchodni pravo,
1992, ¢. 1. Vich: Ptiprava a realizace pfedani a pievzeti vyssi dodavky souboru stroja
a zafizeni na zaklad¢ smlouvy o dilo. Pravni praxe v podnikani, 1994, ¢. 7, 8.
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muze v odavodnénych piipadech stanovit zkraceni této doby pro nckteré
¢asti stavby az na dva roky. Je zde v$ak také urceno: ,,Ujednaji-li strany zkra-
cen{ této doby, nepfihlizi se k tomu, je-li objednatel slabsi stranou.*

Kdy jsou se zhotovitelem zavazany spolec¢né a nerozdilné i jiné osoby a kdy
se zhotovitel zprosti ,,povinnosti za vady stavby* upravuje § 2630. Toto

ustanoveni urcuje:

Bylo-li plnéno vadné, je vzhledem k tomu, co sam dodal, zavazan
se zhotovitelem spole¢né a nerozdilné
a) poddodavatel zhotovitele, ledaZe prokaze, Ze vadu zpusobilo
jen rozhodnuti zhotovitele nebo toho, kdo nad stavbou vyko-
naval dozor,
b) kdo dodal stavebni dokumentaci, ledaze prokaZe, Ze vadu
nezpusobila chyba ve stavebni dokumentaci, a
¢) kdo provadél dozor nad stavbou, ledazZe prokaze, Ze vadu stavby
nezpusobilo selhani dozoru.

Zhotovitel se zprosti povinnosti z vady stavby, prokazZe-li, Ze vadu
zpuisobila jen chyba ve stavebni dokumentaci dodané osobou, kterou
si objednatel zvolil, nebo jen selhani dozoru nad stavbou vykonava-
ného osobou, kterou si objednatel zvolil.

Jak je zfejmé, poddodavatel neodpovida, pokud prokaze, ze vadu zpusobilo
jen rozhodnuti zhotovitele nebo toho, kdo nad stavbou vykonaval dozor.
Ten, kdo dodal stavebni dokumentaci, neodpovida, prokaze-li, ze vadu
nezpusobila chyba ve stavebni dokumentaci. Subjekt, ktery provadél dozor,
neodpovida, pokud prokaze, ze vadu stavby nezputsobilo selhani dozoru.
Zhotovitel se pak zprosti odpovédnosti z vady stavby, prokaze-li, ze: vadu
zpusobila jen chyba ve stavebni dokumentaci, dodané osobou, kterou
si zvolil objednatel; doslo jen k selhani dozoru nad stavbou, kterou si zvolil
objednatel.

Problematiku dila s nehmotnym vysledkem upravuje § 2631.

Spociva-li dilo v jiném vysledku ¢innosti, neZ je zhotoveni véci nebo
udrZba, oprava Ci uprava véci, postupuje zhotovitel pfi této ¢innosti,
jak bylo ujednano a s odbornou péci tak, aby dosahl vysledku ¢innosti
urceného ve smlouvé.
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Duvodova zprava uvadi: Ustanoveni tohoto oddilu pfejimaji s drobnymi
upravami platnou pravni upravu obsazenou v § 556 az 559 obchodniho
zakoniku. Doplnéna jsou nové o pravidlo vztazené k soutéznimu dilu, které,
a¢ velmi potfebné, v nasem pravnim fadu zatim chybélo.

Tato uprava urcuje, ze dilem muze byt i jiny vysledek ¢innosti; mtze to byt
napf. programové vybaveni, projektova dokumentace ¢i jina dokumentace.

Pii provadéni takovych dél postupuje zhotovitel s odbornou pééi tak, aby
dosahl vysledku ¢innosti urceného ve smlouve.

Neni-li pfedmétem dila hmotna véc, odevzda zhotovitel vysledek
své Cinnosti objednateli. Dilo s nehmotnym vysledkem se povazZuje

za pfedané, je-li dokonceno a zhotovitel umoZni objednateli jeho uZiti
(§ 2632).

Vysledek ¢innost, tj. dilo s nehmotnym vysledkem, se odevzda objednateli;
povazuje se za pfedané: je-li dokonceno; zhotovitel umozni objednateli jeho
uzitd.

Poskytnuti vysledku ¢innosti i jinym osobam urcuje § 2633.

Vysledek cinnosti, ktery je pfedmétem prava primyslového nebo
jiného dusevniho vlastnictvi, miZe zhotovitel poskytnout i jinym oso-
bam neZ objednateli, bylo-li tak ujednano. Neobsahuje-li smlouva
vyslovny zakaz tohoto poskytnuti, je k nému zhotovitel opravnén,
neni-li to vzhledem k povaze dila v rozporu se zajmy objednatele.
Rozhodujici pro poskytnuti vysledku jinym osobam je ujednani stran, které
lze jen doporucit. Pokud piislusné ujednani nebylo provedeno a smlouva
neobsahuje vyslovny zakaz poskytnuti, mize ho zhotovitel dalsim oso-
bam poskytnout, neni-li to vzhledem k povaze dila v rozporu se zajmy
objednatele.

Je-li pfedmétem dila vysledek ¢innosti, ktery je chranén pravem prui-
myslového nebo jiného dusevniho vlastnictvi, ma se za to, Ze jej zho-
tovitel poskytl objednateli k iiCelu vyplyvajicimu ze smlouvy (§ 2634).

V ustanoveni § 2634 je formulovana vyvratitelna domnénka, Ze vysledek zde
urcené cinnosti byl zhotovitelem poskytnut objednateli k ucelu vyplyvaji-
cimu ze smlouvy. Rovnéz zde je vhodné doporucit vhodné ujednani stran.
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Podle § 2635 se ustanoveni tohoto oddilu pouZiji obdobné i pro vysle-
dek cinnosti zhotoveny podle ustanoveni o vefejném pfislibu (sou-
t€Zni dilo).*

8 Zavér

Uprava smlouvy o dilo v ob&anském zakoniku je pomérné struéna.
To by nas i zde mélo vést k nepovrchnimu fe$eni konkrétniho obchod-
niho pfipadu ve smlouvé a k pfesnému a pomérné podrobnému upraveni
jednotlivych otdzek béhem kontraktace (u pramyslové vystavby lze doporu-
¢it sluzby nékteré specializované pravni kancelafe).

Vyznam smluvniho jednani je ostatné zfejmy prave ze Siroké smluvni
volnosti, kterou obcansky zdkonik umozfuje, a ze skutecnosti, ze dil¢i
okruhy problému nejsou feSeny a jsou ponechany smluvnim partneram
(napt. dodavky nahradnich dila, servis, délky zaruk, sankce, fakturace, pla-
ceni, zkousky, pfevzeti, spoluprici na stavbeé, podrobnosti vedeni stavebniho
deniku apod.).

Pii kontraktaci je pfitom mozno vychazet z publikovanych praktickych
poznatkd, i kdyz byly publikovany k pfedchozi pravai uprave.®
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Abstract in original language

Piispévek se zabyva medializovanymi piipady, které v soucasné dobé cekaji
na rozhodnuti Nejvyssiho spravnfho soudu a které se tykaji ukladani vyso-
kych pokut pofadateldim hudebnich festivalt za piekrac¢ovani hlukovych
limita. Pozornost je vénovana zejména argumentu, ze obtize spojené s dodt-
zovanim hlukovych limitd mohou mit likvidacni dopad na hudebni produkci
a podnikatelské aktivity poradatela. Zaver piispévku vyzniva ve prospéch
tohoto argumentu pfedevsim z davodu, ze stanoveni hlukovych limitt pod-
zakonnym pravnim pfedpisem nerespektuje zakonné zmocnéni a nezohled-
fuje jednorazovou hudebni produkci, jak je tomu i jinych zvlastnich zdrojt
hluku.

Keywords in original language

Hluk; hlukové limity; hudebni produkce; zakon o ochrané vefejného zdravi;
Nejvyssi spravai soud.

Abstract

This contribution analyses two cases currently pending at the Supreme
Administrative Court dealing with high fines imposed upon organizers
of the music festivals for excessive noise. It concludes that the sound expo-
sure limits do not respect the specific nature of the concert production and
other one-off events. Consequently, complying with them is difficult or even
impossible for the organizers who face the risk of severe punishment.

Keywords

Noise; Noise Limits; Music Production; Law on Protection of the Public
Health; the Supreme Administrative Court.

43



DNY PRAVA / DAYS OF LAW 2014

1 Uvodem aneb 4'33"!

Zatimco v uplynulych letech se ¢eska média hojné vénovala kauze hlu¢ného
provozu na prazské magistrale, v roce 2014 se jejich pozornost zameiila
na vysoké pokuty opakované ukladané poradatelim nékterych hudebnich fes-
tivalti za piekracovani hlukovych limitd. Tito pofadatelé se proti rozhodnutim
spravnich organt branf a poukazuji pfedevs$im na nepfiméfenou vysi uloze-
nych pokut a obtize spojené s dodrzovanim hlukovych limita, které podle
jejich nazoru mohou mit likvida¢nf dopad na jejich podnikatelské aktivity.

Nez zakonnost potrestani posoudi soudy nejvyssiho stupné, pokousi se tento
piispévek predestfit stru¢nou analyzu téchto medialné prezentovanych kauz
na pudorysu soucasné pravn{ Gpravy hlukovych limita a dosavadni judika-
tury Nejvyssiho spravniho soudu a Evropského soudu pro lidska prava.

2 Festivaly Mighty Sounds, Trutnov Open Air a dalsi aneb
(What’s the Story) Morning Glory?*

Ze zpriv povétsinou internetovych zpravodajskych serverd’ a také
dostupného rozsudku Krajského soudu v Ceskych Budéjovicich ze dne

1 ,,4'33"“je nazev skladby z roku 1952 amerického skladatele Johna Cage o tfech déjstvich,
ve kterych je vzdy jedinym pokynem interpretovi v notové osnove Zacet, ticho. Ctyf a ptil-
minutova skladba je tudiz slozena pouze z raznych rusivych zvuka, které doprovazeji
jeji provedeni z podia i z publika, a kazdé jeji provedeni poskytuje dostatek prostoru
pro otazky o umeéleckych i socialnich hodnotach, podobné jako Malevicova Bild na bile,
kterd uvadi vyrazovou formu pociti nevazanych na hmotné predmeéty, absolutni konec
veskerych abstrakei. 4 minuty a 33 seckund dohromady pfedstavuji 273 sckund, v re-
miniscenci hodnoty absolutni teplotni nuly, kterd dosahuje -273 °C. Pii takové teplote
by nastalo absolutni ticho, nebot’ ¢astice by se nehybaly; zaroven by bylo mozné pozo-
rovat i dal$i absolutni jevy (supravodivost a supratekutost Bose-Einsteinova kondenzatu).
Ovsem absolutni nuly nenf dle tfeti véty termodynamické mozné dosdhnout, proto nenf
mozné dosahnout ani ticha v koncertnim salu k nerusenému poslechu kompozic Cage
(ani zadnych jinych). Proto nikdy nebude mozné se zcela vyhnout rusivému rozméru
nezadouctho zvuku, ktery se stava hlukem, vici némuz se uplatiiuje ochranna funkce
pravai regulace.

2 (What the Story) Morning Glory?“je nazev druhého alba britské hudebni skupiny Oasis
z roku 1995. Alba se po celém svéte prodalo vice nez 22 miliont kust a na piebalu zvlast-
nfho vydani singlti se v roce 1996 objevil piiznacny napis ,, WARNING: ROCK‘N‘ROLL
CAN SERIOUSLY DAMAGE YOUR HEALTH® (Varovdni: Rock ‘n‘roll miige vigné po-
Skodit Vase zdravi).

3 Viz napt. Pokuty pro hlucny Mighty Sounds roston, 420 tisic mige festival poloZit. iIDNES.cz,
2. 4. 2014. Dostupné na: http://budejovice.idnes.cz/pokuta-za-prekroceni-hlukovych-
-limitu-na-mighty-sounds-pjt-/budejovice-zpravy.aspx?c=A140402_140938_budejovi-
ce-zpravy_khr Nebo Festival Mighty Sounds dostal pokutu 360 000. Byl pry moc hlucny. Denik.
cz, 19. 1. 2013. Dostupné na: http://www.denik.cz/hudba/festival-mighty-sounds-do-
stal-pokutu-360-000-byl-moc-hlucny-20130116-hdkr.html
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22.1. 2014, ¢.j. 10 A 94/2013 - 59, vyplyva, ze poradateli taborského fes-
tivalu Mighty Sounds byly opakované ulozeny pokuty Krajskou hygienic-
kou stanici Jihoceského kraje za piekroceni hlukovych limitt v prabéhu
povolené hudebni produkee, tj. za spravni delikt podle § 92 odst. 1 zakona
¢. 258/2000 Sb., o ochrané vefejného zdravi a o zméné nékterych souvise-
jicich zakonu (dale jen ,,zakon o ochrané vefejného zdravi®). Vyse téchto
pokut se kazdy rok zvySuje dvojnasobne, pficemz pokuta uloZzena za rok
2012 ve vysi 360.000 K¢ byla druhostupfiovym spravnim organem snizena
na 210.000 K¢, aby dalsi rok doslo k ulozeni pokuty ve vysi 420.000 K¢.

Pravé o pokuté ulozené za rok 2012 by mél v blizké dobé rozhodovat
Nejvyssi spravni soud. Podle citovaného rozsudku krajského soudu v tomto
ptipadé dne 13. 7. 2012 provedl Zdravotni ustav se sidlem v Usti nad Labem
méeni hluku produkce hudby potfadané na letisti Tabor - Capav dvar.
Prvni méfeni bylo provedeno v dobé¢ od 22:25 do 23:25 hodin v chranéném
venkovnim prostoru stavby rodinného domu na pozemku v k. 4. Mésice
u Tabora. Namétena ekvivalentn{ hladina akustického tlaku ¢inila 62,9 dB =
2 dB, coz ptedstavovalo po odecteni odchylky pfekroceni limitnich hodnot
0 25,9 dB. Dalsi méfeni bylo provedeno v chrainéném venkovnim prostoru
stavby domu na pozemku v k. . Sezimovo Usti. Naméfena ekvivalentni hla-
dina akustického tlaku cinila 40,9 dB £ 2 dB, coz pfedstavovalo po odecteni
odchylky prekroceni limitnich hodnot o 3,9 dB.

V podobné situaci jako tdborsky festival se ocitl festival Trutnov Open
Air, kterému byla podle zvefejnéného rozsudku Krajského soudu v Hradci
Kralové ze dne 29. 8. 2014, ¢.j. 31 Ad 44/2013 - 56, ulozena pokuta za pfe-
kroceni hlukovych limitd v roce 2012 ve vysi 160.000 K¢. Podkladem
pro zahajeni spravniho fizeni bylo méfeni hluku provedené ve dnech
17. 8. 2012 a2 24. 9. 2012 Zdravotnim tstavem se sidlem v Ust{ nad Labem.
Konkrétni naméfené hodnoty hluku citovany rozsudek krajského soudu
nezminuje, mluvct krajské hygienické stanice uvedla, ze mezi 22. a 23. hodi-
nou byl naméfen hluk o hladiné 72,7 dB.* Stejnému potadateli byly pokuty

4 Festival v Trutnové dostal pokutu 150 tisic za hlu¢nost. Ceskd  tele-
vize, 2. 8. 2012. Dostupné  na: http:/ /www.ceskatelevize.cz/ct24/
regiony/233945-trutnovsky-festival-dostal-pokutu-za-hluk-s-rocnim-zpozdenim/.
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z davodu pfekroceni hygienickych limita hluku udéleny jiz v letech 2005
2 2006.°

Také dalsi poradatelé hudebnich produkei maji problémy. Jihlavsky pivovar
Jezek byl napifklad donucen zrusit pravidelny ¢tvrtecni kulturni program
na zahradce Pivovarské restaurace. Podle sladka pivovaru jsou hlukové limity
nastaveny tak, ze je prekracuje jakakoliv venkovni produkce na zahradce
pivovaru: ,,Jedno, zda je to dechovka, cimbalovka nebo rock.“® Kvuli uklada-
nym pokutim za piekra¢ovani hlukovych limitt mél ddajné skondit i Planet
festival.”

3 Sporné pravni otazky aneb Can you hear me, Major Tom?®

.

Namitky pofadateld smeéfuji pfedevsim proti vysi ulozenych pokut.
Prekroceni platnych hlukovych limith rozporovano neni, takze skutkovy
stav neni sporny. To nebyva v oblasti ochrany vefejného zdravi nebo zivot-
nfho prostfedi pravidlem, ovSem je to vzhledem ke specifikim odborného
méfeni zvukové zatéze pochopitelné.

Zaroven viak odborné aspekty pusobeni nadmérného hluku na lidsky orga-
nismus komplikuji spravnim organim a soudiam posouzen{ jednan{ pacha-
teld a individualizaci ukladanych trestd. Zjednodusené feceno, neni jedno-
duché posoudit v konkrétnim pfipadé rozdil mezi pfekroc¢enim hlukovych
limitd o 10 dB nebo 20 dB a vysledek takového posouzeni promitnout
do vyse ulozené pokuty.

5 Kirajska hygienickd stanice Kralovéhradeckého kraje. Open Air Music Trutnov — vyjadieni
KHS 10. 8. 2012. Dostupné na http://www.khshk.cz/articles.php?article_id=628

6 Hiukové  limity  likvidwii  festivaly.  Padla i pokuta 420000  korun. Echo24.
cz, 24, 7. 2014. Dostupné na: http://echo24.cz/a/izC6Y/
hlukove-limity-likviduji-festivaly-padla-i-pokuta-420-000-korun.

T M7 riny  hygienikii - pod  pds  Mighty  Sounds?  Festivaln  hrozi  likvidaini - pokuta.
Kulturne.com, 2. 4. 2014. Dostupné na: http://wwwkulturne.com/clanek/
miri-rany-hygieniku-pod-pas-mighty-sounds-festivalu-hrozi-likvidacni-pokuta.

8 ,Can you hear me, Major Tom?* je obsah posledni zpravy pozemské zakladny astronau-
tovi, ktery se pomalu ztraci ve vesmirném tichu v pisni Davida Bowicho Space Oddity
z roku 1969. V roce 2013 se zaznam této pisné v podani kanadského astronauta Chrise
Hadfielda, toho ¢asu pobytem na vesmirné stanici ISS, stal prvnim hudebnim videem
natocenym pifmo ve vesmiru.
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Byt’ je ucinek hluku na cloveka v urcité mife subjektivni (rusici soustfedént
a psychickou pohodu),’ nelze opomijet objektivné seznatelné nasledky vysta-
veni pfedevsim dlouhodobému hluku (méfitelné poskozeni sluchu, projevy
zavrati, spankova deprivace a patogeneze kardiovaskularnich a jinych civi-
liza¢nich onemocnéni s prokazanou stresovou etiologif). Vypovidaci hod-
nota znaleckych posudku, které mohou posuzovat toliko otazky skutkové,'

je v tomto sméru omezena.'!

V piipadé opakovaného piekracovani hlukovych limitd lze u hudebni pro-
dukce relativizovat rovnéz vypovidaci hodnotu naméfené drovné hluku
ve vztahu k vysledkiim pfedchozich métfeni, zvlasté pokud byla tato méteni
provedena na odlisnych mistech. Povaha produkované hudby je logicky pro-
ménliva a neni mozné ji pln¢ srovnavat napifklad s provozem stacionarnich
zdroji hluku, které vytvareji hluk konstantnfho charakteru i drovné. Mira
hluku hudebni produkce se méni nejen s kazdym vystupujicim, ale casto
i v ramci jeho repertoaru.

Cilem téchto uvah neni zpochybnit $kodlivy dc¢inek hluku nebo nutnost
jeho postihu a ochrany vefejného zdravi, ale spise poukazat na skutecnost,
ze je obtizené pouze na zakladé naméfenych hodnot posuzovat materi-
alnf nebezpecnost jednani poradatele, respektive Cinit zavéry, ze poradatel
ve srovnan{ s minulym ro¢nikem festivalu plnil své povinnosti dakladnéji,
nebo si nevzal z ulozené pokuty zadné ponauceni.

9 Profesor Ty¢ pii svoji prednasce v Budapesti v roce 2010 vypravél pitbeh o tom, jak
se denni kolob¢h zivota jeho rodiny fidil podle prijezdu vlaku v blizkém kolejisti. Pohled
na projizdéjici vlakové soupravy spojeny s vyraznym zvukovym vjemem byl né¢im na-
tolik pfirozenym a samoziejmym, Ze si nikdo neuvédomoval ,,hlukové aspekty vlakové
dopravy, nez doslo k zahdjeni vystavby protihlukovych zabran, kterd se pochopitelne
v rodiné pana profesora nesetkala s pochopenim.

10 Viz napf. rozsudek Nejvyssiho spravniho soudu ze dne 5. 11. 2008, ¢.j. 1 As 59/2008 -
77, publ. pod ¢. 1946/2009 Sb. NSS.

11 Obecné¢ znamou skute¢nosti je, ze jednotka akustického tlaku dB (decibel) je logaritmic-
ka. Proto plati, ze zhruba o 6 dB vétsi hladina akustického tlaku odpovida dvojnasobné
hlasitosti, o 20 dB vétsi hodnota desetinasobné hlasitosti atd. Sluchovy vjem vsak ne-
kopiruje presné fyzikilni skute¢nost. Zietelné je to pfedevsim u vjemu hlasitosti, kde
mira podrazdéni sluchu zptsobena zvukem neni pffmo umerna fyzikaln{ energii. Podle
Fechner-Weberova zakona hlasitost roste s logaritmem intenzity zvuku. Tato zavislost
vsak opét nenf linearni, nybrz je frekvencné zavisla. Sluchovy vijem je pak pfirozenc
zavisly na hlasitosti, frekvenci a intenzité zvuku, vjem zvukového signélu je souhrnem
mnoha subjektivnich velic¢in - vysky ténu, barva zvuku a podobne.
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Zminéné piipady ovSem nastoluji také zasadni otazku, zda stavajici uprava
hlukovych limita neni pfisna natolik, ze se jeji dodrzovan{ stava fakticky
nemoznym. Jiz del$i dobu lze pozorovat tendence ke zméné stavajici apravy,
které se objevuji i ze strany zdkonodarce. Navrh vécného zameéru zakona
o ochran¢ vefejného zdravi pfed hlukem a fizeni hluku v komundlnim
prostredi, ktery nedosel svého legislativniho naplnéni, pfedstavil ministr
zdravotnictvi prave v roce 2012, kdy k ulozeni pokut festivalam v Tabofe
a v Trutnové doslo."? Piedkladaci zprava navrhu oznacuje za odborné neo-
pravaené ,vxtagent hygienickych limitii (odvozenych na gakladé sidinks dlonbodobé
expogice) na Rrdtkodobé nebo ofedinélé expozice hlukn, které ze dravotniho hlediska
nepredstavuyi rigiko ohrogent zdravi (napr. pouté, slavnosti nebo jednorizové akce riznych
zdjmovych sdrugent, ale i sexdnni aktivity, vietné koncertii na vereginych prostranstvich).
Dale ptiznava, ze stavajici aprava je z principu nepouzitelna pro regulaci
nahodnych (stochastickych) zdroju hluku, ojedinélych nebo kratkodobych
expozic s tim, ze ,,ve vyspélich zemich EU json tyto hlukové uddlosts, resp. regulace
téchto drofii hluku vidy svérovdany lokdlnim Giadam (regiony, obce), protoze maji
v podstaté charakter ruseni vefejného potadku. V CR je tato oblast v zakoné

o obcich a obéanském zakoniku fesena okrajové a nekomplexné®."”

4  Zaikonna a podzakonna tprava aneb Silence is sexy "

Podle § 30 odst. 1 zakona o ochran¢ vefejného zdravi osoba, kterd pouziva,
popiipadé provozuje stroje a zafizeni, které jsou zdrojem hluku nebo vib-
raci, provozovatel letisté, vlastnik, popfipadé¢ spravce pozemni komunikace,
vlastnik drahy a provozovatel dalsich objektd, jejichz provozem vznikd hluk,
jsou povinni technickymi, organizac¢nimi a dal$imi opatfenimi v rozsahu sta-
noveném timto zakonem a provadécim pravnim predpisem zajistit, aby hluk
neptekracoval hygienické limity upravené provadécim pravnim pfedpisem

12V poloviné roku 2013 byla schvalena novela zdkona o ochran¢ vefejného zdravi, pficemz
v navrhu novely byly uvedeny i nékteré podstatné zmény ohledné ochrany pred hlukem.
Schvélena novela vsak zadné zmény v této oblasti nepfinesla.

13 Véceny zamér zakona o ochrané vefejného zdravi pfed hlukem a f{zen{ hluku v komunal-
nim prostiedi. Dostupny na: http://www.mzcr.cz/dokumenty/vecny-zamet-zakona-o-
-ochrane-verejneho-zdravi-pred-hlukem-a-rizeni-hluku-v-komun_6160_1092_5.html

14 Silence Is Sexy* je nazev skladby ze stejné pojmenovaného alba vydaného v roce 2000
némeckou hudebni skupinou Einstiirzende Neubauten, kterd je zndma mimo jiné vyuzi-
vanim zvukovych vlastnosti riznych odpadnich a stavebnich materiala.
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pro chranény venkovni prostor, chranéné vnitin{ prostory staveb a chranéné
venkovni{ prostory staveb a aby bylo zabranéno nadlimitnimu pfenosu vib-
raci na fyzické osoby.

Podle § 30 odst. 2 zdkona o ochrané vefejného zdravi se hlukem rozumi
zvuk, ktery muaze byt skodlivy pro zdravi a jehoz hygienicky limit stanovi
provadéci pravai predpis. Timto pfedpisem je nafizeni vlady ¢. 272/2011
Sb., které upravuje a) hygienické limity hluku a vibraci na pracovistich, zpu-
sob jejich zjistovani a hodnoceni a minimalni rozsah opatfeni k ochrané
zdravi zameéstnance, b) hygienické limity hluku pro chranény venkovni pro-
stot, chranéné venkovni prostory staveb a chranéné vnitini prostory staveb,
¢) hygienické limity vibraci pro chranéné vnitini prostory staveb, d) zpusob
méfeni a hodnocen{ hluku a vibraci pro denni a no¢ni dobu.

Podle § 32 zédkona o ochrané vefejného zdravi hluk z provozoven sluzeb
a hluk z vefejné produkce hudby (napiiklad koncert, tanecni zabava, artis-
ticka produkce s hudbou) nesmi prekrocit hygienické limity upravené pro-
vadécim pravnim pfedpisem pro chranéné prostory uvedené v § 30. Splnéni
této povinnosti zajisti osoba provozujici sluzbu a, jde-li o vefejnou produkci
hudby, pofadatel, a nelze-li pofadatele zjistit, pak osoba, ktera k tomuto
ucelu stavbu, jiné zafizeni nebo pozemek poskytla.

Podle § 92 odst. 1 zakona o ochrané vefejného zdravi v rozhodném znéni
za nesplnéni nebo poruseni povinnosti stanovenych timto zakonem, zvlast-
nimi pravnimi pfedpisy nebo na jejich zakladé vydanymi rozhodnutimi
¢i opatfenimi organu ochrany vefejného zdravi, pfimo pouzitelnymi pied-
pisy Evropskych spolecenstvi, pravnim pfedpisem podle § 85 a za nespl-
néni nebo poruseni povinnosti stanovenych zvlastnimi pravnimi pfedpisy
k ochrané zdravi pfi praci a k zajistén{ a vykonu pracovnélékatské sluzby
v rozsahu § 82 odst. 2 pism. n) ulozi organ ochrany vefejného zdravi oprav-
nény vykonavat statni zdravotni dozor fyzické osob¢ pii jeji podnikatelské
¢innosti nebo pravnické osobé pokutu do vyse 2000000 Ke.
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Vv

5  Judikatura Nejvyssiho spravniho soudu aneb How long
must we sing this song?"

Judikatura Nejvyssiho spravniho soudu k otazce nastaveni hlukovych limith
neni piili§ obsahla.

V rozsudku ze dne 27. 5. 2009, ¢. j. 4 Ads 21/2008 - 125, Nejvyssi spravni
soud posuzoval rozhodnuti, kterym byl pozastaven vykon ¢innosti spoci-
vajici v uzivani sportovniho hfisté¢ k pofadani hudebnich produkei v noc-
nich hodinach, dokud bude hluk piekracovat hygienické limity. Ulozené
pozastaveni ¢innosti oznacil stézovatel za nesmyslné a odporujici textu § 84
odst. 1 pism. b) zakona o ochrané vefejného zdravi, ktery umoznuje bezpro-
stfedni zakrok a nikoliv pro futuro pozastavit vykon né¢jaké cinnosti, kterou
jest¢ nemohly byt poruseny povinnosti k ochrané vefejného zdravi (podle
tohoto ustanoveni pifi vykonu statniho zdravotniho dozoru organy ochrany
vefejného zdravi v rozsahu své plisobnosti mohou pozastavit vykon cin-
nosti, pokud pfi ni byly poruseny povinnosti v ochrané vefejného zdravi,
a to do doby odstranéni zavady.). Stézovatel také namital, ze nebyl vlastnikem
pozemku pod sportovnim hfistém, na kterém se hudebn{ produkce odehra-
valy, v dob¢, kdy doslo k pfekrocen{ hygienickych limita hluku. Nejvyssi
spravai soud predné konstatoval, ze spravn{ organy bez patii¢nych podkladu
patrné od domnélého vlastnického prava stézovatele odvodily, ze stézovatel
byl provozovatelem sportovnfho hfiste. Dale ovsem dospél k zaveru, ze ,/ze
pozastavit vikon Gnnosti nugivani sportovniho hiisté k vereinym produfkcin hudby, pokud
skutkovd isteni davaji dostatecny podklad pro gavér, Fe takové opatient je nexbymné,
efektivni a jebo nlogent spini sviy iicel.

V rozsudku ze dne 11. 7. 2012, ¢.j. 6 Ads 40/2012 - 29, se pak Nejvyssi
sprava{ soud zabyval ndmitkami, Zze posuzovanymi hudebnimi produkcemi
nedoslo k ohrozeni zajmu na ochrané vefejného zdravi. Dospél k zavéru,
ze ,,jig samotné prekrocent téchto hygienickych limitii Znamend obrogent 3ajmu na ochrané
vereiného dravi pred nepiiznivymi itiinky blukn (nikoliv vsak primo poskozent dravi

15 How long must we sing this song?* je opakovana fecnicka otazka v Sunday, Bloody Sunday,
uvodni pisni na albu U2 War z roku 1983, ktera odkazuje na severoirské spory a masakr
tzv. Krvavé nedéle, pii kterém bylo 30. ledna 1972 ve meést¢ Londonderry britskymi
vojaky zabito 13 neozbrojenych ucastnika protestniho pochodu.
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Dizickych osob), k jehoz ochrané jsou dotiené limity stanovovany. Konkrémi okolnosti
a dopady predmétnébo protipravnibo jedndni jsou pak obleditovany pri rozhodovdni
0 nlogent pokuty a jeji vysi ve smysin § 93 odst. 1 zdkona o ochrané verejného dravi.

6 Limity zakonného zmocnéni aneb You Can’t Always Get
What You Want '°

Vyse uvedené zavéry jsou jasné - piekrocenim hlukovych limitt dochazi
k naplnéni skutkové podstaty spravnfho deliktu, za ktery byli poradatelé
hudebni produkce potrestani. Pokud by tedy chtél Nejvyssi spravai soud
v piipad¢ pokut ulozenych poradatelim hudebnich festivala pfisveédeit
argumentaci, ze hlukové limity jsou nastaveny piili§ tvrde, patrné by bylo
na misté¢ predlozit véc k posouzeni rozsifenému senatu postupem dle § 17
odst. 1 s. f. s. Bylo by mozné argumentovat, ze dosavadni zavéry Nejvyssi
spravai soud vyslovil ve vztahu k nafizeni vlady ¢. 148/2006 Sb., zatimco
na ptipady festivala Mighty Sounds a Trutnov Open Air se vztahuje nafizeni
vlady ¢. 272/2011 Sb. Po obsahové strance jsou ovsem obé nafizeni vlady
v podstate totozna, takze takova argumentace by byla spise ucelova.

Skutecnost, ze se v dosavadni rozhodovaci ¢innosti Nejvyssi spraval soud
nijak nezabyval nastavenim samotnych hlukovych limitd, lze povazovat
za pochybeni vzhledem k tomu, Ze k dodrzeni zasad spravnépravniho tres-
tani je nutné piihlizet z afedni povinnosti."” Na druhou stranu je mozné
mlceni soudu interpretovat 1 tak, ze soud zadné pochybeni neshledal, kdyz
uzavftel, ze okolnosti a dopady protipravniho jednani maji byt zohlednény
(jiz jen) pii rozhodovan{ o ulozen{ pokuty.

Je mozné, aby v nyni posuzovanych piipadech Nejvyssi spravni soud kasac-
nfm stiznostem pofadateld hudebnich festivaltt vyhovél a zrusil napadena
rozhodnuti krajskych soudu (resp. za pouzitf ust. § 110 odst. 2 pism. a) s. f.
s. soucasné také rozhodnuti spravnich organtl) z davodu, Ze je uprava hlu-
kovych limitt natolik piisna, ze se jeji dodrzovan{ stava fakticky nemoznym?

16 You Can't Ahways Get What Yon Want“je skladba z alba Rolling Stones Ler it Bleed z roku
1969 (pavodné vydand na B-strané singlu ,,Honky Tonk Women*).

17 Viz napt. rozsudky Nejvyssiho spravniho soudu ze dne 13. 6. 2008, ¢&. j. 2 As 9/2008 —
77, nebo ze dne 4. 3. 2009, ¢. j. 6 As 44/2008 - 142.
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Protoze jsou hlukové limity upraveny podzakonnym pravnim pfedpisem,
je nutné se k zodpovézeni této otizky prvné zaméfit na rozsah a limity
zmocnéni v zakoné o ochrané vefejného zdravi.

Obecné neni v rozporu s Ustavou, pokud zikonodarce obecné stanovi
povinnost a odkaze na podzakonny ptedpis, aby stanovil podrobnosti rea-
lizace této povinnosti. Pokud je primirni povinnost stanovena zakonem
a podzakonna uprava tuto povinnost na zakladé zakona a v jeho mezich
pouze upfesnuje, je takovyto postup souladny s dstavni povinnosti, aby meze
zakladnich prav a svobod byly stanoveny zakonem, a podzidkonny pied-
pis pak md pouze upfesnujici funkei.'® Zaroven plati, Ze pro tvorbu priva
v demokratickém pravnim staté je mimo jiné tfeba, aby jejim cilem byly
legitimni pravni piedpisy, a pro legitimitu vSech aktd je velmi dulezité jejich
oduvodnéni. Natizenim vlady na rozdil od zakont ,,chybi divodova 3priva, pri-
e plati, e absence oditvodnéns rozhodnuti védy znaci zysené riziko liboviile (stov.
bod 51 nalezu Ustavniho soudu sp. zn. PI US 77/06 ze dne 15. 2. 2007, publ.
pod ¢. 37/2007 Sb.).

V piipadé, ze podzakonny pravni predpis pfesahuje zakonné zmocnéni,
neaplikuje se.”” Ustavni soud pravomoc obecného soudu piezkoumat sou-
lad jiného pravniho predpisu se zakonem definuje tak, ze pfipadny vyrok
o nezakonnosti podzakonného pravntho pfedpisu ma pravni ucinky pouze
inter partes a nikoli erga ommnes. Soud nerozhoduje o neplatnosti jiného prav-
nfho pfedpisu, rozhoduje toliko o jeho neaplikovatelnosti v dané véci (srov.

18 Viz napf. rozsudek Nejvyssiho spravniho soudu uvedené ze dne 7. 11. 2012, ¢. j. 6 Ads
76/2012 - 63

19V tomto sméru lze odkazat na zavéry, ke kterym dospél Nejvyssi spravni soud v roz-
sudku ze dne 11. 1. 2012, ¢.j. 3 As 17/2011 - 371: ,By?’ si je tedy Nejvyssi spravni soud
védom, Fe formalné de existuje podzdkonny pravni podklad pro to, co v projedndvané véci spravni
orgdny ucinily, ani tato skutecnost nemiize podle jeho nazoru nic Zménit na shora popsanych avérech
0 neakceptovatelnosti voleného postupn, nebot’ v rozsabu, ve kterém katastralni vyblaska prekracuje
meze zdkona (wplivajic 3 jeho znéni, jako$ i 3 jeho smysiu a siceln — srov. ndlezy Ustavniho sondu
PLUS 17/95 a PL US 43/97), je tato neaplikovatelna. [Je jisté zaznamendni hodné, Ze diivijsi
provadéci vyblasky ke katastrilnim zdkonim (& 190/ 1996 Sb. a & 126/ 1993 Sb.) vyse nastinéné
mognosti nepripoustély a — oproti akinalné sicinné vyhldsce — zachovivaly vazbu na dikci dkona (§ 8
a 5 odst. 7 katastralniho gdkona) velmi tésnou. ] Podobné obledné jiného ustanovent rozsifeny sendt
Nejvyssiho spravniho soudn v usneseni ge dne 18. 9. 2012, & j. 7 Afs 14/ 2011 - 115, bodé 54 nved!:
w(---) § 8 odst. 7 cenové vyblasky neni pro rozhodnuti soudu v této véci za zavazny, protose odlisnym
stanovenim pocitkn béhu subjektivni prekluzivni lhity normotviirce prefrocil Zakonné zmocnéni ob-
sagené v privodnim néni § 20 dkona o cendch a pocitek béhu lhity npravil v roxporu se dkonem
samotnym.
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nalez 1. US 276/01 ze dne 11. 3. 2003). Tento zavér Ustavniho soudu pak
ve své judikatufe pievzal a déle rozsifil i Nejvyssi spravni soud rozsudkem
ze dne 19. 12. 2000, ¢.j. 2 As 57/2005 - 70, publ. pod ¢. 1124/2007 Sb.
NSS. Dospél zde k zavéru, ze za situace, kdy podzakonny pravni predpis
neni v souladu s vyslovnym zakonnym zmocnénim nebo takové zmocnéni
piekracuje anebo uprava jde ,,nad zdkon® (vyhlaskou je upraveno néco,
co by vyzadovalo zakonnou dpravu, kterd vSak chybi) nebo proti nému
(vyhlaska napf. upravi podrobnosti pfi plnéni povinnosti, o které zakon
vubec nemluvi a kterou z néj nelze dovodit, piipadné takovou povinnost
vyhlagka sama stanovi, resp. vyhlaska odpira, oslabuje ¢i podminuje subjek-
tivni opravnéni, aniz by to zakon umoztioval), je povinnosti soudu v souladu
s ¢l. 95 odst. 1 Ustavy takovouto podzikonnou normu nerespektovat a pou-
zit pouze zakon. Nejde tedy o abstraktni kontrolu norem, ktera je v tstav-
nim systému Ceské republiky vyhrazena Ustavnimu soudu, nybrs o prece-
dencné pojatou konkrétni kontrolu norem suz generis, v jejimz ramci obecny
soud nen{ opravnén takovyto podzakonny pravni pfedpis zrusit, nybrz jej
pouze neaplikuje.

7  Rozdilné zachazeni s hlukem vznikajicim pfi hudebni
produkci aneb Music: Response®

Presahuje tedy Gprava hlukovych limita zakonné zmocnéni?

Zakon o ochrané vefejného zdravi zamérné odlisuje mezi obecnym hlukem
a hlukem vznikajicim pfi béhem vefejné produkce hudby. Podle duvodové
zpravy k zakonu se ,,nové zavddi limity hinkn i pro hiuk produkovany ze stravovacich
stugeb a verejné produkece hudby. 1V zorem uvedené pravni sipravy byly predpisy Dolnibo
Rakouska. Limity upravi provadéct pravni predpis. Zdkon o ochrané vereiného zdravi
tak zmociinje narizent viddy & rpravé hygienickych limitii pro hluk 3 vereiné produfkce
budby.“ Zakon o ochrané vefejného zdravi tak hluku z hudebni produkce
ptiznava podobné privilegované postaveni podobné jako hluku vznikaji-
cimu napf. v doprave. Aby nebylo pochyb o tom, ze také hluk z provozoven
a z hudebni produkce podléha hlukovym limitim, stanovi tak vyslovné § 32
zakona a toto ¢lenéni pfebird i nafizen{ vlady ¢. 272/2011 Sb. v § 1 odst. 2.

20 Music: Response” je skladbou z alba Surrender (1999) britského dua The Chemical

Brothers, které je povazované za prakopnika mainstreamové tanecn{ hudby reproduko-
vané na kulturnich akcich s masovou navstévnosti.
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Natizeni vlady ¢. 272/2011 Sb. pak sleduje hluk z hlediska dlouhodobého
prameérného zatizen{ zivotniho prostedi. Pii ochrané vefejného zdravi tedy
neni regulovan jednorazovy hluk, ale spiSe ¢innosti dlouhodobé (viz nalez
Ustavniho soudu ze dne 22. 42008, sp. zn. PL. US 35/06). Uprava hlukovych
limita tak ma charakter plosné regulace s modifikacemi ve vztahu k urci-
tym kategoriim hluku - hluku z leteckého provozu a vysokoenergetického
impulsniho hluku. Pro tyto oblasti plati mirn¢jsi limity. Nafizen{ dale zohled-
fiuje hlu¢nost dopravy €i stavebni ¢innosti a stanovi pro né zvlastni rezim.”

Pro hluk z hudebni produkce vsak nic takového neplati, nafizeni jej totiz
nijak nezohlednuje. Naopak, obecné limity snizuje o dalsich 5 dB, protoze
vznikajici hluk obsahuje ténové slozky. Pro hudebni produkei v chranénych

21 U chranénych vnitfnich prostort staveb se pro hluk pronikajici vzduchem zvendi a pro

hluk ze stavebni ¢innosti uvnitf objektu v ptipad¢ hluku s ténovymi slozkami, s vyjim-
kou hluku z dopravy na pozemnich komunikacich a drahach, a hluku s vyrazné¢ infor-
macnim charakterem se pficte dalsi korekee - 5 dB. Podobné pro hluk sifici se ze zdroji
uvniti objektu v ptipadé hluku s ténovymi slozkami, s vyjimkou hluku z dopravy na po-
zemnich komunikacich a drahach, se pficte dalsi korekce - 5 dB. Pro hluk ze stavebn{
¢innosti uvnitf objektu se pfi¢te v pracovnich dnech pro dobu mezi sedmou a dvacitou
prvni hodinou korekce + 15 dB. Podobné u chranénych venkovnich prostora staveb
a chranéného venkovniho prostoru se v piipad¢ hluku s ténovymi slozkami, s v{jimkou
hluku z dopravy na pozemnich komunikacich a drahach, a hluku s vyrazné¢ informacnim
charakterem pficte dalsi korekee - 5 dB.
Dalsi korekce pro stanoveni hygienickych limita hluku v chranénych venkovnich pro-
storech staveb a v chranéném venkovnim prostoru stanovi pfiloha 3 naffzeni vlady
¢. 272/2011 Sb., podle kteté se pro no¢ni dobu v pfipadé chrinéného venkovniho pro-
storu staveb pfic¢ita dalsi korekce -10 dB, s vyjimkou hluku z dopravy na Zelezni¢nich
drahach, kde se pouzije korekee -5 dB. Dalsi korekce zavisi na povaze chranéného pro-
storu. Odlisné korekce jsou v ¢isti A piilohy stanoveny pro chranény venkovni pro-
stor staveb luzkovych zdravotnickych zafizenf véetné lazni, chranény venkovni prostor
lazkovych zdravotnickych zafizeni véetné lazni a chranény venkovni prostor ostatnich
staveb a chranény ostatni venkovni prostor, a to vzdy k nasledujicim skupinam hluku: 1)
hluk z provozu stacionarnich zdroju, hluk z vefejné produkce hudby, hluk na ucelovych
komunikacich a hluk ze zelezni¢nich stanic zajist'ujicich vlakotvorné prace, zejména roz-
fadovani a sestavu nakladnich vlaku, prohlidku vlakd a opravy vozi, 2) hluk z dopravy
na silnicich III. tf{dy a mistnich komunikacich III. tfidy a drdhach, 3) hluk z dopravy
na délnicich, silnicich 1. a II. tiidy a mistnich komunikacich 1. a 1. ti{dy v tzemi, kde
hluk z dopravy na téchto komunikacich je prevazujici nad hlukem z dopravy na ostatnich
pozemnich komunikacich, a také hluk z dopravy na drahach v ochranném pasmu drahy,
4) stara hlukové zat¢z z dopravy na pozemnich komunikacich s vyjimkou tcelovych
komunikaci a drdhach uvedenych v bodu 2) a 3). Cast B piilohy stanovi korekce pro sta-
noven{ hygienickych limita hluku v chrinéném venkovnim prostoru staveb pro hluk
ze stavebni ¢innosti, a to v zavislosti na posuzované dob¢ v rozpeti od + 5 do + 15
dB (v dob¢ od 7:00 do 21:00 hod. + 15 dB, od 21:00 do 22:00 hod. +10 dB a od 22:00
do 6:00 hod. +5 dB). Odlisn¢ je zachazeno i s hlukem s ténovymi slozkami, s vyjimkou
hluku z dopravy na pozemnich komunikacich a drahach, a hluku s vrazné¢ informacnim
charakterem. V jeho pifpade se pfic¢ita korekce -5 dB.
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venkovnich prostorach staveb tak plati, ze se obecny hygienicky limit ekvi-
valentni hladiny akustického tlaku ve vysi 50 dB snizuje o 10 dB z davodu,
ze produkce probiha v nocni dobé, a o dalsich 5 dB proto, ze hluk obsahuje
tonové slozky.

Oproti dlouhodobé hlukové zatezi se vsak jednorazova produkce hudby
odlisuje ¢asovou omezenosti. Pochopitelné, pokud by se opakovala s ¢astou
frekvenci, mohlo by se jiZ jednat o trvalé hlukové zatizeni. Jinak spiSe odpo-
vidé stavebni ¢innosti, se kterou nafizeni vlady ¢. 272/2011 Sb. pociti a sta-
novi mirnéjsi hlukové limity v zavislosti na posuzované dobé v rozpéti od +
5do + 15 dB (v dobe¢ od 7:00 do 21:00 hod. + 15 dB, od 21:00 do 22:00 hod.
+10 dB a od 22:00 do 6:00 hod. +5 dB).

Vyse uvedené mimo jiné znamend, ze pii dosazeni nejvyssich povolenych
hodnot musi byt hluk z jednorazové hudebni produkce vzdy témér dva-
krat ti$si nez trvaly hluk vznikajic napifklad pfi tovarnim provozu, a néko-
likrat tissi nez hluk ze stavebni ¢innosti. Nabiz{ se pfimér s hodinou zpévu
na zakladni skole, pfi které zpivajici déti nemohou rusit hulakanim, ale musi
se utisit vice nez pfi hodiné d¢jepisu a mnohem vice nez pii télocviku.

Je tudiz patrné, ze uprava hlukovych limita je tézko pouzitelné pro regu-
laci ojedinélych nebo kratkodobych expozic. A protoze dostatecné nezo-
hlednuje specifika ¢innosti vymezenych v § 32 zikona o ochrané vefejného
zdravi, prekracuje zakonné zmocnéni. Podfazeni hudebni produkce regulaci
urcené pro jakoukoliv jinou ¢innost, pii které vznika skodlivy hluk, limituje
jeji provozovani natolik, ze zvoleny zptsob regulace pfestava byt tupravou
limita a stava se az jejim faktickym zdkazem, ke kterému ovsem natizeni
vlady ¢. 272/2011 Sb. povéfeno nenf a ani nemize byt.

Specifikem, které je v piipad¢é hudebni produkce nutné zohlednit, je prede-
vs$im jeji mistni i casova omezenost. Neni pochyb o tom, ze pii hudebni pro-
dukci vznika skodlivy hluk. Pokud se vsak takova produkce uskutectiuje jed-
nou za rok a mimo dosah vyrazné osidlenych oblasti, jevi se jako v rozporu
s ustavnimi limity trestani ukladani vysokych pokut poradateli, zvlasté pokud
prokaze, ze ucinil opatfeni za ucelem snizeni dopadu hluku na okoli. Nelze
pfitom dovozovat, ze zatimco je stavebn{ ¢innost nezbytna, kulturn{ vyziti
je volitelnou, dobrovolnou zabavou, takze se musi podfidit hlukovym limi-
tum stanovenym pro nocni provoz béznych zafizeni, nebo dokonce limitim
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jesté nizsim. Pfi podrobeni podobnych akei obecnym a nijak nekorigova-
nym limitim se stava nejistota pofadateld, zda se do pozadovanych hranic
jejich produkce vtésna, prilis vysokou. Pravo na ochranu vefejného zdravi
ma bezesporu piednost pfed pravem na kulturni Zivot. To vSak neznamena,
ze pii jeho ochrané nenf tfeba rozliSovat mezi jednotlivymi druhy ohrozeni
a vyzadovat toliko rozumnou miru zasahu do kulturniho Zivota.

8 Mozinosti ucinné regulace aneb Show Must Go On*

Zakon o ochrané vefejného zdravi neobsahuje vedle stanoveni hluko-
vych limitt dal$i mechanismus, kterym by bylo mozno zohlednit specifika
hudebni produkce. Pii postupu k ziskani vyjimky z povinnosti dodrzovat
hlukové limity dle § 31 tohoto zakona provozovatel prokazuje, ze existuji
vazné davody ospravedlnujici pfekroceni hygienickych limitt a také ze hluk
a vibrace budou omezeny na rozumné dosazitelnou miru. Takovy postup
je jen tézko pfedstavitelny u hudebni produkce a zcela jisté nesméfuje k jeji
obecné regulaci. Navic dikce uvedeného ustanoveni a jeho kontext nazna-
¢ujf, ze se ma tykat nikoli jednorazovych ¢i kratkodobych zdroji nadlimit-
ntho hluku, nybrz zdroja provozovanych po delsi dobu.

Pokud soud dospéje k nazoru, ze vymezeni hlukovych limita pfekracuje
zakonné zmocnéni, pak se jiz nebude zabyvat vysi uloZzené pokuty a pii-
slusna ustanoveni nafizeni vlady ¢. 272/2011 Sb. nepouzije, nebot’ neni
podzakonnymi pfedpisy na rozdil od spravnich organt vazan. Takové roz-
hodnuti soudu by pfedstavovalo dtrazny apel na zakonodarce, aby pfistou-
pil ke zmeéne stavajici apravy a zavedl pro hluk vznikajici béhem hudebni
produkce napi. podobné limity jako pro hluk ze stavebni ¢innosti.

K tomu je vhodné pfipomenout, ze stanoveni hlukovych limita nenf jedi-
nym pravaim nastrojem regulace ojedinélych nebo kratkodobych expozic
hluku; nabizi se zejména jejich povolovani a regulace obcemi, kterym ceska
pravn{ dprava pravomoc k regulaci hudebni produkce pfiznava. Podle § 10
zakona ¢. 128/2000 Sb., o obcich (obecni zfizeni), jsou oprivnény vydavat
obecné zavazné vyhlasky regulujici nejen pofadani, prabeh a ukonceni vefej-
nosti piistupnych sportovnich a kulturnich podniku, véetné tanecnich zabav

22 Show Must Go On“je posledni skladbou na albu Innuendo (1991) hudebni skupiny Queen,

ocenované mimo jiné za velkd koncertni vystoupeni.
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a diskoték, ale také obecné zavazné vyhlasky slouzici k zabezpeceni mistnich
zélezitostl vefejného potfadku jako takového. Tyto vyhlasky mohou upravo-
vat vedle omezeni provoznich aktivit i omezeni hluku z aktivit neprovoznich,
ktery je zpusobily narusit vefejny pofadek a omezit moznost pokojného uzi-
vani mist, jez s podnikem sousedi. To je patrné zejména z nalezu Ustavniho
soudu ze dne 21. 10. 2008, sp. zn. PL Us 46/06, ve kterém Ustavni soud
dospel k zaveru, ze: ,(p)odle smysiu a siceln ripravy napadeného ustanovent vyhldasky
Ize mit za to, Ze mésto Maridnské Ldzné neusilovalo o ochranu pred blukem v nad-
limitnich hodnotdch, jak jej chape dkonnd diprava, ale hodlalo omezit hlucnost riz-
nych, i neprovoznich, aktivit v gdjmun neruseného a pokoiného nivani mist sousedicich
se zdbavnini podniky a diskotékami.“ A dale ,,Ustavni soud konstatuje posun v prav-
nim hodnocent problematiky regulace hinkn obecné avaznymi vyblaskami a. .. uzavird,
ge mésto Maridnské Lazné sledovalo napadenym ustanovenim legitinmi cil v ramei vécné
vymezené oblasti [ 10 pism. b) dkona o obeich], v nig miige bez, dikonného mocnéni
uklddat obecné davaznon vyblaskon povinnosts.

Podobné Ize odkazat na navazujici judikaturu Ustavniho soudu, zejména
nalez ze dne 2. 11. 2010, sp. zn. PL. US 28/09, a také nalez ze dne 23. 4. 2013,
sp. zn. PL. US 28/12, a nilez ze dne 25. 1. 2011, sp. zn. PL. US 13/09. Cile
protihlukovych vyhlasek, kterymi jsou ochrana pokojného bydleni, prava
obcant na soukromi a nerusené uzivani domovd, jakoz i umoznéni klidného
souziti ob¢ant i navétévnika obce, byly v téchto nalezech Ustavnim soudem
uznany za dostatecnou hodnotovou protivahu k omezen{ prava na podni-
kani a jinou hospodatskou ¢innost.

Vzhledem k tomu, Ze obce mohou zhodnotit mistni poméry a zohlednit
zajmy obyvatel obce 1épe nez jednotné hlukové limity, lze v oblasti hudebni
produkce plné souhlasit s jejich vétsim zapojenim pii regulaci hudebni pro-
dukce na jejich tzemi.

9  Hlukové limity a ESLP aneb Stand Up For Your Rights.”
Vyznam uc¢innych opatieni ptijimanych na lokalnf drovni k zajistén{ ochrany
soukromého zivota a domova pfed zasahy skodlivého hluku zduraziuje

25 Pisen Boba Marleyho a Petera Toshe ,,Ger Up Stand Up*, kiterd obsabuje apel k boji za priva
chudych obyvatel Haiti, se poprvé objevila na albu hudebni skupiny The Wailers Burnin®
z roku 1973. Zaroven se jedna o posledni pisen, se kterou Bob Marley vystoupil Zive.
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i recentni judikatura Evropského soudu pro lidska prava (viz rozsudek
ze dne 16. 11. 2004 ve véci Moreno Gomez, proti Spanélskn nebo rozsudek
ze dne 9. 11. 2010 ve véci Deés proti Madarskn).

Pokud pofadatelé hudebnich festivalti neuspéji u ceskych soudu, je mozné,
ze se obrati pravé na ESLP. Proto je vhodné na zaveér pifspeévku strucné
shrnout, jak tento soud pohlizi na vnitrostatni regulaci hlukovych limita.**

K zasahu do prava na ochranu soukromého a rodinného zivota muze podle
ESLP dojit jediné zptisobem, které musi dosahovat vysokého stupné zavaz-
nosti, pokud ma spadat pod ochranu dle ¢l. 8 Umluvy. Posouzeni tohoto
minima je relativn{ a zavisi na vsech okolnostech piipadu, jako je intenzita
a trvani obtézovani i jeho nasledky na fyzické nebo dusevni zdravi®. Pii
obtézovani hlukem tak ESLP prvné urcuje, zda posuzovany zasah spliuje
urcitou miru zavaznosti.” Neni pfitom rozhodujici, zda je tento zasah
disledkem ¢innosti povolené nebo nepovolené.”

Miru zavaznosti zasahu ESLP posuzuje s ohledem na vnitrostatni i mezi-
narodni standardy ochrany v dané oblasti a doporuceni WHO.” Pokud
se tedy jedna o zasah do prav v dusledku nepovolené ¢innosti, pak dosta-
tecné zavazny bude zpravidla takovy zasah, ktery piekracuje miru ochrany,
kterou by zasazenému poskytovalo vefejnopravni povoleni dané ¢innosti.
V opa¢ném pifpadé¢ neni piili§ pravdépodobné, ze bude stézovateli ochrana
poskytnuta.”” ESLP totiz vnitrostatni limity ochrany pfed hlukem nepo-
suzuje. Pokud se zavadna cinnost drzi v jejich mezich, pak dotcené osobé
naleZi jen pravo na to, aby byla zohlednéna v povolovacim procesu a mohla
se branit proti jeho vysledku v souladu s ¢l. 13 Umluvy. To by ovsem nemélo
platit v pifpadé, kdy jsou vnitrostatni limity podkladem pro trestani. Zde

24 Blize k judikatufe ESLP v oblasti obté¢zovani hlukem viz piispévek doc. Jancatove.

25 Srowv. napf. rozsudek ESLP ze dne 9. 12. 1994, Lépez Ostra proti Spanélsku, stiz-
nost ¢ 16798/90, rozsudek velkého seniatu ESLP ze dne 7. 8. 2003, Hatton a ostatn{
proti Spojenému kralovstvi, stiznost ¢. 16798/90, rozsudek ESLP ze dne 9. 6. 2005,
Fadéjevova proti Rusku, stiznost ¢. 55723/00.

26 Viz napt. rozsudek ESLP ve vécech Olui¢ proti Chorvatsku, § 49; Moreno Goméz proti
Spanélsku, § 58 — 60.

27 Viz rozsudek ESLP ze dne 18. 3. 2008 ve véci Futlepa proti Polsku; stiznost ¢. 62101/00)

28 Viz zejm. rozsudek ESLP ve véci Udovici¢ proti Chorvatsku ze dne 24. 4. 2014; stiznost
¢. 27310/09, § 111- § 114.

29 Viz zejm. rozsudek ESLP ze dne 1. 10. 2008 ve véci Borysiewicz proti Polsku; stiznost
¢. 71146/01.
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uz by mélo k pfezkumu vnitrostatni dpravy alespont okrajové dojit.”” Lze
v$ak ocekavat, ze ESLP by byl v souladu se zasadou subsidiarni ochrany
spiSe zdrzenlivy a neposoudil by ¢eskou vnitrostatni upravu hlukovych
limitd jako rozpornou s Umluvou.

10 Zavérem aneb Sing Another Song, Boys”'

Neni mozné spolehlivé pfedvidat, jak soudy rozhodnou pfipady pokut
ukladanych potadatelim hudebnich festivalta za prekracovani hlukovych
limitd. Tento piispévek se priklani k zavéru, ze podzakonna uprava hluko-
vych limit pfekracuje zakonné zmocnéni, protoze dostatecné nezohlednuje
specifika ¢innost! vymezenych v § 32 zdkona o ochrané vetfejného zdravi.
Zatimco nafizeni vlady ¢. 272/2011 Sb. zavadi zvlastni rezim pro hluk vzni-
kajici pfi pozemni dopravé, pii leteckém provozu ¢i v pribéhu stavebnich
praci, hlukové limity vefejné produkce hudby neupravuje vyrazné odlisné
od hlukovych limitd jakéhokoliv bézného provozu ¢i produkee, respektive
je upravuje dokonce pifsnéji. Namisto regulace tak sméfuje k jejich omezeni.
Vedle toho se dprava hlukovych limitt nejevi jako pfilis vhodna pro kom-
plexni regulaci hudebni produkce, nebot’ neumoznuje dostatecné zohled-
nit mistni poméry a celkové hlukové zatizeni obyvatel v prab¢hu roku.
Pochopitelné je nutné hledat spravedlivy kompromis mezi tvrdym omeze-
nim hluku vznikajictho béhem hudebni produkce a naopak piili§ volnou
regulaci, kterd by pfinesla vyrazné negativni dusledky v podob¢ ohrozeni
zdravi obyvatel — v tomto sméru by mélo rozhodujici slovo patfit obcim,
na jejichz tzemi se ma hudebni produkce uskutecnit.

Contact — e-mail

vojtech.vomacka(@law.muni.cy

30V ramci druhého kroku tzv. tifstupnového Engel testu, uplatnéného v rozhodnuti Engel
a ostatni ze dne 8. 6. 1976, stiznost ¢. 5100/71, 5101/71, 5102/71, 5354/72, 5370/72,
posuzuje ESLP povahu obvinéni, tj. zjisténi intenzity protipravnosti jednani pii zvaze-
nf dcelu trestnich sankci. Ty posuzuje ESLP skrze ucel, jimz je potrestin{ a odstraseni
od dalstho obdobného jednani.

31 Sing Another Song, Boys“je nazev pisn¢ Leonarda Cohena z alba Songs of Love and Hate
(1971). Jako jedind pisent na albu je zdznamem zivého vystoupeni, které se uskute¢nilo
na Isle of Wight Festival dne 31. 8. 1970.
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Abstract

The successtul of criminal procedure based on the evidence. Scent iden-
tification line-up in Hungary has been used for the seventies. This person
identification method is a special tool of investigation and presented before
the Court alike. The evaluating depends on the national method of scent
identification line-up and the national admissibility alike. This paper analysis
the Hungarian legal practice, case-law and mentioned some justizmord alike.
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1 Introduction

The scent identification line-up was used by numerous countries. In Hungary,
the method has been performed since the seventies. Serious researches
and investigations were conducted in favour of the best practice and the
better expediency of the olfactory system of the dog, The first International
Kynologie Congress was in Prague in 1972, in order to exchange informa-
tion and experience among the parties. In 1976 and in 1988, the Congresses
were held in Budapest, Hungary. Unfortunately, the initial enthusiasm was
given up. In Hungary, by the late nineties there were no financial supports
to carry out researches. However, nowadays it could be said in general, that
the scent identification line-up, the method, including the dog behaviour and
olfactory system alike comes into prominence again. More and more resear-
chers deal with this area of criminalities. They examine the possible exact
compounds of human body odour,' the ability of discriminating of scen-

1 Paola A. Prada, Allison M. Curran, Kenneth G. Furton: Human Scent Evidence. Boca
Raton, London, New York,: CRC Press, 2014.
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ting dog” and etc. Besides which, the law also wants to regulate the situation
accordingly. The natural science researches always must get direction for it.
The result of scent identification line-up is indirect evidence, which help the
investigation, and of course, it is available before the Court. The admissibi-
lity of the result depends on the other circumstance, evidence and the chain
of custody. The scent identification line-up is a complex procedure. The cri-
minal impeachment does not only depend on the scenting dog and its ability
of identification but also the criminal technicians, the appropriate theoretical
reconstruction during the dynamic part of crime scene investigation and the
collecting, preserving crime scene sample alike.” The scent identification sys-
tem is very vulnerable because of the infringements of the professional and
legal regulations. There are number of doubters, who would like to prove,
that this type of criminal investigation tool is only a “crutch” which is dis-
putable anytime and it is unnecessary to using before the Court. Of course,
we do not know exactly what the dogs are doing during the identification,
the percentage of validation, but we know that, they work well in a num-
ber of cases, and they used by the law enforcement since almost two hun-
dred years ago.* However, one thing is sure in Hungary: there is no judge,
who sentenced somebody based on the positive result of scent identifica-
tion line-up. In this paper, I would like to show legal practice and forensic
availability of scent identification line-up, and present some cases, highlight
main problems, which do not correlated per se with the fault of dogs or the
identification line-up, but also are in connection with human error which
influence the admissibility of scenting dogs.

2 Ludvik Pinc, Ludek Bartos, Alice Reslovd, Radim Kotrba: Dogs Discriminate Identical
Twins. PLoS ONE 6 (6): €20704. doi:10.1371/journal.pone.0020704, 2011. http://
www.plosone.org/article/info%3Adoi%2F10.1371%2Fjournal. pone.0020704.

3 Angyal Miklés, Kricskovics Antal.: Helyszini halottvizsgalat. Elméleti alapok és gyakor-
lati utmutaté. /Crime Scene Death Investigation. Theoretical basis and practice guide./
Pécs: Korszerl Csaladorvos Képzésért Alapitvany. 2014, p. 8-14.

4 The first use dogs by police maybe was in 1888, for the case of Jack the ripper. http://
content.met.police.uk/Article/History/1400009457612/1400009457612.

61



DNY PRAVA / DAYS OF LAW 2014

2 Legal framework and admissibility of scent identification
line-up

In Hungary, the procedure is strictly regulated at a national level. Regulations

cover the collecting, preserving and storing method of scent trace (crime

scene scent) and scent samples. In Hungary the 22/2008 Directive

of National Police Headquarter regulates the method. The 17/2009

Directive of National Police Headquarter regulates the application of police

horses and police dogs. The Act XIX of 1998 on Criminal Proceedings

in the Chapter VII, where the evidence was regulated. Highlighting two

main sections, which are correlated with the scent traces and the scent iden-

tification line-up.

Section 76 (1) Means of evidence shall be the testimony of the witness, the excpert opinion,

physical evidence, documents and the pleading of the defendant.

Evalnation of evidence

Section 78 (1) In the course of criminal proceedings, all means of evidence specified by law

and all evidentiary procedures may be used without restriction. However, the use of cer-

tain means of evidence may also be statutory.

(2) Neither the means of evidence nor proofs have a legally prescribed probative force.

(3) The court and the prosecutor shall freely weigh each piece of evidence separately and

collectively and establish the conclusion of evidence based on their belief thus formed.

(4) Facts derived means of evidence obtained by the court, the prosecutor or the investiga-

ting anthority by way of committing a criminal action, by other illicit methods or by the

substantial restriction of the procedural rights of the participants may not be admitted

as evidence.

In the Criminal Proceedings Act do not regulated directly the scent and the

scent identification line-up, but per analogue the scent trace is physical evi-

dence and the scent identification line-up is an evidentiary procedure, which

similar de iure with the presentation for identification. It is correlating with

the 23/2003 regulations of the investigated acts and the detailed regulations

of the authorities under the ministry for home affairs.

Section 54 to 56, where the scent identification line-up is nominated as ano-
ther evidentiary procedure. The 22/2008 directive declared that the scent
identification line-up must be performed under the regulations of present
identification (police parade).
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In the Hungarian case-law, the scent identification line-up is not enough
to adjudge the final outcome of the criminal procedure for the sake of the
feature of indirect evidence. According to Tremmel,’ it is an “assistant evi-
dence”, which only helps the investigation versions (confirm or exclude
the version).® That means, that the expertise (not expert) opinion (in most
of cases, it is the dog-handler or kynologist), could not been categorical, but
also probability.

3  Hungarian cases

The next cases demonstrate the error possibilities by law enforcement and
the legal practice, admissibility of the results of the scent identification line-
-up in Hungary.

3.1 The case of Whisky Robber

Attila Ambrus used to play ice-hockey, but after he very much famed for
his modus operandi — he always drank whisky in a bar before the commit-
ment — when he burglarized banks, cooperative banks, post-offices and tra-
vel agencies approximately for 30 times. On several occasions, he used a taxi
and the taxi driver could not guess what he was doing the minutes before.
His last robbery was finished by giving up. His partner in crime was arrested
and he betrayed him. Once he was getting away from the pre-trial detention.

He was born in Transylvania in 1967. In 1988, he escaped the country and
started a new life in Hungary. Between 1993 and 1999, he was an ice-hockey
goalkeeper. He robbed approximately 142 million forint (451352 euros).
At an early stage, he committed the crimes by himself, after he brought his
cousin into the robberies. For reasons of health, his cousin got out the bur-
glaries. Ambrus found another person in crime, his ice-hockey teammate,
Gabor Orban. They despoiled 13 banks together. Before his capture he was
a very popular person in Hungary and worldwide alike. He had numerous
fans. An American company wanted to buy the movie rights for his life story

5 Tremmel Fléridn: Bizonyitékok a biintetSeljarasban. /Evidence int he criminal procee-
dings./ Budapest, Pécs: Dialog Campus Kiado, 2006. p. 181.

6 See more specifically from the author: A kriminalisztikai szagazonositas jelene és jovéje.
/'The present and the future of scent identification line-up./ In: Belugyi Szemle, 2013/2,
p. 88-102.
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and a German firm would like to promote its new energy drink with him.
He was the Hungarian Robin Hood among the people. Websites were set
up and fans wanted to wear his name on their T-shirts.”

In 2002, the Court sentenced him for 17 years, therefore his good behaviour
in 2012; he was released on probation time.® In the prison he graduated from
high school, he made ornamental ceramic articles, was learning in English
and prepared to be a war correspondent. In 2009, he graduated in commu-
nication. Julian Rubinstein wrote a novel about him (Ballad of the Whisky
Robber). The book had a number of nominations for awards, for exam-
ple the Edgar Ellen Poe Award Best Fact Crime, and gained the ,,Original
Voices” Non-fiction Book of the Year.” The Investigation Discovery
TV-channel broadcasted his ,,work” in Escaping series in 2010. After his
release, he continued to making ceramic, he prepares especially vases, jars
and mugs. He has his own website, where his ceramic articles are shown.

Therefore, the Ambus story would not be complete if we did not know
other circumstances. Not only the law enforcement, but a pair of twins also
wanted to catch the bank robbers. The Sziics twins were accused with four
bank robberies that were committed by Ambrus, as it turned out. They were
in pre-trial detention for eight months. However, they were not innocent
in other burglarizes.

One of the twins said:” We were under arrest and after the identity parade
we were the suspects. No one asked me if I have got an alibi.” In bank
robberies, the perpetrators worn wigs and during the identity parade the
twins did not wear wigs. Beside the identity parade, the result of the scent-
-identification line-up was the other ,hard” evidence.

When Ambrus Attila was arrested, he confessed all of the banks and tourist
agency robberies and of course these ones, which the Szlcs twins were
accused with.!?

7 Hungary’s Robin Hood: mote hoodlum than hero? http://www.csmonitor.
com/1999/0810/p1s3.html.

8 Sulyosbittak a Whiskeys buntetését. /Increase of punishment/. http://www.origo.hu/
itthon/20020926awhiszkys.html.

9 Ballad of the Whiskey Robber. http://whiskeyrobber.com/reviews/.

10 Nyolc hénap idegen blGnokért: Idérablok.  /Eight months for  so-
mebody’s sin: Time-consumerts./ http://magyarnarancs.hu/belpol/
nyolc_honap_idegen_bunokert_idorablok-62031.
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3.2 The case of Dénes Pusoma

On March 16 in 1994, an old woman (86 years) was killed in her own home.
Pusoma Dénes was first suspected of the murder. The Heves County Court
convicted him for 6 years. The accusatory and the defendant lawyer did not
appeal against the verdict. There were some circumstances, which correlated
his guilt. An eyewitness claimed that Pusoma entered the house in the after-
noon of the questioned day. Additionally the sample scent collected from
Pusoma was identified by the scent identification dogs during the criminal
procedure. Pusoma was in the house, but not at the time of the commit-
ment. At the station house, Pusoma wrote a letter in which he declared him-
self guilty, and gave it for his fellow prisoner.

In 1996, a prisoner said his fellow prisoner has committed that murder
and an innocent person was sent to prison for his fellow prisoner’s crime.
The case was open for revision. The Court declared that the eyewitness was
mentally ill. Therefore, it revealed that the fellow prisoner wanted to deal
with police so the contents of the letter were doubtful. Pusoma, who would
be later acquitted by the Court, claimed for damages On January in 1997,
but it had to be rejected. If an accused who did not appeal against the con-
demnation, he was not entitled to any compensation even if he was inno-
cence, declared the Court. On 5 August in 1997, Pusoma hung himself.

Heirs to Pusoma continued the compensation procedure, which finished
in 2002 with rejection for the above-mentioned reason. In 2007, it was the
first showing No mercy was based on the story of Pusoma Dénes."!

3.3 The case of Janos Magda

25th October in 1983, an unknown perpetrator killed a 7 years old girl.
He lured her to a cemetery not far from her flat. The perpetrator gagged her
mouth with a handkerchief, trucked the back of her head by stone and after
he put her under a tombstone where the girl choked to death. Janos Magda
was the first suspect and after the day of commitment, he was accused.
The Court returned a verdict for the 3rd day of trials in 1984 5™ of June.

11 Http:/ /wwwjogiforum.hu/intetju/28.
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The Court put him to death for brutality and felon motivation."”” The Court
of First Instance accepted the results of scent identification line-ups by 4-4
dogs based on the free evaluating evidence system. The Supreme Court
of Appeal overturned judgement of first instance and remanded for a new
trial for the lower Court. During the renewal of proceeding the Court did
not accepted the scent identification line-ups results as incriminating evi-
dence based on the deficiencies of investigation. Therefore, the Court clai-
med that the scent identification line-up is only a tool of investigation."”

During the criminal procedure, it was not an important circumstance that
there was no indirect evidence against the defendant. Janos Magda theory
of defence was simply: deny the commitment all the time. During the investi-
gation, the disappearance of the girl was established by exactly. Therefore,
it needed to search witnesses. One witness made an incriminating testimony
against Janos Magda the next day. She said that she saw him in the cemetery
at 25" of October and he menaced her. She saw him again at 26" of October
in a bar and her familiar named Magda. During the police line-up, she reco-
gnized him. The problem was that she reported to the police he stole flo-
wers from the cemetery and it was not connection with the murder. Her
trustworthiness was worse about her alcohol abuse and she made differing
statement about the time of meeting Magda before the Court. The next wit-
ness saw also Magda in the cemetery and she also reported it to the police.
Her son was a schoolmate of the killed girl. Consultants said at a later date
that she did not see the man because in this season between 5:00 and 5:30
pm it was be dark soon and the features of anybody were hidden. Her
trustworthiness was also weak. One more important thing happened before
the police line-up: she saw Magda was cuffed. Other witnesses described
differently the man’s clothing that they saw at the questionable day.

12 A Magda-tigy — Egy hires blntigy a magyar jogtorténetbdl. /The Magda case- A fa-
mous crime int he hungarian criminal proceedings history./ http:/ /www.jogiforum.hu/
hirek/32328.

13 Katona Géza: A szagazonositis buntetSeljarasjogi kérdesei. /The criminal proceedin-
g’s questions of the scent identification line-up./ Az ORFK Kutyavezets-képz6 Iskola,
Dunakeszi, 1997. pp. 23.
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Janos Magda’s alibi was that he spent his time at home and before he met his
companion at the bus. His companion could not say the exact day when she
met with him at the bus."

Physical evidence and expert testimony was not enough to proof guilti-
ness of Janos Magda. At the area of dead girl body there was no evidence
which was evaluated during the investigation. No evidence, which permit
of unique identification. On the surface of Magda’s clothes and shoes soil
residuum and textile were found, which were equalled the type of textile
of the victim and the type of the ground of the cemetery. Nevertheless,
these materials were not found only in the cemetery and there were some
people who had the same type of textile, which composed their clothes.

The connection between Janos Magda and the 7 years old gitl, and Janos
Magda and the gravestone was essential point of the proving. The scent
identification line-up was also act a part in this task. Therefore, the final jud-
gement did not attach importance to it. The other possible connection was
a handkerchief in Magda’s pocket of his trouser. The serology examination
showed that the handkerchief contained human saliva and sugar. The saliva
did not originate from Magda, therefore it comported with the gitl’s traits.
Magda made different confessions about the handkerchief, but the other
problem was during the proving that the rules of the search and the man-
agement of evidence were not sufficient and the rules of legal procedures
were hurt. The results of polygraph examination were also not accepted
by the Court in the renewal procedure based on the lack of the explanation

of natural sciences.'®

The Court dispensed him because his guiltiness could not be proved.

14 She hurt on her neck with mysterious way in 1985. Two years later, Magda hit her and
she suffered permanent infirmity. In 1991, she died. The medical expert diagnosed the
cause of death in choke. The circumstances of the case were similar as the girl. There
wete no direct evidence but the chain of custody with citcumstantial evidence was enou-
¢h to sentence him for 15 years by the entry-level Court. Therefore, the final judgement
was not pronounced because Magda dead in the prison. http://wwwjogiforum.hu/
hirek/32328.

15 Katona Géza: Még egyszer Magda Janos buntigyérél. /Once More about Janos
Magda’s crime./ In: Belugyi Szemle, 1986/8, p. 96-104.
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3.4 Scent identification line-up and an abuse of administrative
authority case

In 1996, the Court sentenced an ex-police man for 6 months and suspen-
sion of sentence on probation for 2 years. Short conclusion of fact: the
victim drove through the red lights. The patrols saw this case and stopped
him. One of the three patrols said to the injured party that the instant fine
will be cheaper than the misdemeanour proceeding. The injured party paid
5.000 forint (approximately 17-18 euro) for the accused, but he did not get
an issue receipt and did not ask for it. Not long after, the misdemeanour
proceeding was started against the aggrieved party. Some witness testimo-
nies were available (from the other patrols), but they were ambiguous and
the injured party’s testimony was available. Besides these things, there was
a result of scent identification line-up. Two dogs identified five times the
scent of accused. For the identification method, the questionable banknote
was performed. A witness said, that the accused asked her to get the samples
before the identification. The witness said to him that the procedure was
done. According to the opinion of the Court, the result of the scent iden-
tification line-up is not peremptory evidence, but only is assistant evidence,
which confirms or degrades the other evidence. In this case, it has been
proved that the accused was guilty (testimonies) without the result of scent

identification line-up, according to the Court.'®

4  Connection with miscarriage of justice

4.1 Miscarriage of justice

The typical miscarriage of justice situation is when an innocent person
is being sentenced or punished by the Court. The Innocence Project'” enlis-
ted causes which are the possible results of the miscarriage of justice.'® For
example, in the case of Alejandro Dominguez it was proved that the jurors
blind faith in the result of serology. Before the rising of DNA testing, sero-
logy was the only means to help the identification of the source of blood
16 Number XI. 162/1996/7. verdict.
17 The aim of Innocence Project is to develop the criminal justice system in the future.
The organisation revises the wrongful conviction in the United States. http://www.in-

nocenceproject.org/.
18 Http://www.innocenceproject.org/understand/Unreliable-Limited-Science.php.
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at the crime scene. With one false eyewitness testimony, he was convicted
for 9 years. The experts at the Court did not tell the jury that the questio-
nable semen, which was found at the victim’s body, could have the source
from another man in America. The possibility was 75%. After the result
of DNA testing, he was released. Using the Daubert criterions' is also part
of decision-making in the United States. The classification of justizmord
in the United States summarize in the next points. (1) Direct causes like the
public pressure, the prejudice against the accused, the fault of cross-exa-
mination and the bias of the law enforcement. (2) Indirect causes like false
police parade, eyewitness testimony and false admission of culpability, the
mistake of law enforcement by investigator, by the prosecutor, by the expert
etc. Besides the above-mentioned things another research showed that (3)
the negligence of officials, misidentification by a witness, forced confession,
framing, and (4) police errors, dishonest informers, incompetence defence
counsels lead to the wrongful conviction. In Hungary, Fenyvesi classified also
the causative factors of miscarriage of justice. Highlighted some of them:
(1) branch of the criminalistics as a science it will be criminal technique
(eg.fault of crime scene investigation), criminal tactics (eg. wrongful tactics
using) and criminal methodology. For example (2) the fault with material
residuum, trace evidence and documents connected with the group of cri-
minalistics pyramid.*’ According to the fault dangerous rate (3), the most
dangerous (misidentification by a witness), dangerous — in usually it won’t
be impeachment —, like wrongful scent identification line-up (in the case
of false negative), the fault of search and the last one is the less dangerous
category which includes the baseless examination with polygraph. From (4)
the point of view of the perpetrator (or the putative suspect) we classify
faults which in favour of the suspect (eg. false witness testimony) or faults
which incriminate the suspect. The fifth group (5) consists of the overt

19 Daubert v. Merrell Dow Pharmaceuticals, Inc. 509 U.S. 579. Before the federal Courts,
Supreme Court controlled the admission of expert testimony in 1993. Daubert cri-
terions define the validity of scientific testimony. There are 5 criteria of reliability. 1)
The technique had to be tested in practice not only under normal laboratory conditi-
ons. 2) The method has been tested, peer-reviewed and published. 3) The method has
a known error rate. 4) The method is standardised. 5) The method is generally accepted.

20 See more specifically about the Pyramid. Fenyvesi Csaba: A kriminalisztika piramismo-
dellje és alapelvei. /Model and Primary Principles of Criminalistic Pyramid./ Beltigyi
Szemle, 2012/10, p. 14-26.
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and secret faults, for example, the latter inheres the data from dishonest

informers. The last one (6) group classify by the “station” of the procedure

(during the investigation or during the court proceedings).”

4.2 Concerning for the cases

Using the classification of Fenyvesi, in the above-mentioned cases, the

following statements declare:

21

22

23

1. Forasmuch as Ambrus confessed the commitment of the bank
robbery what the Szlcs twins were accused, in this case we established
that the scent identification dogs were wrong. Add to the other
disturbing circumstances, as long ago the law enforcement wanted
to catch the whiskey robber and the public pressure also was high,
not to mention that the misidentification of the witness and the
possibility of that the dogs were wrong. (As opposed to the Polish
method for example, in Hungary the dog-handler knows which glass
jars contain the questionable sample. The clever Hans effect also
influences the results.)” In the event that the identification line-up
could have been record, it would be too difficult to evaluate and
adjudge this possibly version. Returning to the classification in this
case the faults sourced from the faults connection with the material
residuum (wrong identification line-up) means evidence against the
suspects etc.

2. In the second cases, the results of the scent identification line-up

are connected to the Pyramid model of ctriminalistics.” With positive

Fenyvesi Csaba: A justizmordhoz vezeté kriminalisztikai hibak. /Faults of criminalistics
which leads to justizmord./ In: Beligyi Szemle, 2014 /3. p. 30-59.

See more specifically from the author: The Hungarian method of scent-identification
line-up. Legal Journal of the National University of Ostroh Academy. p.1-8. http://
lj.oa.edu.ua/articles/2014/n2/14hoosil.pdf; A lengyel és a magyar szagazonosits Oss-
zchasonlitisa. /Comparison the Hungatian scent identification line-up with the Polish
method./ p. 203- 215. http://peme.hu/userfiles/A%20tudom%C3%A1ny%20szol-
2%C3%A11at%C3%A1ban%20-%2011.%20k%C3%B6tet.pdf.

In the latest monographie by Fenyvesi Csaba, also deals with the Criminalistic Pyramid.
The basic of the pyramid are the seven main questions (what, where, when etc.), int
he second station of the pyramid consists the mediators (trace, material residuum, do-
cuments and confession) whom helps to reach to the peak: the identification. See more
specifically: A kriminalisztika tendenciai. A blntigyi nyomozas miultja, jelene és jovéie.
/Tendencies in Criminalistic. The Past, Present and Future of Criminal Investigation./
Budapest, Pécs: Dialog Campus Kiadé. 2014.
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matching, when the scent identification dog signals the identity
between the sample scent with the crime scene scent, we did not
know the answer for one of the seven main questions. Namely, )en
was the suspect at the crime scene. So in this case, maybe Pusoma was
at the crime scene, at the home of the old woman, but not in the
murder’s time. The verdict of the Court based on false confession
besides the result of scent identification lin-up.

The third case is also interesting and connection with the (2) problem.
The dogs identified Magda’s scent. In the renewal proceedings, the
Court excluded it from the list of evidence. The chain of custody
collapsed, and the results of the scent identification line-up was not
too convincing besides the deficiencies of investigation. This was
a classical example of the false testimonies, wrong investigation
methodology.

In the case of abuse of administrative authority unfortunately from
the verdict is not clear that the banknote when was engaged. This
question raises an issue: how much time is enough to attach the
unique scent of perpetrator in the banknotes and the earlier human
scent why not disturbing the identification. If the banknote was
in the accused’s wallet for a long time, the other “personal” scents
(for example the scent from his palm and fingers connected with
the wallet, and the banknote alike) combined with the banknote,
and therefore the banknote is appropriate to the scent identification
line-up. Besides the result of the line-up, the witness testimony was
enough for alone to sentenced the accused. In this case the result was
an added information which went against the accused.

Conclusion

Considering the elimination of scent compounds, the crime scene scent -

with the odour of perpetrator - was not collecting in all of the cases. To sum

it up, the above-mentioned statements, and case-studies, the result of scent

identification line-up would not be direct evidence before the Court.

Of course if the suspect claimed that he never was at the crime scene, his

trustworthiness is disputable.

The scent identification dog compares the sample scent pattern (which was

collected from the potential suspect) with the scent from the crime scene.
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The legal regulation defines the rules of collecting, preserving and storage
method of scent. During the investigation, it is a means to exclude or con-
firm the versions.” In regarding to the special identity procedure, there
are some questions about the forensic and legal availability and admissibi-
lity. For example what is the object of identification?; Which compounds
are in the human scent?; What the dogs do during the procedurer; How
much error rate? etc. Before the Court the above questions also mentioned.
The answers depend on the national method of scent identification line-up
and the national admissibility alike.

Therefore the future of scentidentification line-up will define the exact com-
pounds of human scent, (the centre of the human identification) with analy-
tical method. There are some discernible as such as the evaporation of scent
molecules and the dangers of contamination. The regulation of the scent
identification method and preliminary steps (collecting, preserving etc.) for
the above phenomenon mentioned are very important indeed. The appro-
priate scent identification dog tends to the success of the procedure.
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Abstract in original language

Procesul penal constituie un proces de cunoastere in care organul judiciar
penal trebuie sa ajunga la aflarea adevarului printr-o activitate de probatiune.
Noua legislatie procesual penala romand (Codul de procedura penala intrat
in vigoare la 1 februarie 2014) reglementeaza cu caracter de noutate prin-
cipiul loialitatii administrarii probelor care interzice intrebuintarea de viole-
nte, amenintari sau alte mijloace de constrangere, precum si promisiuni sau
indemnuri in scopul obtinerii de probe. Acest nou principiu aduce garantii
privind respectarea drepturilor si libertatilor persoanei in procesul penal care
nu trebuie afectate in niciun fel cu ocazia administririi probelor, chiar daca
acestea sunt necesare in vederea aflarii adevirului in cauza penala.

Keywords in original language

administrarea probelor; principiul loialititii; proba; procedura penala.

Abstract

The criminal trial is a process of cognition in which the criminal judicial
body must reach the truth by way of probation. The new Romanian criminal
procedure legislation (The Criminal Procedure Code, which entered into
force on February 1, 2014) regulates with a novelty character, the loyalty
in the matter of evidence administration principle that prohibits the use
of violence, threats or other forms of constraint as well as inducements
and exhortations to obtain evidence. This new principle brings guarantees
to the rights and freedoms of individuals in criminal cases, that should not
be affected in any way during the administration of evidence, even if they
are necessary to establish the truth in a criminal case.
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1 The notion, importance and assessment of evidence in the
criminal trial

A criminal trial is a knowledge process in which the criminal judicial body
must find out the truth while producing evidence for the purpose of esta-
blishing the existence of facts, therefore the judicial bodies make use of evi-
dence obtained by means of proof.

Etymologically, the Romanian word “probd” (meaning ‘evidence’, ‘proof”)
comes from the Latin “probatio” which in turn originates in the word “pro-
bus” which meant good, honest.

In the legal literature, the notion of judicial evidence has been defined from
several perspectives, in the sense that some authors defining evidence refe-
rred only to the notions of truth and certainty, some others made reference
to the means of proof, while others only to the fact providing evidence.

Such a lack of unity of views is mainly found in civil matters, caused by the
lack of a legal definition of evidence, unlike criminal matters where the
notion of evidence is defined even in a text of the Code of Criminal
Procedure, i.e. under art. 97.

The prevailing view expressed in our specialized literature by researchers
in civil law is that the term of evidence is likely to be assigned several mea-
nings, namely:
* evidence can have the meaning of means providing evidence, i.e.
the means of persuasion which can actually determine the existence
or non-existence of a fact generating rights and obligations;

* evidence denotes the operation of presenting before judicial bodies
the means and methods of proof, i.e. the means of persuasion ten-
ding to establish a legal fact;

¢ evidence can also have the meaning of the effect of collecting evi-
dence, i.e. the result obtained by presenting the legal means of per-
suasion, thus establishing whether the proof is relevant, or the proof
is or is not complete.
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Summarizing the three meanings of the notion of evidence, it can be conclu-
ded that evidence has the meanings of burden of proof, means and result.

The definition of evidence is governed by art. 97 of the Code of Criminal
Procedure in accordance with which evidence refers to any factual element
which may be used to establish the existence or non-existence of an offence,
to identify the person who committed it and to know the circumstances
necessary for deciding upon the case and finding out the truth in criminal
proceedings.

In terms of functionality, evidence is doublefold in a criminal trial, namely:

a) evidence is an instrument of knowledge through which the judicial
body establishes the truth;

b) evidence is simultaneously an instrument of proof.

The importance of evidence in criminal proceedings consists in the fact that
the criminal justice system mainly depends on evidence, because from the
time the criminal trial started until a final judgment is delivered, all the issues
of the case are settled by evidence.

The assessment of evidence is the essential element of the entire activity
of producing evidence, since the whole workload of the judicial bodies
is reflected in the final solution based on the appropriate evaluation
of evidence.

In modern criminal proceedings, the law does not generally offer a classi-
fication of evidence, it does not give it a certain degree of credibility and
probative force, modern law introducing the theory of the free assessment
of evidence.

In our legal system, prior assessment of evidence by the law is not admitted
under any circumstances, our Code of Criminal Procedure expressly enshti-
ning this view in art. 103 which provides that “evidence does not have any
value previously established by law”.

The principle of the free assessment of evidence is reflected in art. 103
of the Code of Criminal Procedure providing that “evidence is subject
to free assessment by judicial bodies following the evaluation of all the evi-
dence administered in the case”.
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Pursuant to art. 103 (2) of the Code of Criminal Procedure, when deciding
on the existence of the offence and the guilt of the defendant, the court
delivers a judgement on the merits of the case with reference to all assessed
evidence and the conviction is imposed provided that the court is convinced
that the charge has been proved beyond reasonable doubt.

The legislature has expressly mentioned in art. 103 (3) of the Code
of Criminal Procedure that the decision of the court cannot be based on the
statements of the investigator, collaborators or protected witnesses.
Therefore, judicial bodies should administer a set of proofs which must
corroborate each other; and should have the belief that the evidence reflects
the truth.

The object of proof is the body of facts and factual circumstances which
must be proved in a criminal case in order to reach a solution.

The object of proof, in accordance with art. 98 of the Code of Criminal
Procedure, is:

a) the existence of the offence and its commission by the defendant;

b) the facts relating to civil liability when there is a civil party;

) the facts and factual circumstances upon which the law enforcement
depends;

d) any circumstance necessary for finding a just solution to the case.

The object of proof from the criminal perspective of the case.
From the moment an accusation has been made against a person, the facts
and factual circumstances confirming it must be proved, namely:

* the existence of all the elements of the offence;

* the evidence should include reference to the author of the act and all
the persons who participated in the commission of the offence and
the role they had in the criminal activity;

* the form of guilt must be proved, just as premeditation and purpose;

¢ the evidence should also refer to place, time, means of committing
the offence;

* the circumstances enabling a fair individualization of criminal sanc-
tions, namely the state of relapse, aggravating circumstances or miti-
gating circumstances.
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Groundless charges may be brought against a person, and in this case one
must prove the facts leading to the existence of one of the cases provided
under art. 16 of the Code of Criminal Procedure

2 The object of proof from the civil perspective of the case

In support of civil claims, it is necessary to establish the circumstances
showing that the damage was caused by the offence for which the defendant
is on trial, the nature and scope of the damage, its value, the appropriate way
to repair the damage; if the remedy is in kind, one must prove that the objects
found with the defendant belong to the civil party, in order to give them back,
or one must establish the situation prior to the commission of the offence
in order to restore this situation; legal fees must also be proved.

3 Facts and circumstances which cannot make the object
of proof

Criminal matters enshrine the rule of the admissibility of proof regarding
circumstances necessary for clarifying the case.

There are also inadmissible facts if they contradict the laws or are contrary
to our view of the world and society.

Thus, when the law provides an absolute presumption, it is forbidden
to prove the contrary, such as, for example, the existence of the mental
capacity of a 12-year minor that the law presumes as non-existent, without
any possibility of proving otherwise.

There is no need to prove facts and circumstances which in our view are not
possible, for instance, it is not admissible to prove that a person’s death was
caused by ghosts.

4  Facts and circumstances that need not be proved

In criminal proceedings there are circumstances that need not be proved,
since the law or our knowledge of the world or society considers certain
facts as existent or non-existent, as follows:

1. In the case of relative legal presumptions, the one raising the relative
presumption does not have the obligation to prove the alleged fact,
but the opposing party is entitled to prove the contrary
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2. Obvious and notorious facts need not be proved, as there is a proof
dispensation.

Obvious facts are the knowledge of the world and are acquired from
life experience; thus, there is no need to prove such circumstances as:
there is light at day time, objects fall from the top down etc.
Notorious facts are known by a wide range of people and, being
known to the public, they need not be proved. The notoriety of cer-
tain facts may be general or local, and therefore the degree of notori-
ety and thus the proof dispensation is assessed from case to case, and
in particular by the judicial body.

3. The facts which are non-contested by those participating in a criminal
case need not, as a rule, be proved, but in the case of non-contested
facts which are crucial for solving the case, the judicial bodies are
required to prove them.

5 The burden of proof

In judicial language, the Romanian term “probatiune” (‘probation” with the
meaning of ‘production of evidence’) designates the operation of producing
evidence in court and its result, the judicial production of evidence actually
representing the activity of establishing legal acts or facts giving rise to rights
and obligations of the parties to a legal relationship, as provided by law.

The duty to prove the fact related to the legal relationship, i.c. the operation
to restore at present what happened in the past, is the burden of proof.

The specialized literature has defined the burden of proof as the procedural
obligation incumbent on the participants in the judicial activity to prove the
circumstances which make the object of proof.

Knowing the person the burden of proof lies with, is one of the fundamen-
tal issues of law, and it is equally important in practice.

The burden of proof means the obligation to administer evidence in crimi-
nal proceedings.

Pursuant to art. 99 of the Code of Criminal Procedure, in criminal procee-
dings the burden of proof lies mainly with the prosecutor, and in civil pro-
ceedings — with the civil party and the prosecutor exercising the civil action
if the injured person lacks legal capacity or has limited legal capacity.
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The parties and the main subjects in the proceedings have no burden
of proof.

The suspect or defendant is presumed innocent, he has no duty to prove his
innocence and has the right not to contribute to his own indictment.

The injured person, the suspect and the parties are entitled to propose the
administration of evidence to the judicial bodies.

6 The administration of evidence

As for the way of administering evidence, one should distinguish between
the stage of the prosecution and that of the trial.

In the prosecution stage, the prosecuting bodies are required to clarify the
case by means of proof, and therefore they produce and administer evi-
dence both in favour and against the suspect or the defendant, either ex offi-
cio or on request.
During the trial, the court has knowledge of the evidence administe-
red during the first stage, therefore they only verify its accuracy, occasion
on which all necessary clarifications and completions are made.
The new evidence is administered by the court at the request of the prose-
cutor, the injured party or parties. Secondly, the court administers evidence
ex officio whenever necessary to make an opinion, when this necessity arises
out of the development of proceedings.
The application regarding the administration of evidence formulated
during the prosecution or trial is accepted or rejected by the judicial bodies.
The judicial bodies may reject an application concerning the administration
of evidence in the following situations:

e the evidence is not relevant in relation to the object of proof

in question;
* itis estimated that in order to prove facts which constitute the object
of proof, there is sufficient evidence;

* the evidence is not necessary, since the fact is nototious;

* the evidence is impossible to obtain;

* the application has been made by a person who is not entitled to make it;

e the administration of evidence is contrary to the law
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Particularly important in the matter of producing evidence in criminal pro-
ceedings is the principle of loyalty of evidence administration, which is new
in the Romanian legislation, being introduced by the provisions of the new
Code of Criminal Procedure entered into force on 1 February 2014. Thus,
in accordance with art. 101 of the Code of Criminal Procedure, it is prohi-
bited to use violence, threats or other forms of constraint, as well as indu-
cements or exhortations in order to obtain evidence. Therefore, to be used
in criminal proceedings, the evidence must be obtained without using any
means which may influence its quality and the way in which it actually proves
a particular circumstance. It is obvious that it is prohibited to use coercion
in order to obtain evidence, as well as other means which do not involve
coercion, but persuasion in the sense of inducements or exhortations which
can affect the loyalty of evidence administration.

A reflection of the principle of loyalty as well, is the prohibition of hea-
ring techniques or methods that affect a person’s ability to consciously and
voluntarily recall and give an account of the facts constituting the object
of proof. The interdiction is maintained if the person consents to the use
of such methods or techniques of hearing, since they were provided not
to protect the freedom of the person to make statements, but the quality
of the evidence obtained by the person’s statement. Therefore, the per-
son’s ability to consciously and voluntarily recall and give an account of the
facts is essentially related to the quality of the evidence thus obtained.

Another guarantee of the loyalty of evidence administration is the interdic-
tion imposed on criminal judicial bodies or other persons acting for them,
to cause a person to commit or continue the commission of a criminal
offence in order to obtain evidence.

The observance of this principle is guaranteed by sanctions for breach of the
rules established by the provisions of art. 101 of the Code of Criminal
Procedure. Thus, in accordance with art. 102 the evidence obtained by tor-
ture, as well as the evidence derived from it may be used in a criminal trial.
The nullity of the act authorizing the administration of evidence or by which
it was administered, determines the exclusion of evidence. In the event
of derived evidence, the exclusion operates if it was directly obtained from
unlawfully obtained evidence and could not be obtained otherwise.
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7  Conclusions

The assessment of evidence is not possible without verification through
new evidence aiming to confirm it and leading to certainty, which means
producing and administering new evidence.

The complete and fair assessment of evidence must be based on a thorough
analysis of evidence and synthesis of the assessment, on the examination
of evidence in its entirety.

The examination of each item of evidence contributes to the removal of all
that is uncertain and not related to the case, and within the synthesis ope-
ration the evidence is examined in its entirety and on this occasion some
evidence is confirmed by all the other, leading to certainty with regard to the
truth that it expresses.
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Abstract in original language

Celem artykulu jest préba wskazania przykladéw orzeczen Trybunatu
Sprawiedliwo$ci Unii Europejskiej, w ktorych nastepuje przejecie interpretacii
przepiséw Dyrektywy 2008/95 do interpretacji przepiséw Rozporzadzenia
ar 207/2009. W konsekwencji réwniez polskie sady administracyjne oraz
Urzad Patentowy RP w toku interpretacji polskiej ustawy przejmuja dorobek
orzeczniczy dotyczacy Rozporzadzenia nr 207/2009. Ponadto w artykule
zostanie przedstawiona swoista nadinterpretacja decyzji wydawanych przez
OHIM w polskiej praktyce orzeczniczej.

Keywords in original language

znaki towarowe; moc wigzaca wyrokow Trybunatu Sprawiedliwosci UE;
wplyw decyzji OHIM na orzeczenia polskich sadéw oraz na decyzje Urzedu
Patentowego RP.

Abstract

The purpose of this paper is an endeavor to point out selected judgments
of the European Court of Justice, which incorporate the interpretation com-
prised in provisions of Directive 2008/95 to interpretation of provisions
of Regulation No 207/2009. Therefore, Polish administrative courts and
the Patent Office of the Republic of Poland, when interpreting the Polish
act, also take over the judicial practice related to Regulation No 207 /2009.
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Moreover, this paper will present a certain overinterpretation of decisions
issued by OHIM in the Polish judicial practice.

Keywords

Trade Marks; Binding Effect of Judgments of the Court of Justice; Influence
of Decisions of OHIM on Judgments of Polish Courts and on Decisions
of the Patent Office of the Republic of Poland

1 Introduction

One might find an interdependence, some kind of a triangle linking provisions
of Directive 2008/95/EC of the European Parliament and of the Council
of 22 October 2008 to approximate the laws of the Member States relating
to trade marks', Council Regulation (EC) No 207/2009 of 26 February 2009
on the Community trade mark?® and interpretation of provisions of the nati-
onal law carried out by Polish administrative courts. The Court of Justice
of the European Union’ encourages to interpret Directive 2008/95
as it is interpreted in particular provisions of Regulation No 207/2009.
Thus, it means incorporation of the interpretation applied to provisions
of the Directive into provisions of the Regulation. As a consequence, pro-
visions of the national law related to trade marks are interpreted in line
with judgments of the Court of Justice, both whose referring to Directive
2008/95/EC and Council Regulation No 207/2009. Furthermore, deci-
sions issued by the Office for Harmonization in the Internal Market
(Trade Marks and Designs)* are also affected by overinterpretation. Despite
the fact that this is the EU authority, national courts as well as the Patent
Office of the Republic of Poland recognize its decisions as judgments
of the Court of Justice, and at least as binding decision to be applied by nati-
onal offices dealing with protection of intellectual property.

1 Directive 2008/95/EC of the European Parliament and of the Council of 22 October
2008 to approximate the laws of the Member States relating to trade marks (Codified
version), OJ L. 299, 8. 11. 2008, p. 25-33; hercinafter as ‘Directive 2008/95.

2 Council Regulation (EC) No 207/2009 of 26 February 2009 on the Community
trade mark (codified version), O] L 78, 24. 3. 2009, p. 1-42; hereinafter as ‘Regulation
No 207/2009°.

3 The previous denomination of the Court of Justice was “European Court of Justice”.
The current denomination has been recorded by the Lisbon Treaty.

4 Hereinafter referred to as ,OHIM".
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2 Background of EU regulations on trade marks

In order to elaborate on a dependence between EU regulations and provisi-
ons of the national law related to trade marks, it is advised to analyze the his-
tory of trade marks legal regulations at the EU level. The origins of such
regulations are one of the reasons legitimizing bonds between provision
of Directive 2008/95, Regulation 207/2009 and national laws regulating indu-
strial property rights. The idea to unify regulations on trade marks appeared
in the end of the 1950-ies. Art. 2 of the Treaty establishing the European
Economic Community defined the key task of the Community “to promote
(...) a harmonious development of economic activities, a continuous and
balanced expansion, an increase in stability, an accelerated raising of the stan-
dard of living and closer relations between the States belonging to it®.
Provisions on trade marks were aimed at promoting free movement of goods
and free provisions of services. The concept of the industrial property right
and its territorial protection range, i.e. limited to particular states, restricted
free market activities intended on the common market. Uniform laws, that
would have covered the entire EEC area, did not actually exist. Indeed, there
were industrial property rights with effectiveness limited barely to the terri-
tory of the state they were applied within.” Official works on establishing
of the community trade mark commenced at the beginning of the 1960-ies.
Then the Commision set up a working party in 1974 comprising officials
of the Commission and experts drawn respectively from the academic and
industrial worlds and from private practice. The subject working party drew
up the Preliminary Draft Convention for a European Trade Mark.® This
project was published as late as in 1973. Then, in 1980, the Commission sub-
mitted the Proposal for a Council Regulation on Community trade marks
to the Council.” Simultaneously, the Commission put forward the Proposal
for a first Council Directive to approximate the laws of the Member

5 Tabor, W, Wojcieszko, E: Polskie prawo znakow towarowych a Wytyczne EWG (Problemy
Harmonizacji), [in:] J. Barta (ed.), Europejskie standardy w obrebie prawa wiasnosci
intelektualnej a prawo polskie, Zeszyty Naukowe Uniwersytetu Jagielloniskiego, Prace
z Wynalazczosci 1 Ochrony Wlasnosci Intelektualnej, z. 60, p. 10.

6 Preliminary Draft Convention for a European Trade Mark, European Commission,
Luxembourg 1973.

7 Bulletin of the European Communities, Supplement 5/80, Luxembourg 1981.
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States relating to trade marks.® The final text of the Directive was adopted
in 1988.” The Ditective’s objective was to harmonize regulations on national
legislation of those trademarks, that affected significantly free movement
of goods. The intention of the founders, it was supposed to be the first
directive regulating issues considered crucial in terms free movement
of goods. Subsequent directives were to approximate national regulations
related to procedural principles applied in proceedings applied in national
patent offices. Directive 2008/95, that is currently binding, was launched
since the previous Directive No 89/104 had been amended several times.
Nonetheless, the new Directive 2008/95 brought no considerable modifica-
tions as compared to the former one.

The works on the directive on approximate the laws relating to trade marks
were conducted in parallel with the works on the regulation on EEC trade
mark. The final text of the Regulation was being processed until 1993.
In the end of the day, Council Regulation (EC) No 40/94 of 20 December
1993 on the Community trade mark was adopted."” Regulation No 40/94
was tepealed by Regulation No 207/2009." Yet, it’s worth emphasizing
that some in-depth works on the project of changes in Directive 2008/95
and Regulation No 207/2009 atre currently being carried out."” It seemed
to be an intentional approach that the works on Directive No 89/104 and
Council Regulation (EC) No 40/94 had been performed simultaneously.
On one hand, they resulted in establishing of community regulations
on trade marks, considered the grounds for enterprises to be granted uni-
form trade marks, uniform protection and that will have uniform effects
across the EEC area. That is why trade marks could be registered in OHIM.

8 O] C351, 31.12. 1980, p. 1-5.

9 First Council Directive 89/104/EEC of 21 December 1988 to approximate the laws
of the Member States relating to trade marks, O] L 40, 11. 2. 1989, p. 1-7. Hereinafter
as ‘Directive 89/104°.

10 OJL 11, 14. 1. 1994, p. 1-36.

11 OJ L 78, 24. 3. 2009, p. 1-42. References to the repealed Regulaton (EC) No 40/94
shall be construed as references to this Regulation and shall be read in accordance with
the correlation table in Annex II.

12 See Proposal for a Regulation of the European Parliament and of the Council amending
Council Regulation (EC) No 207/2009 on the Community trade mark, COM(2013)
161 final and Proposal for a Directive of the European Parliament and of the Council
to approximate the laws of the Member States relating to trade marks, COM(2013)162
final.
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On the other hand, the preamble of Council Regulation (EC) No 40/94
highlighted that the Community law does not replace the national
law of particular Member States.” Therefore, at present, the European
Union features two parallel systems relating to registration of trade marks —
the EU one and the national one. At the EU level, registration of trade
marks has been subject to provisions of Regulation No 207/2009. Apart
from registration of trade marks in OHIM, they might be at the same time
registered in patent offices of particular EU Member States. Proceedings
to be followed in national patent offices come under national regulations
applied by individual Member States. In the case of Poland, the Act of 30
June 2000. - Industrial Property Law shall apply."

3 Judicial practice of the Court of Justice

Undoubtedly, the Court of Justice is a very creative and activist court.”

Moreover, sometimes it is even stressed that owing to its ability to shape
the Buropean law and the integration process, the Court has become
the object of several analyses that characterise it as a powerful rational actor,
able to shape the European law and the integration process by its judicial
activism®.'® A fine example of its judicial practice are rights relating to trade
marks. It is noticeable that the judgements of the Court of Justice include
incorporation of the interpretation of Directive 2008/95 into Regulation
No 207/2009."” Such an approach is of a different origin. In many cases

13 “Whereas the Community law relating to trade marks nevertheless does not replace
the laws of the Member States on trade marks; whereas it would not in fact appear
to be justified to require undertakings to apply for registration of their trade marks
as Community trade marks; whereas national trade marks continue to be necessary for
those undertakings which do not want protection of their trade marks at Community
level.”

14 Journal of Laws of 2013. item. 1410. Hereinafter as “Industrial Property Law”.

15 Ty¢ V., Charvat R. : European Court of Justice as law-maker: example of intellectu-
al property protection on EU internal market, Dny prava — 2009 — Days of Law:
the Conference Proceedings, 1. edition. Brno: Masaryk University, 2009, p. 556.

16 Grimmel A.: Judicial Interpretation or Judicial Activism? The Legacy of Rationalism
in the Studies of the Court of Justice, European Law Journal, Vol. 18, No. 4, July 2012,
p. 519.

17 Judgments of the European Court of Justice as well as national courts quoted hereinaf-
tet, shall refer both to the non-binding Directive 89/104 and non-binding Regulation
No 40/94. Currently binding Directive 2008/95 and Regulation No 207/2009 have not
amended significantly the content of the laws.
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an analogous interpretation of provisions of Directive 2008/95 and
Regulation No 207/2009 results from nearly identical wording of particular
regulations. For instance, the Court of Justice underlined that ,,it is apparent
from the case-law of the Court on Article 3 of Council Directive 89/104/
EEC of 21 December 1988 to approximate the laws of the Member States
relating to trade marks, the wording of which is identical to that in Article 7
of Regulation No 40/94, that the distinctive character of a mark must always

be assessed specifically by reference to the goods ot services designated.”'®

However, it seems that not only parallel wording of Directive 2008/95
and Regulation No 207/2009 is the reason of mutual linking of interpre-
tation of those two legal acts. In the judgment passed in the case C-482/09
Budéjovicky Budpar®, the Court of Justice highlighted that there was a well-
-grounded judicial practice, according to which ,,the need for a uniform
application of European Union law and the principle of equality require that
the terms of a provision of European Union law which makes no express
reference to the law of the Member States for the purpose of determining
its meaning and scope must normally be given an independent and uniform
interpretation throughout the European Union; that interpretation must
take into account the context of the provision and the objective of the rele-
vant legislation.“” Simultaneously, the Court of Justice emphasized that
,»although the third recital in the preamble to Directive 89/104 states that
‘it does not appear to be necessary at present to undertake full-scale appro-
ximation of the trade mark laws of the Member States the directive none
the less provides for harmonization in relation to substantive rules of cen-
tral importance in this sphere, that is to say, according to the same recital,
the rules concerning the provisions of national law which most directly affect
the functioning of the internal market, and that recital does not preclude

18 See paragraph 35 judgment of the Court of Justice (First Chamber) of 9 September
2010, Case C-265/09 OHIM v BORCO-Marken-Import Matthiesen and Case C-363/99
Koninklijke KPN Nederland [2004] ECR 1-1619, paragraphs 31 and 33.

19 Judgment of the Court of Justice (Fifth Chamber) of 22 September 2011, Case
C-482/09 Budéjovicky Budvar [2011] ECR 1-8701.

20 Paragraph 29 of Judgment in Case C-482/09 Budéjovicky Budvar. ' The European Court
of Justice indicated simultaneously the previous judicial practice in such cases as Case
327/82 Ekro [1984] ECR 107, paragraph 11; Case C-287/98 Linster 2000] ECR 1-6917,
paragtaph 43, and Case C-467/08 Padawan [2010] ECR 1-0000, paragraph 32.
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the harmonization relating to those rules from being complete.“*" Except
for that, the Court stressed that, the term ,,acquiescence of use of later
Community trade mark®, that was subject to interpretation in the said case,
had been used in Art. 54(1) of Regulation No 207/2009, meaning the same
as in Art. 9(1) of Directive 89/104. Because the Community trade mark
regime is an autonomous system with its own set of objectives and rules
peculiar to it, and it applies independently of any national system,” con-
sequently, ‘acquiescence’, within the meaning of Article 9(1) of Directive
89/104, constitutes a concept of European Union law, the meaning and
scope of which must be identical in all Member States. Accordingly, it is for
the Court to provide an autonomous and uniform interpretation of that
concept within the European Union legal order.

The term that is interpreted similarly in provisions of Directive 2008/95
and in Regulation No 207/2009, is also ,,bad faith*. In the case of C-320/12
Malaysia Dairy Industries”, the Court of Justice claimed that the term bad
faith, within the meaning of Art. 4(4)(g) of Directive 2008/95 is an autono-
mous concept of European Union law which must be given a uniform inter-
pretation in the European Union. Then, the Court remarked that the term
bad faith has been contained in Art. 51(1)(b) of Regulation No 40/94, which
stipulates that the community trade marks shall be cancelled ,,in the event
the requesting party acted in bad faith upon the moment he/she submi-
tted a trade mark®. That provision was reproduced identically by Article
52(1)(b) of Council Regulation (EC) No 207/2009. Next, the Court sta-
tes that ,,Regulation No 207/2009, which supplements European Union
trade mark legislation by creating a Community regime for trade marks,
pursues the same objective as Directive 2008/95, namely the establishment
and functioning of the internal market. In the light of the need for har-

21 See: judgments referred to by the European Court of Justice in Case C-355/96 Sithouette
International Schmied [1998] ECR 1-4799, paragraph 23, and Case C-40/01 Ansul [2003]
ECR 1-2439, paragraph 27.

22 Here the European Coutt of Justice quoted the Case C-238/06 P Develey v OHIM [2007]
ECR 1-9375, paragraph 65, and Joined Cases C-202/08 P and C-208/08 P _Awmerican
Clothing Associates v OHIM and OHIM v American Clothing Associates [2009] ECR 1-6933,
paragraph 58.

23 Judgment of the Court of Justice (Fifth Chamber) 27 June 2013, Case C-320/12 Malaysia
Dairy Industries [2013] ECR 1-0000.
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monious interaction between the two systems of Community and nati-
onal marks, it is necessary to interpret the concept of ‘bad faith’ within
the meaning of Article 4(4)(g) of Directive 2008/95 in the same manner
as in the context of Regulation No 207/2009. Such an approach ensures
a coherent application of the various trade mark rules in the legal order
of the European Union.“* Therefore, the Court of Justice referred directly
to its decisions relating to the term bad faith, issued on a basis of provisi-
ons of Regulation No 207/2009, e.g. to the judgment passed in the case
C-529/07 Chocoladefabriken Lindt & Spriingli>

Judgments of the General Court also represent a tendency to incorpo-
rate solutions established by provisions of Directive 2008/95 to interpret
Council Regulation No 207/2009. For example, the Court, when ponde-
ring the issues of admissibility of taking into consideration documents
arising out following the date the community trade mark has been submi-
tted — so to evaluate bad faith intentions — it stated that it must be borne
in mind that, as regards First Council Directive 89/104, the Court of Justice,
in discussing the issue of proof of genuine use of a mark, held, in paragra-
phs 30 and 31 of the order in Case C-259/02 La Mer Technology, that that
directive makes the classification as ‘genuine use’ of the mark consequential
on consideration of the circumstances which pertain during the relevant
period and which therefore predate the filing of the application for revo-
cation. Nevertheless, the directive does not expressly preclude in assessing
the genuineness of use during the relevant period, account being taken,
where appropriate, of any circumstances subsequent to that filing. Such
circumstances may make it possible to confirm or better assess the extent

24 Paragraph 35 of judgment in Case C-320/12 Malaysia Dairy Industries.

25 Case C-529/07 Chocoladefabriken Lindt & Spriingli [2009] ECR 1-4893, paragraphs 37 and
40 to 42. According to the Court, in order to determine the existence of bad faith,
it is necessary to carry out an overall assessment, taking into account all the factors rele-
vant to the particular case which pertained at the time of filing the application for regis-
tration, such as, inter alia, whether the applicant knew or should have known that a third
party was using an identical or similar sign for an identical or similar product. However,
the fact that the applicant knows or should know that a third party is using such a sign
is not sufficient, in itself, to permit the conclusion that that applicant is acting in bad
faith. Consideration must, in addition, be given to the applicant’s intention at the time
when he files the application for registration of a mark, a subjective factor which must
be determined by reference to the objective circumstances of the particular case.
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to which the trade mark was used during the relevant period and the real
intentions of the proprietor during that time. That case law was followed,
in respect of Regulation No 40/94, inter alia, in paragraph 38 of Case
T-325/06 CAPIO*, which case-law must also apply in respect of Regulation
No 207/2009.

Another example of the judgment, where the Court encourages to inter-
pret provisions of Council Regulation No 207/2009 in line with pro-
visions of Directive 2008/95, is a judgement in the Case C-149/11 Leno
Merken”” The final decision on that case referred to determination whe-
ther Art. 15(1) of Council Regulation No 207/2009 ought to be interpre-
ted so that genuine use of a community trade mark in one Member State
shall be sufficient to fulfill the requirement, according to which the trade
mark should be ,,genuinely used |...] in the Community”, within the mea-
ning of the aforesaid regulation, or an assessment of this requirement shall
be made without the focus on the borders of Member State territories.
The Court reminded objectives Directive 2008/95 and Council Regulation
No 207/2009. Then, it recalled its previous judgments relating to the issue
of genuine use of a community trade mark, passed with respect to interpre-
tation of provisions of Directive 89/104* and emphasized that interpreta-
tion may be applied by analogy to Community trade marks since, in requiring
that the trade mark be put to genuine use, Directive 2008/95 and Regulation
No 207/2009 pursue the same objective. It occurs because it follows both
from recital 9 to the Directive 2008/95 and from recital 10 to the Regulation
No 207/2009 that the European Union legislature intended to make
the preservation of the rights connected to the trade mark conditional upon
it actually being used. Nevertheless, the Court pointed out that applying
case law issued on a basis of provisions of Directive 2008/95, account
must none the less be taken ,,of the difference between the territorial extent

26 Judgment of the Court of First Instance (Eighth Chamber) of 10 September 2008.
Boston Scientific Ltd v Office for Harmonization in the Internal Market (Trade Marks
and Designs) (OHIM), Case 'T-325/06.

27 Judgment of the Court of Justice (Second Chamber) of 19 December 2012, C-149/11
Leno Merken [2012] ECR.

28 Judgments in Case C-40/01 Ansu/ [2003] ECR 1-2439, paragraph 43, and Case
C-416/04 P Sunrider v OHIM [2006] ECR 1-4237, paragraphs 66, 70 to 73 and 76, and
the order in Case C-259/02 La Mer Technology [2004] ECR 1-1159, paragraph 27.
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of the protection conferred on national trade marks and that of the protec-
tion afforded Community marks, a difference which is in any event apparent
from the wording of the provisions relating to the requirement for genuine
use which apply to those two types of marks respectively“.?” Provisions
of Directive 2008/95 state about the use of a trade mark ,,in a particular
Member State“.” Thus the Court claims expressly on interpretation of pro-
visions of Regulation No 207/2009 in line with Directive 2008/95, provided
that difference, resulting from the fact that Regulation No 207/2009 refers
to the trade mark protected with the uniform law applied within the entire
EU area, have been maintained.

An example of the Court’s judgment, that is referred to both in decisions
relating to Directive 2008/95 and Regulation No 207/2009 is a judgement
in joint cases C-108/97 and C-109/97 Windsurfing Chiemsee.”! The judgment
on Chiemsee was passed due to the a question referred for a preliminary
ruling made by the national court on the issue of a trade mark secondary
distinctiveness. The influence of the judgement in the Chiemsee case upon
judgments relating to Regulation No 40/94 can be seen, for instance,
in the sentence passed by the Court on C-25/05 P Storck”* In the afore-
mentioned judgment, the Court stressed that, in compliance with the well-
-grounded judicial practice, when evaluating whether a particular trade
mark has acquired distinctiveness in the course of use, the following might
be taken into account, in particular: market share of this trade mark, its
geographical range and use period, enterprise’s expenditures on its promo-

29 Paragraph 33 Case C-149/11 Leno Merken.

30 Art. 15(1) of Regulation No 207/2009 provides that, ‘[i]f, within a period of five yeats
following registration, the proprietor has not put the Community trade mark to genuine
use in the Community in connection with the goods or services in respect of which
it is registered, or if such use has been suspended during an uninterrupted period
of five years, the Community trade mark shall be subject to the sanctions provided for
in this Regulation, unless there are proper reasons for non-use’. On the other, Art. 10
of Directive 2008/95 lays down in essence the same rule in respect of national trade
marks, whilst providing that they must have been put to genuine use ‘in the Member
State’.

31 Judgment of the European Court of Justice of 4 May 1999, Joined Cases C-108/97 and
C-109/97, Windsurfing Chiemsee Produktions- und Vertriebs GmbH (WSC) v Boots-
und Segelzubeh6r Walter Huber and Franz Attenberger.

32 Judgment of the European Court of Justice (First Chamber) of 22 June 2006, August
Storck KG v Office for Harmonization in the Internal Market (Trade Marks and
Designs) (OHIM), Case C-25/05 P.
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tion, percentage of the target group, that, due to this trade mark, is able
to recognize this product as the one of an origin of a particular enterprise
as well as opinions of commerce and industrial chambers, and other profes-
sional associations. Here, it applied exactly to the judgment in the Chiemsee
case, that was passed in relation to the question referred for a preliminary
ruling with respect to the interpretation of Art. 3 (3) of Directive 89/104/
EEC. Furthermore, in the decision in the case T-318/09 Audi AG and
Volkswagen AG versus OHIM®, the Court, when analyzing provisions
of Art. 7(3) of the Regulation No. 207/2009 referred to the judgment
passed on Chiemsee. The Court claimed that in order to lay down if a parti-
cular trade mark has acquired distinctiveness as a consequence of use, a rele-
vant authority shall make an overall assessment of elements, which might
prove that this trade mark has become capable of determining an examined
product as the one that comes from a particular enterprise and therefore
of distinguishing this product from goods of other companies.

In the judgments referred to hereinabove, the Court of Justice, when inter-
preting provisions of Directive 2008/95 and Regulation No 207/2009,
applied the linguistic interpretation of the EU law: It occurs e.g. in the case
of bad faith, that can be found in both legal acts. This term belongs
to the category of autonomous terms featuring supranational characteris-
tics. These are, so called, Community concepts, that ought to be interpre-
ted in an uniform manner and not exactly based tightly upon references
to the national terminology.* It seems that this is interpretation of intent
and functionality that plays the key role in judicial practice of the Court
in the aforesaid cases. An intent-oriented approach can be noticed
in the situation when the European Court of Justice refers to the preamble
to Directive 2008/95 as a ground for its decisions. However, a functional
approach is meant as establishing the meaning of the legal norm in terms
of its effects, that it causes or shall cause, and the function is shall perform
in a particular legal system. Yet, the judgments of Court of Justice tend

33 Judgment of the General Court (Third Chamber) of 6 July 2011, Audi AG and
Volkswagen AG v Office for Harmonization in the Internal Market (Trade Marks and
Designs) (OHIM), Case T-318/09.

34 Kalisz, A: Interpretacja prawa Unii Europejskiej (in:) Stosowanie prawa Unii Europejskiej
przez sady, Warszawa 2010, LEX a Wolters Kluwers business, p. 330.
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to avoid the literal phrase of ,,functional interpretation®, as it could suggest
too straightway that it diverges from hard laws in favor of court lawmaking.”
Instead of that, the Court of Justice, when discussing provisions of Art.
15(1) of Regulation No 207/2009, ascertained that it is necessary to ponder
the context, in which this provision places into, as well as the system that
this regulation is establishing, and objectives it is performing.’® The types
of interpretation referred to hereinabove are not the sole methods applied
by the Court of Justice, however in the said judgments, such an approach
seems to be dominating.”

4  Practice of Polish courts

The preamble of Directive No 2008/95 clearly indicates that it has been
withdrawn from approximating regulations of the Member States rela-
ting to trade marks in full extent. It has been admitted that constraining
this process to the national laws, that affect the internal market operations
in the most direct manner, will be sufficient. The interpretation of provisions
of Directive No 2008/95 cartied out by the Court of Justice undoubtedly
influences judicial practice of the Polish administrative courts in the cases
dealing with the industrial property. The administrative courts are appointed
to hear the complaints against judgments and decisions of the Patent Office
of the Republic of Poland.™

As it has been specified hereinabove, the interpretation of provisions
of Directive 2008/95 is incorporated into do interpretation of provi-
sions of Regulation No 207/2009. Therefore, case law of the Polish
courts as well as the Patent Office of the Republic of Poland incorpora-
tes judgments of the Court of Justice relating to Directive 2008/95 as well
as Regulation 207/2009. It is clear that the Polish courts ought to interpret

35 Ibidem, p. 344.

36 Case C-149/11 Leno Merken [2012] ECR, paragraph 39. See also Judgment of the Court
of Justice (Fourth Chamber) of 26 September 2013, Polyelectrolyte Producers Group
GEIE (PPG) and SNF SAS v European Chemicals Agency (ECHA), Case C-625/11 P,
paragraph 34.

37 About that and others boundaries of the interpretation of the Court see Ty¢ V., Charvat
R.: European Court of Justice as law-maker: example of intellectual property protection
on EU internal market, Dny prava — 2009 — Days of Law: the Conference Proceedings,
1. edition. Brno: Masaryk University, 2009, p. 556.

38 Art. 248 of Industrial Property Law.
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legal regulations, including those that govern protection of trade marks
registered in the Patent Office of the Republic of Poland, in accordance
with the EU laws. In the Polish law, a fundamental legal act to be applied
in this area is the Industrial Property Law. And thus provisions of this Law —
within the range relating to trade marks — should be interpreted in line
with Directive 2008/95. Yet, since the European Court of Justice provi-
des interpretation of provisions of Directive 2008/95, referring provisions
of Regulation No 207/2009, the Polish courts incorporate judicial practice
of BEuropean Court of Justice not only to the extent regarding Directive
2008/95, but also to the extent regarding Regulation No 207/20009.

The reference to judgments of the European Court of Justice passed
on interpretation of provisions of Regulation No 40/94 has an explicit
reflection in the sentence of the Regional Administrative Court in Warsaw
of January 8, 2013, rendered with respect to rules on evaluation of similarity
of goods and services for two trade marks.” This judgment contained a refe-
rence to the decision of the Court of First Instance in the case T-388/00
Institut fur Lernsysteme v. OHIM." The judgement of the Court of First
Instance has been made in compliance with provisions of Regulation 40/94.
Simultaneously, the administrative court quoted the decision of OHIM
of August 28, 2008 No B 848442, in which OHIM pointed out that in terms
of similarity of goods, the evaluating authority, when examining this issue,
shall take into account the nature of products, intended use, method of use,
mutual competitiveness of goods, their complementarity and the distribu-
tion area.

In another case, the Supreme Administrative Court made a reference
to the judgment of the Court of Justice, which upon its decision in the case
C-51/10P Agencja Wydawnicza Technopol~v OHIM' dismissed an appeal against

39 Sygn. VI SA/Wa 1205/12.

40 Rec. Str. II 4301, item 51. In the quoted judgment the European Court of Justice
stated that, when evaluating similarity of goods and services, it is necessary to focus
on all essential factors that characterize a mutual relation of these goods and services.
These factors include the profile of the goods, their intended use, type of usage as well
as the fact whether they compete against each other or complement one another.

41 Judgment of the Court of Justice (First Chamber) of 10 March 2011, Agencja
Wydawnicza Technopol sp. z o.0. v Office for Harmonization in the Internal Market
(Trade Marks and Designs) (OHIM). Case C-51/10 P.
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the judgement passed by the Court of First Instance in the case T-298/06,
pursuant to which the Court dismissed the application on declaration
of invalidity of decision rendered by the Fourth Appeal Chamber of OHIM
of August 7, 2000, regarding the registration of the mark “1000” as a com-
munity trade mark. The aforesaid judgment of Court of Justice has been
passed in relation to interpretation of provisions of Regulation. However,
the Polish court invoked this judgment in order to justify the sentence pro-
nounced in relation to the decision of the Patent Office of the Republic
of Poland.*

It is specific that Polish courts, when analyzing the bad faith of the party
submitting the trade mark, also refer to judgments of the Court of Justice
regarding relevant provisions of Regulation No 207/2009. One of the jud-
gements issued by the Supreme Administrative Court made a reference
to the judgment in the case C-529/07 Chocoladefabriken Lindt & Spriingli,
where the European Tribunal of Justice indicated the criteria to be met
by the national court in the process of evaluation of the bad faith relating
to the submitting party, within the meaning of Art. 51(1)(b) of Regulation
No 207/2009.% The bad faith is not the term defined in the Polish Industrial
Property Law. Therefore, the Polish court, striving for maintenance
of the pro-EU interpretation, does not refer barely to the judicial practice
based on Directive 2008/95, but also to the case law of the European Court
of Justice detived from Regulation No 207/2009. It might result from
the fact that the bad faith belongs to so called Community concepts, i.e.
terms that are supposed to be provided with a uniform meaning within
the entire EU.

The issue, where it has been explicitly exposed that Polish courts take advan-
tage of the judicial practice of the European Court of Justice, in terms
of interpretation of provisions of Regulation No 207/2009, covers also
prerequisites for assessment of confusion between the trade marks. To give
an example, it might be pointed out that the Supreme Administrative
Court’s decisions refer to judgments passed in the cases C-361/04

42 Judgement of Supreme Administrative Court of July 24, 2013, IT GSK 38/12.
43 Judgement of Supreme Administrative Court of October 16, 2012, I GSK 1513/11.
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P Ruiz-Picasso and Others v OHIM* as well as T-202/04* Madans v OHIM —
Optima Healthcare (ECHINAID). Thus, these are references to solutions
applied to interpretation of provisions of Regulation No 207/2009.%
In another case the Regional Administrative Court in Warsaw decided that
the standard practices regarding assessment of similarity of trade marks had

been defined in community case law, i.e. judgments of the Court of Justice
and decisions of OHIM."

On the other hand, in another case, the Regional Administrative Court
in Warsaw issued a judgement that proving a reputation of a certain group
of trade marks could not be ruled out.* The court referred to the judg-
ment in Case T-477 /04 Aktieselskabet af 21. November 2001 v OHIM — TDK
Rabushiki Kaisha (I'DK), where the Court of First Instance confirmed
a correct recognition of the reputation of thirty six TDK trade marks
carried out by the OHIM Chamber of Appeal, in the light of collective
evidence delivered for these markings. The administrative court emphasized
that the aforesaid arrangements were approved by the Court of Justice.”
In the judgement referred to hereinabove, the Regional Administrative Court
in Warsaw referred to judgments of the EU courts as well as judgments
passed by other Polish administrative courts. Yet, verdicts of the EU courts
related to analysis of provisions of Regulation No 40/94.

Moreover, in some circumstances decisions of OHIM are considered
nearly equivalent to judgments of the Court of Justice. When evaluating
a distinctiveness of the trade mark ,,100°, the Regional Administrative
Court in Warsaw referred to the decisions of OHIM, recognizing them

44 Judgment of the European Court of Justice (First Chamber) of 12 January 2006, Claude
Ruiz-Picasso and Others v Office for Harmonization in the Internal Market (Trade
Marks and Designs) (OHIM), Case C-361/04 P.

45 Judgment of the Court of First Instance (First Chamber) of 5 April 2006, Madaus
AG v Office for Harmonization in the Internal Market (Trade Marks and Designs)
(OHIM), Case T-202/04.

46 Judgement of Supreme Administrative Court of September 20, 2007, II GSK 121/07.

47 Judgement of the Regional Administrative Courtin Warsaw of October 9, 2009, VI SA/
Wa 233/09.

48 Judgement of the Regional Administrative Courtin Warsaw of April 3,2012, VI SA/Wa
16/12.

49 Order of the European Court of Justice (Eighth Chamber) of 12 December 2008,
Aktieselskabet af 21. November 2001 v Office for Harmonization in the Internal
Matrket (Trade Marks and Designs) (OHIM), Case C-197/07 P.
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as actually equal to judgments of the Court of First Instance. The Regional
Administrative Court quoted the decision of the OHIM Chamber of Appeal
of August 7, 2006 in the case of appeal No R-447/2006-4, that upheld
the decision on refusal of registration regarding the word mark of ,,1000
as a community trade mark, for goods comprised in the class 16 on the list
of goods and services. Simultaneously, the same judgement of the Regional
Administrative Court presented the decision of the OHIM Chamber
of Appeal of March 22, 2007 in the case “333” No R 1277/2006-4, where
it was underlined that the number “333” for goods subject to the submi-
ssion ,,magazines; books and puzzle books* pointed at the number, it means
the fact that the given publication contains, e.g. 333 crosswords. According
to the OHIM Chamber of Appeal, the meaning of a number shall be inter-
preted by consumers in relation to a particular publication, as specification
of the number of crossroads included therein.® The administrative court
referred to the aforementioned decisions when justifying its judgement.
The question is whether such an approach is fully justified. OHIM is ,,only*
an authority that adjudicates on cases including trade marks, acting mainly
under Regulation No 207/2009. Despite the fact that OHIM decisions ate
issued in accordance with the same provisions of Regulation No 207,/2009
as judgments of the EU courts, OHIM is actually an office passing decisions
on trade marks, yet at the EU level. However, Polish administrative courts
are appointed to control legitimacy of the public administration, including
auditing of judicial practice of the Patent Office of the Republic of Poland.
The administrative courts do not base their verdicts upon judgments
of foreign patent offices and, likewise, OHIM decisions ought to be refe-
rred to barely as an auxiliary tool. In one of the judgements, the Regional
Administrative Court in Warsaw fairly stated that ,,the legal system that
is binding in Poland is not common-law-like and one decision of the court

(OHIM) does not form the court jurisprudence. !

In another judgement of the Regional Administrative Court in Warsaw,
when evaluating the bad faith term pursuant to the Industrial Property Law

50 Judgement of the Regional Administrative Court in Warsaw June 27, 2012, VI SA/Wa
215/12.

51 Judgement of the Regional Administrative Court in Warsaw of April 8, 2010, VI SA/Wa
2013/09.

98



Sbornik pfispévkl z oblasti vefejného prava

of 2000, referred to the decision of OHIM of October 25, 2000 in the case
of the trade mark BE NATURAL the decision of August 1, 2003 r the case
of the trade mark EAST SIDE MARIO’S.”*> When quoting the decisions
of OHIM, it highlighted that in the assessment of the bad faith of the party
submitting the trade mark, the circumstances, indicating that the submission
had been unfair in the view of general laws as well as of interests of other
entrepreneurs, have to occur. Such a statement resulted in the judgement
of the Regional Administrative Court in Warsaw saying that despite lack
of a closed catalogue of circumstances proving the bad faith of the party
submitting the trade mark, it was assumed that these circumstances should
have been an evidence of the bad faith expressed in unequivocal and
objective manner. This is another example showing some sort of overinter-
pretation regarding OHIM decisions in the Polish judicial practice.

5 Review of decisions of the Patent Office of the Republic
of Poland

The tendency to incorporate case law of EU courts‘ judgments passed
in relation to provisions of Regulation 207/2009 is also present in decisions
of the Patent Office of the Republic of Poland. The Patent Office is a cen-
tral authority of the government in charge of industrial property.” Its com-
petences include passing judgments in cases on granting of trade mark pro-
tection rights as well as settling litigations under the Industrial Property Law
of 2000. The decisions issued by the Office show that it refers to the judg-
ments of the Court of Justice passed due to interpretation of provisions
of Regulation No 207/2009. Therefore, one of the decisions™ passed
in adversarial proceedings, the Patent Office of the Republic of Poland
explicitly stated that, pursuant to community case law, in the event of trade
marks, that are relatively short, even if they vary barely with a single sound,
it does not imply the conviction proving high similarity between these trade
marks. It was a reference to the judgment passed in the case T-112/06 Inter-

52 Judgement of the Regional Administrative Court in Warsaw of November 222012,
VISA/Wa 1177/12.

53 Art. 259 of Industrial Property Law.

54 Decision of the Patent Office of the Republic of Poland of October 13,2010, Case No.
166/09.
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Tkea v OHIM — Waibel (Idea).”® The same decision of the Patent Office indi-
cated that the Court of First Instance, in the case T-185/02 Ruiz-Picasso
and Others v OHIM — DaimlerChryslter (PICARO), emphasized that even
in the situations, where both disputed marks featured convergent elements,
then in the event of fundamental differences in pronunciation of particular
wortds, there were no grounds for statement of similarity of these marks.”®

When the Patent Office assesses the risk of confusion between compa-
rable marks, it emphasizes that the said hazard is a function of similarity
of goods and marks. The probability misinterpretation assumes a parallel
existence of identity or similarity between the submitted trade mark and
the previous trade mark and identity or similarity between goods or servi-
ces that are submitted and those, for which the trade mark was registered
previously. These prerequisites should be fulfilled jointly.”” The aforesaid
statements of the Patent Office are directly taken from the judicial practice
of the European Court of justice, passed on a basis of interpretation of pro-
visions comprised in Regulation No 40/94.%

In another case, the Patent Office, when assessing the issue of bad faith
regarding the party submitting the trade mark stated that the bad faith requi-
res to prove in the date upon which the disputed trade mark has been submi-
tted, that is in compliance with the fundamental principle applied in granting
of exclusive rights, i.e. the priority rule and thus prerequisites of registration
capabilities regarding a certain trade mark are evaluated as of the submi-
ssion date (neglecting the conventional and exhibition priority as well).”’
Here, the Polish office referred to the decisions of OHIM issued in the case

55 Judgment of the Court of First Instance (Third Chamber) of 16 January 2008.Inter-
Ikea Systems BV v Office for Harmonization in the Internal Market (Trade Matks and
Designs) (OHIM), Case T-112/06, par. 54.

5 See Judgment of the Court of First Instance (Second Chamber) of 22 June 2004,
Claude Ruiz-Picasso and Others v Office for Harmonization in the Internal Market
(Trade Marks and Designs) (OHIM), Case T-185/02, par. 54.

57 Decision of the Patent Office of the Republic of Poland of May 25, 2010, Case No.
427/09.

58 Judgment of the European Court of Justice (Second Chamber) of 12 October 2004,
Vedial SA v Office for Harmonisation in the Internal Market (Trade Marks and Designs)
(OHIM), Case C-106/03 P, par 51.

59 Decision of the Patent Office of the Republic of Poland of January 23, 2008, Case No.
84/07.
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of trade marks ,BE NATURAL”® and ,, DAAWAT”®!, The said OHIM
decisions was quoted as an auxiliary support to the reasoning of the Office
regarding the understanding of the bad faith.

Furthermore, the decisions of the Patent Office of the Republic of Poland
accept judicial practice of the EU courts, according to which evaluation
of the misinterpretation risk is based on the assumption that an average
consumer is a person who is reasonably well-informed and reasonably
observant and circumspect.®® It is to be emphasized that the Polish office
refer to the judgments passed in relation to interpretation of provisions
of Regulation No 40/94. The Patent Office approved a solution elaborated
by the European Court of Justice in the judgment regarding Joined Cases
C-473/01 P and C-474/01 P Procter &> Gamble v OHIM.®

On the other hand, the Patent Office referred directly to judgments
of the Court of First Instance, where the latter ruled that generating
an undue profit on distinctiveness or reputation of the previous trade mark,
comprises cases of obvious exploitation of the recognized trade mark and
obvious sponging thereon or attempting to generate profit on its reputati-
on.”* According to the Court of First Instance it is about the danger meant
as the fact that the image of the well-recognized trade mark or the features
it represents will be attributed to the goods labeled with the subsequent
mark, resulting in the situation where, owing to an association with the previ-
ous trade mark of a high reputation, sales of these goods will be facilitated.®
In another decision, the Adjudicative Board of the Patent Office simply
emphasized that its viewpoint remained in compliance with the viewpoint
of the OHIM Chamber of Appeal relating to slogans, saying that possible

60 Decision of OHIM of October 25, 2000, ref. no. C000479899/1.

61 Decision of OHIM of June 28, 2004, ref. no. 466C 000659037/1.

62 Decision of the Patent Office of the Republic of Poland of January 14, 2008, Case No.
109/07.

65 Judgment of the European Court of Justice (Sixth Chamber) of 29 April 2004,
Procter & Gamble Company v Office for Harmonization in the Internal Market (Trade
Matrks and Designs) (OHIM), joined cases C-473/01 P and C-474/01 P, par. 33.

64 Decision of the Patent Office of the Republic of Poland of July 13, 2007, Case No.
283/06.

65 Judgment of the European Court of Justice (First Chamber) of 17 February 2005, Salah
Oulane v Minister voor Vreemdelingenzaken en Integratie, Case C-215/03, pat. 40 and
judicial practice quoted therein.
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recognition of the examined trade mark as a promotional text constituted
a positive prerequisite regarding distinctiveness and that the advertising
function of the slogan did not preclude its function of a trade mark.%

6 Summary

Provisions of Regulation No 207/2009 and Ditective No 2008/95
hold a common objective, i.e. to get rid of the barriers in free move-
ment of goods and services within the European Union. The joint goal
of those two acts causes that the European Court of Justice encourages
to interpret Directive No 2008/95 as particular provisions of Regulation
No 207/2009. Therefore, interpretation regarding provisions of Directive
is incorporated to Regulation. Such a phenomenon seems to be natural and
does not rather raise doubts, especially in the situation where some provi-
sions in two legal acts are expressed in an identical manner. What is more,
the fact that the Court of Justice provides a uniform meaning to such terms
as e.g. bad faith of the submitting party within the entire EU is to be reco-
gnized as an asset. Likewise, circumstances causing that Polish courts take
over the interpretation of provisions of Regulation No 207/2009 seems
not to be considered alarming, However, the issue that has to be ponde-
red is an equal approach — in the Polish judicial practice — to the decisi-
ons issued by OHIM as compared to judgments of the European courts.
It is to be highlighted that OHIM is an authority in charge of registration
of trade marks. Nevertheless, it is to be stressed that both Polish courts and
the Patent Office of the Republic of Poland are not formally bound with
the OHIM decisions. Yet, the aforesaid case law shows an indirect influ-
ence of the OHIM decisions upon the Polish judiciary. The OHIM deci-
sions — in the Polish practice — have been increasing their relevance, which
should actually should not happen. Such an attitude of the Polish courts
and the Patent Office towards the OHIM decisions may originate right from
this specific triangle linking provisions of Directive 2008/95, Regulation
No 207/2009 and national regulations governing the trade mark law.

66 Decision of the Patent Office of the Republic of Poland of July 1, 2004, Case No.
170/02.
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a Medzinarodného prava verejného
SO zameranim sa na secesiu a sukcesiu
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Abstrakt in original language

Secesia a sukcesia statu ako aj otazky s tym suvisiace si predmetom medzi-
narodného prava verejného, avSak vzhPadom na dnesni povahu prava
Eurdpskej tnie existuju nazory, ze dand problematika spadd pod pravo
Eurépskej unie. Podl'a zastancov danej tézy je pravo Eurdpskej unie nielen
mozné pouzit’, ale vzhl'adom nato, ze predstavuje ,,novy pravny poriadok
medzinarodného prava“ aj nevyhnutné. KIaicovou témou pre dant proble-
matiku je otazka interpreticie Eurdpskeho prava a medzinarodného prava
a ich vzajomny vzt'ah.

Keywords in original language

Skotske referendum; Eurdpska tnia; Secesia; Sukcesia; Medzinarodné pravo;
Eurépske pravo.

Abstract

Secession and succession as issues related to the subject of public interna-
tional law, but given the nature of today’s European Union law, there are
opinions that the given issues fall under EU law. According to advocates
of the argument, not only the law of the European Union can be used,
but given that it constitutes, ,,a new legal order of international law* must
be used. A key topic for thatissue is a question of interpretation of European
law and International law and relationship between them.

Key words

Scottish Referendum; European Union; Secession; Succession; International
Law; European Law.

104



Sbornik pfispévkl z oblasti vefejného prava

Uvod

Referendum, ktoré sa uskutocénilo v Skétsku 18 septembra 2014,! vyvolalo
obrovské polemiky a diskusie medzi odbornikmi o jeho moznych dosahoch
na Burépsku uniu. Napriek vysledku, ktorym sa skotski obcania rozhodli
zotrvat’ vo Vel'kej Britanii, boli nastolené viaceré otazky, a to najmd v stvis-
losti s budicim vzt’'ahom nezavislého Skétska k Eurépskej anii. Kym stapenci
nezavislosti argumentovali, ze Skétsko bude mocet zotrvat’ v Eurépskej unii
aj napriek vystapeniu z Velkej Britanie, tak odporcovia referenda zastavali
nazor, ze vyhlasenie nezavislosti bude automaticky znamenat’ aj vystupenie
z Burépskej tnie. Jednoznacna odpoved na dand otazku neexistuje, ale aj
napriek tomu sa pokusime nacrtnut’ urcité aspekty a idey, ktoré by mohli
zohravat’ vjznamnu tlohu pri rieSeni danej problematiky. Najdolezitejsou
otazkou, ktora rezonuje pri rozoberani danej problematiky je otazka, ktoré
pravo sa bude uplatiovat’ pri rieSeni daného problému a rézne moznosti
jeho interpretacie.

1 Sukcesia a Secesia

Podla prvého dojmu by sa otazky secesie a sukcesie mali riadit’” medzina-
rodnym pravom verejnym resp. jeho obycajami. Samotny pojem secesia
moézeme charakterizovat’ ako situaciu, ked’: ,,$tat pokracuje vo svojej exis-
tencii a existuje pod svojim pévodnym menom a rovnakou pravnou iden-
titou, avsak s redukovanym uzemim.” alebo ,,¢ast’ $titu a jeho populacie,

ktora sa odéleni moze ziskat’ suverenitu‘

Otazka sukcesie je zlozitejsia a preto sa uskutocnili urcité snahy o jej zjed-
notenie. Medzinarodné pravidla sukcesie sa kodifikovali do Viedenského
dohovoru o sukcesii $taitov vo vzt'ahu k zmluvam podpisany 1978. Samotna
prax ukazala,* Ze dana problematika je mimoriadne zlozitd a snaha o urcita
unifikdciu sukcesie vysla naprazdno. Hlavnym problémom sukcesie je,
ze k nej moze prist’ roznymi sposobmi - od secesie az po rozpad statu.
Jedinymi zmluvami, ktoré si vseobecne uznavané ako platné aj po zmene

Https:/ /www.scotreferendum.com/ [18. 11. 2014].

KILLABBERS J. International Law. Cambridge University Press, 2013. s.81.

CASSESE A. International Law, Oxford University Press, 2005. s.77.

Napr. Rozpad ZSSR. V pripade rozpadu ZSSR sa riesila sukcesia vo vzt'ahu k OSN,
ale aj ktoré $taty si viazané zmluvami uzavretymi pocas trvania ZSSR.

B O
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statneho utvaru, st zmluvy o Fudskych pravach. Viedensky dohovor o suk-
cesil sa venuje danej problematike pomerne strucne a silnt pecat’ na fiom
zanechala doba, v ktorej vznikol. V ¢lanku 16 je jasne vyjadrend snaha
o urcitd formu kompenzacie byvalym kolonialnym tzemiam. Nové neza-
vislé $taty mali mat’ pravo zacat’ s ,,novym Stitom® t.j. nemuseli byt’ viazané
predchadzajicimi zmluvami. Samotny Dohovor podpisalo do roku 2011 iba
22 $tatov, medzi nimi aj Slovenska republika a Ceska republika.” V sdlade
s vyssie uvedenymi faktami je mozné konstatovat’, ze akakolvek sukcesia
zavisi najmi od momentalnej politickej situacie resp. politickej vole riesit
vzniknutd situdciu.

Spociatku prevladal nazor, ze pri secesii nebola sukcesia pod medzinarodné
zmluvy automatickd, avsak tento pohlad sa casom zmenil a dnes je sukcesia
brand automaticky®. Tuto tézu prijal aj Sudny dvor.” Pouzitie Eurépskeho
praiva namiesto medzinarodného verejného je zalozené na judikature
Stdneho dvora EU. U2 v rozhodnuti Van Gend en 1.oos* pouzil Sidny dvor
formulaciu ,,novy pravny poriadok medzinarodného prava“ a tato teériu
potvrdil v pripade Kadi and Al Barakaat International’, kde tuto tézu roz-
vinul na ,,novy pravny poriadok zaviazany existujicemu pravnemu
poriadku medzinarodného prava verejného, ale od neho odlisny*
(odsek 21). Vzt'ah medzinirodného prava k pravu EU je $pecificky, preto
by bolo nespravne dospiet’ k gdvern, Ze len co je Spolocenstvo viazané pravidiom medzi-
ndrodného prava, siidy Spolocenstva sa nusia uvedenénu pravidin iiplne podyolit’ a bez-

bl1s

podmienecne ho v pravnom poriadkn Spolocenstva uplatiiovat™. V'ztah medzi medzi-

ndrodmjm pravom a pravnym poriadkom Spololenstva sa riadi pravnym poriadkom
Spolocenstva samotnym a medzindrodné pravo mige prenikat’ uvedenym pravmnym poria-
dkonr iba ga podmienok stanovenych istavnymi zasadami Spolocenstva.

5 KLABBERS J. International Law. Cambridge University Press, 2013. 5.82-83.

6 PEERS S. The Future of EU treaty Amendments, Yearbook of European Law, Vol. 31,
No. 1 (2012), S.58 http://yel.oxfordjournals.org/content/31/1/17. full. pdf+html
[18.11. 2014].

7 Analjza Generilneho advokata C-216/01 Budejovicky Budvar.

8 C-26/62.

9 C-415/05 — Navrh Generalneho Advokata.

106



Sbornik pfispévkl z oblasti vefejného prava

1.1 Secesia a sukcesia v Eur6pskej tnii

Samotna hist6ria Eurépskych spolo¢enstiev a ani samotné pravo EU nepo-
znaju'" a neriesia situdciu ak by sa od¢lenilo urcité tzemie od clenskej krajiny
Eurépskej unie. Podobnym pripadom bolo referendum, ktoré sa uskutoc-
nilo v roku 1982 v Grénsku. Gronsko sa stalo sucast’ou EHS v roku 1973,
ked bolo pod spravou Danska aj napriek jasnému nesuhlasu obyvatelov
Groénska vo vstupnom referende. Groénsko, na rozdiel od Faerskych ost-
rovov, ktoré odmietli vstupit’ to Eurépskych spolocenstiev, bolo rozhod-
nutim Dénska viazané. V roku 1979 ziskalo Grénsko urcitd samospravu,
ktora sa vSak nevzt'ahovala na oblasti zahrani¢nej, bezpec¢nostnej a meno-
vej politiky. Po ziskani samospravy sa vo februari roku 1982 uskutocnilo
referendum, v ktorom sa obyvatelia Grénska vyslovili za odchod z EHS,
¢o sa stalo skuto¢nost’'ou 1. Februara 1985." Naprick odchodu z EHS uza-
vrelo Gronsko tzv. Gronsku zmluvu, ktord upravila vzt'ahy. Gronsko je dnes
spominané iba v ¢l. 204 ZFEU, ktory mu zabezpecuje osobitné postavenie
vzhl'adom na Protokol ¢. 34, kde je Gréonsko za splnenia urcitych podmie-
nok oslobodené od tzv. kvét v oblasti rybolovu.

Dalsim nemenej zaujimavym pripadom bol osud Alzirska, ktoré bolo vedené
ako sucast’ francizskeho tzemia v eurépskych zmluvach az do podpisania
Maastrichtskej zmluvy v roku 1992, Alzirsko bolo na rozdiel od ostatnych

franctzskych kolonii chdpané ako ,,departments d’ountre-mer >

t.j. sucast’ met-
ropolitného Franctzska. Po ziskani nezavislosti Alzirska roku 1962 sa ¢lanok
227 odsek 2 prestal uplatinovat’. Oba pripady maja spoloc¢né, Ze znamenali
de facto mensie uzemie Eurépskeho spolocenstva. Na rozdiel od dnesnych
pripadov t.j. Skétsko, Kataldnsko, Korzika alebo Belgicko je podstatny roz-
diel v tom, ze tzemia neboli typickou integralnou sucast’ou $tatu a oba pri-

pady sa odohrali pred zalozenim Eurdpskej unie Maastrichtskou zmluvou.

10 Niektorf autori ako napr. Peers tvrdia, ze su to politické dévody PEERS S.— The Future
of EU treaty Amendments — Yearbook of European Law, Vol. 31, No. 1 (2012), s. 58
http://yel.oxfordjournals.org/content/31/1/17. full pdf+html [18. 11. 2014].

1 Http://www.eu-oplysningen.dk/cuo_en/spsv/all/17/ [18. 11. 2014].

12 MURRAY E The European Union and Member State Territories: A new legal framework under
EU Treaties s.25 http:/ /books.google.sk /books?id=wRCbNJreOhYC & printsec=front-
coverfv=onepage & q & f=false[18. 11. 2014].
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Podstatnym faktom, ktory zohrava vyznacnu rolu a odliSuje dnesné pripady
od vyssie uvedenych je, ze dnesné separatistické hnutia neziadaju vystupenie
z Burépskej tnie, ale iba nezavislost’ od centralnej vlady.

1.2 Pravo Euro6pskej tinie versus Medzinarodné pravo.

Vzt’ah medzi pravom Eurépskej tinie a medzinarodnym pravom verejnym
sa prejavoval pri rieseni otazky mozného vystapenia ¢lenského $tatu z EHS.
Zakladatel'ské zmluvy spociatku nezakotvovali moznost’ vystupenia ¢len-
ského statu z EHS, ¢o viedlo k nazorom, Ze vystipenie by bolo porusenim
prava Eurépskej unie t.j. bolo by protipravne. Vychadzalo sa z rozsudku
Costa vs Enel, kde Studny dvor sformuloval myslienku ,,trvalého obmedzenia
ich suverénneho prava“."” V danom pripade sa zastancovia moznosti vystupu
z BHS obratili na Medzinarodné pravo verejné a to konkrétne na Viedensky
dohovor o zmluvnom prave prijaty v roku 1971 a to na clanok 56, ktory
umoznuje vypovedanie zmluvy uzavretej bez ustanovenia o zaniku, vypo-
vedi alebo odstupeni. Na podporenie svojej tézy vyuzivali zastancovia tedrie
0 moznosti vystupenia aj samotné pravo Eurdpskej tnie. Opierali sa o hod-
noty na ktorych je vybudované samotné Spolocenstvo ako napr. demokracia
a preto povazovali nemoznost’ vystipenia za zjavny rozpor s povahou zakla-
datel'skych zmlav.'"* V post lisabonskej dobe je uz zakotvena v samotnych

15

zmluvach moznost’ ¢lenského statu vystaupit’ z EU, avsak neriesi sa sece-

16

sia'® od ¢lenského Statu.

Problematika vzt'ahu medzi praivom EU a medzinarodnym pravom
je pomerne komplikovand a jednoznacna definicia neexistuje. Niekdajsie
striktné delenie na monistické a dualistické vzt’ahy medzi medzinarod-
nym a pravaymi poriadkami sa dnes povazuju za zastarané, pretoze v ére

13 S.594http://curia.ecuropa.cu/juris/showPdf.jsf?text=&docid=87399 & pageln-
dex=0 & doclang=EN & mode=Ist & dir=&occ=first & part=1 & cid=249199
[18.11.2014].

14 ZABALZA G.O. The Principle of Systematic Intergration: Towards a Coberent International 1 egal
Order 5.122 http:/ /books.google.sk/books?id=gluQhV0- 6BUC & pg=PA121 & Ipg=-
PA121 & dq=greenland+referendum+1982 & source=bl & ots=pmthVqExCM & si-
g=mmT3vaPoO_EBKr_ TGWUIICqTFS8 & hl=en & sa=X & ei=SAFhVMXOC-
MLaPKPXgbAD & ved=0CFIQ6AEwBw#v=onepage & q=greenland%20referen-
dum?0201982 & f=false [18. 11. 2014].

15 ClL 50 ZEU.

16 K pojmu secesia pozti. KLABBERS J. International Law. Cambridge University Press,
2013. s.80.
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globalizacie sa pomerne ¢asto prekryvaju s inymi pravanymi poriadkami resp.
predpismi. Samotné Zakladatel'ské zmluvy sa venuju otazke vzt’ahu medzi
Medzinarodnym pravom a pravom EU iba v ¢lanku 351, kde je zakotvené
riesenie medzinarodnych zmlav, ktoré boli platné pred vstupom do EHS.
V pripade, ze si v rozpore nezlucitelné so zmluvami, je nutné odstranit’
ustanovenia, ktoré danu nezlucitel'nost’ sposobuju.

Nové ponimanie clanku 351 ZFEU priniesol pripad Kadi,'” kde sa riesila
zmluva, ktora bola prijatd pred vstupom do Spolocenstva, menovite Charta
OSN. V pripade Kadi islo o implementaciu sankcif OSN prostrednictvom
pravnych aktov EU. Sudny dvor EU sa musel vysporiadat’ s otazkou vzt'ahu
medzi pravom EU a pravom OSN, najmi Chartou OSN." Stud prvej ins-
tancie rozhodol, ze rezolicie prijaté Bezpecnostnou radou OSN musia byt’
automaticky implementované Spolocenstvom a nemoézu byt’ preskimané
sudmi Spolocenstva — vynimkou sa tzv. jus cogens.

Odvolaci sud sa nestotoznil s vyssie uvedenim nazorom a naopak sformulo-
val tézu ,,prednost’ prava EU zostdva najvyssim gakonom krajin ktoré si denmi EU
Sud sa vyjadril explicitne: ,,Téeto ustanovenia napriek tomn nemign byt vnimané
ako opraviiuiice odehylkn od zdsad slobody, demokracie, ako aj dodriavania Indskych
priv a zdkladnich slobid upravenjch v dankn 6 ods. 1 EU ako zikladu Unie.“
1 Stdny dvor vyjadril v rozsudku Centro-Com ideu, ze existuje uréité
nedotknutelné jadro zakladnych principov eurépskeho ustavného
prava t.j. hodnoty a principy, ktoré nemézZu byt’ za Ziadnych okolnosti
odobraté aj keby to umoZiiovala zmluva uzavreta pred pristipenim
k Spoloéenstvu.’ V kontexte rozsudku Kadi mézeme zadefinovat’ demon-
strativny vypocet elementov, ktoré st povazované za ,,samotny zaklad prav-
neho poriadku Spolocenstva®:
a) rozdelenie pravomoci stanovenych Zmluvami

b) autonémnost’ pravneho poriadku Spolocenstva

17 Pojem samotné ziklady prava bol uz spomenuty dve dekady spiat’ v Opinion 1/91.
LAVRANOS N. Protecting Enropean Law from International law s. 268 http:/ /papers.sstn.
com/sol3/papers.cfmPabstract_id=1582566.

18 LAVRANOS N. Protecting Enropean Law from International law s. 269 http:/ /papers.sstn.
com/sol3/papers.cfmPabstract_id=1582566 [18. 11. 2014].

19 C-402/05a 415/05.

20 LAVRANOS N. Profecting European Law from International law s. 270 http://papets.sstn.
com/sol3/papers.cfmPabstract_id=1582566 [18. 11. 2014]
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¢) vylucnd jurisdikcia Sudneho dvora

d) sudna preskimatelnost’ aktov Spolocenstva vo svetle zakladnych
prav a Slobod

e) ochrana 'udskych prav

Dany vypocet je mozné rozsirit’ o hodnoty vyjadrené v ¢lanku 6 ZFEU, ako
sloboda, demokracia a pravny stat. Vyssie uvedené pojmy moézu byt’ zadefi-
nované ako samotné ziklady Eurépskeho dstavného prava.”!

2 Interpretacia ¢lanku 48 a 49 Zmluvy o Eurépskej nii.

Pri rozoberani danej problematiky sa obidva tabory t.j. zastancovia auto-
matického zotrvania v EU a ich odporcovia najéastejiie venuji rozboru
a interpretacii tychto dvoch ¢lankov. Zastancovia zotrvania v EU sa opieraju
o clanok 48, ktory zakotvuje moznost’ menit’ zmluvy na zaklade konsenzu
clenskych statov a eurépskych institucii. Jadrom myslienky je fakt, Zze zmluvy
sa uplatfiuji uz dnes na tetitérium Skétska. PodPa tejto idei nemusi Skétsko
podstupovat’ tzv. standardny pristupovy proces ktory je zakotveny v clanku
49 ZEU a staci mu iba dosiahnut’ pozmenenie prostrednictvom ¢lanku 48.%

Kenneth Armstrong zastava nazor,” ze pouzitie ¢lanku 49 a nie ¢l. 48 je pri-
jatelnejsie z troch dévodow.

Po prvé samotna idea tzv. pristupového clanku 49 sluzi na overenie, ¢i kan-
didatsky $tat spina vsetky poziadavky, ktoré st nan kladené resp. od neho
vyzadované ako napr. respektovanie hodnot Eurdpskej unie. Neda sa pove-
dat’, Ze by dnesné Skétsko alebo Katalansko nerespektovalo dané hodnoty,
ale faktom ostava, ze EU posudzuje celkovy politicky systém a ten je v dnes-
nej dobe kreovany Londynom resp. Madridom. Preto nie je zaruka, Ze po zis-
kani nezavislosti budd obe krajiny spifiat’ vietky pozadované standardy.

Po druhé v samotnom c¢lanku 48 sa uvadzaja slova ,,clenské staty a tato
podmienka nie je naplnena i napriek teritoridlnemu rozsahu. Na zaklade
cl. 52 TEU sa za clenské Staty povazuju Staty, kt. su taxativne vymenované

21§, 271 Tamtiez.

22 ARMSTRONG K. Scottish Membership of the Eurgpean Union — CELS Working Paper
Series — University of Cambridge - Januir 2014. s.3 http://www.celslaw.cam.
ac.uk/Media/working_papers/European%20and%20External%20Relations%20
Committee%20Written%20Evidence%20CELS2.pdf [18. 11. 2014].

23 Tamtiez.

110



Sbornik pfispévkl z oblasti vefejného prava

a preto je mozné tvrdit’, 7e ani Skétsko ani Katalansko nie s ¢lenskymi
$tatmi. V pripade Gronska bol sice pouzity ¢lanok 48*, ale bola to dohoda
medzi clenskymi $tatmi a nie medzi ,,novym clenskym Staitom™ t.j. vyuzivat’
cl. 48 ZEU mozu iba aktualne clenské staty. Inak by to bolo povazované
za dohodu s tretim $tatom a musel by sa pouzit’ bud’ ¢l. 49 alebo 218 ZFEU.
Dana koncepcia znamend, e Skétsko by sa muselo spoPahnit’ na niektory
clensky stat, Eurépsku komisiu alebo Eurépsky parlament, aby iniciovali
samotny proces. V neposlednom rade treba spomenut’, aj moznost’ aktiv-
neho konania Stidneho dvora EU, ktory sa podPa niektorjch autorov sprava
ako typicky federalny sad.”

Zaujimavou moznost’ou, ktora sa objavuje v kontexte ¢lanku 218 ZFEU,
je odsek 5, ktory znie: ,,Rada na ndvrb vyjedndvaca prijme roghodnutie povernyiice
na podpis dobody a v pripade potreby jej predbezné vykonavanie pred nado-
budnutim jej platnosti.*“ Z vyssie citovaného clanku vyplyva moznost’
uzavretia dohody medzi EU a Skétskom, ktord by pomohla skratit’ pre-
chodné obdobie na minimum resp. uplne mu predist’.

Posledny doévod uvadzany profesorom Armstrongom je zalozeny
na vyklade ¢l. 50 odsek 5 ZEU kde je explicitne napisané, ze clensky stat,
ktory opusti EU a chce sa znova uchadzat’ o ¢lenstvo, musi pouzit’ ¢l. 49
ZEU. Idea clanku 50 ZEU spociva v tom, ze pri vystupovani c¢lenského
statu je potrebné zohladnit’ viaceré aspekty, od finan¢ného, politického,
rozpoctového az po persondlne. Samotné clenstvo sa skondi bud’ platno-
stou novej zmluvy, ktord upravi vztahy medzi EU a odchadzajacim $ta-
tom nanovo, alebo najneskor do 2 rokov odkedy $tat oznamil svoj umysel.
Ak by nastalo vystipenie z EU podrla tzv. Barrosovho scenara (vid niZsie),
bolo by to v rozpote s podstatou a duchom® ¢lanku 50 ZEU a sposobilo
by to obrovské komplikacie pre obe strany.

Na zéaklade vyssie uvedenych faktov tvrdi Kenneth Armstrong, ze ¢l. 49
je lexc specialis k ¢l. 48 a preto pouzitie ¢l. 48 by bolo nevhodné.

24V tej dobe to bol ¢l. 236

25 GIBA M. Adapticia ustavného systému Francizska na eurdpsku integraciu. Acta
Universitatis Carolinae Inridica 4/ 2004. Univerzita Katlova v Prahe., 2014. s. 233

26 Scotland in  the  European  Union  http:/ /www.scottishconstitutionalfutures.org/
OpinionandAnalysis/ViewBlogPost/tabid /1767 /articleType/ArticleView/ar-
ticleId/852/David-Edward-Scotland-and-the-European-Union.aspx [18. 11. 2014]
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Autor sa nestotoziuju s poslednym argumentom, pretoze podstata, ku kto-
rej smeruji zastancovia permanentného clenstva v EU, je zalozena na tom,
ze samotné vystipenie z terajSicho Statneho zvizku neznamena nevyhnutne
vystapenie z EU. Naopak, snazia sa obhajit’ tézu, Ze je zlucitelné vystipe-
nie zo Statneho zvizku resp. vyhlasenie nezavislosti a zaroven ostat’ clenom
Eurdpskej tnie so vietkymi jej vyhodami. Tato téza je vyjadrend v doku-
mente Skétsko v Eurépskej tnii?” vydanom $kétskou vldadou. Okrem iného
sa v flom vlada spolicha na fakt, ze aj pripadné dspesné referendum nado-
budne Géinnost’ az v polovici roku 2015 a dovtedy by stihla Skétska vlada
nielen vyriesit’ vSetky problémové otazky s Vel'kou Britaniou, ale aj uzavriet’
zmluvu s EU, ktoré by zabezpeéila kontinuitu® ¢lenstva.

Ak by sa pripustila moznost’ postupovat’ podla ¢lanku 48 ZEU t.j. pozme-
nenim zmlav na zaklade konsenzu ¢lenskych statov a eur6pskych institacii,
tak by samotna realizicia bola mimoriadne naro¢na. Vzhl'adom na skutoc-
nost’, ze procedura vyzaduje od clenskych statov jednomyselnost’ (¢o dava
kazdému t.j. aj dotknutému $tatu pravo veta), prichddza problém politickej
vole samotnych ¢lenskych statov. Aj napriek r6znym deklaraciam je pomerne
komplikované si predstavit’, ze by centrilna vlada v Londyne, Madride
alebo inom clenskom $tate suhlasila s reviznym postupom. Znamenalo
by to nielen znizenie vplyvu v Rade, zniZenie poctu kresiel v Eur6pskom
parlamente, ale v neposlednom rade aj pokles politického vplyvu na politiku
Eurdpskej tnie. Na druhej strane treba podotknut’, ze aj pri aplikacii ¢l. 49
ZEU je priznané pravo veta clenskému $tatu a preto sa zdd nemozné stat’
sa clenom EU bez sthlasu byvalej centrilnej vlady.

Skétska vlada odmieta nazory, ktoré naznacuju, ze bude musiet’ pouzit’
proceduru zakotvenu v ¢l. 49. Jednym z hlavnych argumentov je, Ze neza-
vislé Skotsko sa nestane $tatom mimo tzemia EU a preto neexistuje dévod,
aby sa muselo uchddzat’ tzv. Standardnym spésobom o clenstvo. Samotné
referendum bolo odsuhlasené centralnou vladou v Londyne a je v sulade
s ustavnym poriadkom Velkej Britanie. PodPa ¢l. 2 ZEU je EU zaloZend
na hodnotach slobody a demokracie a preto je pomerne t'azké si predstavit’

27 Http:/ /www.scotland.gov.uk/Resource/0043/00439166.pdf#page=3 & zoom=au-
to,-107,376 [18. 11. 2014]
28 S. V. Tamtiez
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ako by zdévodnovala EU mozné nerespektovanie vnitornych zalezitosti
&lenskych $tatov. Samotna ZEU v Cl. 4 odsek 2 uvadza, 7e EU re$pektuje
ndrodnii identitu obsiahnuti v ich 2akladnych politickyeh a sistavnych systémoch, vritane
regiondlnych a miestnych samosprin. Na zaklade argumentu, e Skotsko sa neo-
citne mimo uzemia je odvodena neaplikovatel'nost’ ¢l. 49 pre dany pripad.

Faktom hodnym zamyslenia je argumentacia® zalozend na ¢lanku 5 odsek
1 ZEU, kde je uvedené: ,,1ykondvanie privomoci Unie sa spravuje 3dsadon subsi-
diarity a proporcionality. Zastancovia daného nazoru tvrdia, ze pripadné roz-
delenie ¢lenskej krajiny na viaceré nezavislé staty je iba rozvijanim principu
subsidiarity. Autori nesuhlasia s danou argumentaciou kvoli viacerym aspek-
tom. Rozdelenie $tatneho ttvaru sa deje nezavisle na EU a dosledky presa-
huja kratkodoby horizont. Samotné Stiepenie sa ¢lenskych $titov nezabez-
peci bezprostrednejsi kontakt ob¢anov s institdciami, prave naopak, obcania
zneisteju.

Vzhl'adom na fakt, Zze vyssie uvedend analyza je zalozena na roznych
nazoroch ktoré sa opierajd najmi o jazykovy vyklad, je tu Siroky priestor
na rozne interpretacie. KedZe neexituje konkrétny pripad podobného cha-
rakteru z histérie, je dolezité upriamit’ pozornost’ aj na dnesnych politickych
predstavitelov, ktor{ by mohli viest’ rokovania so separatistickymi ¢ast’ami
o moznom Cclenstve. Predseda Eurdpskej komisie José Manuel Barroso™
sa v liste pre Snemoviiu lordov vyjadril pomerne jednoznaéne. Podla jeho
nazoru: ,,EU je zalogend na Zminvach, ktoré sa vztabuyi iba na lenské stity, ktoré
ich schvdlili a ratifikovali. Ak sa last dizemia Hdenskébo $tdatu rozhodne opustit’ densky
St a stat’ sa nezdvishim Stdtom, tak sa Zmluvy nebudii nadale vitahovat’ na odclenené
teritgrinm. Inymi slovami, novy nezdvisly stdt bude faktom jebo nezavislosti povagovany

31

za 1. tretiu Rrajinn, na ktori sa nebudi vztahovat’ Zmluyy©'. Nazor predsedu

29 EDVARD D. EU Law and the Separation of Member States, 36 Fordham Int’l L.J.
1151 (2013) http://fordhamilj.org/articles/eu-law-and-the-separation-of-member-sta-
tes/ [18. 11. 2014]

30 Tento nazor prezentovali aj Romano Prodi a Viviane Reding, http://acelg.blogactiv.
eu/2014/09/19/secession-within-the-union-scotland-said-no-but-the-quest-for-a-le-
gal-framework-continues/ [18. 11. 2014]

31 Http://www.parliament.uk/documents/lords-committees/economic-affairs/
ScottishIndependence/EA68_Scotland_and_the_EU_Barroso%27s_reply_to_Lotrd_
Tugendhat_101212.pdf [18. 11. 2014]
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Komisie je nazorom viacej politickym ako pravnym, ale ako vrcholny pred-
stavite? EU a ¢lovek, ktory by viedol mozné rokovania o prijati resp. zot-
vani v EU, nesmie byt” ignorovany.

3 Problematika Obcdianstva EU v kontexte secesie

Jednou z najproblematickejsich otazok, ktoré sa vynaraja pri secesii od clen-
ského §titu EU, je otizka obdianstva resp. euroobéianstva obyvatelov Zij-
ucich na uzemi nového statu. Obcianstvo Eurdpskej unie je derivované
od primarneho obdianstva ¢lenského $tatu.”? V pripade, ak by bolo Skétsko
vylacené z EU, tak by jeho obéania (vyse 5 miliénov) stratili aj eurépske
obcianstvo, ked’ze to je odvodzované od obcianstva clenského $tatu. Treba
zdoraznit’, ze zavedenie a existencia obcianstva Eurdpskej tnie ni¢ nemeni
na skutocnosti, ze zatial neexistuje politické spojivo medzi jednotlivymi
ob¢anmi clenskych $tatov.”” Z rozhodnutia Sidneho dvora Eurépskej unie
v ptipade Rottmann® vyplyva, ze strata samotného obdianstva je vo vylucnej
kompetencii ¢lenského statu. Ak vsak so stratou obcianstva strica aj euro-
obcianstvo, je potrebné aby to bolo posudzované proporcionalne a v sulade
s pravom EU.
V pripade Grzelegyk Stdny dvor povedal: ,,Unijné obéianstvo je preduriené
stat’ sa dkladmim statusom obyvatelov Hdenskych statov.” Mnohé dalsie judikaty
Sudneho dvora sa zameriavali na zakaz diskriminacie a snazili sa priradit’
prava pre obc¢anov, ktoré si odvodené od ich euroobéianstva.” Sudny dvor
svojou judikaturou predefinoval to, ¢o bolo pokladané skor za internu vec
clenskych statov. Dnes su mnohé situdcie posudzované ako dostato¢ne spo-
jené s pravom EU a to najmi ak maji dopad na prava, ktoré s pozivané
na zaklade statusu Eurépskeho obc¢ana.’
Podobnym pripadom, ako by mohol nastat’ v pripade odobratia euroob-
&anstva, ¢ uz Skétskym alebo inym euroobéanom, sa zaoberal Eurépsky
sud pre Fudské prava v pripade Kuric v. Slovenia. Pripad sa tykal cudzincov,
32 KLIMA, K. Evropské privo. Plzen: Ales Cenék, 2011, s.44
35 GIBA M. Eurdpsky patlament a demokraticky deficit Gnie. Perspektivy vyjvoja sistavného
prdva v podmienkach ednocujiicej sa Eurdpy., Pravnicka fakulta, Univerzity Komenského
v Bratislave. 2011 .33
34 C-135/08

35 Napr. Ruiz Zambrano v ONEM - C-34/09
36 P. CRAIG and BURCA G. Ex Law. Oxford University Press — Fifth edition, 2011. 5.833
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ktorf ziskali pravo na pobyt predtym, ako Slovinsko vyhlasilo nezavislost’
od Juhoslavie. Po vyhlaseni nezavislého Slovinska neboli drzitel'mi oprav-
nenej statnej prislusnosti, ktora by im umoznovala aby mali narok na pobyt.
., Cudzinec ktory legdlne byva v krajine a chee v nej ostat’ it’ nemusi nevybnutne Ziskat’
J¢j obianstve. " Na zaklade vyssie uvedeného stanoviska je mozné odvodit’,
ze ak uz niekto byva v krajine legalne, ma pravo v nej zotrvat’ aj napriek
tomu, ze uzemie sa odclenilo t.j. v silade s duchom daného rozhodnutia
by nebolo mozné ziadat’ ob¢anov, ktori ziji na odstiepenom dzemi, aby
sa uchadzali o nové obcianstvo. Pripad Kuric v. Slovenia moze byt kIdcovy
pre obcanov, ktori by cheeli ostat’ Zit” v novom $tatnom uatvare, ale nechceli
by prijat’ jeho obcianstvo.

Na zaklade vyssie rozobranych sidnych rozhodnuti je mozné predpokla-
dat’, Ze pozbavit’ obéianstva obcanov nezavislého Skétska alebo Katalanska
by bolo v rozpore s pravom EU. Zavaznou otézkou tstavno-pravneho cha-
rakteru sa javi problematika, odkial’ vlastne pochadza resp. sa odvodzuje
euroobéianstvo. Podla dnesnej pravnej apravy v &l. 9 ZEU ,,Obéanstvo Unie
dopliia stitne obianstvo a nenabridza ho.“ Na druhej strane je nutné zdéraz-
nit’, e Stdny dvor EU vyuzil pomerne extenzivny vyklad Zmlav a posu-
nul euroobciansvo na nova uroven. Vzhl'adom na to, Ze po osamostatneni
Skétska by nemohli byt” jeho ob¢ania zbaveni euroobéianstva (doraz najmi
na proporcionalitu pozri Rottmann) je zaujimava hypotéza, ¢i by nemohli
de facto obc¢ania Skétska ako euroobéania byt” dotknuti napr. legislativou bez
moznosti vplyvat’ na jej kreovanie. Podla autorov by dany stav bol v pri-
krom rozpore s hodnotami EU tak, ako sd uvedené v ¢l. 2 ZEU.

Zaver

Problematika vzt'ahu a interpreticie medzinarodného a eurépskeho prava
je mimoriadne zlozita a nie je mozné vyslovit’ jednoznacnu definiciu, ktora
by dala odpoved na vsetky otazky. Pripad Kadi udal urcity smer, ktorym
sa ztejme bude uberat’ vzt'ah tychto dvoch pravaych poriadkov, ale zda-
leka nevyriesil vsetky nuansy. Pojmy ako secesia alebo sukcesia boli pévodne
vlastné iba medzinarodnému pravu, avsak pravo Eurépskej tnie postupne
37 Http://hudoc.echr.coe.int/sites/eng/Pages/search.aspx# { %022 fulltext%22:[%22ku-

ric%22],%22documentcollectionid2%22:[%022GRANDCHAMBER%22,%22CHAM-
BER%022],%22itemid%22:[%22001-111634%22]} [18. 11. 2014].
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pokryva aj tieto otazky. Samotna interpreticia oboch pravnych poriad-
kov je pomerne v silnej zavislosti na judikatire, ktora reaguje na aktualne
pripady. Aktualne separatistické nalady v Burépskej tnii davaji pomerne
vysoku $ancu, Ze sa ¢lenské staty EU spolu s organmi EU budd musiet’ zao-
berat’ otazkou sukcesie a secesie v ramci EU.
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Abstract

The supranational nature of the EU law and its general principles, with
the principle of efficiency as the most prominent example, are shifting
the vector of interpretative relations between the EU law and the national law
insuch a way that the EU law is an interpretative determinant for national laws.
On the other hand, however, when establishing general rules of the EU law,
the Court of Justice drew inspiration from, among other things, the com-
mon constitutional tradition shared by Member States. Where they exist,
the general principles common to the Member States’ national laws extrac-
ted in the process of interpretation of the EU law become a determinant.
Non-contractual liability is a typical example of such a phenomenon within
the EU, where treaty rules are directly subordinated to the “general princi-
ples common to the laws of the Member States”. These principles became
a basis for the concept of EU’ liability for damages. However, the pro-
blem of liability of public authorities of the Member States for damage
is affected by the variety of concepts. It is especially vivid for the liability
for legal action (liability in the absence of unlawfulness). The paper focuses
on the example of EU liability for legal acts committed by EU bodies and
discusses how the Court of Justice applies the element of “general princi-
ples common to the laws of the Member States” in the process of interpre-
tation of the EU law, as well as how views of the Court on this issue are
evolving in time.

Key words

General Principles of Law; General Principles Common to the Laws of the
Member States; Interpretation of EU Law; Non-contractual Liability of EU.
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1 Introduction

The legal system of the European Union and national legal systems
of the Member States form a complicated system of interconnected vessels
with variable vectors of influence. On the one hand, the transnational nature
of the EU itself and resulting peculiarities of its legal system with the ove-
rriding rule of EU law primacy makes the EU law a key factor in determi-
ning the interpretation of national law'. This is expressed most prominently,
of course, in the principle of conform interpretation (interpretation of nati-
onal legislation in conformity with EU-law)?.

On the other hand, general principles of national legal systems tend
to be a factor determining the interpretation of EU law too. This is due
to three main reasons.

First of all, the legal system of the European Union has not been crea-
ted ex nzbilo; it is in fact a result of evolutionaty incorporation of solutions
taken from national legal systems. The EU law is derived from both eco-
nomic and legal interpretation by the Member States’. This can be seen
especially in the construction of general principles of EU law that were
created using legal ideas widely accepted in all Member States, that is -
according to the terminology of the treaty - the constitutional traditi-
ons common to the Member States (Article 6, paragraph 3 of the Treaty
on European Union). Constitutional traditions and international obligations
common to the Member States became the foundation of the EU Charter

1 According to a classical perspective: ,,By creating a Community of unlimited duration,
having its own institutions, its own personality, its own legal capacity and capacity of re-
preentation on the international plane, and, more particulary, real power stemming from
a limitation of sovereignety or a transfer of powers from the States to the Community,
the Member States have limited their souvereign righta, albeit within limited fields, and
have thus created a body of law which binds both their nationals and themselves” (Case
6/64, Costa v. ENEL; [1964] ECR 585 [593]).

2 ,In applying national law, whether the provisions in question were adopted before
or after the directive, the national court called upon to interpret it is required to do so,
as far as possible, in the light of the wording and the purpose of the directive in order
to achieve the result pursued by the latter and thereby comply with the third paragraph
of Article 189 [art. 288 TFEU] of the Treaty” (Case 14/83, Von Colson, [1984] ECR
1891 [1909], pat. 26; Case C-106/89, Marleasing, [1990] ECR 4135 [4159], par. 8).

3 Case 155/79, AM & S Europe Ltd. v. Commission; [1979] ECR 1577 [1610], par. 18.
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of Fundamental Rights*. According to the scholatly opinion expressed
in literature, “the legal orders of the Member States and the European
Union are conceptualized as a unity, which is underpinned by common legal
principles — a European Common Law ot zus commune enropaeuns™.

Second, main actors in the process of interpretation of EU law, that is -
judges of EU and national courts, were influenced during their professio-
nal careers by elements of their respective national legal systems. This kind
of “stigma” must affect their interpretation of EU law. As a result, they will
balance between the requirements of the EU’s supranational legal system
and patterns and definitions rooted in their national systems, whichformed
them as law professionals.

Third, the treaty provisions themselves sometimes refer directly to the principles
common to the legal systems of the Member States, making them a factor deter-
mining the process of interpretation of EU law, but also giving it a role of under-
lying material on which specific institutions of EU law are to be established.

A typical example of this type of solution is the issue of EU’s liability for
damage, so called non-contractual liability (responsabilité extracontractuelle,
anfervertragliche Haftung). Pursuant to Article 340, paragraph 2 TFEU, “in
the case of non-contractual liability, the Union shall, in accordance with
the general principles common to the laws of the Member States, make
good any damage caused by its institutions or by its servants in the perfor-
mance of their duties™.

4 In its preamble, it is moreover stated that ,,this Charter reaffirms, with due regard for
the powers and tasks of the Community and the Union and the principle of subsidiarity,
the rights as they result, in particular, from the constitutional traditions and international
obligations common to the Member States (...)”.

5 M. Herdeggen, General Principles of EU Law: The Methodological Challenge, in: General
Principles of EC law in a proces of development, [eds.] U. Bernitz, J. Nergelius, C. Cardner,
Alphen aan den Rijn: Kluwer Law International 2008, p. 346.

6 Moreovet, paragraph 3 extends the above rules of liability to a damage caused by ECB
or officers thereof when on duty. In further analysis, I have left aside the question
of almost identically worded Article 188 of the EAEC Ttreaty, because of similarity
of the provisions and far less practical importance. I have also decided not to analyse
the Treaty establishing the European Coal and Steel Community which also provided
for EC’ liability for damages. See more on this subject in: L. Hancher, Issues of Non-
Contractnal Liability under the Euroatom Treaty, |in:| Non-Contractual Liability of The European
Communities, [ed.] H. G. Shermers, T. Heukels, P. Mead, The Hague 1988, p. 53; G. Bebr,
The Non-Contractual Liability of The Enropean Coal and Steel Community, in: Non-Contractual
Liability of The European Communities, eds. H. G. Shermers, T. Heukels, P. Mead,
The Hague 1988, p. 39.
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The manner how the rules of EU’ liability for damages are regulated
in the EU Treaties clearly demonstrates the need for an analysis of legal
systems of the Member States in order to find general principles that are
common to all Member States to determine the direction of interpretation.
To use the general principles common to legal systems of the Member States
as a factor determining the interpretation of the EU law we need to collect,
through a theoretical analysis, appropriate building material in the form
of a set of concepts and legal solutions that ate common to legal culture
of all Member States.

Of course, it is not about a detailed analysis of legal systems of the Member
States. To find out whether a general principle of law exists, the Court does
not require the principle to exist in all the national legal systems’. The com-
munity of legal ideas is not contrary to the variety of specific solutions that
implement these ideas. It is rather about finding some common basic ideas
that would indicate the direction of interpretation of the Treaty provisi-
ons. This reference authorises the EU’s courts to carry out a sort of law-
-making activity restricted by general principles common to all Member
States®. According to some authors, ,,the laws and constitutional traditions
of the Member States appear as mere indicators or sources of insporation
which point to the common principles on the basis of which the Court deve-
lops a specific rule of European Union law. The term of source of inspira-

tion suggest that we are dealing with a creative proces based on inspiration

rather than a scientific proces of discovery or neatly logic reasoning”.

7 Opinion delivered by Advocate General Léger in the Case C-87/01 P, Commission v.
CEMR, [2003] ECR 1-7617, par. 52.

8 A.wv. Bogdandy, Enropa 1992 — Die aufServertragliche Haftung der Europdischen Gemeinschaften,
Juristische Schulung 1990/11, p. 873, P. Gilsdotf, O. Niejahr, [in:] Kommentar zum
Vertrag iiber Enropdische Union und zur Griindung der Europdischen Gemeinschaft, [eds.] H. v.
d. Groeben, J. Schwarze, Baden-Baden 2004, p. 1404, E. Grabitz, Liability for Legislative
Acts, [in:] Non-Contractual Liability of The Enropean Communities, [eds.] H. G. Shermers, T.
Heukels, P. Mead, The Hague 1988, p. 2-3; M. Herdegen, Die Haftung der Europdischen
Wirtschaftsgemeinscheft fiir feblerbafte Rechtssetzungsakte, Berlin 1983, p. 38, S. A. Haack, Die
anfServertragliche Haftung der enropdischen Gemeinschaften fiir RechtsmifSiges Verbalten ibrer Organe,
Frankfurt am Main, 1995, p. 22; R. Seerden, F. Stroink, Administrative law of the European
Union, its member states and the United States: a comparative analysis, Antwerpen 2002, p. 292;
A. Turk, Judicial Review in EU Law, Northampton 2010, p. 240.

9 M. Herdeggen, op. cit., p. 347.

121



DNY PRAVA / DAYS OF LAW 2014

Therefore, the idea is to transfer to the EU system certain general principles
rather than detailed solutions, in order to build a rule to be applied to a pro-
blem occurring within the whole Community’.

However, situations happen where some general ideas that are deeply esta-
blished in some jurisdictions of Member States are not equally accepted
in another. Then a question emerges whether there are, in that given area,
general principles common to all legal systems of the Member States to,
provide material for the development of general principles for the EU law.

A typical example of this can be the question, mentioned in the title hereof,
of civil liability for the consequences of lawful activities by public authori-
ties. Currently, liability in damages for unlawful acts committed by public
authority is perceived as an obvious and inseparable element of rule-of-law
principle.!" The rule-of-law principle is also applied in the EU law, both
in terms of liability of the Member States for damage caused due to a bre-
ach of obligations under EU law'? and liability of the Union itself for acts
taken by its bodies.

The principle of liability for the consequences of lawful activities of pub-
lic authorities is not accepted as widely as it was before. On the one hand,
the vast majority of legal systems of the Member States have specific legal
arrangements providing for compensation in certain cases of damage incu-
rred as a result of lawful activity. In addition, a certain standard of pro-
tection of individual rights at the European level is forced by Article 1
of the Protocol No. 1 to the Convention for the Protection of Human
Rights and Fundamental Freedoms. The basic elements of the princi-
ple of property protection expressed in that article include the obligation
to pay compensation for expropriation for the public purpose'. Despite this
common standard, there are Member States where the principle of liability
10 A. Kaczorowska, Eurgpean Union Law, New York 2013, p. 117; J. 'T. Lang, The princi-
Pple of effective protection of Community law rights, [in:] Judicial review in Enrgpean Union law,
[eds.] D. O’Keeffe, A. Bavasso, The Hague 2000, p. 263-266; F. Seyersted, Common Law
of International Organizations, Leiden-Boston 2008, p. 469-470.
1 A, Bleckman, Zur Dogmatik des Allgemeinen Vermaltungsrecht I, Baden-Baden 1999, p. 25.
12 Created based on the widely known triad of rulings: Francovich — Brasserie du Pechenr
(Factortame) — Kobler.
13 Cases James v. United Kingdom (Judgement of 21 February 1986), par. 53-67; Lithgow

v. United Kingdom (Judgement of 8 July 1986), par. 109; Holy Monasteries v Greece
(Judgment of 9 December 1994), par. 71. [http://hudoc.echr.coe.int/].

122



Sbornik pfispévkl z oblasti vefejného prava

for lawful acts of public authority is not universally accepted (the UK and
Ireland). However, even among the countries where this principle is gene-
rally recognised, there is disagreement as to the scope and rationale of this
regime of liability.

Even if there is no uniform standard applicable to a given legal institu-
tion throughout the Member States, this does not prevent creating a rule
of EU law on the basis of “general principles common to the laws
of the Member States”. ECJ case law analysis shows that when looking
for these rules, EC] takes into account rather the spirit of national laws,
their evolution and general features than specific legal solutions. When crea-
ting a rule of EU law based on “general principles” the general tendency,
or sometimes just the lack of it, may inspire the judges'®. As E. Grabitz put
it, “(...) the reference in Article 215(2) [at present 340(2) TFEU] to “general
principles” must be seen to require something other than a mere compara-
tive law approach. It is better understood as an empowerment of the Court
of Justice to develop a European standard of liability through the concreti-
sation of general legal principles. (...) Legal comparison serves to help find
solutions by showing how general principles of law have been concretised

in the particular legal orders of the Member States”".

This is owing to the fact that in the process of discovering general princi-
ples, the EC]J is entitled to choose the most appropriate one from the point
of view of the objectives of EU law. As it is emphasized in the reference
literature, “once the ECJ incorporates a national principle into EU law,

it becomes an independent, autonomous principle which may have a diffe-

rent meaning from one known to national laws”'¢

. ,,Legal comparison can-

14 Several decisions are cited as examples, in which ECJ has recognised a principle which
is rejected by all Member States but one and rejected a principle common to national
laws of all Member States but incompatible with the requirements of EU law - Cases
26/67 Danvin [1968] ECR 315 and 9/69 Claude Sayag and S.A. Zurich v. Jean-Pierre
Ledu and Others [1969] ECR 329

15 E. Grabitz, op. cit., p. 2.

16 A. Kaczorowska, op. cit., p. 117. Similarly J. T. Lang, op. cit., p. 267. See also: K.
Lenaerts, J. A. Gutierrez, The Role of the General Principles of EU Law, in: A Constitutional
Order of States?: Essays in EU Law in Honour of Alan Dashwood, eds. A. Arnull, C. Barnard,
M. Dougan, E. Spaventa, Oxford 2011, p. 183: ,,(...) in discovering general principles
(...) the ECJ does not seck to identify the lowest common denominator from national
constitutional traditions. Instead, the ECJ follows ‘an evaluative approach’, according
to which the Court incorporates the solution provided for by the national legal orders
that fits better or is in line with the objectives and the structure of the Treaty”.
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not substitute for the task of secking separate Community solutions because
there are Community-specific methodological principles and perspectives
which do not apply for the Member States”"’. In the context of the EU’ lia-
bility it is widely pointed out that the rules of liability must take into consi-
deration the fact that the EU “primarily makes economic decisions, which
are often designed to achieve certain goals”. On the other hand, it is nece-
ssary to take into account the role of liability as a factor in the legitimacy
of EU bodies and an important element of the protection of fundamental
rights'®.

The differences between legal systems of the Member States make it difficult
to discover the content of common principles that would form the foun-
dation, within the meaning of Article 340 paragraph 2 TFEU, for the deve-
lopment of the concept of EU’ liability for damages in this respect. This
problem can be seen in the various EU case-law. The following discussion
will shed some light on these interpretation problems.

2 Scholarly opinion

From the axiological point of view, EU’ liability for damages is a manife-
station of its special position as an international law entity when compa-
red to traditional international organisations. The Member States transfer
part of their sovereign powers to the EU (and its legal bodies), including
the power to enactlegislation which is directly applicable in national legal sys-
tems of the Member States. As a result of this “supranationality” of the EU,
Member State nationals have directly become subject to EU’ authority.
The legitimisation of EU activities within Member States’ national commu-
nities requires intact level of guarantees for fundamental rights to be ensu-
red. Liability for damages compensates the special EU’s law-making powers,

17 E. Grabitz, op. cit., p. 2

18 Tbidem, p. 3. Sec also case 46/87 and 227/88 Hoechst v. Commission [1989] ECR
1-2919 (2924), where general principles common to the laws of the Member States
inspired the general principle of EU law for the protection of individual rights: “(...)
in all the legal systems of the Member States, any intervention by the public authorities
in the sphere of private activities of any person, whether natural or legal, must have a le-
gal basis and be justified on the grounds laid down by law, and, consequently, those sys-
tems provide, albeit in different forms, protection against arbitrary or disproportionate
intervention. The need for such protection must be recognized as a general principle
of Community law”.
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which is determined by the need to protect fundamental rights. Since
the EU bodies are authorized to exert sovereign interference with the legal
sphere of citizens, it was necessary to create regulations to provide the possi-
bility to compensate the damage caused by those bodies".

The very existence of the principle of EC liability for damages is out of ques-
tion, however prerequisites for such liability remain a matter of dispute. Said
reference to the “general principles common to the laws of the Member
States” is a source of essential problems here, due to deep differences, some-
times considerable, in the regulation of the principle of liability of public
authorities in the Member States.

As regards liability for unlawful acts taken by the EU bodies, despite ini-
tial difficulties, the ECJ established consistent case law on liability for both
administrative and normative acts by invoking these common rules.”.

However, at least some of the legal systems of the Member States introduce
rules that oblige public authorities to remedy at least some of the damages
caused by lawful acts. The axiological reason for this regime of liability
is the principle of equality of public burdens. This idea stems from the views
of French and German scholars and judicature.

The principle of equality of public burdens (/égalité devant les charges pub-
ligues) follows the general rule of equality. As a rule, every citizen must
be ready to bear burdens arising from public authority activities, as every
citizen may benefit from them. These burdens should however be borne
equally by all. Public administration should avoid imposing excessive

19 A. Biondi, M. Farley, The Right to Damages in European Law, Alphen aan den Rijn 2009,
pp. 2-10; K. Gutman, The evolution of the action for damages against the European Union and
is place in the system of judicial protection, CML Rev. 2011, no. 3, p. 695-696, S. A. Haack,
Die aunpervertragliche Haftung der Europdischen Gemeinschaften fiir rechtsmdfiges Verbalten ibrer
Organe, Frankfurt am Main — Berlin — Bern — New York Prais —Wien 1995, p. 1 and 166.

20 K. Grabitz, op. cit., p. 3-9; H. ]. Bronkhorst, The VValid Legisiative Act as a Cause of Liability
of the Communities, in: Non-Contractual Liability of The Eurgpean Communities, eds. H. G.
Shermers, T. Heukels, P. Mead, The Hague 1988, p. 13; W. van Gerven, Non-Contractual
Liability of Member States, Community Institutions and Individuals for Breaches of Community Law
with a View to a Common for Europe, Maastricht Journal of European and Comparative
Law, no. 6 (1994), pp. 6-40. It is worth noting that the idea of introducing EC liability
in damages was proposed much earlier in the literature of the subject: Lord M. Stuart,
The “Non-Contractual” Liability of the Eunropean Economic Community, Common Market Law
Review, (1975) 12, Issue 4, pp. 493-512.
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burden on a particular individual. When such an excessive burden happens
to be unavoidable, a breach (l rupture) of the equality of public burdens
arises and in consequence the duty of compensation arises only in case
of a sufficiently serious infringement of the rule of equality. This means
that not just the causal link between the acts of the public authority and
the damage incurred must be demonstrated, but also a special, exceptional
character of the damage must be proven. The damage must affect the con-
cerned party in a special way — the size of the burden and the damage caused
by it must exceed the normal measure accepted in the light of the rules
of social coexistence in that particular society™.

The concept of Lastengleichheitpringip is a German equivalent of the French
idea of /'égalité devant les charges publiques. It forms a basis for the so-called a//ge-
meiner Aufopferungsanspruch — the general concept of compensation for special
sacrifice to the community. Similarly to its French equivalent, this principle
provides that as every citizen has a duty to bear public burdens, at the same
time he is entitled to compensation in case of being forced to make special
sacrifice for the sake of the community. Again, it should be stressed that not
every damage done to legally protected goods gives rise to the right to com-
pensation. There is a requirement to demonstrate extraordinary nature
of the damage, expressed in the strict delimitation of the circle of people
entitled to compensation as well as in the requirement of utmost severity
of the damage (Sonderopfer — special sactifice to the community)®.

2t R. Chapus, Droit administratif général, Tome 1, Paris, 2001, p. 1363-1373; Y. Gaudemet,
Traité de droit administratif. Tome 1. Droit administratif général, Paris, 2008, p. 803-805; P.
Nacimiento, Gemeinschafisrechtliche und nationale Staatshaftung in Dentschland, Frankreich und
Izalien, Baden-Baden, 2006, p. 122-128; M. Paillet, La responsabilité administrative, Paris,
1996, p. 156-167; P. Senkovic, I ¢volution de la responsabilité de I'Etat législatenr sons linfluen-
ce du droit communantaire, Bruxelles, 2000, p. 189-209; J. Waline, Droit adpministratif, Paris,
2008, p. 473.

22 H. Maurer, Aljgemeines Verwaltungsrecht, Minchen, 2006, p. 773-779; P. Nacimiento, gp.
at., p. 85; E. Ossenbtihl, Staatshaftungsrecht, Miinchen, 1998, p. 136-138, 146; W. Rufner,
in: Allgemeines Verwaltungsrecht, ed. H.-U. Erichsen, Berlin-New York, 1995, p. 609, p.
648-649; H.-D. Sproll, in: S. Detterbeck, K. Windhorst, H.-D. Sproll, Staatshaftungsrecht,
Miinchen, 2000, p. 313-318.
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In view of the above, it has long been postulated by authors to introduce
the principle of EU’ liability for damages caused by lawful activities, by indi-
cating that this solution would satisfy the principles common to the legal
systems of Member States™.

The problem, however, is that there is no such type of public authority liabi-
lity in damages whatsoever in legal systems of some Member States (the UK,
Ireland). And on the other hand, even for countries where such legal insti-
tutions are in use, there are important differences between the legal systems
in this respect. In view of the above a fundamental question arises: whether
this type of liability for acts of public authority actually exists in the EU law.

The main argument used against the EU liability for lawful activities was
the threat of “flood” of claims for damages with financial impact difficult
to estimate. It would paralyse the EU decision-making bodies, which for fear
of financial consequences in the area of compensation payment that might
pose a threat to the EU budget would overly cautious when making impor-
tant decisions governing the common market™. Attention was also drawn
to the danger of excessively limited extent of discretion of EU bodies.
To avoid the liability for damages, those bodies would pay too much atten-
tion to individual interests, which would negatively affect the implementa-
tion of important political and economic objectives, and thus would signi-
ficantly lower the speed of integration process. It was also pointed out that
the EU legislature, as well as any national one, had to be provided with some
immunity in the process of development of its will, necessary for the proper
performance of its law-making function. The principle of liability for not-
mative acts, especially those in accordance with the EU’s legal system, would
drastically limit this essential freedom of the legislator.”

25 H.J. Bronkhorst, The VValid 1 egislative Act as a Cause of Liability of the Communities |in:] T.
Heukels, A. Mc Donell [eds.| The action for damages in Community Law, Kluwer 1997, p.
153-154; S. A. Haack, gp. cit., p. 2-3.

24 P. Cahier, Les éléiments constitutifs de la responsabilité extraconractuelle de la Communanté
Economique Enrgpéene |in:] Le droit international, nnité et diversité. Melangés offerts d Paul Renter,
Paris 1981, p. 146; E.-W. Fuss, Grundfragen der Gemeinschfishaftung, Europarecht 1968/4,
p. 370, S. Kadelbach, Staatshaftung fiir Embargoschiden, Juristenzeitung 1993, Heft 23, p.
1140.

25 K.D.Borchardt, Die Schadensersatzlage [in:) M. Dauses [ed.|, Handbuch der EG-W irtschaftrechts,
Loseblattsammlung, Minchen 1993, p. 249; E. Grabitz, Das Awmtshafiung der Gemeinschaft,
[in:] M. Schweitzer [ed.], Europdisches 1 ermaltungsrecht, Wien, 1991, p. 192-193.
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Supporters of the extension of EU’ liability to lawful acts argued that
the introduction of such a rule would serve as an additional strengthening
of the rule of law and protection of fundamental rights in the EU legal
order. It has been pointed out that in view of the limited possibility by indi-
viduals to appeal against the acts of EU bodies, one of the solutions to fill
this gap in the EU system for the protection of individual rights might inclu-
des a claim for damages, which applies both to lawful and wrongful acts
by EU*

The introduction of liability for lawful acts would also help legitimize acti-
vities of the EU bodies. Fundamental rights are an important indicator for
the assessment of compliance of sovereign acts taken with the legal system.
In view of the above, the extension of powers of the EU bodies onto sove-
reign interference with the sphere of rights of individuals must be accompa-
nied by wider liability for the consequences of the actions taken”. Only full
protection of fundamental rights of individuals can provide adequate legiti-
macy of the EU action. In the same context, an argument is also being rai-
sed that the extension of liability to the consequences of lawful acts would
increase the possibility of controlling capabilities of the EU courts vis-a-vis
legislative activities of the other EU bodies, which could also have a “legi-
timising” effect on the activity of the latter, and would benefit the quality
of law enacted by them™.

3  The views of jurisprudence

The European case law in this field is characterised by what can be descri-
bed as “variability of vectors in development trends”. Initially, there could
be seen an evolutionary trend towards the recognition of admissibility
of claims, provided however that in no particular case compensation has

26 S.A. Haack, gp. cit., p. 81 et seq.; P. Gilsdorf, O. Niejahr, op. cit., p. 1435. Similarly,
although only in relation to the unlawfulness of normative acts, see: F. Ossenbiihl,
Staatshaftungsrecht, Minchen 1998, p. 587.

21 A.v. Bogdandy, Eurgpa 1992 — Die anfServertragliche Haflung. .., p. 872-873; S.A. Haack, op.
cit., p. 86.

28 S. A. Haack, op. cit., p. 110 and the reference books cited there.
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been awarded®. It seems that the culmination of this evolution was the CFI

judgment on the FLAMM case. A kind of crowning of the case law accumu-

lated to date was the below reasoning contained in said judgment:

29

Where, as in the present case, it has not been established that conduct
attributed to the Community institutions is unlawful, that does not
mean that undertakings which, as a category of economic operators,
are required to bear a disproportionate part of the burden resulting
from a restriction of access to export markets can in no circumstan-
ces obtain compensation by virtue of the Community’s non-con-
tractual liability |[...]

The second paragraph of Article 288 EC bases the obligation which
it imposes on the Community to make good any damage caused
by its institutions on the ‘general principles common to the laws
of the Member States” and therefore does not restrict the ambit
of those principles solely to the rules governing non-contractual
Community liability for unlawful conduct of those institutions.
National laws on non-contractual liability allow individuals, albeit
to varying degrees, in specific fields and in accordance with differing
rules, to obtain compensation in legal proceedings for certain kinds
of damage, even in the absence of unlawful action by the perpetrator
of the damage [...].

When damage is caused by conduct of the Community institution
not shown to be unlawful, the Community can incur non-contractual
liability if the conditions as to sustaining actual damage, to the cau-
sal link between that damage and the conduct of the Community

See the judgements in cases: Compagnie d’Aprovisionement (Joined Cases 9 and 11/71,
Compagnie d’Approvisionnement, de Transport et de Credit S.A. and Grands Molins
de Paris S.A. v. Commission, [1972] ECR 391); Clemessy (Case 267/82, Clemmessy v.
Commission, [1986] ECR 1970); Biovilac (Case 59/83, SA Biovilac NV v European
Economic Community, [1984] ECR 4057); De Boer Buizen (Case 81/86, De Boer Buizen
BV v Council and Commission, [1987] ECR 3677); Dorsch Consuit (CFI; Case T-184/95,
Dorsch Consult Ingenieurgesellschaft mbH v Council and Commission, [1998],
ECR 11-667); Dorsch Consult (Court; Case C-237/98, [2000] ECR 1-6640]; Afrikanische
Frucht (Joined Cases T-64/01 i T-65/01; Afrikanische Frucht Compagnie GmbH
i Internationale Fruchtimport Gesellschaft Weichert & Co. v Council and Commission;
[2004] ECR 1I-521); FLAMM (Case 'T-69/00, Fabbrica italiana accumulatori motoca-
rri Montecchio SpA [FIAMM] and Others v Council and Commission, [2005] ECR
11-5393).
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institution and to the unusual and special nature of the damage

in question are all met [...]".

The fundamental reversal of this trend, which seemed to strongly decide
in favour of the principle of EU liability also for lawful acts, took place
in the ECJ judgment in the same FLAMM case. The EC]J corrected the posi-
tion of CFI by establishing that the latter had wrongly assumed the exis-
tence of EC non-contractual liability for lawful EC activity in the normative
sphere. The opinion of the ECJ stated as follows:

[...] as Community law currently stands, no liability regime exists
under which the Community can incur liability for conduct falling
within the sphere of its legislative competence in a situation where
any failure of such conduct to comply with the WTO agreements
cannot be relied upon before the Community courts. [...]in affirming
in the judgments under appeal the existence of a regime providing for
non-contractual liability of the Community on account of the law-
ful pursuit by it of its activities falling within the legislative sphere,
the Court of First Instance erred in law”".

This position has been considered a regress by scholars, compatred

to the then existing case-law™”, but it was upheld in a number of subsequent

judgments™.

30 Case FLAMM, par 157-160. This view was supported by the CFI in Case T-138/03,
E. R. and Others v Council and Commission: The second paragraph of Article 288 EC bases
the obligation which it imposes on the Community to make good any damage cansed by its institutions
on the ‘general principles common to the laws of the Member States’ and therefore does not restrict
the ambit of those principles solely to the rules governing non-contractual liability of the Commmunity for
unlawful conduct of its institutions. National laws on non-contractual liability allow individuals, albeit
1o varying degrees, in specific fields and in accordance with differing rules, to obtain compensation in legal
proceedings for certain kinds of damage, even in the absence of unlawfil action by the perpetrator
of the damage ([2006] ECR TI-4928, par. 153).

31 Joined Cases C-120/06 P i C-121/06 P, Fabbrica italiana accumulatori motocarti
Montecchio SpA [FLAMM)] and Others v Council and Commission, [2008] ECR 1-6513,
par. 1761 179.

32 Ch. Verlage, Vergeltungszille — Der EuGH rudert zuriick, Europiische Zeitschrift far
Wittschaftsrecht 2009/1, pp. 9-11; A. Alemanno, M. Schmauch, A? the End of the Tunnel
There is... Darkness: The European Conrt of Justice Denies EC Liability for WITO Non-
Compliance, European Law Reporter 2008/10, pp. 347-356.

33 Case T-437/05, Brink’s Security Luxembourg SA v. Commission, [2009] ECR 11-03233,
par. 240; Judg. of the (EU) CST, 12 May 2011, Case F-50/09, Livio Missitr Mamachi
di Lusignano v Commission, par. 209, curia.curopa.cu; Judg. of the CFI, 16 September
2013, Case T-333/10, Animal Trading Company (ATC) BV and Others v. Commission;
par. 195, curia.curopa.cu; Judg. of the Court, 14 October 2014, Joined Cases C-12/13
P and C-13/13 P, Gérard Buono and Others v. Commission; par. 43, cutia.curopa.cu.
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The opinion of the Court does not seem to definitely shatter the chance
of further development of case law in the opposite direction, that is towards
the recognition of the principle of liability for the effects of EU lawful acts
as well. In the Judgement in the Sviluppo Italia Basilicata Case® (March 25th,
2010), the Court, after invoking the Fiamm Case, and after stating that there
was no need for it to adjudicate on the ‘possibility of liability being incu-
rred on the part of the European Union for harm caused by a lawful act
in circumstances such as those in the present case’, the Court made clear
that the General Court was entitled, without erring in law, to reject a plea
of liability on the part of the European Union for harm caused by a lawful
act, on the ground that the damage alleged by the appellant was not, ‘in
any event’, unusual or special. In other words, the Court pointed out that
the General Court did not err in law in not resolving the question of whe-
ther there was strict liability under EU law and in rejecting ‘in any event’
the arguments submitted to it in the absence of proof that the damage
relied on was unusual and special.

The admission of possibility to make deliberations on the conditions of lia-
bility for lawful acts gives some hope that the ECJ has not said its last word
on the issue of liability for EU lawful acts yet.

4  Conditions for liability

In the judgments referred to above, in which the existence of EU’s liabi-
lity for damages was admitted or at least not excluded, EU courts formula-
ted potential conditions for such liability to arise. This element shows also
the influence of general principles common to the legal systems of Member
States (in particular the French and German concepts) as a factor determi-

ning the interpretation of EU law.

The regime of liability in the absence of unlawfulness is of exceptional
nature due to the fact that social coexistence requires bearing certain bur-
dens for the public good. This becomes particularly evident in the case
of the EU, where the need for its development and matching of EU law
to ever changing social, technological and economic conditions requires,
more often than in national legal systems, a change in the legal situation,

34 Case C-414/08 P, Sviluppo Italia Basilicata v Commission, [2010] ECR 1-2559, par. 141.
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thus inevitably leading to losses on the part of economic operators. Due
to the need to make the EU function propetly and fulfil its objectives,
the limit of sacrifices to be endured by individual entities for the sake
of common good seems to be higher than that in national legal systems™.
Therefore, the compensation is justified only in special situations where
encumbering an individual with consequences of actions taken in the public
interest would be incompatible with the fundamental principles of the (EU)
legal system - in other words: when it would be unfair.

As regards the prerequisite for a damage to arise, according to the views
of scholars and jurisprudence liability for damage due to lawful acts
by EU bodies can only arise in the event of actual, extraordinary sacrifice
for the sake of public good. The existence of this sacrifice is determined
by comparing the situation of the entity whose legal interest has been inf-
ringed by lawful acts of the body with that of other economic operators.
Extraordinary sacrifice would occur when a defined, particular circle of eco-
nomic operators is encumbered with a loss in a disproportionate manner
in comparison with others (special nature of the damage) and the limits
of the economic risks inherent in operating in the sector concerned atre
exceeded (extraordinary, atypical nature of the damage).*

Therefore, it is necessary to determine whether the circle of possible entities
whose legal interest has been violated is limited and small in terms of num-
ber (special nature of the damage). When the number of entities that incu-
rred damage has been significant - one should assume that this is a normal
consequence of operating in the Community, a public burden to be taken
into account by any economic operator. The circle of aggrieved parties must
represent a defined, limited group””.

The second aspect of assessment seeks to establish that the damage incu-
rred exceeds the limits of the sacrifice, which is indispensably and naturally

35 H.J. Bronkhorst, op. cit., p. 20; P. Gilsdorf, O. Niejahr, op. cit., p. 1435.

36 Case Dorsch Consult, par. 80; Case T-170/00, Forde-Reederei v. Council and Commission,
[2002] ECR 1I-515, par 56; Case T-138/03, E. R. and Others, par. 153; Case T-317/12,
Holcim (Romania) SA v Commission, Judg. of Court, 18 September 2014, par. 236,
curia.curopa.cu.; K. Arend, EC Liability in the Absence of Unlawfulness, Géttingen Journal
of International Law (2009) 1, p. 213-215; A. Biondi, M. Fatley, op. cit., pp. 138-145; P.
Gilsdorf, O. Niejaht, op. cit., p. 1435; S.A. Haack, op. ciz., p. 156.

37 S.A. Haack, op. cit., p. 158.
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associated with the operation within the Community, and that may be com-
monly accepted as economic risks of doing business in a particular sector
of economy in the Community market (extraordinary nature of the damage).
So, on the one hand the assessment of extent of the damage is impor-
tant - how far the action taken affected the legal sphere of the aggtieved,
how significant is the size of the resulting loss to the property affected.
On the other hand - one has to take into account the need to anticipate
the damage - whether the aggrieved could have and should have taken into
account the risk of damage, considering all the operating conditions in that
particular sector of the Community market.”.

Prerequisites for the EU’s obligation to pay damages must include also
the establishment of causal link between the conduct of its body and
the ensuing damage. As pointed out by the CFLin its judgment on the Dorsch
Consult case cited above, this condition must be proved by the applicant,
regardless of the type of regime of liability”. The condition of causal link
is fulfilled only if the occurrence of a special damage can be directly attribu-
ted to the action of public authority. The direct nature of the link between
the damage and action of the EU’ institution (body) may be confirmed
if the action in question is typically capable to cause effects of that type.
It is therefore necessary to assess whether, in the light of logical predictabi-
lity and adequacy, the damage is a result of the action taken by the EU’s insti-
tution (body).*

5 Summary

The problem of EU’ liability for damage is an example of the area
of application of the EU law where the vector of relationship determi-
ning the interpretation process is reversed in relation to what is dictated
by the principles of EU law primacy and pro-EU interpretation of national
law. It is the ideas and principles enshrined in national law (“general prin-
ciples common to the laws of the Member States”) that become a factor

38 P. Gilsdorf, O. Niejahr, [in:] op. cit., p. 1435. Similarly P. Craig, Compensation in Public Iaw,
Law Quartely Review (1980), vol. 96, p. 413; P. Craig, G. de Barca, EU Law. Text, Cases
and Materials, Oxford 2003, p. 567.

39 Case Dorsch Consult, par. 60.

40 S.A. Haack, gp. cit., p. 159, P. Gilsdorf, O. Niejahr, op. cit., p. 1435.
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affecting the process of interpretation of the EU law. However, the example
of the regime of liability for legal action shows the difficulties that may arise
during the process. The restraint and variability of the position of EU courts
on the issue of liability for legal action is a result of the contentious nature
of the regime in the legal systems of the Member States*..

A variable and finally negative position of the jurisprudence does not under-
mine the sense of the existence of the principle of non-contractual liability
of the EU also for some effects of lawful acts. Strong arguments proposed
by scholars for that concept and the “not yet ultimately closed” manner
of reasoning by the ECJ seem to suggest that we may expect further deve-
lopment trends in the case law on this issue. It is more likely that despite
serious differences, the very idea of liability for the consequences of spe-
cific lawful governmental intervention (in particular in respect to the right
of ownership) is a standard common to the legal culture of the Member
States.
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