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Abstrakt v rodném jazyce

Liberalizace pistupu kinformacim o Zzivotnim prdetli v disledku pijeti smeérnice
2003/4/ES, ktera nahradila do té doby platnowreimi 90/313/EHS, a jeji nasledna
transpozice do narodnich pravnictui ¢lenskych stét Evropské unie, roziila ve Spolkové
republice Nmecko debatu o tom, do jaké miry budou tefet Fistupu skuténosti, které
maji Zistat véejnosti utajeny, jako napobchodni tajemstvClanek si klade za ciliibliZit ve
zkratce tuto problematiku a na zaklaetlevantni pravni Gpravy a soudni praxenackého
Spolkového spravniho soudu zhodnotité&mny stav v této zemi.

Kli ¢éova slova v rodném jazyce
Smernice  2003/4/ES, fstup k informacim, obchodni tajemstvi, Spolkovéputdika
Némecko.

Abstract

Directive 2003/4/EC repealing Directive 90/313/EE@as liberalized an access
to environmental information. A debate concernihg &ccess to information intended to be
kept secret, i.e. excluded from the public accas®.g. trade secrets, has arisen in the Federal
Republic of Germany as consequence of transpositfidhe Directives in the national legal
orders of the European Union member states. Thisleaintends to briefly focus on this
dilemma and evaluate the current situation in doigntry based on the relevant laws as well
as practice of the German Federal Administrativar€Co
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1. INTRODUCTION

The main purpose of former European Economic ConiimEEC) as indicates its name
itself was of an economic nature, i.e. orientatedtloe support of economic co-operation
among the member states. As results thereof, thigoemental issues have not even been
subject to the EEC Tredtyntil Single European Act came into force in tleary1987. Since
that time, the EEC has been authorized to undegpkeific actions in order to contribute to
environmental protection. The last word, howevexenkept the member states.

The Commission of the EEC, despite these restristiadoptetalready three years later, i.e.
in the year 1990, Directive 90/313/EEC on the fmmdof access to information on the

! However, the EEC has been involved in environniengdters before the Single European Act camefice

due to a plenty of legally unbinding action progsaas of the years 1973, 1977 and 1983. See Offloiainal

(OJ) EC NoC 112 of 20.12.1973, p. 1, OJ EC N®139 of 13.6.1977, p. 1 and OJ EC Ko46 of 17.2.1983,
p.1.

2 Art. 130s EEC Treaty (art. 175 of the European @womity (EC) Treaty) has been used as legal basis.



environment This Directive constituted on the community leadlegal basis for free access
to available environmental information which shoblel granted to natural as well as legal
persons. The member states were obliged to bring theironati legal regulations in
compliance with the Directive by 31.12.1992 at thst. However, many of the member
states have failed to transpose Directive provisioman appropriate manrfeso that its
purpose has not been fully met. As shows a proposah new directive dealing with the
access to environmental information, which was @lated by the Commission in the year
2000, one of its ainiavas a necessary revision of Directive 90/313/EH®Bis new directive
should also pave the way towards the ratificatigrthe European Community (EC) of the
United Nations Economic Commission for Europe Comio®m on Access to Information,
Public Participation in Decision-Making and Accegslustice in Environmental Matters of
25.6.1998 (Aarhus-Convention) through the alignmehtthe proposal to the relevant
provisions of the Aarhus-Convention. The third airas to adapt Directive 90/313/EEC to
developments in information technologies so as ttkena “second-generation” directive
which will reflect the changes in the way infornoatiis created, collected, stored and
transmitted® This proposal was subsequently adopted by thepearo Parliament and by the
Council as Directive 2003/4/EC of 28.1.2003, onljguliccess to environmental information
and repealing Council Directive 90/313/EEC.

2. TRANSPOSITION OF DIRECTIVES IN GERMANY
2.1ENVIRONMENTAL INFORMATION ACT

The basic idea of the Directive 90/313/EEC, i.esugimg that public authorities are required
to make available information relating to the eamiment to any natural or legal person at his
request and without his having to prove an intevess transposed into German national legal
order one and half year after the transpositioriogdehas elapsed by the Environmental
Informatizlq Act (Umweltinformationsgesetz — UIG) &17.1994'° which came into force on
16.7.1994.

¥ 0J EC No. L 158 of 23.6.1990, p. 56-58.

* Kruzikova, E., Adamova, E., Komarek, J.: Pravoofiitho prosiedi Evropskych spolenstvi : prakticky
pravodce, Praha: Linde, 2003, p. 86.

® European Court of Justice (ECJ), C-217/97 (ConumisiGermany), judgment of 9.9.1999, Rep. 1999875
ECJ, C-233/00 (Commission / France), judgment 06 2003, Rep. 2003, 1-6625.

® See Report from the Commission to the Council taedEuropean Parliament on the experience gainéfein
application of Council Directive 90/313/EEC of 7.890, on freedom of access to information on the
environment, dated 29.6.2000, COM(2000) 400 fifwyw.eur-lex.europa.eu), last visited 8.11.2008.

" Gassner, U., Pisani, Ch.: Umweltinformationsanspund Geheimnisschutz — Zukunftsperspektiveriatur
und Recht 2001, pp. 506-512.

8 Lit. 1.1 of justification of the new directive gyosal, COM(2000) 402 final, OJ EC No. C 337E 0fl28000,
pp. 156-162.

°0J EU No. L 41 of 14.2.2003, pp. 26:32
19 Bundesgesetzblatt (BGBI.) 1994, Volume I, p. 1490.

™ Some UIG provisions and definitions were not imptiance with the Directive 90/313/EEC, so that B@J
must be involved - see ECJ, C-321/96 (MecklenburKréis Pinneberg), judgment of 17.6.1998
(www.curia.europa.eu), last visited 8.11.2008, EC:217/97 (Commission / Germany), judgment of 299,
Rep. 1999, I-5087.



Free access to information on the environment shbelpursuant to sec. 4 of UIG granted to
everybody. The right to information became therkwat personal subject right. This was
a fundamental change of the whole German conceptfothe access to information. The
former German “information law” has been based orstiact principle of document
confidentiality, whereas the right to informatiotself has been guaranteed only as
a procedural right. The documents and informatiomained therein could be made public in
an administrative procedure and only to the pandicts thereto provided that the inspection of
documents might help them to set up their claimoodefend themselvéd.The access to
information was therewith not generally excludetieTapplicant, however, had to prove his
legal interest.

The access to environmental information was noitmitdd. Sec. 3 par. 2 of Directive
90/313/EEC has enabled the member states to smrtgin access restrictions. In addition to
public interests, such as public security, natiodefense, the entitlement of access to
information might be refused also in cases whictb@aied typical issues of private sphere,
e.g personal data and/or files and its confidattjasommercial and industrial confidentiality
or intellectual property.

The UIG has adopted these exceptions nearly auth#pt whereas it has made clear
difference between the exclusion from disclosinigrimation to protect public (sec. 7 UIG)
and private interests (sec. 8 UIG). The circumstanender which facts identified as trade
and/or business secrets could be made accessibéeseleeduled in sec. 8 par. 1 UIG. The
access to trade and business secrets might noabged without authorization. Moreover, the
people concerned should be héatkefore the decision on disclosure of informatiahjch
might be potentially in the position to affect theotected trade and business secrets, was
taken. The UIG has constructed also a legal presamfhat the third party might be affected
by the decision provided that he has identifiedigraitted information as trade and business
secrets. However, pure identification of facts r@&lé and business secrets by the affected
person (subjective element) was not enough suffider denying making them public. The
person should demonstrate before the respectivdiytin each single case in detail that it
was a case of trade and business secret (objettinent).

2.2TRADE AND BUSINESS SECRET

Unlike in the Czech Republic, where the trade serdegally defined ascommercial,
manufacturing and technological facts relating toe tenterprise which have actual or
potential material or nonmaterial value, are nonwmonly available in the business circles in
guestion, and are to be kept confidential at thecwdition of the entrepreneur, who ensures
that his enterprise's secrets are protected in #able manner®, there is no such legal
definition in Germany. However, as many times befaspecially in community law, also
this shortcoming has been solved upon a practiceoofts'*which has been subsequently

12 5ec. 29 of German Administrative Procedures Actri¥altungsverfahrensgesetz - VWVIG) of 25.5.1976,
BGBI. 1976, Volume I, p. 1253.

13 The right of audience is generally stipulateddn. 28 VWVfG, ibid.
14 3Sec. 17 of the Act. No. 513/1991 Coll., Czech Caruial Code.

15 Federal Court of Justice (Bundesgerichtshof — BAHJR 111/53 (Mébelpaste), decision of 15.03.1955,
Zeitschrift der Deutschen Vereinigung fur geweridin Rechtsschutz und Urheberrecht (GRUR) 195524, 4
425, BGH, | ZR 72/59 (Wurftaubenpresse), decisibr0b.07.1960, GRUR 1961, p. 43, BGH, | ZR 64/00
(Prazisionsmessgerate), decision of 7.11.2002, GRUFR, p. 358.



accepted by expert public and literatdfeThe German conception differentiates between
trade and business secret. The first of both teromcerns especially facts and information
connected with an enterprise and its subject @agstruction and manufacturing methods)
whereas the business secret relates to the ecormmtindy of the enterprise itself (e.g. price
lists or lists of consumers). A fact is consideadousiness and/or trade secret, if it is:

a.relating to an enterprise,

b. known only to a limited number of persons and

c.to be kept confidential at the discretion of thegpreneur whereas

d. an entrepreneur has a justifiable (economic) istasEkeeping it secret.

The business and trade secret represent in nattreases a relevant part of enterprise value
or at least an economic advantage towards the fat@ompetitors. It is therefore logical,
that an entrepreneur does not have any interadisahbosure of these facts to the public. This
is just the point, where a free access to inforomatieven if only to that related to
environmental matters, may lead to a conflict betwa private and public interest. This
sensible issue became yet more discussed afteremguiation of access to environmental
information, Directive 2003/4/EC, has been adopted.

3. NEW REGULATION OF ACCESS TO INFORMATION
3.1 DIRECTIVE 2003/4/EC

As mentioned above, Directive 2003/4/EC replacinge®ive 90/313/EEC should bring the
community law in compliance with the Aarhus Convemias well as remedy the deficiencies
of former regulation.

Directive 2003/4/EC specified more precisely thenditons under which an access to
environmental information shall be granted or oa tther hand refused. A disclosure of
information became a general rule. Any refusal aéguest for environmental information
shall be permitted only in specific and clearlyidefl cases, whereas the grounds for refusal
shall be interpreted in a restrictive way, takintpiaccount for the particular case the public
interest served by disclosure. In every particakse, the public interest served by disclosure
shall be weighed against the interest served byettusal'” Unlike Directive 90/313/EEC, the
member states may no more categorically refuse dapplicant's request, since the
refusal/disclosure of information became a subjettobligatory consideration of the
respective authority. The authority must prove \ketthe public interest could not prevall
over the private interest of an entrepreneur opkegthe trade and business secrets secret.
Any exceptions allowing refusal of an informatiorsalosure must be interpreted strictly
restrictively. The member states were obliged tomlomize their national laws by the
beginning of the year 2005.

8 Schomerus, T., Schrader, Ch., Wegener, B.: Ummfeltinationsgesetz - Handkomentar, 2. edition, Baden
Baden: Nomos Verlagsgesellschaft, 2002, p. 282.eku\.-J., Potje, E.: Umweltinformationsgesetz dign
Freistaat Sachsen — Kurzkommentar, 1. edition, d@nesRichard Boorberg Verlag, 2007, pp. 104-10beRi
H., Ohly, A.: Gesetz gegen unlauteren Wettbewekmmmentar, 4. edition, Minchen: C.H.Beck Verlagd@0
pp. 1090 — 1093.

" Point 16 of the preamble in connection with agad. 2 of the Directive 2003/4/EC.



3.2NEW UIG

The Federal Republic of Germany has reacted onctvee 2003/4/EC by adopting a new
UIG of 22.12.2004 which came into force on 14.022tf New UIG extended among others
the number of public (and private) authorities Whiwere involved in disclosure of

environmental information and reduced the time qmkrin which a request should be
answered from two to one month. The leading thougfhthe Directive 2003/4/EC -

information disclosure as a general rule — has beearporated also by amending the
grounds for exclusion and restriction of the eatitent to protect public (sec. 8 UIG) as well
as private interest (sec. 9 UIG).

The facts considered a trade and/or business s&ta#éitbe in compliance with new sec. 9
UIG made public upon request in case the affeceadgm has agreed or a public interest in
disclosure shall prevail. The main question whigeds to be answered upon weightening
these two interests shall be whether the publicinga&f information is really in a position to
contribute to purpose of the whole regulation, t@.achieve a better environméntAs

a border line in this decision making process 4ofuihg the demand on proportionality
between the public and private interest — whichuhmot to be step over may be seen an
endangering of the sole existence on an enterprigs.should be the limit for the acceptance
of any information disclosur®. Such case could arise in situation when a traddoan
business secrets represent an essential valuepaftiaular enterprise and a disclosure of
relevant facts would cause in fact its serious enupal loses and potential subsequent
bankruptcy?*

Trade and business secret is further genéfatiynsidered a kind of property and therefore as
such fall within the scope of art. 14 of the GerniBasic Law (Grundgesetz) which stipulates
that property shall be guaranteed. Any inadequatgrictions of property or actions
(especially undertaken by the public authority) ebhimight harm this basic right, are
forbidden or a warranty by the existing laws isuieed.

In respect to above mentioned, a general acceptaideer on questions such as in what
extent the free access to environmental informattmall be guaranteed, or moreover, whether
the community law by wide extension of the inforrmataccess in environmental maters
(even if not intentionally) has not breached thsidbaight to property> would be surely
welcomed. Certain, at least partial answer, mayfdumd in the practice of the German
Federal Administrative Court (Bundesverwaltungsgeri BVerwG).

18 BGBI. 2004, Volume I, p. 3704.
¥ point 1 of the preamble of Directive 2003/4/EC.

%0 Cosack, T., Tomerius, S.: Betrieblicher Geheinutistz und Interesse des Biirgers an Umweltinformatio
bei der Aktenvorlage im Verwaltungsprozess, in: &l@eitschrift fir Verwaltungsrecht (NVwZz) 2003,§15.

2L Fluck, J.: Der Schutz von Unternehmensdaten im ehimformationsgesetz, in: NVwZ 1994, p. 1055.

22 Engel, R.: Der freie Zugang zu Umweltinformationeach der Informationsrichtlinie der EG und der @zh
von Rechten Dritter, in: NVwZ 1992, p. 111. Crifigawolff, H. A.: Der verfassungsrechtliche Schuler
Betriebs- und Geschaftsgeheimnisse, in: Neue haligt Wochenschrift (NJW) 1997, p. 98-101.

3 Beer, J., Wesseling, A.: Die neue Umweltinformasimie im Spannungsfeld von europaischer
Eigentumsgewabhrleistung und privatem Informatioresasse, in: Deutsches Verwaltungsblatt 2006, 3-143.



4. BUNDESVERWALTUNGSGERICHT IN PRACTICE

BVerwG is usually concerned with questions regaydifne access to environmental
information pursuant to UIG in case they are someltonnected with right to access to
information granted by Administrative Court Proceszi Code
(Verwaltungsgerichtsordnung), namely with its s86. par. 1. This provision set up an
obligation for administrative authorities to produdocument upon request, unless a public
interest would be endangered or certain facts, hvisicall be kept secret by law or with
respect to their nature, would be made public. @t business secret is one of them.

BVerwG has acknowledged in its practice that thentéenvironmental information” as
defined in art. 2 par. 1 of Directive 2003/4/EC nbe interpreted in a broad serR8& his
way of interpretation fully complies with the ddois of the European Court of Justice
according to whichHa national court, which is required, when applyinge provisions of
domestic law adopted for the purpose of transposiniggations laid down by a directive, to
consider the whole body of rules of national lavd an interpret them, so far as possible, in
the light of the wording and purpose of the diregtin order to achieve an outcome
consistent with the objective pursued by it [.2].However, this cannot result in a general
disclosure of facts, even if they fall within theope of this term. A confrontation of the
interests in conflict, namely disclosure and noseliisure of information, must be applied in
each single case, yet more in such situations iichwtine affected interest is guaranteed by
Basic Law as it is the case by trade and businexet® The same process shall also apply
during a court procedure if there are documenthviare on the one hand necessary for
taking the final decision and on the other hang t@ntain non-public information as trade
and/or business secret. In such case the countieed entitled to ask for these documents but
it is at its obligatory discretion to decide whathbey shall be made accessible to the
counterparty if requested or rfot.

5. CONCLUSION

Directive 90/313/EEC together with Directive 2008& may be considered a mile stone on
the field of the environmental information acce§keir concept which ensures everybody
free access to information without being obligedptove an interest, whereas a refusal is
merely an exception, has changed the praxis ofiggshs in information access. This
“liberalization” has affected not only the primarintended targets — public authorities of the
member states, but also certain private individuald their (economic) interests, among
others the entrepreneurs whose positions on thkeindepend on keeping their business and
trade secrets out of competitor's access. This alss the case of the Federal Republic of
Germany which transposed the relevant communityipians by adopting the UIG on the
federal level in the year 1994 and subsequentllgeryear 2004.

2 BVerwG, 4 C 7 13.07 of 21.2.2008 (www.bundesvetwajsgericht.de), last visited 8.11.2008.

 ECJ, joint cases C-397/01 to C-403/01 (Bernhagdffef and Others / Deutsches Rotes Kreuz, Kreksved
Waldshut eV.), judgment of 5.10.2004, (www.curiaoga.eu), last visited 8.11.2008.

% BVerwG, 20 F 2.07 of 21.2.2008, BVerwG, 20 F 12di412.1.2006 or BVerwG, 7 C 4.07 of 27.9.2007
(www.bundesverwaltungsgericht.de), last visitedl®008.

27 BVerwG, 20 F 1.06 of 9.1.2007, ibid.



As clearly results from the practice of BVerwG, evethe disclosure of information pursuant

to national regulation of information access mayamcertain circumstances affect an

(economic) interest of an individual (e.g. by desiag of a goodwill in consequence of

publication of environmental damage caused by pohuand/or waste produced by an

enterprise), the sole interest of an affected permo keeping certain facts secret (business
and/or trade secrets) is ensured in a sufficiemtmaaby taking his interest into consideration

in each single case, unless consent is given, édherdisclosure is permitted.
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