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Abstrakt v rodném jazyce

Jazykova rizika“ nelze zobgovat, od ,rozumné osoby” Ize obecetZi ocekavat, Ze bude
ignorovat prava vyznamné oznameni, které nebylo sepsano v jednaziyku. Obecé také
nelze od obchodnika poZzadovat znalost &tigli ¢i povinnost opdtt si preklad. Pokud vSak
dojde smluvni stran pravré vyznamné oznameni, které neni v jazyce smlouvy, dd
,fozumné osoby“ v mezinarodnim obckogbodle zvyklosti a praktik @kavat, Zze se
odesilatele oznameni zepta na ob&apozada odesilatele argposlani oznameni v jazyce
smlouvy

Kli ¢éova slova v rodném jazyce
Jazykova rizika, uziti angfiiny v mezinarodnim obchodnim styku, zvyklosti aktiky podle
Umluvy OSN o smlouvach o mezinarodni koupi zbaZumna osoba.

Abstract

Language risks can not be generalised, generhltyetis hardly to await by the “reasonable
person” that he or she will ignore a legally relevannouncement having not been written in
the negotiation language. Generally, the knowingoglish as well as the duty to secure the
translation can not be requested by the businessifnarcontracting party receives a legally
relevant announcement not being in the negotiatiorguage, the reasonable person is
awaited according to usages and practices thatrhehe will ask the sender of the
announcement for its content or he or she willthgksender for resending in the language of
the particular contract.
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1. INTRODUCTION

The knowledge of English is often taken for granfduis statement is present in international
trade as well, because of the fact that Englishabslled as the language of business.

As we see below by introducing the German decisiathe Oberlandesgericht Hamm No. 11
U 206/93 dated as of 8 February 199Bereinafter referred to as ,decision®), this dies
could be very interesting from the point of lawwjebecause no legal provision regulating
international trade contains any obligation forusinessman to speak English.

! See the decision available on http://www.cisgmich/cisg/urteile/141.htm [cited on 27 October&00



2. FACTUAL CONTENT OF THE DECISION

The defendant with his place of business in Germamyght more pairs of socks from an
Italian producer. The agreements were concludelliyaraltaly, whereas the defendant was
represented by an Italian agent. The producer arogalito the defendant by the letters dated
on 2 September 1991, 6 September 1991, 10 Septel@bérand 9 October 1991 that, on 2
September 1991, 5 September 1991, 10 Septemberab@dd October 1991, he has assigned
the — undeniable — claims based upon the purchase to a bank, branch of a plaintiff; he
used the standard form tektsritten by a plaintiff both in English and FrencFhese texts
were delivered to the defendant through registéettdrs dated on 11 September 1991, 17
September 1991, 20 September 1991 and 18 Octobér 19

After receiving respective announcements the defenhgaid the claims by cheques before
respective maturity dates. However, the paymentse wet carried out on behalf of the
plaintiff, but on behalf of the producer, whosepedy went to the bankruptcy proceedings.

The plaintiff dunned for payment of the claims Ine tletter dated on 8 January 1992; the
letter was written in English, whereas the defehdasponded in German on 21 January 1992
having paid the claims by cheques. To the othenithgnletter of the plaintiff dated as of 12
February 1992 written in English again the defemdasponded in German on 20 February
1992 referring that he had paid the claims angthmtiff should contact the producer.

The plaintiff demanded the payment from the defehdaasoning that he became the owner
of the claims based upon the purchase price dtreetoassignment.

3. LEGAL ANALYSIS
Referring to the reasoning of the decision it carsaid:

The announcements about the assignment of claimes wigten both in English and French,
therefore in the language not being language ottmeract and which was — considering the
examination of the managing director of the defemdanot reasonably understood by the
defendant. Furthermore, it is cited in the reasprtimat under the experts report of the
unnamed professor the Italian judicature and liteeadid not deal with the language risks
problem. According to the report the so called Udricht could be used (substantially the
law of other state, which dealt with this issuethis case the German law) or at least its basic
ideas to this problem. After reviewing the languaig&s the council considered this idea as
clear and convincing and agreed with the expepsrte

According to the predominant view in Germany thelaetions made in the foreign language
are considered as problem of acceptantle attention is mostly focused on whether the
acceptor could, under the usual circumstances, peoxgaded himself with the content of the

2 See Rozehnalova, N. Pravo mezinarodniho obchathe. BMasarykova univerzita, 2004, p. 153.
% See the decision available on http://www.cisgmlih/cisg/urteile/141.htm [cited on 27 October&00
* In German called Sprachrisikos.

® See as cited in the decision available on httpaiveisg-online.ch/cisg/urteile/141.htm [cited on @¢tober
2008]: Caemmerer E.v., Schlechtriem, P. Kommeniar Einheitlichen UN-Kaufrecht and commented Art, 24
Petzold, E. Das Sprachrisiko im deutsch-italienescRechtsverkehr, in: Jahrbuch fiir italienischeshRe, p.
96.



declaration and whether he was to be expected tobwtwler the practices in the international
business. The “reasonable person” criterion is thethe centre of the attention, whereas the
usages and practices in international trade arentahto account — these are the principles
stated both in the Art. 8 section 2 and 3 and @Aft. & of the United Nations Convention
on contracts for international sale of goods (lmeker referred to as “Vienna Convention”).
The council considered this solution correct predidhat the circumstances of particular case
are taken into account.

The following conclusions were cited in the deaigio

There is no doubt about the acceptance of the anweowent, if it is executed in a language
agreed by the parties or used upon the usage autiger, according to the Art. 9 of the
Vienna Convention. There are Italian as the languzghe contract but German, as well, in
our case.

Concerning using English as a world inter-commuioca language two contradictory
opinions were cited:

1.The acceptor of the announcement if — as in thi&e ca there are both a long-term
business relationship as well as a language oftradigm then there is no obligation to
accept the announcement in a different langfage.

2.According to the counter-opinidnthe businessman in the cross-border business is
expected to speak English or at least to secuanaléation.

The court announced that the language risks conld@ generalised. Furthermore, it claims
that it is generally difficult to expect that a seaable person will ignore a legally relevant
announcement having not been written in the negmtidanguage. On the other hand, the
businessman is not legally obliged to speak Engiidlo have the translation provided with.

According to the courts opinion, the defendantrtbti use all the instruments given to find out
the content of the announcement as a reasonalderpender the given conditions would.

Following possibilities were to be taken into aatbwasking the producer as a sender of the
announcement or the plaintiff or asking for resagdihe announcement with a possible
request for a new sending in German or in Italiasueh a behaviour is expected from a
“reasonable person” in international trade accaydm usages and practices when receiving
the legally relevant announcement in a foreign leug.

4. CONCLUSION

The opinion that the businessman in a cross-bdrdsiness should speak English could be
considered as justifiable, however, according toeces of knowledge no legal provisions

® See including the comparative part to the usageblgm Rozehnalova, N. Pravo mezinarodniho obchodu.
Brno : Masarykova univerzita, 2004, p. 194 et sqq.

’ See the decision available on http://www.cisg+mlih/cisg/urteile/141.htm [cited on 27 October&00

8 See as cited in the decision available on httpaiveisg-online.ch/cisg/urteile/141.htm [cited on @Ztober
2008]: the decision Oberlandesgericht Diisseldocoasmented in IPRaX in 1971, p. 388.

° See as cited in the decision available on httpaiiveisg-online.ch/cisg/urteile/141.htm [cited on @Ztober
2008]: Reithmann Ch., Martiny, D. Internationalesrivagsrecht, Kéln, 1988, p. 146.



regulating the international legal relationshipspase the obligation to speak English.
Furthermore, it would be problematic to expect businessman to provide himself with
translation, because of supplementary costs.

The opinion that the businessman is not obligeddmept announcement in other language
than the language of the contract has no reliam&an.

We suggest that both the opinions do not come flam we think that they are rather
subjective convictions about the way the mattecaikhbe.

As we saw the court dealt with the problem purstamrt. 8 a 9 of the Vienna Convention,
i.e. in accordance with the usages and practicewedlsas with the “reasonable person”
criterion.

We suggest that the court coped with the problem quite interesting way moving a rather
“laic” problem in the view of law. We consider itenclusions as convincing.

Knowledge of English has been growing in the CZRepublic since 1990s. Therefore, it can
be added, that this decision, considering the abwemtioned, could be relevant for the Czech
legal practice too.
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