PROHIBITION OF DISCRIMINATION ON THE GROUNDS OF
DISABILITY IN THE EC LAW

JANA KOMENDOVA

Pravnicka fakulta Masarykovy univerzi§eska republika

Abstrakt v rodném jazyce

Prispivek se zabyva pravem ES, které upravuje diskrinminaiivodu zdravotniho postiZeni.
Sklada se zexit hlavnichéasti. Prvnicast je ¥novana primarnimu pravu, které je pravnim
zékladem pro fijeti sekundarni legislativy, druh&st je zamiena na sekundarni pravo
upravujici diskriminaci z @vodu zdravotniho postizeni &ti ¢ast rozebira vyklad pojmu
“zdravotni postizeni” v judikatie Evropského soudniho dvora.
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Abstract

The contribution deals with the EC law regulatingcdmination based on disability. It is
divided into three main parts. The first part islidated to the primary law which is the legal
base for adoption of secondary legislation, theosécpart focuses on the secondary law
regulating disability based discrimination and thied part analyses the interpretation of the
notion of disability in the case law of the Europ&2ourt of Justice.
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One of the objectives on which the European Comtyuiereinafter EC) is founded is
improving of living and working conditions. This jelotive may be achieved inter alia
through realization of the principle of equal treaht and prohibition of discrimination based
on various grounds. The EC law recognises as gsoahdiscrimination sex, racial or ethnic
origin, religion or belief, disability, age and sk orientation. Disability differs from other
types of discrimination in that it is a possibilishich faces all members of sociétpnother
difference between disability and other groundslis€rimination is that in order to keep the
principle of equal treatment with persons with Hikaes it is sometimes necessary to take
certain measures to enable the persons with disabito participate in various fields of
social life.

! Fredman, S.: Discrimination Law, New York, Oxfdudiversity Press, 2002, s. 67.



1. PRIMARY LAW

The most important amendments in the primary lamceming discrimination were
introduced by the Treaty of Amsterdam amendingg@elreaty adopted in 1997. This Treaty
for the first time recognised disability as groumdsliscrimination. New Article 13 of the EC
Treaty states that without prejudice to the otherisions of this Treaty and within the limits
of the powers conferred by it upon the Communibg Council acting unanimously on a
proposal from the Commission and after consultihg European Parliament, may take
appropriate action to combat discrimination basedex, racial or ethnic origin, religion or
belief, disability, age or sexual orientation. Threvision of the EC Treaty is very significant
due to the fact that it is placed in the Chaptee called“Principles”. The inclusion of
Article 13 in the EC Treaty, directly after ArticlE2, and, subsequently, the adoption of the
two 2000 directives, are vital elements in the psscof recognition that equality and non-
discrimination are no longer matters related tokegintegratiorf:

However, contrary to nationality based discrimioatprovided for in article 12 the Article 13
does not have direct effetfThe article 13 is only a legal base for adoptidrampropriate
measures to combat discrimination on the abovewmmedi grounds. It does not specify the
kind of measures that can be adopted. Becausee# dot expressly exclude any measures,
the term must include not merely all instrumenfemred to in Article 249 (ex 189) EC, but
also the other measures which the Community empleysh as guidelines, action
programmes and communicatichBut it should be noted that its ambit is restdcte the
prohibition of discrimination and that it does rettend to measures to promote equality of
opportunity on the wider scafe.

The opening phrase of the Article 13 of the EC fydavithout prejudice to the other
provisions of this Treaty’may appear as all other provisions of the EC Vraake
precedence over it. However, the formula used iticker 13 EC may be intended to allow
non-discrimination clauses to be inserted in legatruments adopted on the basis of other
Treaty provision§.The measures taken on the basis of this Articlstrfall within the limits

of the powers conferred upon the Community.

2. SECUNDARY LAW

On the basis of the article 13 of the EC Treaty @wuncil Directive 2000/78/EC of 27
November 2000 establishing a general frameworkefjual treatment in employment and
occupation (hereinafter Directive) was adoptedpiigpose is stipulated in the article 1 as to
lay down a general framework for combating discniation on the grounds of religion or
belief, disability, age or sexual orientation agarels employment and occupation, with a

2 prechal , S.: Equality of Treatment, Non-discriation and Social Policy: Achievements in Three Taem
Common Market Law Review, Vol. 41 Issue 2, KluwawLInternational, Netherlands, 2004, p. 550.

% The Article 12 of the EC Treaty states that natlitp based discrimination shall be prohibited.

* Flynn, L.: The implications of article 13 EC - e@ftAmsterdam, will some forms of discrimination ere
equal than others? Common Market Law Review Volls36e 6,, Kluwer Law International, Netherland399,
p.1136.

® Ellis, E.: EU Anti-Discrimination Law, Oxford, Osfd University Press, 2005, p. 14.
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view to putting into effect in the Member Stateg tbrinciple of equal treatment. For the
purposes of the Directive th@inciple of equal treatment is defined in its article 2 (1). It
means that there shall be no direct or indirectrdignation whatsoever of any of the grounds
referred to in the directive. However the Directdaes not require the recruitment, promotion
or maintenance in employment of an individual whamot competent, capable and available
to perform the essential functions of the post eomed’

2.1NOTION OF DISCRIMINATION

The directive defines the fundamental terms as cdirdiscrimination and indirect
discrimination and provides for the forms of disznation.Direct discrimination

on the base of disability shall be taken to occhere one person is treated less favourably
than another is, has been or would be treated danaparable situation, on the grounds of
disability Indirect discrimination on the base of disability shall be taken to occhere an
apparently neutral provision, criterion or practie®uld put person having a particular
disability at a particular disadvantage compareth wiher persons. However, there are two
exceptions:

- That provision, criterion or practice is objectiygustified by a legitimate aim and the
means of achieving that aim are appropriate andssacy, or

- As regards persons with a particular disabilitg, @mployer or any person or organisation,
to whom the Directive applies, is obliged underioral legislation to take appropriate
measures in line with the principles contained inticke 5 in order to eliminate
disadvantages entailed such provision, criteriopractice..

The Directive recognises as a form of discrimimatadso harassment and an instruction to
discrimination.Harassmentshall occur when unwanted conduct related to abdisatakes
place with the purpose or effect of violating thigrity of a person and of creating an
intimidating, hostile, degrading, humiliating orfefisive environment. The directive enables
to define the concept of harassment is in accolarth the national laws and practice of the
Member StatesAn instruction to discriminate is not defined in the Directive. However,
according to the article 2 (4) an instruction teadiminate against person on the grounds of
disability shall be deemed to be discrimination.

2.2SCOPE OF APPLICATION

The scope of application of the Directive is defirie the Article 3. The personal scope of
application includes all persons, as regards béhpublic and private sectors, including
public bodies. The material scope of applicatiariudes

- Conditions for access to employment, to self-emmilent or to occupation, including
selection criteria and recruitment conditions, wlat the branch of activity and at
all levels of the professional hierarchy, includpr@motion;

" See preamble to the Council Directive 2000/78/E@70November 2000 establishing a general frameviark
equal treatment in employment and occupation, goint



- Access to all types and all levels of vocationaidgace, vocational training
advanced vocational training and retraining, incigdractical work experience;

- Employment and working conditions, including dissails and pay,

- Membership of, and involvement in, an organisatbworkers or employers, or any
organisation whose members carry on a particulafiepsion, including the benefits
provided for by such organisations.

The Directive expressively excludes from its scopepplication differences of treatment
based on nationality and is without prejudice tovsions and conditions relating to the entry
into and residence of third-country nationals atadetess persons in the territory of Member
States, and any treatment which arises from thed kgtus of the third-country nationals and
stateless persons concerned. The Directive als® mimteapply to payments of any kind made
by state schemes or similar, including state s@galrity or social protection schemes.

The Directive enables to Member States to provide it shall not apply to armed forces in so
far as it relates to discrimination on the grouantidisability and age. The explanation of this
provision is contained in par. 18 of its preamhipuating that the Directive does not require,
in particular, the armed forces and the polices@rior emergency services to recruit or to
maintain in employment persons who do not haveehaired capacity to carry out the range
functions that they may be called upon to perforitihwegard to the legitimate objective of
preserving the operational capacity of those sesvidhe par. 19 continues that in order that
the Member States may continue to safeguard thdabaifectiveness of their armed forces,
they may choose not to apply the provisions of Birective concerning disability and age to
all or part of their armed forces. The Member Statdo make that choice must define the
scope of such derogation.

2.3CONCEPT OF REASONABLE ACCOMMODATION

With respect to persons with disabilities the Dinex introduced the important concept of
reasonable accommodationThe article 5 of the Directive provides for that ander to
guarantee compliance with the principle of equalatiment in relation to persons with
disabilities, reasonable accommodation shall bevigea. This means that employers shall
take appropriate measures, where needed in a articase, to enable a person with a
disability to have access to, participate in, oraacte in employment, or to undergo training,
unless such measures would impose a disproportiohatden on the employer. Such
measures may consist of for example adapting pesraad equipment, patterns of working
time, the distribution of tasks or the provision toéining or integration resourcsThe
burden imposed on an employer shall not be disptigmate when it is sufficiently remedied
by measures existing within the framework of theadility policy of the Member State
concerned.

The explanation of the concept of reasonable acamdtation is included into the preamble to
the Directive. Its point 16 states that the pransof measures to accommodate the needs of
disabled people at the workplace plays an importalg in combating discrimination on

8 See preamble to the Council Directive 2000/78/E@70November 2000 establishing a general frameviark
equal treatment in employment and occupation, gint



grounds of disability. Contrary to other provisiaoisthe Directive the article 5 imposes the
obligation directly on employers who shall take #ppropriate action. However, not fulfilling
this obligation is not considered as a form of dimtation.

2.4POSITIVE ACTION

Article 7 of the Directive lays down thgositive action According to this provision with a
view to ensuring full equality in practice, the nmiple of equal treatment shall not prevent
any Member State from maintaining or adopting dpeaieasures to prevent or compensate
for disadvantages linked to disability. Par. 2 lmEtArticle contains specific provision with
respect to people with disabilities. It states thigh regard to disabled persons, the principle
of equal treatment shall be without prejudice te tlght of Member States to maintain or
adopt provisions on the protection of health anfiétgaat work or to measures aimed at
creating or maintaining provisions or facilities &afeguarding or promoting their integration
into the working environment.

2.5BURDEN OF PROOF

Article 10 (2) of the Directive regulates thieurden of proof. According to this
provision Member States shall take such measureseasecessary, in accordance with their
national judicial systems, to ensure that, whersqes who consider themselves wronged
because the principle of equal treatment has ren beplied to them establish, before a court
or other competent authority, facts from which #yrbe presumed that there has been direct
or indirect discrimination, it shall be for the pesdent to prove that there has been no breach
of the principle of equal treatment. Paragraph &llshot prevent Member States from
introducing rules of evidence which are more faable to plaintiffs.

3. INTERPRETATION OF DISABILITY

In the opinion of the author of this contributidretproblems may appear in practice due to
the fact that the Directive does not define theugds of discrimination. It is not clear which
types of discrimination shall be prohibited. Theule is especially unsatisfactory in relation
to such an extremely vague and open-ended terrisasility. In spite of the fact that various
international or non-governmental organisationsehaeen trying to provide unified and
standard language in this field, there exist novensial definition of disability. Various
notions of disability are provided for by natioralvs of Member States. For example the
Czech legal order requires that a person mustdmgnesed as a person with disability by the
competent authority in order to enjoy the advardageemployment. The competent authority
may only recognise as person with disability a redtperson whose impairment lasts or is
probable to last at least one year. Moreover, aflotational laws of Member States contain
more definitions of disability with respect to theea in which this group of persons are to be
protected (e.g. education, employment, social sgcar social protection). Some national
laws protect against discrimination not only pesswiith disabilities but also persons who are
not themselves disabled but are in certain relabanperson with disability.

With respect to notion of disability the Directidees not state that it should be provided for
in the national laws of the Member States. It fekdrom the need for uniform application of
Community law and the principle of equality thae tierms of a provision of Community law

° Ellis, E.: EU Anti-Discrimination Law, Oxford, Osfd University Press, 2005, p. 35.



which makes no express reference to the law ofMleenber States for the purpose of
determining its meaning and scope must normallygiven an autonomous and uniform
interpretation throughout the Community, havingaregto the context of the provision and
the objective pursued by the legislation in questfo

For the purposes of the Directive this term isrmteted in the case-law of the ECJ. At the
present time there are two judgements dealing thighinterpretation of the term disability.
Both of them concern the dismissal. In the firgec8C-13/05) the ECJ examined the relation
between sickness and disability, more preciseljigephe question whether the term sickness
falls within the scope of protection provided b thirective. The ECJ interpreted the term
disability in the light of the purpose of the Ditee which is lay to down a general
framework for combating discrimination on the grdarof religion or belief, disability, age or
sexual orientation as regards employment and oticupavith a view to putting into effect in
the Member States the principle of equal treatmlanthe light of that objective, the concept
of ‘disability’ for the purpose of Directive 200@Must be given an autonomous and uniform
interpretation-*

According to the opinion of the ECJ the conceptlishbility is different from the concept of
sickness. The ECJ interpreted the concept of disaini relation to the concept of reasonable
accommodation. The importance which the Commumgyslature attaches to measures for
adapting the workplace to the disability demonsahat it envisaged situations in which
participation in professional life is hindered owerlong period of time. In order for the
limitation to fall within the concept of disabilityt must therefore be probable that it will last
for a long time. There is nothing in Directive 200®to suggest that workers are protected by
the prohibition of discrimination on grounds of aldity as soon as develop any type of
sickness?

In the second case (C-303/06) the ECJ dealt wigistipn whether the Directive only protects
from direct discrimination and harassment persom wehhimself disabled, or whether the
principle of equal treatment and the prohibition difect discrimination apply equally to
employee who is not himself disabled but who isted less favourably by reason of the
disability of his child, for whom he is the primapyovider of the care required by virtue of
the child’s condition. The Advocate General in pinion in this Case noted that directly
targeting a person who has a particular charatiteiss not the only way of discriminating
against him or her; there are also other, morelesaid less obvious ways of doing so. One
way of undermining the dignity and autonomy of deopho belong to a certain group is to
target not them, but third persons who are cloasociated with them and do not themselves
belong to the group. A robust conception of equadihtails that these subtler forms of
discrimination should also be caught by anti-disanation legislation, as they too affect the
persons belonging to suspect classifications. ke dignity of the person with a suspect
characteristic is affected as much by being diyeditcriminated against as it is by seeing
someone else suffer discrimination merely by vidtibeing associated with him. In this way,
the person who is the immediate victim of discriation not only suffers a wrong himself,

19 See Judgement of the ECJ of 11 July 2006 in CaséaSChacén Navas v. Eurest Colectividades SA (c —
13/05), par. 40.

1 Op. Cit par. 42.
12 0p. Cit par. 45, 46.



but also becomes the means through which the gighithe person belonging to a suspect
classification is undermin€d.

In its judgement the ECJ gave the notion of disighéin extensive interpretation. It agreed
with the opinion of Advocate General.. In the opmiof the ECJ, it does not follow from
those provisions of Directive 2000/78 that the gipie of equal treatment which it is
designed to safeguard is limited to people who #edwes have a disability within the
meaning of the directive. On the contrary, the psgoof the directive, as regards employment
and occupation, is to combat all forms of discriation on grounds of disability. The
principle of equal treatment enshrined in the divecin that area applies not to a particular
category of person but by reference to the grouneistioned in Article 1. That interpretation
is supported by the wording of Article 13 EC, whiotnstitutes the legal basis of Directive
2000/78, and which confers on the Community the petence to take appropriate action to
combat discrimination based, inter alia, on disgbil An interpretation of the Directive
limiting its application only to people who are theelves disabled is liable to deprive that
directive of an important element of its effectiees and to reduce the protection which it is
intended to guarantea.

CONCLUSION

In the light of the foregoing considerations, ipisssible to make conclusion that the EC law
does not recognise as grounds of discriminationliamtation resulting from physical, mental
or psychological impairment which hinders the mapation of the person concerned in
professional life. Only limitation that is probable last for a long time falls within the
concept of disability. However, national laws ofredMember States prohibit discrimination
on the grounds of state of health. Contrary tordigoation on the grounds of racial or ethnic
origin, the EC law regulates the discrimination dzhon disability only in the field of
employment and occupation.
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