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Abstrakt v rodném jazyce

V souvislosti s pedEZnou otdzkou jsou Ustavni soudy konfrontovany &dv okruhy
problémi. Prvnim je otazka sankce za negpinpovinnosti polozit fedk®Znou otazku ze
strany obecného soudu. Poruseni této povinnosjiéovano pomaoci kritérii stanovenych
Soudnim dvorem v rozsudku Cilfit a pomoci speciudk kritérii vytvaenych ustavnimi
soudy. Nespléni povinnosti pedlozit gedk®Znou otadzku je zpravidla hodnoceno jako
nerespektovani prava na zakonného soudce. Druhghbiémem je otazka, zda Ustavni soud
je soudem, jenz stih& povinnost poloZagiEZnou otazku; obvykle je odpovidano kladn

Kli ¢éova slova v rodném jazyce

Evropsky soudni dwr, rozsudek 283/81 Cilfit, poruSeni povinnostegiozit gedk&Zznou
otazku, Ustavni soud, pravo na zakonného soudéeopra soudni ochranu, pravo riéspup

k soudu, rozsudek Solange Il., rozsudek Kloppenbrogsudek Rinke, nalez Pl. US 50/04
Cukerné kvéty, usneseni IV. US 154/08, kvalifikogaporuseni, svévole, usneseni |. US
71/06.

Abstract

Concerning the preliminary ruling, the ConstituabnCourts are confronted with two
problems. Firstly, it is the question of the sametior failure to make a preliminary reference
by a general court. The violation of the obligatisrassessed by means of the criteria set by
the Court of Justice in the Cilfit judgement and nowpecific criteria created by the
Constitutional Courts. The failure to fulfill thévlgation is usually qualified as the violation
of the right to lawful judge. The second problenths question whether the Constitutional
Court is the court obliged to make a preliminarfgrence; the answer is generally positive.
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1. INTRODUCTION: THE OBLIGATION TO MAKE A PRELIMINARY
REFERENCE IN THE CASE LAW OF THE COURT OF JUSTICE

The Court of Justice has jurisdiction to give prafiary ruling concerning the interpretation
of the Treaty of Rome (hereinafter “the Treatyfe tvalidity and interpretation of acts of the
institutions of the Community and of the Europeanttal Bank and the interpretation of the
statutes of bodies established by an act of then€@llhuhere those statutes so provide. Where
any such question is raised in a case pending éefarourt or tribunal of a Member State



against whose decisions there is no judicial remedler national law, that court or tribunal
shall bring the matter before the Court of Justice.

In case of questions concerning validity of comntytaw the court has no discretion whether
or not to refer the matter to the Court of Justites is possible only in case of questions
concerning the interpretatidn.

Regarding the interpretation, the Court of Jussceot so strict. There are certain conditions
exempting the court against whose decisions tisene judicial remedy under national law of
the obligation to make a preliminary reference lo@ interpretation of community law. The

case-law of the Court of Justice specifies threesons.

Firstly, the national court is deprived of the ghlion to refer a question if that question is
not relevant, that is to say, if the answer to thastion can in no way affect the outcome of
the casé.Thus the national court is vested discretion inislen whether or not to make a

preliminary reference. This exception protects@oairt of Justice from the overwhelming by

a flood of unnecessary cases and inhibits unreatotengthening of the proceeding before
the national court - the parties may intentionalge a preliminary ruling as an instrument
how to defer the final decision of the national tou

The second exception is represented by a doctnogvk in the francophone legal world as
acte eclairé - that is “explained”. It means tlin guestion raised is materially identical with
a question which has already been subject of angrery ruling in a similar case. This
condition is also applicable to a decision renderedther proceedings where the Court of
Justice has dealt with the point of law in questieven though the question at issue is not
strictly identical*

The third exception beloved by the national coustgalled acte clair, i. e. “clear” and is
applicable if the correct application of the comityilaw is so obvious as to leave no scope
for any reasonable doubtHowever, a subjective conviction of a national rtois not
sufficient, a national court must be convinced that matter is equally obvious to the courts
of the other member states and to the Court ofcdudhterpreting community law, a national
court must take into consideration the specificrabteristics of the community law. It means
to compare different language versions, be awangos$ible divergences in the meaning of
the legal concepts in community law and in the @whe various member states. Finally
every provision of the community law must be pladgedts context and interpreted in the
light of community law as whole.

It is apparent that the conditions for applicatiohacte clair rule are unrealizable for a
national judge because the Court of Justice formesational court to use the same
methodology. On one hand, it is comprehensibleesthe standard of the community law
interpretation must be uniform. On the other hamdational judge usually does not speak
fluently several official languages so as to beedblcompare several language versions and

! See article 234 of the Treaty.

2 See Bobek, M. a kol.iBdbsZn4 otdzka v komunitarnim pravu. Linde, Praha 200206.
% See judgment of the Court of Justice of 6 Octdl$&?2, case 283/aTilfit.

* See par. 13 and 14 of the judgem@itfit.

® See par. 16 of the judgemegitfit.



he equally does not dispose of vast administradive translation body ready to prepare an
analysis of the relevant case-law which is the acdsthe Court of Justice. The duty to find

information about the case-law of other memberesta illusory. The way how a national

court should proceed is so burdensome that makprglaninary reference can often seem to
be an easier way to proceed than trying to resalgaestion of interpretation community law

independently.

2. THE RELEVANCE OF THE VIOLATION OF THE OBLIGATION TO  MAKE A
PRELIMINARY REFERENCE IN THE CASE-LAW OF CONSTITUTI ONAL
COURTS

It is well-known that the preliminary ruling is aay of cooperation between national and
community courtS.Article 234 of the Treaty does not constitute aneeof redress available
to the parties of a case pending before a natiomait. The mere fact that a party contends
that the dispute gives rise to a question concgrthie interpretation of community law does
not mean that the national court is compelled tosmier that a question has been raised
within the meaning of this article. On the othenthaa national court may refer a matter to the
Court of Justice of it own motion.

Aware of this fact, how a preliminary ruling is edgte of being subjected to constitutional
review? There is a possibility upon the fulfilmesftthe condition that the individuals are
capable of initiating of proceedings through a ¢itum$onal complaint. The Constitutional
courts limit their review to the area of human tgghTherefore, their contemplations can be
directed only to the question whether the fact thatnational court did not refer the matter in
the situation when he was obliged to do so coresita violation of a human right protected
by the Constitution. There are several possibdlitie

2.1THE RIGHT TO LAWFUL JUDGE

The most elaborate case-law related to this mdiees been created by the German
Constitutional Court which decides on complaints upiconstitutionality, which may be
entered by any person who claims that one of hsschaghts has been violated by public
authority! Solving this issue, Constitutional Court appligd tight to lawful judge enshrined
in the article 101 of the Basic Ldftw.

This concept was used in the Solange Il. judgemdnt the first time. According to the
decision, the Court of Justice is a sovereign jatlibody that renders final judgements
independently. Since the Court of Justice enjojsd&cial monopoly in the decision-making
regarding the interpretation and the validity ofreounity law in the preliminary ruling, it
represents a lawful judge in this sphere. The m@agas following: If there is an obligation of
the Court of Justice to participate in certain pextings and the national court concerned
omits this obligation by failure to bring the cdsefore the Court of Justice, a violation of the

® See Bobek, M. a kol.iBdisZn4 otdzka v komunitarnim pravu. Linde, Praha 2p0232.
’ See article 93 par. 1 lit. 4a) of the Basic Law.

8 The article 101 of the Basic Law reads as folloysktraordinary courts are inadmissible. No one rhay
removed from the jurisdiction of his lawful judge.”

° See judgement 22. 10. 1986 , case 2 BvR 19W&Bische Handelsgesellschady abbreviated version
available at http://www.utexas.edu/law/academicis/transnational/work_new/german/case.php?id=572



right to lawful judge is presen?.However, a mere procedural defect is not suffigiéme
violation of the obligation must be qualified, i.abitrary and non justifiable.

The Kloppenburg judgemeft. provides an explanation of the notion “arbitranydanon
justifiable”. The circumstances of the case ardofahg: The Bundesfinanzhof did not
respect a judgement of the Court of Justice givethé preliminary ruling initiated by a court
of lower instance whose decision was being revielmethe Bundesfinanzhof. According to
the Constitutional Court, if the Bundesfinanzhodl diot intend to comply with the opinion
expressed by the Court of Justice, it was competectfer the matter again to the Court of
Justice and set forth new argumentation aimingnjouigning its legal opinion. To sum up, the
disrespect towards a binding opinion of the Cofitustice is deemed as arbitrafy.

The most recent illustration of the above mentiomediation to lawful judge is the Rinke
judgement® where Bundesverwaltungshof examined a collisiothefcommunity directives
exclusively on the basis of the national collisrotes and did not take into account the rules
arising from the relevant luxembourgish case-lathe hational court thus did not respect the
rules contained in community (case) law and madenaarrect conclusion regarding the
necessity to refer the matter to the Court of dasti

It is worth mentioning that the German Constitutib@ourt did not use the criteria given in
the Cilfit judgement but created its own standandsch are come closer to reality and
practice of the national court$.It is equally notable that the criteria set by tbeurt of
Justice are substantive whereas the German ondstaebe procedural emphasising the
foreseeability of the procedure with regard to $t@ble practice in a situation at question.
Nevertheless, the difference in the nature of theer@ is not surprising given that the
German Constitutional Court applies the right tefid judge which is a right of a typical
procedural character.

The Austrian Constitutional Court follows the detéred path by qualifying the failure to
make a preliminary reference as a violation of riilgt to lawful judge’ In contrast to its
German counterpart, the Austrian Constitutional i€bas elaborated no rules specifying the
arbitrariness in the failure to refer the mattet.toxembourg but applies the Cilfit criteria in a
rather modified way — the application of the commutaw must not be in the apparent
conflict with the stable interpretation provided iy Court of Justic¥

19 See Arnold, R. Evropsky soudnitgha soudylenskych stét vztah spoluprace chrémy zarukou narodniho
Ustavniho prava tykajici se zakonného soudce. Prazhledy 7/2001, #floha Evropské pravo, p. 3.

1 See judgement of 8. 4. 1987, case 2 BVR 687/85.

12 A disrespect towards a decision of court of highstance, especially the Supreme Court by a afuatiower
instance is also deemed as unconstitutional byChech Constitutional Court. Nevertheless, thisasitun is
qualified as a violation of a right to fair procésgk as aléex generali$in relation to the right to lawful judge.

13 See judgement of 9. 1. 2001, case 1 BvR 1036/99.

14 See Bobek, M. Poruseni povinnosti zah#jieni o pedbszné otazce podl&lanku 234 (3) SES. C.H. Beck,
Praha 2004, p. 49.

15 See answers at the 18. colloquium, availabletpt/Ht93.191.217.21/colloquia/2002/austria.pdf.

16 See Bobek, M. Poruseni povinnosti zah#jieni o pedbszné otdzce podl&lanku 234 (3) SES. C.H. Beck,
Praha 2004, p. 53.



The Spanish Constitutional Court had been refudimginterpret a failure to make a
preliminary reference as a violation of the rightiawful judge for the long tim&. Recently,
its position has changed radically by acceptinghstanstitutional complaint® nevertheless
all the constitutional complaints have been refst far'®

2.2THE RIGHT OF ACCESS TO THE COURT

In Ireland, the most natural way to ponder overftikire to bring the case before the Court
of Justice is connected with the right of accesthé&court as an element of the right to fair
trial. Nonetheless the Irish Supreme C8lutias already refused to make a preliminary
reference and no discussion has been held regaadmogsible violation of the right of access
to the court or any other constitutionally guaradteuman right.

2.3THE RIGHT TO JUDICIAL PROTECTION

The violation of the obligation to make a prelinmpaeference can equally be construed more
generally as a disrespect towards the right tacjabprotection whose one of the components
is the right to lawful judge. This approach is lthsm an idea that the right to judicial
protection contains i. a. a guarantee that a naltioourt shall make use of the interpretation
provided by the competent judicial body (the CaonfrtJustice). The failure to engage the
Court of Justice does not represent a correctlyigeadl judicial protection; the question of the
lawful judge is secondary.

2.4THE APPROACH OF THE CZECH CONSTITUTIONAL COURT

The first decision dealing with the matter in qimsis the resolution IV. US 154/38.In the
system of administrative judiciary, the claimantsvgzeking a review of a ministerial opinion
on the environmental effects of a planned highwilye administrative courts held that a
separate review is not possible and its place isumiil the stage of building licence
authorisation proceedings. The claimant basedelgal lopinion on the article 10a of directive
85/337/EEC and criticised the Supreme Administeat@ourt for a failure to make a
preliminary reference in a situation where the riptetation of community law was not
evident, i. e. the acte clair doctrine was not ijaple.

7 See judgement of 13. 12. 1993, case 372/1993 vther€onstitutional Court explained that such ajection
cannot be subject to the constitutional review eiacconstitutional complaint claim the violation lmiman
rights and not the community law.

18 See judgement 19. 4. 2004, case 58/2004 (blizgdBgume-Larsen, L. La déclaration du 13 décembret200
(DTC n° 1/2004): Un Solange 1l & I'espagnole. Lasiers du Conseil constitutionnel, 208518, p. 132).

9 See answers at the 18. colloquium, accessiblemt/h93.191.217.21/colloquia/2002/spain.pdf.
% The Irish Supreme Court plays a role of the Cauistinal Court.

2L See Mazék, J. Prispevok Ustavného sudu Slovemsgapliky pri uplatovani prav a plneni povinnosti na
komunitarnej trovni. Jurisprudence 6/2005, s. L& Wworth mentioning that the Slovak Constitutib6aurt has
already dealt with such a constitutional complaRéferring to the judgement of the Court of Jus@:802/04
the Slovak Constitutional Court rejected the caastinal complaint as manifestly unfounded since @ourt of
Justice does not have jurisdiction to give judgeniem matter preceding the Slovak accession t&Etmepean
Union (see resolution Ill. US 151/07-14, availalte http://www.concourt.sk/rozhod.do?urlpage= dokoime
&id_spisu =93475).

22 See resolution of 30. 6. 2008, accessible at/htgius.usoud.cz.



The Czech Constitutional Court admitted that failto refer the matter to the Court of Justice
can cause a violation of the right to fair trialdatime right to lawful judge in certain cases.
Concerning the relevant human right identificati@onstitutional Court found its inspiration
partly in the German model and partly in the Slovak.

According to the cited resolution, the criteria tbe constitutional review shall be searched in
the Constitutional order of the Czech Republidslhecessary to remind in this connection
that the Constitutional Court has created its owias to safeguard the right to lawful judge
which not suitable in the matter in question. Thenes the Constitutional Court was forced to
create specific criteria suitable for this matfEne decisive point for the formulation of that
specific rule is the fact that there is a court achhivas not permitted to resolve a certain
question. Insisting upon the rules created fomimgonal sphere would cause problethk.is
possible to conclude that the Constitutional Cdwas elaborated its own sub-group of the
specific criteria within the right to lawful judgehich is applicable uniquely to the question at
issue. These types of defective proceedings amgnésed also in relation to national courts”
procedure but they are constantly assessed asagsiooof the right to fair trial.

What are the “specific criteria”? They are représdrby “certain circumstances which are
able to cause a violation of the constitutionalyagnteed rights”. The inspiration by the

German and Austrian counterparts is apparent —rdicgpto the Czech Constitutional Court,

not every failure to fulfil the obligation but only fundamental and qualified failure can be
regarded as a violation of a human right in questichat is for instance arbitrary or prima

facie incorrect failure to refer the matter or #astence of a court’s doubt concerning the
correct interpretation.

The above mentioned legal opinion leads to a plessibnclusion that not only criteria
created by the Constitutional Court itself but &lse criteria expressed by the Court of Justice
are applicable at the same time. When assessingherhéhe right to lawful judge was
violated, the Cilfit criteria can serve as theftfiiter and only the cases which pass through
are subjected to the criteria elaborated by thes@otional Court®

3. THE PRELIMINARY REFERENCE MADE BY THE CONSTITUTIONA L COURT

The second important question emerging when metitain the relationship between the
national Constitutional Courts and the Court oftidesin the matter of preliminary reference
is the question whether the Constitutional Courés @bliged to bring the matter before the
Court of Justice. First of all, it is necessaryrégolve whether a Constitutional Court is the
court in terms of article 234 of Treaty. The commydefinition of a court says that it must

be established by law, have a permanent existebeejndependent, exercise binding
jurisdiction, be bound by rules of adversary prazedand apply the rule of laf?.Concerning

% For example pursuant to the decision Ill. US 29adailable at http:/nalus.usoud.cz), the rightawful
judge is fulfilled upon the condition of a limitati of the judicial competence prescribed by the, law a
consistent distribution of cases and a rigid cortjposof a bench.

% The consistent distribution of cases requiremeotld not be met since there exist no relevant rales
therefore the president of the Court of Justiceahfadl discretion in such a distribution.

% This conclusion can be based on the decision &. 8006, case Pl. US 50/@ukerné kvotywhere the
Constitutional Court referred to thacte eclairé doctrine and resolved the question of community la
interpretation autonomously.

% See Bobek, M. a kol.iBdsZné otdzka v komunitarnim pravu. Linde, Praha 20026.



the Czech Constitutional Court, these conditioresraet as well as the criteria pursuant to
article 234 par. 3 of Treaty because there is whcijal remedy against its decisions under
national law. Therefore the Czech Constitutional€as obliged to refer the matter to the
Court of Justice if there is a doubt regarding ititerpretation or validity of the community

law.

Afterwards, it is essential to ask whether theraldoreally exist a situation when the
Constitutional Court should make a preliminary refee if it is known that its jurisdiction is
limited to the questions of constitutionality. Thaswer is positive although a preliminary
reference made by the Constitutional Court shallrdre since this task shall usually be
fulfilled by the general courts of lower instancé& the other hand, the possibility that the
Constitutional Court in contrast to a general cawould not asses the matter as acte clair
cannot be foreclosed.

Though the answer to the aforementioned questieass to be clear but the approach of the
Constitutional Courts of the Member States is nafoum and that is why it is suitable to
analyse their reasoning before making a final assioh regarding the position of the Czech
Constitutional Court.

3.1 THE POSITIVE APPROACH

The first group consists of the Constitutional Gsuhat have already made a preliminary
reference or declare their readiness to do so.

The first preliminary reference ever made by a @angonal Court is one made by the
Belgian Cour darbitrag® whose preliminary references have become quituéet®® The
same attitude is adopted by the Austrian Constitali Court which has already initiated a
preliminary ruling for several times and by the taguese Constitutional Court declaring its
readiness to do so. Making a preliminary refereiscdeemed as a natural element of own
decision-making by the Irish High Codft.Regarding Constitutional Courts of the new
Member States, the Lithuanian one has alreadyreef¢éhe matter to Luxemboutd.

3.2THE NEGATIVE APPROACH

The second group is represented by the ConstiltiGourts which chose to approach the
community law generally in a very self-confidentrmar. These courts seat in Germany, Italy
and Spain.

The Spanish Constitutional Court asserts thatgk ts to watch over the respect towards the
constitutionally guaranteed human rights and notinwestigate a possible violation of

" see Kiihn, ZRozsfeni Evropské unie a vztahy $estadvaceti Ustavy&tiérsi. Pravnik 8/2004, p. 748.
% The Belgian Cour d’arbitrage plays a role of asfitutional Court.

% gSee judgement of 13. 7. 2005, case 124/2@af/ocaten Voor de Wereldvailable at http:/
www.arbitrage.be/frlcommon/home.html, see the aisly Pomahg R. Evropsky soudni dv: Evropsky
zatykaci rozkaz a pozadavek oboustranné trestiasstrpravni revue 6/2007, p. 173 — 175.

% The High Court together with the Supreme Court bandeemed as Constitutional Courts since they have
jurisdiction to decide on constitutional mattergeSrecent decision 2007/1324, 622, 106, 16@ock and
Others

31 See decision of 8. 5. 2007, case 47/04 availathem//www.Irkt.lt/dokumentai/2007/d070508.htm.



community law. The task to safeguard the respeeatds the community law belongs to the
general courts in cooperation with the Court otidas That is why the objection alleging the
failure to make a preliminary reference can be uselg when community law is applied
which is not the case in the proceedings beforeCtiestitutional Court? It is clear that the
Constitutional Court did not gain insight to thectfahat all the national bodies bear the
obligation to enforce the respect towards commuiaity The fact that the frequency and the
available instruments of enforcement are differsntnot decisive and cannot lead to a
conclusion that the Constitutional Court is depdiweé this duty.

The Italian Constitutional Court had been tryingfited its proper way how to tackle the
problem. Initially, it felt to be competent to rete the Court of Justice (despite the fact that it
did not make use of this possibility and interpdetiee community law autonomousf)Four
years later, the Constitutional Court denied itsla@tion and commanded a general court to
make a preliminary reference since the Constitali@ourt did not regard itself as a court in
sense of article 234 par. 3 of the TreHty.

The attitude of the German Constitutional Courtense rather obscure. The Solang® I.
decision leads to a belief that the Court accous#df to be a court according to the article
234 par. 3 of the Treaty but afterwards the caseitaquestion has become rather unclear,
what is important is the fact that the German Gariginal Court has not made a preliminary
reference so faf’

3.3THE UNCLEAR APPROACH

The Constitutional Courts belonging to this groawdinot yet expressly profess their opinion
but it is possible to estimate that they would restist the obligation to make a preliminary
reference if needed.

The Polish Constitutional Tribunal approaches thsspbility to refer the matter in a rather
hypothetical manner arguing that the applicationtred article 234 of the Treaty neither
jeopardize its competence nor narrows its jurigalctlf the Constitutional Tribunal decided
to initiate a preliminary ruling, it would do so lgnin cases where the application of
community law is necessaty.The above mentioned declaration has to be combsiru¢he

specific context as a defence against objectiolegiiab that the preliminary ruling impugns

32 See decision of 13. 12. 1993, case 372/1993. sufposed that the community law does equalizén¢o t
constitutional law, its position is in the spheifeifraconstitutional law and therefore it canna bsed as a
criterion of the constitutionality in the proceeglinbefore the Constitutional Court. Consequentlly,the
objections regarding the violation of community lave ignored or minimized by the Constitutional Gdsee
Burgorgue-Larsen, L. L application du droit commutadre en Espagne. Europdisierung durch Recht,,2005
128).

% See decision of 18. 4. 1991, c&iampaoli.

% See decision of 15. 12. 1995, cAdessaggero ServiBr. (See Cartabia, M. The Italian Constitutional Court
and the Relationship between the Italian Legal @§ysand the European Union, p. 141. In: Slaughter M.,
Sweet, A. S., Weiler J. H. H. The European Counttdational Courts. Hart Publishing, Oxford 199804.)

% See judgement (9. 5. 1974, case 2 BvL 52/Zk dne 29. 5. 1974, abbreviated version availabletp:/
www. utexas.edu/law/academics/centers/transnatisagt _new/german/case.php?id=588 [12. 6. 2008].

% See Kiihn, ZRozsteni Evropské unie a vztahy Sestadvaceti Ustavy&térsi. Pravnik 8/2004, p. 750 — 751.

37 See judgement of 11. 5. 2005, case K 18/04, @avhilable at http://www.trybunal.gov.pl/eng/sunies/
documents/K_18 04 _GB.pdf.



supremacy of the Constitution and degrades theiposf the Constitutional Tribunaf. To
sum up, the Constitutional Tribunal did not exphgsdgclare its legal opinion nonetheless it is
possible to assume its readiness to refer the natt least to conclude that the Constitution
does not block to do so.

The Slovak Constitutional Court denied a motioniagrat making a preliminary reference on
the interpretation of the national non-discrimimgtdaw implementing a community

directive®® According to the reasoning of the Constitution@lu@, the interpretation of a

national law cannot be subject to the preliminayng regardless of the fact that the law in
guestion was enacted in order to implement a contsnwirective. The aforementioned

circumstances allow to make a conclusion that tbea& Constitutional Court feels to be the
court in sense of article 234 of the Treaty, otheewthe explanation why the preliminary
ruling was not initiated would be superfluous ahd Constitutional Court would directly

deny its competence to make a preliminary reference

3.4THE APPROACH OF THE CZECH CONSTITUTIONAL COURT

Where to place the Czech Constitutional Court? Sdimlars treat the Constitutional Court as
the court in sense of article 234 of the Treaty addonish to the referring a matter if
necessary’

On the contrary, the Constitutional Court’s opinignnot unambiguous that much. The
Constitutional Court reserved the right to ansvirer question in the future and separately in
each type of the constitutional review proceediMgbereas the answer in the abstract review
of norms proceedings has been still awaited, tatifes of a new doctrine are traceable in the
constitutional complaint proceedings. The clairffachallenged a decision of a general court
not excluding a judge for prejudice. He requestaarediminary reference on the question
whether the article 6 of the European Conventiotdaman Rights authorises a general court
of a Member State to transfer its competence tocthets of another Member State if the
former ones lose ability to decide impartially andependently.

The Constitutional Court did not refer the matiecs the Court of Justice has no jurisdiction
in such a matter and therefore there is no poininaking a preliminary reference. The
Constitutional Court added that regarding theseuanstances, there was no possibility to
refer the matter. This declaration can lead torclesion that the Constitutional Court feels
to be the a court in sense of article 234 of Tredftyits opinion were different, the
Constitutional Court would not waste time explaqitne reasons for the failure to make a
preliminary reference and it would promptly rejéloeé request insisting its incompetence to
initiate a preliminary ruling.

B See Banaszkiewicz, BJstavni judikatura novéhdlenského statu EUNi vyzvanim evropské integrace:
zkuSenosti Ustavniho tribunalu Polské republikyispuudence 7/2005, p. 11.

39 See resolution PL. US 8/04-196.

%0 See Kiihn, ZRozsfeni Evropské unie a vztahy Sestadvaceti Ustavnfstémsi. Pravnik 8/2004, p. 751.
Marsalkova, Z. Jak daleko saha omezeni pravomagindrCR po vstupu do EU ve &ile nalezu Ustavniho
soudu ve wci cukernych kvot? Pravni rozhledy 15/2006, p. 5B0bek, M. a kol. RedkEzna otazka v
komunitarnim pravu. Linde, Praha 2005, p. 221.

“1 See resolution 1. US 71/06 available at httpitisaisoud.cz.



A similar reasoning is contained in resolution§$ 544/04 a II. US 347/67 It is possible to
conclude that the claimants are not familiar witlke tonditions for making a preliminary
reference; if they made a qualified motion, the €bational Court would not reject their
request.

4. CONCLUSION

The Czech Constitutional has not yet pronouncedofgion in a binding judgement.
Regarding a violation of the obligation to make raliminary reference, there is solely a
resolution which has no binding character. The skwel of uncertainty exists in the matter
of the obligation of the Constitutional Court ifsel refer the case since there is no relevant
judgement except of the Cukerné kvoty judgementrevtiee Constitutional Court reserved
the right to express its point of view for a laséage in the future.

Nevertheless, the relevant resolutions which haveéinding character indicate a probable
direction of the deliberations of the Constitutib@aurt in the future judgements. Although
the Constitutional Court has been hesitating ke htith the final statement, all the signs lead
to a conclusion its approach will be pro Europea@, the Constitutional Court will be willing
to initiate a preliminary ruling as well as sanntibe failure to do so.
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