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Abstract in original language

Ucelem tohoto fispsvku je popsat specifikaifmého @inku ustanoveni mezinarodnich
smluv uzavenych Evropskym spalenstvim a najit vztah mezitfimym &inkem

a dovolatelnosti mezinarodni smlouvy ze strany gddite neboclenského statu. Evropsky
soudni dvr se ve své judikate, kterd se tykaipvazre dohod uzakenych v ramci WTO,
stavi k gimému @&inku negativé s odkazem na zvl4stni charakter smluvnich ustaripve
ktera se liSi od &ného komunitarniho prava. Proto také se jednatlimentize €chto
ustanoveni dovolavat jakoidodu pro neplatnost komunitarnihofizeni. Dovolatelnost se
vSak nevyerpava jen fimym &inkem, ale nize byt mozna ip vykladu na&izeni (analogie
"neprimého @inku"). Pokud jde o odpadnost Spoléenstvi za Skodu Zgobenou
nedodrzenim smluvniho zavazkii ptijimani ndizeni, judikatura Soudniho dvora zatim
neexistuje.
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Abstract

The purpose of the present contribution is to diesqgparticularities of the direct effect of the
provisions of international treaties concluded by Community and to find the relationship
between direct effect and invocability of treatywsions by an individual and a member
State. In its case law the Court of Justice deslthe direct effect of treaties (especially those
concluded within the WTO) arguing that an interoadil treaty has a special character
different from the Community law. Consequently, timelividual cannot invoke a treaty
provision as the basis for invalidation of a Comityuregulation. Nevertheless, the notion of
invocability is wider than direct effect and thusaynbe possible when interpreting the
regulation (analogy of the "indirect effect"). Aarfas the liability of the Community for
damages caused by the failure to comply with teatyrwhen adopting the regulation, no ECJ
case law exists so far.
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The principle of direct effect of Community lawgenerally very well known. Nevertheless,
it shows some specific features for internationedties, concluded by the Community, which
are supposed to be integral part of Community l&w.this connection the notion of
"invocability” of treaties appears. The purposdhi$ study is to examine this notion on the
background of direct effect.

Let us remind conditions for direct effect of Conmity rules, according to the jurisprudence
of the European Court of Justice:

1. There must be a clear and precise obligation &t 0§ an individual (the rule is "directly
applicable").



2. The obligation must be inconditional.

3. Compliance with the obligation must not require dmther legal act on the part of the
Community or the member State.

4. Member States must be left no discretion regarafimgiementation of the obligation.

What is the meaning of direct effect for the indival?
- He can invoke before the national court the rul€ommunity law against the State.

- National courts are obliged to apply the rule ofnm@aunity law in relation to that
individual.

What means "invoke" the rule: To use it for thasfattion of a legal claim. "Use" means to
substitute, on the basis of the priority principtee rule of national law by the rule of
Community law. If the direct effect of the Commuyniaw is not possible, the national law
should be interpreted according to the Community la

Abovementioned principles concern relations betweational and Community law. The
guestion that arises in connection of internatianadities concluded by the Community, is
whether it is possible to invoke a directly apabte provision of an international treaty
against the secondary Community law.

The answer to that question is not obvious. Therohectends to recognize direct effect of

treaties concluded by the EC. The lack of an esgppgovision of the EC Treaty requires the

ECJ jurisprudence, which is a little surprisingeTurvey of ECJ case law proves, that ECJ is
not favorable to recognize direct effect to intéioaal treaties concluded by the EC in the

field of the common commercial policy, where thisilgem became urgent.

a) Before establishing WTO:

International Fruit, 24-27/72: The nature of GAT®ed not allow to be invoked by an
individual.

Germany v. Council (C-280/93), Chiquita (C-469/%3me reasoning.
b) After establishing WTO:

Portugal v. Council (149/96): same reasoning. WTgeaments do not provide rules that
could be implemented in goodwill by national lawnoémber States.

Dior (C-300, 302/98: WTO agreements are destineiedember States, not individuals. The
most important were two arguments:

a) System of settlement of disputes in WTO: toiile solutions, lack of necessary law
exactneess.

b) Other States members do not recognize direetiefnainly the USA).



The Council decision of 22 December 1994 on the Wdi@ other agreements states
expressly that WTO agreement and other agreememtsnat suitable for the direct
invocability before EC or national courts.

A very specific problem is the control of compdltlgi(of secondary EC law in relation to the
treaties). The ECJ keeps the same opinion (impdsgilio invoke the invalidity of a
secondary law act not being in conformity with ttieaty). There are just two famous
exceptions: cases Nakajima (C-69/89) and Fediolf{@9). The direct effect may be
accepted when the EC regulation has an executiagcter (of the treaty) or refers expressly
to the treaty.

Now let us examine the notion of invocability. Ashas been already said, to "use" the rule
of Community law means, in the majority of casesstibstitute the national rule by the
Community one. Nevertheless, this is possible anlgases when the Community rule is
directly effective. The national rule remains irifacis simply not applied.

In the relation EC secondary law - internationahty this evaluation is different. Here we are
operating within one legal system, since intermatidreaties concluded by the Community
are considered to be the constituent part of EC law EC regulation contradicting the
provision of an international treaty should be irdeted. This is possible only when that
provision is directly effective. As it has been wimg according to the ECJ case law such a
direct effect of treaty provisions does not existtlf a few very special exceptions). The
direct effect seem to be the condition of the iralwlity of the treaty by in individual.

In addition to this, to invoke the treaty agairie# /alidity of a regulation can be realized not
only by an individual, but also by a member St&er(many v. Council - C-280/93). In such
case the invocability has nothing to do with theedi effect, which has a sense only in
relation towards an individual.

If we want to clarify the relation between the direffect and the invocability, we must take
out the consequences of the ECJ case law in tlevio way:

- The problem of invocability appears where thedil of a regulation is contested.

- The international treaty must be invocable atsodses, where the treaty is not, according to
the ECJ case law, directly applicable. Consequetitly invocability is the notion wider than
the direct effect. The reason is that the relat®) regulation - international treaty differs
from the relation national law - EC law. The exgien of the invocability outside the direct
effect consists in two important aspects, knowp alsrelation EC law - national law: indirect
effect (consistent (conformist) interpretation) atiie liability for the breach of the
international treaty.

1. Consistent interpretation: The EC regulationusthdbe interpreted in the light of the
corresponding treaty provision, which is invokedAs an exemple we can mention the
judgment Goldstar v. Council (C-105/90), where saohinterpretation was required for the
EC antidumping code (regulation). Following came kfter the establishing of WTO: Peter
Leifer (C-83/94), Fritz Werner (C-70/94), Commissi Germany (C-61/94). The priority of
international treaties concluded by the EC requifes consistent interpretation of EC
secondary law (regulations). This conclusion isos®al also to national courts.



2. Liability: The claimant invokes the violation @f treaty provision that caused him a
damage. The Francovich principle does not appiyternational treaties. The ECJ case law
concerning treaties is still missing, but it seethat there is no reason for a different
conclusion. If the EC breaches a binding treaty andsequently damages occur to an
individual, there is no reason to ignore the ppileiof EC liability, since that liability is the
tool for the protection of an individual agains threach of law by the member State and the
Community as well.

Let us now summarize conditions for the invocailit

When the conditions for the direct effect are falli there is no problem. Nevertheless, the
ECJ overestimates the specificities of internafidresmties and takes into account additional
criteria (mainly the ability of the treaty to creadirectly rights to individuals). Already in
Kupferberg (104/81) ECJ notices the internationadin of the treaty - on the basis of
international (not Community) law. The party of theeaty may determinate its own
conditions for the direct effect of the treaty. Tn&rpose of the treaty is not primarily create
rights and obligations to individuals, but only fots parties (States, international
organizations). Those parties may determinate $kémas how to achieve the purpose of the
treaty according to its spirit and provisions. lilstconnection they are not bound by any rule
of international law (Kupferberg 104/81 and Germawy Council - C-280/93). The
international treaty should be interpreted in isirety. The interpretation of different terms
may be different in the international law compariaghe EC law (Chiquita Italia C-469/93).

If the direct effect of a treaty provision is dedhiét is possible to invoke it for the purpose of
the interpretation of the EC secondary law actshbuld be taken into account, that the
consistent (conformist) interpretation may not begible, if the act is very rigid and does not
allow different interpretations, especially in thense of the treaty provision. In such case the
"indirect effect" is not possible and the treatg\psion is not invocable.

The ultimate solution could be, if a damage hasiaat, to invoke the violation of the treaty
by the Community. The conditions of this kind ofacability have so far not determined by
the ECJ case law, but it seems that such situgibkely to occur in practice and that in the
future the ECJ will be obliged to decide.

We may conclude that the invocability of an inteior@al treaty provision by an individual or
a member State before EU courts depends fully enptimacy of the treaty over the EC
secondary law. This primacy is contained in Art0 3@ the EC Treaty, according to which
Community Institutions are bound by the Treaty)udmg situations when they adopt an act
of secondary law. An act contradictory with theatyeshould be invalidated by the ECJ
decision, not simply set aside, as it is the cas¢he national law. If this is not possible for
the lack of direct effect, the invocability may sixin another forms, as it has been indicated:
indirect effect (consistent interpretation of art at secondary law) and EC liability for
damages. The notion of "invocability” is (and mbst) thus wider that a simple "direct
effect”, generally denied by the ECJ for internadltreaties.
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