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The criminal act of aggression is a very hot tapimternational criminal law. Also, the new

Slovenian Criminal code regulates this criminal iack new way. This paper focuses on the
regulation of this criminal act in internationaldaSlovenian criminal law, especially from the
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The criminal act of aggression is a very hot tapimternational criminal law. Also, the new

Slovenian Criminal code regulates this criminal iach new way. This paper focuses on the
regulation of this criminal act in internationalda8Slovenian criminal law, especially from the

viewpoint of a potential perpetrator.

1. AGGRESSION IN SLOVENIAN CRIMINAL LEGISLATION

Slovenian criminal legislation has faced major gem From 1994 until the 1st of November
2008 Slovenian Criminal Code (C'G3 in force. This CC does not regulate the crimae of
aggre?ion, only the criminal act of inciting tagegssive war, which could be committed by
anyone.

From 1st November 2008 the new Criminal Code-1 (JOwill be enforced in Slovenia.
This new criminal code brings among other chandss @ new criminal act of aggression,
which is defined very generally and broadly. Therimination namely states:

“Whoever commits an act of aggression, as defimethtiernational criminal law, will be
punished by minimum 15 years of imprisonméht.”

! Official consolidated text, Ur. |. RS, 95/2004.

2 Korosec, Damjan, in: Nationale Strafverfolgung kedtechtlicher Verbrechen = National prosecution of
international crimes. 3 (Eser, Sieber, Kreicker.pd&erlin, Duncker & Humblot 2005.

3Ur. I. RS, 55/2008.
4 Art. 103 of CC-1.



The introductory notes to the new CC-1 refer to Roene statute and to the United Nations
Charter (also the Charter). True, aggression isnae¢ defined in the Rome statute and under
the jurisdiction of the International Criminal CotCC),> but the ICC cannot execute its
jurisdiction over this crime, until the crime itbeind the preconditions for the execution of
the jurisdiction are defined. This should happethatrevision conference, which needs to be
convened in 2009, seven years after the enforceraknhe statute. According to the
Slovenian legislator, is aggression in Slovenian-IC@efined according to the Charter.
However, it should be emphasised, that the Chalwes contain the prohibition of use of
force and other provisions relating to aggressimeach of peace and threats to the péace,
but these provisions apply solely to state respulitgi and not to individual criminal
responsibility. Also, the Charter does not defwbat constitutes an act of aggression, so it
does not include any specific and detailed de@nif the crime, even though the Slovenian
CC-1 refers to it.

2.DEFINITION OF AGGRESSION IN CUSTOMARY INTERNATIONAL
(CRIMINAL) LAW

As described above, one cannot find the definibbaggression neither in the Rome statute,
neither in the Charter. This paper focuses on thssiple definitions of aggression in other
sources of international criminal law accordingtte article 38 of the Statute of International
court of Justicé. This article of the statute refers to possiblerses of international
(criminal) law: international conventions, interioaial customs and general principles of law.
Let us first look at customary international criginlaw. When international or
internationalised criminal tribunals try to estahlia rule as a customary international criminal
law rule, they usually try to elaborate their tisdsy naming case law and statutes of different
international and internationalised tribunals frillowremberg onwards.

The theory of international criminal law is unitedits opinion that aggression or at least
some acts of aggression constitute an internationate under customary international
criminal law® Unfortunately not even one of these authors lied to deliberate this thesis by
presenting the definition of aggression. As for titileunals, the only ones, which have in their
case law dealt with this crime, were InternatioMilitary Tribunal in Nurembery and
International Military Tribunal for the Far Easttef the Second World War. According to
their statutes they had jurisdiction for crimesiaggpeace® The Nuremberg statute defined
crimes against peace as planning, preparatiomtioih or waging of a war of aggression, or a
war in violation of international treaties, agreenseor assurances, or participation in a
common plan or conspiracy for the accomplishmentmy of the foregoing. The Tokyo

® Rome statute is a multilateral agreement, whithésbasis for establishing International CrimiGalurt. It was
signed in Rome on 17th July 1998 and was enforoetisb July 2002. Other crimes under the jurisdictd the
ICC are: genocide, crimes against humanity andowares.

® See Chapter 7 of the Charter and article 2, papig4.
" http://www.icj-cij.org/documents/index.php?p1=48&p3=0(10.9.2008).

8 Cassese, Antonio: International Criminal Law, N¥ark, Oxford University Press 2003, p. 113. Werle,
Gerhard: Principles of International Criminal Lallhe Hague, Aser Press 2005, p. 391. Cassese, AntOni
Some Problematical Aspects of the Crime of Aggmessin: Leiden Journal of International Law 20 (ZDOp.
841 — 849.

° Art. of the Statute of the International Militafyibunal (also Nuremberg Tribunal).

19 Art. 5 of Statute of the International Military ilbunal for the Far East (also Tokyo Tribunal).



statute had a different definition of crimes agtipsace. If Nuremberg's definition still
demanded the declared war, the Tokyo definitiorsdus differentiate anymore between the
declared and undeclared war. Consequently the Taktgbute incriminated planning,
preparation, initiation or waging of a declareduodeclared war of aggression, or a war in
violation of international law, treaties, agreensent assurances, or participation in a common
plan or conspiracy for the accomplishment of anythaf foregoing. Both statutes however
differentiate between aggressive war and war aslatn of international agreements.

According to the Control Council Law 10 the lawrfrdNuremberg statute became internal
German law that could be used by the military coumtthe military zones in post Second
World War Germany. All military courts in all miéity zones had jurisdiction for crimes
against peace, but mostly the Americans made gsedofi this powet! Consequently the
case law of the Nuremberg and Tokyo tribunals d&eddase law of the American military
court in Germany more specifically defined crimgaiast peace.

But even though this case law made the definitibraggression clearer, the Nuremberg
tribunal first had to address a bigger and evenenwamtroversial legal issue. The main
objection of the defence was that the convictiordefendants for the crime of aggression
contradicts the basic principle of legality. Accmglto their argument the aggression had not
been an international crime at the time of thd.tiliaere had been conventions which banned
aggression, but they refer to state responsikalitgt not to individual criminal responsibility.
Basically, what they argued was that the leap froere prohibition as a basis for state
responsibility to international crime, for which amdividual is criminally responsible, was
not made. The court however decisively rejecteddéfence arguments. It stated that the
statute itself makes the planning or waging of & wfaaggression or a war in violation of
international treaties a crime, so it is not neagssip to the tribunal to consider whether and
to what extent aggressive war was a crime befoeeettecution of the statute. The court
basically says that it does not matter what happeme what was the state of law before the
statute, because the incriminations in the statoteect any irregularities that supposedly
existed before. | cannot agree with this statentssdause from the viewpoint of the principle
of legality the act needs to be defined as a cafrtbe time it was committed and not solely at
the time of the trial. The court should focus moneelaborating that aggression was the crime
at the time of commission of those acts.

Even the tribunal felt that it cannot leave thisesfion unanswered because of the great
importance of the question, so it expressed itw vie contradiction to its previous statement.
It said that the ones, who “in defiance of treatied assurances attacked neighbouring states
without warning, must know that they are doing vwgband it would be unjust if their wrong
were allowed to go unpunishéd.The tribunal referred to the positions the defensia
occupied in the Government of Germany; accordinghese positions at least some of the
defendants must have known of the treaties signedsérmany, which were outlawing
recourse to war for the settlement of internatiafigbutes; they must have known that they
were acting in defiance of all international lawesmhin complete deliberation they carried out
the designs of invasion and aggression. The tribpngalso much of the emphasis on the
Kellog-Briand Pact, signed in 1928 by sixty-threations, including Germany, Italy and
Japan. The legal effect of this treaty accordintheoTribunal was that the nations who signed

1 Art. 2 of the Control Council Law 10.
12 http://www.yale.edu/lawweb/avalon/imt/proc/judiawiatm (10.9.2008).



the treaty or adhered to it condemned recourseatdar the future as an instrument of policy,
and expressly renounced it. After the signing @f titeaty, any nation resorting to war as an
instrument of national policy automatically breaks pact. In the opinion of the Tribunal, the
solemn renunciation of war as an instrument ofamai policy automatically makes war
illegal in international law and, what is even moimportant, automatically makes
perpetrators of war individually criminally respdsie.*®* The tribunal substantiated this
statement with referring to Hague Conventions,\{kesailles Treaty and also to the League
of Nations statute, but | do not think that thébunal has done a really good job with
additional explaining, why the conviction for crismagainst peace does not violate the basic
principle of legality. Especially the Tribunal $tilas not reason well the leap from prohibition
of war in international law (which is clear) to theme against peace (which was certainly
unclear at the time). Just because something tglpted in international criminal law, it does
not mean it necessarily bring along also the imtligi criminal responsibility. However, even
though the Nuremberg tribunal had difficulties wilefending its jurisdiction for crimes
against peace, it has done a better job with defithe crime itself.

As the other international or internationalisetbunals is concerned, the ad hoc tribunals for
the Former Yugoslavia and Rwanda and the mixedrals, which emerged in the last few
years (Cambodia, Sierra Leone, East Timor) have r@adurisdiction over the crime of
aggression. The only exception is the StatuteadfiIEpecial Tribunal, but this is an internal
and not an international tribunal. Neverthelesgnitcompasses also the threat of war or the
use of the armed forces of Iraq against an Aralmttgudefined as the abuse of position and
the pursuit of policies that were about to leadh® threat of war or the use of the armed
forces of Irag against an Arab country, in accocgawith Article 1 of Law Number 7 of
1958 This criminal act is however not based on intéometl law, but on the violation of
Iraqi laws™

3. OTHER POSSIBLE SOURCES OF THE DEFINITION OF AGGRESSION

Second source, where we could find the definitibrihe aggression is the Draft Code of
Crimes against Peace and Security of Mankind.gtileges aggression but it, again, does not
define it:

»An individual who, as leader or organizer, actvphrticipates in or orders the planning,
preparation, initiation or waging of aggression caitted by a State shall be responsible for a
crime of aggression®

The draft code is not even a binding legal agthtiuld serve as a model criminal code for the
countries, if they decide to revise their crimitegislation.

The most exact definition of an aggression could ftaend in the General Assembly
Resolution 3314 from the year 1974. This resoluficstly defines aggression with a general

3 Ibidem
% This incrimination is discriminatory, becausedies not encompass also the aggression againstabrstate.

15 Statute of Iragi Special Tribunal, art. 14. It slibbe mentioned again that this tribunal is nohiged or an
international one, but an internal tribunal.

16 | ast draft from year 1996:An individual who, as leader or organizer, activ@articipates in or orders the
planning, preparation, initiation or waging of agegsion committed by a State shall be responsibla twime
of aggression.”Art. 16 of the draft code.



clause, saying that an act of aggression is theofisemed force by a State against the
sovereignty, territorial integrity or political iegpendence of another State, or in any other
manner inconsistent with the Charter. Then theclart8 of the resolution brings a non-
exhaustive list of acts, which qualify as an acagfression. These acts are also repeated in
the latest draft of the Rome statute’s definitidnaggression. That is why this definition
represents the solid basis for the future definitothe Rome statute. So it is very interesting
that the drafters of the Slovenian CC-1 have nidehemselves upon that definition. This
resolution is not even mentioned in the introduttio the CC-1. Although it should also be
added that it remains disputed, whether this réwolueally introduces individual criminal
responsibility or state responsibility only. Thesoiition does namely include a provision,
according to which aggression is an internationahe against peace, but the next provision
says that this resolution is a basis for intermatiaesponsibility and not criminal. Also, the
resolution does not include anymore the provisiaccording to which there is criminal
responsibility for it"” Because the resolution brings only the state resipility, it is very
state centred and it does not refer to non-statgesn The other criticism of this definition is
that it basically leaves up to the Security Couynellich is a political body, to decide, whether
an act represents act of aggression or no. 3iidl,definition is exact and broad enough and it
relgresents a solid basis for the future definitroRome statute and possibly also in the CC-
1.

Last, but not least we should check the definiborbetter the lack of it in the Rome statute.
As already mentioned before, the ICC does haveisdjation over it, but cannot execute it,
until the criminal act and the preconditions foe #xecution of jurisdiction are defined. As
already mentioned, this should happen at the @visonference, which should be convened
according to the Rome statute in 2609@onsequently a special preparatory commission has
been trying for a few years now to define this @irts last definition dates from May 2068.

Slovenian CC-1 has implemented the special path@fRome statute very carefully. Doing
that CC-1 followed closely the incriminations of maimes, crimes against humanity and
genocide. With aggression they of course could hreote done that, because there is no
definition of aggression. But the authors of the-C@evertheless kept in mind the work of
the special preparatory commission. That is whyitiductory notes to the CC-1 mention
that in case of drafting a definition of aggressionthe framework of Rome statute an
amendment to the CC-1 regarding the aggressiomitiefi should be considered. Also, the
Rome statute implemented the complementary jutisticof the ICC’s. It is the member
states’ primary duty to prosecute the perpetraihs. ICC executes its jurisdiction only when
the state with jurisdiction is not “able or willihg" That is why Slovenian “definition” of
aggression in the CC-1 will de facto need to convalyn the Rome statute’s definition. And
that is why it is my thesis that the definitionagfgression, that our CC-1 refers to, can only be
the one, drafted in the framework of the Rome #tatu

" Ferencz, Benjamin: U. N. Consensus Definition afgfesssion, in: The Journal of International Lawd an
Economcs 10 (1975), p. 713 in 714.

18 Art. 5/11 f the Rome statute.
19 |bidem art. 123.

2 Discussion Paper on the Crime of Aggression Progdsethe Chairman (revision June 2008%. May 2008.
http://www.iccnow.org/documents/ICC-ASP-6-SWGCA-2dhish.pdf (25.8.2008).

2L Art. 17 of the Rome statute.



4. WHO CAN BE A POTENTIAL PERPERTRATOR OF AGGRESSION | N THE
FUTURE PROVISION OF THE ROME STATUTE?

As already mentioned, the last draft of the dabnitof aggression dates from May 2008. This
draft is based on the definition of the General ehskly Resolution 3314 and its non-

exhaustive enumeration of acts of aggression. Rer gurpose of the statute, crime of
aggression means the planning, preparation, ilitiadr execution, by a person in a position
effectively to exercise control over or to dirdeg tpolitical or military action of a State, of an

act of aggression which, by its character, graaitg scale, constitutes a manifest violation of
the Charter of the United Natiofs.

In the second paragraph of the same article th& dpeecifically refers to the General
Assembly Resolution, when it repeats the generlsd and the enumeration of the acts of
aggression from the resolution. So, the act of eggjon means the use of armed force by a
State against the sovereignty, territorial intggoit political independence of another State, or
in any other manner inconsistent with the Chartethe United Nations, and the following
acts qualify as an act of aggression:

(&) The invasion or attack by the armed forces Stae of the territory of another State, or
any military occupation, however temporary, resigitirom such invasion or attack, or any
annexation by the use of force of the territoryaonbther State or part thereof;

(b) Bombardment by the armed forces of a Statenagéhe territory of another State or the
use of any weapons by a State against the terigfoaypother State;

(c) The blockade of the ports or coasts of a Statihe armed forces of another State;

(d) An attack by the armed forces of a State onldhd, sea or air forces, or marine and air
fleets of another State;

(e) The use of armed forces of one State whichnétten the territory of another State with
the agreement of the receiving State, in contraverif the conditions provided for in the
agreement or any extension of their presence ih grcitory beyond the termination of the
agreement;

() The action of a State in allowing its territpryhich it has placed at the disposal of another
State, to be used by that other State for perpgran act of aggression against a third State;

(g) The sending by or on behalf of a State of arieds, groups, irregulars or mercenaries,
which carry out acts of armed force against ano8tate of such gravity as to amount to the
acts listed above, or its substantial involvembatein.

As seen, the drafters literally copied the actaftbe General Assembly Resolution and also,
the draft still does not include non-state entitid®wever, at this moment this definition
represents the highest level of consensus betweestate parties. It is of course not definite
that exactly this definition shall be adopted, ailtgh the state parties have more problems
with the preconditions for the execution of jurigthn than with its definition, because the
ICC’s jurisdiction could infringe the Security Caifs responsibility for the security and

2 Future art. 8 bis, paragraph 1 of the Rome statute



peace of the mankind. Nevertheless, if this ded@inits accepted, Slovenian CC-1 will need to
implement it. | shall therefore focus on the quastiwho is a potential perpetrator of this
crime, if this definition is implemented in SlovaniCC-1 and if Slovenian general part of the
CC-1is used.

From the viewpoint of a potential perpetrator iteigen less important, whether exactly this
definition is adopted, because even from the stergn the state parties could not agree on
the definition of aggression, they all agreed, tiggression is a leadership crifiéhe draft
consequently defines the potential perpetratorfoilawing way:

“In respect of the crime of aggression, the pransiof this article shall apply only to persons
in a position effectively to exercise control owerto direct the political or military action of a
state.**

This definition of a potential perpetrator compliegh the case law of the International
Military Tribunal in Nuremberg. As known, 24 mayaar criminals were prosecuted at the
main procedure at this tribunal. One cannot getynggmeral rules on the potential perpetrator
from its judgement, because the court based itsidas mainly on facts. We should keep in
mind that the court convicted for crimes againsageea minister for foreign affairs, a
commander of the navy, an ambassador, a ministdreonccupied territories, commander of
the air force, FUhrer’'s deputy, minister of interamd minister of economics; basically, the
most important and influential people in the stdte.each defendant’s case the court
examined his position in the state, meetings amdecences he had attended and his public
behaviour”> When acquitting Streicher, the court said thahaé not been a member of the
closest Hitler's counsellors and had not been tlinte the drafting of the policies that had
lead to war® As already mentioned, the court did not draw aegegal conclusions. What
can be read, though, is a participation in the n@lof a policy as a precondition for a
conviction.

On the other hand, the American military court lie tAmerican military zone in Germany
developed another approach towards this questiois. broader interpretation of a perpetrator
of the crimes against peace is a consequence obaaldr definition of participation in the
Control Council law n. 10. Article 2, paragrapheffides the participation in the crime against
peace in following way:

“a person is responsible for the crimes against@aeb he held a high political, civil or
military (including general staff) position in Geamy or in one of its Allies, co-belligerents or
satellites or held high position in the financialdustrial or economic life of any such
country.”’

% Cassese: On Some Problematical Aspects of theeQsfhggression, p. 848. Ambos, p. 248. Werle,9%.3
Also Coalition for the International Criminal Courhttp://www.iccnow.org/?mod=aggressi(b.5.2008).

% Future art. 25 bis, paragraph 3.

» Judgement of the International Military Tribunal, chapter on Goring;
http://www.yale.edu/lawweb/avalon/imt/proc/judcdnim (25.8.2008).

% |bidem chapter on Streicher.

2T Art. 2.



As a consequence of this, the military court dedth two new types of perpetrators:
industrials and state officials of a third alliéte. When dealing with industrials, the court
stated that anyone from political, military or irstiial sphere of life, who participated in
making or executing of the policy and was awarthaf, could be convicted of crimes against
peace’® Regarding the prosecution of state officials afcttallied state, the court announced
that it is not enough to participate in it and lgeaware of it. The perpetrator needs to have a
certain position or power in the state hierarchignt which he can shape or influence the
policy. The court explicitly stated:

“There first must be actual knowledge that an aggjue war is intended and that if launched
it will be an aggressive war. But mere knowledgaas sufficient to make participation even
by high-ranking military officers in the war crinah It requires in addition that the possessor
of such knowledge, after he acquires it shall ba position to shape or influence the policy
that brings about its initiation or its continuarafer initiation, either by furthering, or by
hindering or preventing it. If he then does tharfer, he becomes criminally responsible; if he
does the latter to the extent of his ability, thenaction shows the lack of criminal intent with
respect to such policy®

It seems that the special preparatory commissiantlleen a narrower approach than the
American military in its case law. In general, theory of international criminal law supports

a view of aggression as a leadership crime. Negkxdh, there are suggestions, according to
which a potential perpetrator should be definedtk Ibroader. Cassese suggests including
not only the leaders of the states, but also thddes of non state entities. As with the crime
of aggression we do not speak anymore of stateomsgmlity, but individual criminal
responsibility, he sees no obstaci®ddeller on the other hand argues that the present
definition excludes the prosecution of industriatsd other private economic subjects and
makes it difficult to prosecute state officialsanf allied state. That is why the drafters should
take the “shape of influence the policy” standrd.

5. PARTICIPATION IN AGGRESSION ACCORDING TO CC 1

Again, if the present draft is adopted and impler@énnto the Rome statute, Slovenian
legislator needs to implement it into the CC-1.sThiay the crime of aggression from the
article 103 of CC-1 becomes true delictum proprilincan be perpetrated only by someone,
who is in a position effectively to exercise cohtower or to direct the political or military
action of a state.

Also, according to the latest draft, there are pwssibilities regarding the application of
future article 25/3 bis, which will define a lead&rAccording to the first possibility, the
leadership requirement will be required for allnfer of participation from the article 25 of the
Rome statute. According to the second possibiiitghould be exactly defined, for which

% Cases oFarbenandKrupp.

2 CasesHigh Commandand Ministries. Heller, Kevin Jon: Retreat from Nuremberg: the Llevatip
Requirement in the Crime of Aggresssion, in: Theopean Journal of International Law 18 (2007).

30 Cassese: On Some Problematical Aspects of theeGyfmggression, p. 848.
% Heller, p. 489.
32 Draft definition, p. 5.



forms of participation this characteristic would d&yeplied. But for now, it is not yet defined,
for which*®

So this brings the question, what kind of charasties do an aider, an abettor, an indirect
perpetrator and a co-perpetrator need to have @diocpto the general part of CC-1? An aider
and an abettor do not need to have a special dbasdic, required for the perpetrator. On the
other hand, the co-perpetrator and an indirectgigafor need to have a characteristic of a
person, who is in a position effectively to exeectontrol over or to direct the political or
military action of a Stat&"

If the drafters of the definition for the Rome stat accept the requirement of a special
characteristic for all forms of participation, thiegulation in the Rome statute will be
narrower than Slovenian, which will require spectdaracteristic only for perpetrator,
indirect perpetrator and co-perpetrator. Consedyediovenian legislation will not be in
contradiction to and will comply with the internatial one. If however the drafters accept the
requirement only for certain forms of participatianall comes down to the question, for
which forms the characteristic will be required.

6. CONCLUSION

In the future the definition in the framework oetRome statute should be followed closely
and attentively. When the definition is adoptedshibuld be carefully implemented into the
CC-1, so that rule of law is respected. What alootite between time? Since the introductory
notes to the CC-1 refer to the Charter and it dessinclude the definition of aggression, |
think that until the implementation of the Rometgtia's definition of aggression in the CC-1
the criminal act of article 103 from Slovenian CCepresents pure and scholarly case of lex
incerta. The definition of aggression is at the rantrincluded only in the General Assembly
Resolution 3314 and even there it is disputablestiay it is a definition of a criminal act or
not. Even if it represented a criminal definitidhe Slovenian CC-1 does not refer to this
resolution. In any case should Slovenian legislaieert the definition of aggression in the
CC-1 and not simply refer to the international rgnial) law, where the definition of
aggression is a hot topic and where the definisamow being written.

As a conclusion | would like to add that there i®aderline in the military and political
hierarchy, under which individuals cannot be cotedcof aggression, but it is difficult to
define. This was already noted by the Americantaryicourt in one of its judgements:

“No matter how absolute his authority, Hitler alarwld not formulate a policy of aggressive
war and alone implement that policy by preparingnping, and waging such a war.
Somewhere between the Dictator and Supreme Commarfidbde Military Forces of the
nation and the common soldier is the boundary betwthe criminal and the excusable
participation in the waging of an aggressive waahyndividual engaged in it”
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