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Abstract in original language

The concept of criminal liability of legal entitiem the Republic of Macedonia was

introduced in 2004. This article presents an owswof the reasons for such legislative move,
it analyzes the most important provisions stipulaite the Criminal Code and the Code of
Criminal Procedure, provides a summary of inteorati standards in relation to the topic and
presents the current situation concerning the acthydementation.
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1. INTRODUCTION

In 2003 Transparency International, an internatioman-governmental organization
addressing corruption, published its annual CoioaptPerceptions Indéxplacing the
Republic of Macedonia at the 106 place out of 18@ntries. These results pointed out that
the country was one of the most corrupted statekurope. Aside from high levels of
corruption the Macedonian society was facing arnogineat problem in the form of organized
crime. Following the armed conflict that took pldoetween the National Liberation Army
(Albanians of Macedonia) and the Macedonian arnwedet in 2001, a great number of
illegal weapons remained on Macedonian territotyese weapons were later used in illegal
trafficking and commitment of crimes, making orgaad crime a problem that had to be
addressed immediately. In the search for a solubest practices from around the world were
analysed and the conclusion was that in ordergiat ftorruption and organized crime more
adequately the institute of Criminal Liability okefal Persons could be introduced. In March
2004 the institute of Criminal Liability of LegalePsons was introduced. The Criminal Code
was amended and for the first time in history CniahiLiability of Legal Persons was
incorporated in the Macedonian legislation.

This decision was also influenced by internatistahdards pertaining to criminal liability of
legal persons. Representatives from both the Cbohdturope as well as from the United
Nations advised the Macedonian government to gtdedlbw the conventions it has ratified
as well as recommendations coming from the mentianternational organizations. These
conventions and recommendations are:

1. Council of Europe, Recommendation No. R (88) 18ceoning liability of enterprises
having legal personality for offences committedhia exercise of their activities from
1988.

1 Transparency International Corruption Perceptionadex 2003, Berlin. Available online:

www.transparency.org/content/download/3222/195k2¢pi2003.pressrelease.en.pdf.
2 Official Gazette of the Republic of Macedonia N8/2004.



It is designed to promote measures for renderingrenses liable for offences committed
in the exercise of their activities, beyond exigtiegimes of civil liability of enterprises to
which these recommendations do not apply. Theyyajgpénterprises, whether private or
public, provided they have legal personality andhi® extent that they pursue economic
activities.

2. Council of Europe, Convention on the Protection tbé Environment through
Criminal Law from 1998.

Article 9, paragraph 2 from this convention staj€srporate liability shall not exclude
criminal proceedings against a natural person.”

3. Council of Europe, Criminal Law Convention on Cagtion from 1999.

Article 18, paragraph 3 states ,Liability of a Iégaall not exclude criminal proceedings
against natural persons who are perpetratorsgatstis of, or accessories to the criminal
offences”

4. United Nations, Convention against Transnationga@rzed Crime from 2000.

Article 10, paragraph 4 states ,Each state artil,shgparticular, ensure that legal persons
held liable in accordance with this article are jeabto effective, proportionate and
dissuasive criminal or non-criminal sanctions, ugithg monetary sanctions.”

5. United Nations, Convention Against Corruption fr@@04

Article 26, paragraph 4 is identical as Article 1faragraph 4 from the against
Transnational Organized Crime from 2000.

6. Council of Europe Convention on Laundering, SeaBghzure and Confiscation of the
Proceeds from Crime and on the Financing of Tesnofrom 2005

Article 10, paragraph 4 is identical with article, baragraph 4 and article 26, paragraph 4
from the above mentioned conventions.

2.CRIMINAL LIABILITY OF LEGAL ENTITIES AS PRESCRIBED IN THE
CRIMINAL CODE

Under Chapter 2, section 5, article 28-a statesiththe cases stipulated in the special part of
this criminal code or in another law which preseslzriminal activities, the legal entity shall
be held criminally accountable if the commitmentlté crime can be attributed to an activity
or a failure to perform the obligatory supervisicommitted by the management authority or
the responsible official within the legal entity,another person authorized to act on behalf of
the legal entity within the framework of its auttzations, or when it has overstepped its
authorizations in order to provide gain for thedlegntity. The criminal accountability of the
legal entity does not abolish the accountabilityha perpetrator of the crime. Regarding the
crimes stipulated in the law, all legal entitiealstbe held criminally accountable with the
exception of the state. Foreign legal entities|dbalheld criminally responsible if they have
committed the crime on the territory of the Reptilboli Macedonia, regardless of whether they
have their representative office or a branch offitech performs activities on the territory of
the Republic of Macedonia.



Article 122 in its sixth paragraph provides a diiiom of legal entity. The seventh paragraph
defines the responsible person. A legal entitylshabn: the Republic of Macedonia, units of
local self-government, political parties, publictenprises, companies, institutions and other
associations, funds, financial organizations, atiroorganizations specified by law, which
are registered as legal entities, and other comimearand organizations to which have been
recognized as having the property of a legal entikyforeign legal entity shall mean: a public
enterprise, institution, fund, bank, company or afttyer form of organization in accordance
with the laws of a foreign country pertaining tce tperformance of economic, financial,
banking, trade, service or other activities, andctvthas a headquarters in another country or
a branch office in the Republic of Macedonia or teen founded as an international
association, fund, bank or institution. A respofesiperson within a legal entity shall be
considered to be a person within the legal entityg considering his/her function or based on
special authorization in the legal entity, is ested with a certain circle of matters which
concern the execution of legal regulations, or l&gns that are enacted on the basis on a
law or a general act of the legal entity, in thenagement, use and disposition of property,
the management of the production or some otherassmnprocess, or the supervision over
them. An official person is also considered to beegponsible person, when this concerns
crimes where a responsible person is found to ypepator, and which crimes are not
foreseen in the chapter on crimes against offidiatly, i.e. crimes by an official person
foreseen in some other chapter of this Code. Wih&n code specifically stipulates, a
responsible person shall also be considered tlsmpeavho performs a special function or an
authorization or is entrusted to independently grenf certain operations within the foreign
legal entity, as well as the person which is aes@ntative of the foreign legal entity within
the Republic of Macedonia.

The Macedonian Criminal Code does not contain tmeoretical bases for establishing
corporate mens rea. However a closer analysis stt@tshe identification doctrine was used
as a method in establishing the blameworthinedegatl entities.Under this doctrine, certain
employees of the company are seen as having suifistanding within the corporation to be
identified as part of the corporation. Their aci@nd mens rea can be seen as representing
that of the compans.

There are three systems of determining for whicmes the corporations can be held liable.
Under the first system—general liabifitgr plenary liability the juristic persons’ liability is
similar to that of individuals, corporations beingtually capable of committing any crime.
The second system requires that the legislator ioverior each crime whether corporate
criminal liability is possible. The third systemnsists of listing all the crimes for which
collective entities can be held liahldn the Republic of Macedonia the second system is
used. Thus, legal entities are liable only in thoases where that is explicitly stipulated by
the Criminal Code . The crimes for which a legatitgncan be held liable include
environmental offences, fraud, smuggling, monewdsaing, trafficking etc.

% Jonathan Herring, Criminal Law, Oxford, OUP Oxfo2dedition, 6 Jul 2006, pg. 121.
* Florin Streteanu & Radu Chirita, Raspunderea geaglersoanei juridice 7, Rosetti 2002, pg. 112.

® Cristina De Maglie, Centennial Universal Congresd.awyers Conference-Lawyers and Jurists in thst 21
Century: Paper: Models of Corporate Criminal Liapiln Comparative Law, 4 Wash. U. Global Stud.Rev.
547, 2005, pg. 552.

® Ibid.



2.1SANCTIONS

Chapter 6 of the Criminal Code contains provisigoserning the sanctions which can be
imposed to legal entities. For crimes committeddgal entities, the following sanctions may
be applied:

=

monetary fine;

2. temporary ban to perform a specific activity;

3. permanent ban to perform a specific activity; and
4. termination of the legal entity.

The monetary fine shall be applied in an amounttimay not be less than 100.000 (around
€1.600) or more than 30 million denars (around €3@0). For crimes committed for the
purposes of gaining profit or for crimes which caasmore substantial material damage, one
may prescribe a fine for twice the maximum amowntthis sanction or proportional to the
degree of the caused damage or the gained ptaditsiot more than 20 times the amount

The temporary ban to perform a specific activityfan a time period of one to three years
shall be applied in addition to the monetary fiieluring the performance of the activity of
the legal entity, a crime has been committed forctvtcrime a physical person would be
sentenced with a fine or imprisonment of up toehyears, and the manner in which the crime
was committed suggests a threat of a repetitidche@tame crime or commitment of a similar
crime.

The permanent ban to perform a specific activity, of all the activities performed by the
legal entity shall be applied in addition to thematary fine, if a crime has been committed
for which crime a physical person would be sentdneéth at least three years of
imprisonment, and the manner in which the crime wasimitted suggests a threat of a
repetition of the same crime or commitment of ailsincrime. The court shall also apply this
sanction when a crime has been committed afteevaqurs judgment whereby the legal entity
has been temporarily banned from performing a $ipeastivity.

The termination of the legal entity sanction shallapplied in addition to the monetary fine, if
a crime has been committed for which crime a plygierson would be sentenced with at
least five years of imprisonment, and the manneavhich the crime was committed suggests
a threat of a repetition of the same crime or coimm@t of a similar crime. The court shall

also apply this sanction when a crime has been dttethafter a previous judgment whereby
the legal entity has been permanently banned frerfopning a specific activity.

The sanction temporary or permanent ban to pertbspecific activity and termination of a
legal entity, may not be applied to a legal erggyablished by law, or a political party. Based
on a legally effective judgment whereby the legditg has been sentenced for termination,
the competent court shall initiate a procedurecifigel by law, for liquidation of the legal
entity within 30 days from the day of legal effeetness of the judgment. The legal entity for
which a bankruptcy procedure has been opened, lshalhnctioned for the crimes committed
before the opening of the bankruptcy procedure.

When determining the sanction the court shall take account the balance sheet and the
income statement of the legal entity, type of thevay and the nature and severity of the



committed crime. If the court specifies a moneting for two or more crimes, the unique
sanction may not be as high as the sum of the iohaily specified fines, nor to exceed the
legal maximum prescribed for a legal entity.

If the convicted legal entity fails to pay the fimathin the time period specified by law,
which may not be shorter than 15 days nor longan 80 days counting from the day pf the
legal effectiveness of the judgment, the courtlsirdler a forced execution.

If the fine can not be executed from the propeftthe legal entity, because the legal entity
does not have such property or has ceased to leefiste the execution of the sentence, the
sentence shall be executed from the property ofdineder or the founders of the legal entity,

proportionally with the invested shares, or in tlase of a company, from the property of the
shareholders or associates, proportionally withr trespective shares. The fine for foreign

legal entities shall be executed from the propestyfiscated in the Republic of Macedonia, or
with the application of an international agreemémn the property abroad.

The court may specify a probationary postponemétiteoexecution, for a time period of one
to three years, of the monetary fine and the bgpetform a specific activity, if a crime has
been committees for which the law prescribes a maoypdine or an imprisonment sentence of
up to three years, if the legal entity depositsaheunt of the applied fine in the court and
guarantees that another crime will not be committedng the probation period. If a new
crime is committed during the probation period ariane, committed previously by the legal
entity, has been uncovered, the sanction shalkbeuted.

It seems that Macedonian legislators implementectiminal combative approach when
determining sanctions. Some autfasgue that alongside punitive measures stateddshrgu
to implement more preventive and retributive samdilike placing legal entities under state
supervision or control or sanction of communityses order.

The criminal prosecution of the legal entity mayt tekke place after a period of five years
from the execution of the crime. The stature ofititions of the execution of the monetary
fine, shell come to pass when three years haveegdssm the day of the legal effectiveness
of the passed judgment stipulating the fine. Tla¢use of limitations of the execution of the
temporary ban to perform a specific activity, st@ine to pass when the time stipulated in
the passed judgment has expired. The stature aations of the execution of the permanent
ban to perform a specific activity, shall come #s® when five years have passed from the
day of legal effectiveness of the passed judgméptlating this sanction. The stature of
limitations of the execution of the terminationtbé legal entity, shall come to pass when ten
years have passed from the day of legal effects®é the passed judgment stipulating this
sanction.

2.2CONFISCATION

The material profit acquired to a criminal activigomprising money, movable and
immovable objects of value, as well as any othesetss property or equity, material or
immaterial rights shall be confiscated from thepegérator, and if this confiscation is not
possible, other items shall be confiscated from pleepetrator which correspond to the

" Brent Fisse and John Braithwaite, Corporationim€rand Accountability (Theories of Institutionae$ign),
Cambridge University Press, 1994.



acquired profits. The material profits shall also donfiscated from third parties to whom it
has been transferred without an appropriate conapiens if they did not know, and could
know and were obligated to know that it had beeumed through a criminal activity.

The objects which have been declared as culturdbbe and natural rarities, as well as those
to which the damaged party is personally attackbdll be confiscated from third persons,
regardless of the fact that they did not know, dowdt have known and were not obligated to
know that these objects have acquired throughrairal activity and regardless of whether
these objects have been transferred to the thirdepawith or without an appropriate
compensation.

The goods that are confiscated are returned tddaheaged person, and if there is no damaged
person, they become the property of the stateurihd the criminal proceeding, the damaged
person is adjudged a property and legal claim,cthet shall pronounce a taking away of
property gain, if this exceeds the amount of tlzéntl

Nobody may keep or claim for their own objects thbaen occurred through a criminal
activity. Objects that were intended or have besgduo commit a crime shall be confiscated
from the perpetrator, regardless of whether thégrigeto the perpetrator or to a third party, if
this is required by the interest of general safbgalth of the people or moral reasons. The
objects which have been used or were intended taideel to commit a crime may be
confiscated if there is a threat that they may $eduo commit another crime. Objects, which
are the property of a third party, shall not befsmated, except if the third party knew, could
now and was obligated to know that these objects baen used or were intended to be used
to commit a crime. The court shall pas a decisionconfiscate the objects within the
framework of a procedure specified by law alsoha tase when, due to factual or legal
reasons, it is impossible to conduct the criminalcpdure with respect to the perpetrator of
the crime. The application of this measure doesmtetfere with the right of third parties to
compensation of damages from the perpetrator ottimee. Under the conditions stipulated
in the ratified international agreements, the digj@say be returned to another country.

3. PROCEEDINGS AGAINST LEGAL ENTITIES

The Criminal Procedure Coleontains rules which govern the proceedings agaausl
entities. In its nineteenth chapter the Code i@l that after a criminal report against the
responsible person or representative of the legatyeis being submitted, and there are
grounds for suspicion that the conditions for cniairesponsibility of the legal person are
fulfilled, Public Prosecutor can request initiatioh the criminal procedure for the same
criminal act against the legal entity as well. Théblic Prosecutor can decide not to overtake
prosecution or to give up from criminal prosecutidrihe legal entity does not have what so
ever property, or the property is so small, that nat cover the expenses of the criminal
procedure, or if a bankruptcy procedure is initladgainst the legal entity. For a criminal act
committed by a legal person a unique proceduresiisgoconducted. Should some justifiable
reasons exist, the procedure can be divided.

The main trial procedure starts with examining thgponsible person for every point of the
indictment. Afterwords, the same is being done Wit representative of the legal entity.
Random order of presenting the evidences is detednby the court starting firstly from the

8 Official Gazette of the Republic of Macedonia N&/2005.



evidences that are referring to the responsiblegperProvisions for bringing the decision
without main trial are also applicable in the crialiprocedure against legal entities.

The verdict pronounced to the legal person hasotgent the name of legal person and its
residence, personal number, name and surnamerepissentative and the residence address,
as well citizenship and the number of the travetueent of the foreigner selected as a
representative of the legal person. The verdicegstered in the criminal record for legal
entities.

4. IMPLEMENTATION

Several training activities with regard to the anal liability of legal entities, including a
training course for police officers of the depantinéor organised crime which started in as
well as a multidisciplinary course for prosecutargstoms officials, tax officials, officials of
the Financial Intelligence Unit (FIU) and of thedncial police. They indicate that 128 newly
appointed high level police officials have beenned on the recent amendments of the
Criminal Code and the Code of Criminal Procedurethis respect, and that the Police
Academy as well as the Academy for Judges and &utms have included this topic in their
curricula for in-house training. The authoritiesatef however, that there are no clear
indicators that, in practice, criminal investigatsohave been carried out against legal persons
except in the case of tax offences. The practipplieation of this legislation still needs to be
encouraged. The authorities have to step up tH@rte and to provide further training
activities for police, prosecutors and judges is ffeld".

Even four years after the amendments of the CrimPade entered into force, Public
prosecutors decided to initiate proceedings onlyme tenth of the cases where criminal
liability of legal entities was possibf&.Until this days there is no final decision for asther
type of crimes but evasion of taxes comitted byaleantities. This situation shows that the
concept of criminal liability of legal entities ot properly implemented in the Republic of
Macedonia.
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