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The Concession of Public Property in Romanian
Law: Public Law and Private Law Relations

Sevastian Cercel, Mdaddalin-Savu Ticu

Abstract in original language

In dreptul roman concesionarea bunurilor proprietate publicd este o forma
contractuald de exercitare a dreptului de proprietate publica.

Contractul de concesiune este un contract administrativ, cu un continut spe-
cific, care cuprinde douid parti. Partea reglementard a contractului de conce-
siune cuprinde clauze obligatorii, indiferent daca sunt sau nu incluse expres
in contract. Partea propriu-zis contractuald cuprinde clauze stabilite de parti
prin acordul lor.

Regulile de drept comun din materia contractelor civile sunt aplicabile numai
partii propriu-zis contractuale, iar nu contractului administrativ ca intreg,
aspect specific din care decurg mai multe consecinte juridice.

Keywords in original language

drept de proprietate publicd; contract de concesiune; drept de concesiune;
concedent; concesionat.

Abstract

In Romanian law, the concession of public property is a contractual form
of exercising the right to public property.

The concession contract is an administrative contract with a specific content,
consisting of two parts. The provisions of the concession contract contain
binding terms, whether or not expressly included in the contract. The con-
tract as such contains clauses set out by the mutual agreement of the parties.

The general rules of civil contracts are applicable only to the contractual
part, not to the administrative contract as a whole, a specific issue giving rise
to several legal consequences.

Key words

Right to Public Property; Concession Contract; Concession Right;
Concession Grantor; Concessionaire.
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1 Introductory issues

The new Romanian Civil Code stipulates in art. 552: “property is public
ot private” and deals with public property in Title VI of Book 111, art. -875.
With regard to the legal rules applicable to the two forms of property,
art. 554(2) of the Civil Code provides: “If not otherwise provided by law,
the provisions applicable to the right to private property shall be applicable
to the right to public property, but only to the extent that they are compatible
with the latter” (our emphasis - C. §.)

Pursuant to art. 858 of the Civil Code, public property is the right of own-
ership which belongs to the state or an administrative-territorial unit over
goods which, by their very nature or by law, are of public use or interest,
on condition that they are acquired in one of the ways provided by law.

The holders of the right to public property, the state and administrative-ter-
ritorial units', have this status as subjects of public law, vested with author-
ity. On the other hand, the state and administrative-territorial units are also
legal entities?, i.e. subjects of civil law, and the right to property is a civil law
institution. In this context, the legal regime of the right to public property
is a synthesis of elements of public law and private law, and its exercise
is not possible only through legal acts and actions under private law. The
competent authorities for organizing the exercise of the right to public pro-
perty are expressly provided by law.

The holders of the right to public property may exercise this right directly
or indirectly, by establishing specific real rights in favour of third persons
or by leasing the goods making the object of public property.

The ways of exercising the right to public property indirectly are provided
in art. 136(4) of the Constitution of Romania, as well as art. 861(3) of the
Civil Code: “Under the law, public property can be transferred for manage-
ment or use and may be granted or leased”. Consequently, the real rights
corresponding to public property are expressly and strictly provided by law:
the management right, the concession right and the right to free use.

1 MURARU, L; TANASESCU, E.S. Constitutia Romdiniei. Comentarin pe articole. Bucuresti:
C. H. Beck, 2008, 1507 p., p. 1295. ISBN 978-973-115-419-0.
2 Ibidem, p. 1301.
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We will present below the concession right acquired through the concession
contract covering public property.

2  Concession of public property — notion and regulations

The concession of public property is a contractual form of exercising the
right to public property, unlike the transfer of property for management
or use that is achieved through individual administrative acts.

At present, the regulatory framework in this field in Romania is the
Government Emergency Ordinance no. 54/2006 on the regime of public
property concession contracts, published in the Official Gazette no. 569
of 30 June 2006, which was approved with amendments by Law no. 22/2007.
Methodological rules were developed for the enforcement of this law, rules
later adopted by the Government Decision no. 168/2007.

If the concession of public goods is not carried out independently
or directly, but with the concession of works or public works, the applicable
normative act will be the Government Emergency Ordinance no. 34/2006
on the award of public procurement contracts, works concession contracts
and services concession contracts.

Therefore we currently must distinguish between the legal regime of the
concession of public property, on the one hand, and that of public works
concession contracts and public services concession contracts’. The two
normative acts aim to ensure business, administrative and legal operations
regarding concessions in a competitive, transparent and non-discriminatory
framework specific to the European Union.

In turn, the Romanian Civil Code, under art. 871-873, contains dispositions
as principles consecrated to the content, exercise and protection of the con-
cession right. For matters concerning the concession procedure, the con-
clusion, performance and termination of the concession contract, they are
referred to in the special law.

The public property concession contract is the contract concluded in writ-
ing whereby a public authority, called the grantor (in Romanian concedens),

3 BIRSAN, Corneliu. Drept civil. Drepturile reale principale in reglementarea nounlui Cod civil.
Bucuresti: Hamangiu, 2013, 484 p., p. 188. ISBN 978-606-522-923-5.
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transfers, for a determined period, to a person called concessionaire (in
Romanian concesionar), operating at his risk and on his responsibility, the right
and obligation to exploit a public property item in return for royalties®.

Under this contract, the concessionaite acquires a principal real right’: zbe

concession right®.

The grantors’ may be, on behalf of the state, county, town or village, first,
the ministries or other specialized bodies of central public administration,
for the public property of the state. The county councils, local councils, the
General Council of Bucharest or local public institutions have this capacity
for the public property of the county, town or village.

On the other hand, any natural or legal person, either Romanian or foreign,
can have #he quality of concessionaire®.

Case law has established that a contract of concession of a public property
building is an administrative contract, in the sense of the Law on administrative
dispute, since it is a contract concluded by a public authority with the object
of highlighting the value of public property’.

The concession contract contains two parts: the regulatory part and the

contractual part.

The regulatory part consists of the dispositions on specifications and the legal
provisions which stipulate: the right of the grantor to control the conces-
sionaire with regard to the performance of the contract, the right of the
grantor to unilaterally change the contract in order to adapt the concession
to the needs and requirements of general interest, the right of the grantor
to unilaterally terminate the contract if national or local interest so requires,
the clause on the duration of the concession.

4 VEDINAS, Verginia. Drept administrativ, Editia a V1l-a, revazutd i actualizatd. Bucuresti:
Universal Juridic, 2012, 566 p., p. 254. ISBN 978-973-127-726-4; Birsan, Corneliu. op.
cit.,, p. 189.

5 STOpICA, Valeriu. Drept civil. Drepturile reale principale. Editia a 2-a, Bucuresti: C. H. Beck,
2013, 542 p., p. 217. ISBN 978-606-18-0200-5.

6 CHELARU, Eugen. Drept civil. Drepturile reale principale in reglementarea NCC- Editia a 4-a,
Bucuresti: C. H. Beck, 2013, 506 p., p. 116. ISBN 978-606-18-0164-0.

7 VEDINAS, Verginia. op.cit., p. 255.

8 Ibidem, p. 258.

9 The High Coutt of Cassation and Justice, Commetcial Section, Decision no. 640/2010.
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The rights of the grantor, namely the right of control and the right to uni-
laterally change the contract, are incompatible with the legal regime of con-
tracts in the general legal framework. These rights seem highly excessive
under civil law, but they are arguments in favour of the concession contract
as an administrative contract.

The actual contractual part of the concession contract consists of financial
clauses, clauses providing for the possibility of extending the duration
of the concession, clauses on the sharing of environmental responsibili-
ties between the grantor and the concessionaire, clauses for the termination
of the contract other than those expressly provided by law. The rules of the
general regulatory framework in matters relating to civil contracts, governed
by the Romanian Civil Code, are applicable only to this contractual part
of the concession contract.

The concession contract has an intuitu personae" charactet, for it can be con-
cluded only with the person who was announced the winner of the award
procedure. Moreover, the concessionaire is not allowed, as a rule, to sub-
grant the object of the concession.

The concession contract is a solemn contract, with a content pre-established
by law and must be concluded in writing, ad validitatem. 1t is also a synallag-
matic, onerous'', commutative contract with successive performance and
constituting real rights.

3 Award and object of the concession

The concession initiative must be based on a study of opportunity, which
should include such items as:

a) description and identification of the property to be granted;

b) economic, financial, social and environmental grounds justifying the
concession;

¢) minimum level of the royalties;

d) expected duration of the concession. Based on the opportunity study,
the grantor draws up the concession specifications.

10 BAIAS, Fl. A;; CHELARU, E.; CONSTANTINOVICI, R.; MACOVEL 1. at al. Nou/
Cod civil. Comentariu pe articole. Editia a 2-a, Bucuresti: C. H. Beck, 2014, 2917 p., p. 901.

ISBN 978-606-18-0414-6.
11 BIRSAN, Corneliu. op.cit., p. 189.
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The concession of public property is approved by the decision of the
Government, the local council or county council as appropriate.

The selection of tenderers and the conclusion of the concession contract
is based on several principles: transparency, equal treatment, proportionality,
non-discrimination, fair competition'?.

The procedures for the award of property concession are the tender and
direct negotiation®. A tender is the procedure whereby any interested party
is entitled to submit an offer. The grantor has the obligation to award the
concession contract, usually by a tender procedure.

Direct negotiation is the procedure whereby the grantor negotiates contrac-
tual terms, including royalties, with one or more participants in the proce-
dure for awarding the concession contract. This procedure may be used only
if, after the tender was organized twice, at least three valid offers have not
been submitted.

As a rule, public property is allocated to public services. In those circum-
stances, they will be granted with the services. Basically, the following may
be granted independently: public property land, beaches, quays, free areas
(in Romania there are currently six of such areas), goods that may make the
object of energetic concessions, some agricultural goods and some con-
structed buildings.

4  The concession right and its protection

The concession right is a real right “corresponding to public property”(art.
866 of the Civil Code). It is enforceable erga omnes, including the grantor.
The administrative nature of the concession contract does not remove the
enforceability of rights to which it gives rise toward one of the parties. The
principle of relativity of contract effects (res inter alios acta aliis neque nocere,
neque prodesse potest) and the principle of the binding force of the contract
(pacta sunt servanda), generally applicable to civil contracts, are also applicable
in this matter.

12 CHELARU, Eugen. op.cit., p. 118.
13 STOICA, Valeriu. op.cit., p. 215.
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Starting from the Civil Code provisions on the content and exercise of the
concession right, the concessionaire has the right and, at the same time, the
obligation “to exploit the property” (art. 871 of the Civil Code.).

The concessionaire may perform “any material or legal acts necessary
to ensure the exploitation of property”. However, under the sanction
of absolute nullity, the concessionaire cannot alienate or burden the pro-
perty granted or, where appropriate, the goods intended for or resulting
from the fulfilment of the concession, which must, by law or under the
articles of association, be transferred to the grantor upon termination, for
any reason, of the concession.

The fruits and, within the limits provided by law and under the arti-
cles of association, the products of the property granted belong to the
concessionaire.

Consequently, the concessionaire possesses and can materially dispose
of the property granted, but he cannot, as a matter of principle, legally
dispose of it. The use of the property (u#sus and fructus) should be completed
as provided by law and under the concession contract.

The legal defence of the concession right lies with the concessionaire.
He can exercise the confessory action based on the concession right. The con-
cession right is proved with the concession contract.

The concessionaire can use possessory actions to protect the material posses-
sion of the property granted.

The concessionaire may defend his right against the abusive acts of the
grantor. In this situation he will use the administrative means and will resort
to the administrative dispute procedure, not the civil law means. It is true that
the law gives the grantor the right to unilaterally change certain contractual
clauses or even unilaterally terminate the contract, but this right is not dis-
cretionary'®. Such measures may be taken only if local or national interests
require’.

The concession right is a femporary right. The concession contract is con-
cluded in accordance with the Romanian law, regardless of the nationality

14 CHELARU, Eugen. op.cit., p. 121.
15 Ibidem, p. 121.
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or citizenship of the concessionaire, for a term which shall not exceed 49
years from the date of signing. Duration is determined by the grantor of the
concession based on the opportunity study. The concession contract may
be extended for a period equal to no more than half of its original length,
by the mere mutual agreement of the parties.

5 Termination of the concession and its legal effects

First, the termination of the concession contract can take place upon expiry
of the duration set out in the contract, unless the parties have established
its extension.

Secondly, the concession ceases when national or local interest so requires,
by unilateral termination by the grantor. This situation requires payment
of fair and prior compensation incumbent on the grantor. In case of dis-
agreement on the amount of compensation, the concessionaire may refer
to the court.

Thirdly, the concession terminates if the concessionaire fails to perform
contractual obligations, through cancellation by the grantor, and payment
of compensation incumbent on the concessionaire.

Fourthly, the concession terminates if the grantor fails to perform contrac-
tual obligations, through cancellation by the concessionaire, and payment
of compensation incumbent on the grantor.

Finally, the concession ceases upon disappearance, in case of force majeure,
of the property granted or in case of objective impossibility of the conces-
sionaire to exploit it, by waiving, without payment of compensation.

Upon termination of contract, the concessionaire has the obligation to res-
titute in full ownership, free of any charge, the property granted. The goods
resulting from investments of the concessionaire also belong to the grantor.

The goods of the concessionaire, used during the concession, remain his
property.

6 Conclusions

In Romanian law the concession of public property is a contractual form
of exercising the right to public property.
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The concession contract is an administrative contract'® with a specific con-
tent, consisting of two parts. The provisions of the concession contract
contain binding terms, whether or not expressly included in the contract.
The contract as such contains clauses set out by the mutual agreement
of the parties.

The general rules of civil contracts are applicable only to the contractual
part, not to the administrative contract as a whole.

The legal content of the concession right includes attributes specific to real
rights provided by the Civil Code.

In relations with third parties, the concessionaire can use the civil legal
means to protect his rights: the confessory action based on the concession
right or the possessory action.

In relations with public authorities, as grantor, the concessionaire will,
as a matter of principle, use administrative legal means and the administra-
tive dispute procedure to protect his concession rights. He can also invoke
the concession contract which is, like any agreement, binding on the parties,
not optional. In this contractual framework, he may practically use all civil
legal means provided by law for the performance of contracts, to the extent
that they are compatible with the public interest in question.

In this context, the legal regime of the concession right is a synthesis of ele-
ments of public law and private law and its exercise is not possible only
through legal acts and actions under private law.

Between the concession contract parties, the grantor and the concessionaire,

there arise legal relations under public law and private law.

The rights recognized to the grantor, namely the right of control and the
right to unilaterally change the contract are excessive rights under civil law.
But they have the purpose of keeping public property as the concession
object within the area of declared public interest.
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Procesni legitimace

Petr Coufalik’

Masarykova univerzita, Pravnicka fakulta, Ceska republika

Abstract in original language

Procesni legitimace je v ¢eském prostiedi nepfili§ znamym institutem pro-
cesnfho prava. Procesnf legitimace fes$i soudni fizeni, v nichZ vystupuje jina
osoba nez nositel subjektivniho soukromého prava ¢i povinnosti a o této
osobé¢ to nenf ani tvrzeno. Jako typicky ptiklad se uvadi poddluznicka zaloba,
nicméné zakon pfedvida 1 dalsi situace. V pfispévku bude reflektovana
prava{ Gprava zaloby opravnéné osoby podle § 18 odst. 1 zakona o majetko-
vém vyporadani s cirkvemi a ndbozenskymi spole¢nostmi.

Keywords in original language
Civilni proces; procesn{ legitimace; Ucastnici fizeni; zakon o majetkovém
vypofadani s cirkvemi a nabozenskymi spole¢nostmi.

Abstract

The procedural legitimacy is a not very known institute of the civil proce-
dure in the Czech legal community. The procedural legitimacy deals with
court processes, in which appears other person than rightholder or a liable
person of private legal relationship. Like a typical example, there are given
actions against debtor’s debtor, but the law recognizes also other legal situa-
tions. In the paper, there is described action of a competent person accord-
ing to an article 18 paragraph 2 the law on property settlement with churches
and religious communities.

Keywords

Civil Procedure; Procedural Legitimacy; Participants of Civil Proceedings.

1 Autor je doktorandem na Katedfe ob¢anského prava Pravnické fakulty Masarykovy uni-
verzity a zaroven asistentem soudce Nejvysstho soudu. Tento pifspévek byl vytvofen
v ramci mezikatedrového projektu ,,Evropské soukromé pravo v ¢ase a prostoru®.
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1 Uvodem

V roce 2012 byl po vice jak 20 letech po padu socialismu pfijat zdkon
o majetkovém vyrovnani s citkvemi?, ¢imz se vyfesil dlouhodobé neutéseny
stav oznaceny Ustavnim soudem v jeho nalezu ze dne 1. 7. 2010, sp. zn. Pl
US 9/07, dokonce jako protidstavni ne¢innost Parlamentu. Tato nedin-
nost méla spocivat v nepfijet zvlastniho pravntho pfedpisu, kterym by byl
vyporadan historicky majetek registrovanych cirkvi a nabozenskych spolec-
nosti. Ustavn{ soud poukazal na legitimni o¢ekavan{ cirkvi a ndbozenskych
spolecnosti spojené s existenci tzv. blokacnich paragraft’, které mély zaru-
¢it, ze puvodni majetek cirkvi a nabozenskych spolecnosti bude chranén
do piijeti piislusného restituéniho predpisu. Uéelem zédkona o majetkovém
vyrovnani s cirkvemi bylo odskodnén{ nekterych majetkovych kfivd vznik-
lych v minulosti, jakoz i ekonomicka sobéstacnost cirkvi a nabozenskych
spolecnosti. Na zaklad¢ zakona o majetkovém vyrovnan{ s cirkvemi mohly
do 1. ledna 2014 uplatnit cirkve a nabozenské spole¢nosti, piipadné jimi
ztizené pravnické osoby,* u statu ¢i dalsich povinnych osob® nirok na vydani
véci na zékladé skute¢nosti vedoucich k majetkovym kfivdim.® K vydani
majetku muze podle zakona dojit za pfedpokladu, Ze vlastnikem ¢i spravcem
pozadovaného majetku je stat, takze v zasadé se opravnéné osoby nemo-
hou domahat vydani majetku po fyzickych a pravnickych osobach vcetné
obcf a kraji. Vyjimku z tohoto pravidla tvoif situace, kdy opravnénym oso-
bam zabaveny majetek byl v rozporu s bloka¢nimi paragrafy, tedy neplatné,
pfeveden stitem na tfet{ osoby. V takovych pfipadech zikon o majetkovém
vyrovnani s cirkvemi pfedpoklada, ze nejdifve dojde k urceni vlastnického
prava statu a az nasledné bude odnaty majetek navracen opravnénym oso-
bam. Toto pojetf ovSem skryva to riziko, ze pokud by se mél domahat vlast-
nického prava statu vzdy jen stat samotny, nemusel by byt z nejriznéjsich
davodu k podan{ urcovaci zaloby motivovan.

2 Zakon ¢. 428/2012 Sb., o majetkovém vyrovnani s citkvemi a nabozenskymi spole¢nost-
mi, ve znéni nalezu Ustavniho soudu &. 177/2013 Sh. (dale téz ,,ZMVC*).

3 Ustanoveni § 3 odst. 1 zikona ¢. 92/1991 Sb., o podminkach pfevodu majetku stitu
na jiné osoby, a § 29 zdkona ¢. 229/1991 Sb., o pravé vlastnickych vztaht k padé a ji-
nému zemédelskému majetku.

4 Uplny vyéet opravnénych osob je uveden v § 3 ZMVC.

5 Uplny vycet povinnych osob je uveden v § 4 ZMVC.

6 Uplny vyéet skute¢nosti vedoucich k majetkovym kfivdam je uveden v § 5 ZMVC.
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Na to upozornuje i Vaclav Vales, podle né¢hoz aktivne legitimovany k podani
urcovaci zaloby by to na prvanim misté teoreticky mohly byt smluvni strany
smlouvy, kterou doslo k porusen{ bloka¢nich paragraft, ale z praktického hle-
diska témto smluvnim strandm chybéla motivace urcovaci zalobu podat, pro-
toze obé¢ strany mely z pravniho jednani prospéch. Dale podle § 42 zakona
o statnim zastupitelstvi’ mohlo podat zalobu na neplatnost smlouvy o pfe-
vodu vlastnictvi v piipadech, kdy pii jejim uzavirani{ nebyla respektovana
ustanoveni omezujici volnost jejich ucastnikd, také mistné piislusné statni
zastupitelstvi. Problematicky se vsak podle Valese jevi zdkonem pouzity ter-
min ,,mtze”, coz otevielo velky prostor pro uvazeni, zda se ma statni zastu-
pitelstvi v dané véci angazovat. Naopak ackoliv na vysloveni neplatnosti méla
zajem cirkevni pravnicka osoba, judikatura Nejvysstho soudu takové Zaloby
odmitla pro nedostatek naléhavého pravniho zajmu, jak vyplyva napf. z roz-
sudku Nejvyssiho soudu ze dne 26. ¢ervna 2002, sp. zn. 20 Cdo 1866/2000.°

Na tuto situaci reaguje § 18 odst. 1 ZMVC, podle n¢hoz opravaéna osoba
muze podat soudu zalobu o urceni vlastnického prava stitu z divodu, ze véc
z ptvodniho majetku registrovanych cirkvi a ndbozenskych spole¢nosti byla
pfede dnem nabyti Uc¢innosti zdkona o majetkovém vyrovnani s cirkvemi
pfevedena nebo pfesla z majetku statu do vlastnictvi jinych osob v rozporu
s § 3 zdkona ¢. 92/1991 Sb., o podminkach pfevodu majetku stitu na jiné
osoby, nebo v rozporu s § 29 zikona o padeé ¢. 229/1991 Sb., o Uprave vlast-
nickych vztaht k padé a jinému zemédélskému majetku, ve znén{ ucinném
do dne nabyti Gc¢innosti tohoto zdkona. Dtvodova zprava k tomuto usta-
noveni uvadi, Ze toto ustanoveni zaklada registrovanym cirkvim a nabozen-
skym spole¢nostem opravnéni podat zalobu v ptipadé, kdy puvodni cirkevni
majetek byl stitem pfeveden nebo ze statu pfesel v rozporu s bloka¢nimi
paragrafy. Ma se jednat o nutny a logicky dtsledek neplatného zcizeni.”

7 Zakon ¢. 283/1993 Sb., o stitnim zastupitelstvi, ve znénf pozd¢jsich predpisu.

8  VALES, Vaclav. § 18 7averecna ustanoveni. In: KRIZ, Jakub; VALES, Viclav. Zikon 0 ma-
Jetkovém vyrovndni s cirkvemi a mz/)ozem@mz spolecnostmi: komentdr. 1. vyd. Praha: C. H. Beck,
2013, xviii, 387 s., 5. 290n, marg. & 1 a 2. ISBN 978-80-7400-472-8. Obdobné JAGER,
Petr. § 18 Zaverecna ustanovené. In: JAGER, Petr; CHOCHOLAC, Ales. Zdkon o ma-
Jetkovém vyrovndni s cirkvemi a nabaz’em@wzz spolecnostmi: komentdr. 1. V}d Praha: Wolters
Kluwer, 2015, xxxii, 284 s., s. 184, marg, ¢. 4. ISBN 978-80-7478-871-0.

9 Snémovni mk 580 / 0. Pof/zmewéa snémovna Parlamentn Ceské republiky [online]. Poslanecka
snémovna, 6. volebni obdob{, 2010-2013. Vydano dne 19. 1. 2012. [cit. 26. 11. 2015].
Dostupné z: http://Www.psp.cz/sqw/text/origZ.sqw?iddZ82286.

21



DNY PRAVA / DAYS OF LAW 2015

V této souvislosti se ovSem z pohledu procesniho prava naskytd zajimava
teoretickd otdzka, jak kvalifikovat postaveni opravnéné osoby v pifpadném
soudnim fizeni. Zakladnim problémem je, zdali muze osoba podat zalobu
na urceni vlastnického prava, aniz by se pfitom dovolavala svych vlastnich
prav. Tato otazka pfitom souvisi s problematikou vymezeni ucastnikd civil-
nfho sporného fizeni.

2 Vymezeni Gcastnika civilniho sporného fizeni

V civilnim sporném fizeni se pro vymezeni ucastnikt fizen{ historicky nej-
prve uplatiiovalo tzv. materialni pojeti ucastenstvi vychazejici ze Savignyho
pojeti procesnfho prava jako metamorfézy hmotného prava. Podle klasic-
kého hmotnépravniho pojeti tcastnikt sporného fizenf je Zalujicim ten, kdo
je ze soudem pozadovaného naroku hmotnépravné opravnény, a zalovanym
je ten, ktery je ze soudem pozadovaného naroku povinny. Zalobce a alo-
vany tudiZz jsou ti, ktef{ jsou zuc¢astnéni na sporném hmotnépravnim vzta-
hu."” Z materidlntho pojeti ucastenstvi vychazel ve svém pavodnim znéni
némecky ZPO,!" pficemz ¢elnim zastincem tohoto pojeti byl Adolf Wach.'

Materialni teorie byla ovSem podrobena az zdrcujici kritice. J6rg Beinert uvady,
Ze tato teorie v ryzim pojeti vede k zavéru, Zze by se mohlo vést fizen{ bez
stran. Ukaze-li se totiz zaloba jako nedtivodna nebo negativn{ uréovaci zaloba
jako davodna, chybél by mezi stranami hmotnépravni vztah, takze strany
sporu by nemohly byt jejich subjekty. Materialni teorie Gcastenstvi na tuto
kritiku reagovala tak, Ze pro piijeti hmotnépravniho pojeti stran nasledné
necinila nezbytnym, aby stranami mohly byt pouze subjekty existujictho prav-
nfho vztahu, nebot’ postaveni strany je zalozeno jiz tvtzenim, ze mezi stra-
nami existuje pravn{ vztah. Hmotnépravn{ pojeti icastenstvi se ovsem podle
Beinerta jevi z jinych davodi nedostateénym. Ne vzdy, kdyz je tvrzen hmot-
népravni vztah, je dan narok zalobce vuci zalovanému. Dile se ohledné tvt-
zeného hmotného prava nemuseji vzdy soudit jen ucastnici hmotnépravniho

10 SCHREIBER, Klaus. Die Ptozessfuhrunosbefugms im Zivilprozess. JURA — Juristische
Ausbildung. Berhn De Gruyter. 2010, roc. 32, ¢. 10, s. 750-753. ISSN 0170-1452, DOI
10.1515/JURA.2010.750. Obdobné DRAPAL L. §9O [Prvni definice ucastnlku] In:
BURES; DRAPAL. 2009, op. cit., s. 584.

11 BLOMEYER, Arwed. Zz'w'/prozexxref/ﬂl:Enémm‘m’we;ﬁz/)ren. 1. vyd. Berlin: Springer-Verlag,
1963, xix, 785 5., 5. 41, marg, ¢. 2. Bez ISBN.

12 WACH, Adolf. Handbuch des deutschen Civilprozessrechts. Band I. 1. vyd. Leipzig: Verlag von
Duncker & Humblot, 1885. 690 s., s. 518 an. Bez ISBN.
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vztahu, nybrz se mohou soudit i tfeti osoby."”” Obdobné A. Blomeyer uvadj,
ze hmotnépravni pojeti je neudrzitelné kvuli tomu, ze v majetkovych sporech
muze byt ne¢kdo ze zakona stranou sporu a dosahnout vécného rozsudku,
aniz by tvrdil, Ze je subjektem sporného pravaniho vztahu."

Vyse uvedené nedostatky materidlnfho pojeti ucastenstvi civilntho sporného
fizeni daly vzniknout formalni teorii ucastenstvi, kterd postupem c¢asu nato-
lik pfevladla, Zze se dnes o spravnosti tohoto pojeti jiz ani piili§ nepochybu-
je,’” naopak naptiklad Petr Lavicky zdtraznuje, ze se jednd v soucasnosti
o jediny myslitelny piistup.'® Uplatiuje se tak koncepce nezavislosti ucas-
tenstvi v civilnim procesu na hmotnépravnim dcastenstvi v pravnim vztahu,
ktery je pfedmétem fizeni, nebot’ hmotnépravni ucastenstvi je v procesu
otazkou vécné legitimace, nikoli otazkou ucasti ve sporu samém. A proto
se zdlraziuje, ze pojem ucastenstvi je tfeba chapat v pfesné vymezeném
formalnim slova smyslu.”

Naptiklad Ljubomir Drapal uvadi, ze podle § 90 OSR'® jsou tc¢astniky civil-

nfho sporného fizenf zalobce a zalovany. Zalobce je ten, kdo podal u soudu

zalobu a vyjadfil v ni vali vystupovat jako zalujici strana ve sporu, a to bez
ohledu na (ne)vili této osoby, nebot’ rozhodujicim hlediskem je jen Zalob-
cova vile projevena v zalobé. Zalovanjm je naopak ten, koho Zalobce

v zalob¢ oznadil za zalovanou stranu ve sporu. Vymezeni ucastnikti fizeni

se tak zakladd cisté procesnim zpusobem, nebot’ zavisi vylucné na ddajich

obsazenych v zalobé. Okolnost, zda zalobce nebo jim oznaceny zalovany
jsou nositeli prav a povinnosti, o néz v fizen{ jde, je pfi vymezeni okruhu
ucastnikd zcela nerozhodna."

13 BEINERT, J6rg. Die Progessstandschaft im schweizerischen Recht. 1. vyd. Basel: Helbing and
Lichtenhahn, 1963, xii, 141 s., s. 3. Bez ISBN.

14 BLOMEYER, 1963, op. cit., s. 41, marg, ¢. 3.

15 Naprlklad Rendta Sinovd a Marek Juras pn]lma]l formaln{ vymezeni ucastenstvi v civil-
nfm sporném fizen{ jako dany fakt, o némz nikterak nepochybuji (SINOVA, Renita;
JURAS, Marek. Uastenstvi v civilnim soudnim #zeni. 1. vyd. Praha: Leges, 2015, 256 s.,
s. 36-52. ISBN 978-80-87576-78-0).

16 LAVICKY, Petr. Civilni proces I11. Rizeni nesporné: Zatkon o zuldstnich iizenich soudnich, zdkon
0 verginych my;mmb pravnickych a fyzickych osob (Fizent ve vécech vereiného rejstiiku). 1. vyd. Praha:
Wolters Kluwer, 2015, xxxi, 979 s., s. 28, marg. ¢. 4. ISBN 9788074788697.

17 WINTEROVA, Alena, Cist tieti — Sub]ekty civilniho procesu, Oddil C — Ucastmc1 -
zeni. In: WINTEROVA, Alena; MACKOV A, Alena et al. Civilni privo procesni: Cdst proni:
Fizeni mz/e{zm 8. vyd. Praha: Leges, 2015, 624s s. 129. ISBN 978-80-7502-076-5.

18 Zakon ¢. 99/1963 Sb., obcansky soudnf fad, ve znéni pozdéjsich predpist.

19 DRAPAL, L. §90 [Prvm definice ucastmku] In: BURES, Jaroslav; DRAPAL,

Ljubomir et al. Obiansky soundni rdd 1, 11. Komentdr: 1. vyd. Praha: C. H. Beck, 2009, 1600 s.,
s. 584. ISBN 978-80-7400-107-9.
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Obdobné¢ ucastniky sporného iizeni vymezuje Frantisek IStvanek, podle
né¢hoz v souladu se zasadou dispozi¢ni je zalobce ,,panem sporu® v tom
smyslu, ze vymezuje nejen pfedmét fizeni, ale i jeho ucastniky. Zalobcem
je pak ten, kdo podal Zzalobu, a Zalovanym je ten, proti komu zaloba sméfu-
je.” S tim se ztotozuje i Petr Lavicky, ktety k uvedenému dodava, ze soud
do tohoto okruhu osob nesmi, krom procesnfho nastupnictvi pfi ztraté zpi-
sobilosti byt ucastnfkem fizeni, nijak zasahovat, nebot’ vymezeni okruhu
ucastnika fizeni je véci zalobce.”
Vyjdeme-1i z vyse uvedenych nazort pravni védy, neni pochyb o tom, Ze tcas-
tenstvi civilnfho sporného fizeni je postaveno na ryze formalnim vymezeni.
Formalnost dcastenstvi vyplyva z obsahu Zzaloby, v niz Zalobce vymezuje
ucastniky civilntho sporného fizeni a jejimz prostfednictvim se zalobce
domaha soudni ochrany. Pro vymezeni Gc¢astenstvi se naproti tomu nevyza-
duje tvrzeni o tom, ze zalobci pfindleZzi tvrzené subjektivni pravo a zalova-
nym tvrzena subjektivni povinnost, nebot’ takové pojeti sklouzava k materi-
alnfmu vymezeni Gcastniki fizeni.
Z formalniho vymezeni Gcastenstvi vyplyva, ze ve své podstaté muze zalo-
vat kdokoliv kohokoliv, aniz by ptitom hralo jakoukoliv roli, zda se zalobce
domaha pfiznan{ tvrzeného subjektivniho prava své osobé ¢ nékomu
jinému. To povetsinou potvrzuje i procesualistika. Napifklad podle L.
Drapala k podani zaloby je procesné legitimovan kazdy, kdo u soudu
ucini podani, z néhoz vyplyva pozadavek, aby jeho zalezitost byla projed-
nana a rozhodnuta soudem. Procesni legitimaci k zalobé¢ ma nejen kazda
fyzicka nebo pravnickd osoba nebo stat, ale i ten, kdo nema zpusobilost byt
ucastnikem fizen{ a sdim nemuiize vystupovat v pravnich vztazich; nejsou-li
ovsem v fizeni zahdjeném na navrh splnény vSechny podminky fizen, fizeni
nemuze probéhnout a soud je zastavi.”

20 ISTVANEK, E §90. In: DAVID, Ludvik et al. Obéansky soudni #id: komentdr. 1. vyd.
Praha: Wolters Kluwer CR, 2009, 2056 s. ISBN 978-807-3574-604. Dostupné v ASPI
[Pravn{ informacni systém], Wolters Kluwer CR [cit. 13. 11. 2015]. Obdobné SINOVA,;
JURAS. 2015, op. cit., s. 44nn.; DVORAK, Bohumil. Prdvni moc civilnich sondnich rozhod-
nuti: procesni mtdze 1. VVd Praha: C. H. Beck, 2008, xvi, 187 s., s. 143, marg. ¢. 266. ISBN
9788074000959; SPACIL Jitl. Sporné otizky prwemzbo ﬂaﬂ‘ﬂpmﬂw Pravni praxe. Praha:
Ministerstvo spravedlnosti Ceské repubhky 1995, roc. 43, ¢. 7, s. 402. ISSN 1211-0825.

21 LAVICKY. 2015, op. cit., s. 28, marg, ¢. 4.

22 DRAPAL, L. § 90 [Prvni definice ucastnikd]. In: BURES; DRAPAL. 2009, op. cit.,
s. 584.
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K uvedenému je ovsem vhodné dodat, Ze takhle Siroce pojaté Zzalobni pravo
nen{ v$ude pfijimano pozitivneé, napifklad podle veétsiny némeckych proce-
sualistd je vnimano jako nedostatek formalniho pojeti Ucastenstvi fizeni.
V Némecku se v této souvislosti uplatfiuje koncepce prava ¢i opravnéni vést
tizeni (Progessfithrungsrecht, Progessfiibrungsbefugnis). Napiiklad Stephan Weth
k formalnimu pojet{ G¢astenstvi uvadi, ze umoznuje zalozeni procesnéprav-
nfho vztahu mezi osobami, které nemaji vaci sobé zadny vztah zalozeny
hmotnym pravem. To ale vede k nebezpeci, ze n¢kdo za¢ne svévolné prosa-
zovat cizi zalezitosti, ¢imz by se pfipustily tzv. actio popularis. Tomu je tieba
zamezit prostfednictvim institutu opravnéni vést tizend (Progessfiibrungsbefugnis
i Prozessfiibrungsrech?).” Tim némecka procesualistika rozum{ moznost vést
svym jménem proces jako strana fizeni ohledné konkrétniho procesniho
naroku. Na zalobn{ strané¢ jde o opravnéni, uplatnit tento narok, na strané
zalované o to byt jako strana vystaven dot¢enému procesnimu naroku a moci
se vaci nému branit. Toto opravnéni pfislusi na strané zalujici tém, kteff tvrdi,
ze jsou nositeli hmotného prava, a na strané zalované tém, o nichz strana
zalujici tvrdi, Ze jsou nositeli hmotnépravn{ povinnosti. Ze zakona ¢i z ujed-
nani stran muze byt vyjimecné toto opravnéni pfeneseno na jinou osobu,
pficemz zpravidla je soucasné odnato ucastnikovi hmotnépravniho vztahu.
Tato situace se oznacuje jako procesni postaveni (Prozessstandschaft).*

Oproti tomu rakouska procesualistika na koncepci prava vést fizeni uplatfio-
vanou v Némecku nahlizi zpravidla odlisné. Napiiklad Hanns W. Fasching
uvadi, Ze opravnéni vést fzeni nemuze podle rakouského prava v zasade mit

od hmotného priva samostatny osud, a proto némeckému pojet{ procesni
legitimace jakozto procesni podminky nelze pfisveédcit.”

Lze souhlasit se zjisténim, Ze formalni pojeti ucastenstvi skute¢né vede
k tomu, ze mize kdokoliv zazalovat kohokoliv bez ohledu na to, aby

23 WETH, Stephan. ZPO § 51 Prozessfahigkeit; gesetzliche Vertretung; Prozessfihrung,
In: MUSIELAK, Hans-Joachim; VOIT, Wolfgang et al. Zavilprozessordnung: mit
Gerichtsverfassungsgesetz: Kommentar. 12. vyd. Miinchen: Franz Vahlen, 2015, xxxviii, 3210
s., Marg, ¢. 14. ISBN 38-006-4951-9.

24 SCHILKEN, Ebethard. Ziilprozefrecht. 1. vyd. Koln: Carl Heymanns Verlag, 1992,
598s., 5. 1630, marg, ¢. 272n. ISBN 34-522-2105-9.

25 FASCHING, Hans Walter. Lebrbuch des dsterreichischen Zivilprozessrechts: Lebr-  und
Handbuch fiir Studinm und Praxis. 2. vyd. Wien: Manz, 1990, 1232 s., s. 179, marg, ¢. 345.
ISBN 3-214-04697-7.
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zalobce byl povinen tvrdit existenci svého naroku vtci zalovanému, coz
muze beze sporu vést k tomu, Ze namisto nositele naruseného prava bude
ve skutecnosti zalovat nékdo jiny. Ze zasady vigilantibus inra ptitom vyplyva,
ze by se ochrany méli domahat pfedevsim nositelé subjektivniho prava nebo
opravnéného zajmu, a proto je tieba nastavit vhodny rezim, jak se s takovy-
mato zalobami vypofadat. V zasadé se uplatiuji dvé riizné koncepce feseni
naznaceného problému.

Prvni z nich je jiz vySe zminénd némeckd koncepce opravnéni vést fizeni,
kterd je zalozena na tom, Ze zalujici strana musi nejen vymezit ucastniky
fizeni, nybrz musi zaroven i tvrdit, ze osoba uplatiujici navrh je nosite-
lem prava ¢ opravnéného zdjmu a osoba zalovand je naopak nositelem
povinnosti. Pokud by tomu tak nebylo, vyzaduje se, aby osoba uplatiujici
narok, prokazala zvlastni opravnéni vyplyvajici ze zakona nebo ze smlouvy,
ze se muze ohledné uplatnéného naroku soudit, jinak bude Zaloba odmit-
nuta. Tato cesta vede k tomu, Ze v pfipadé neprokazani opravnéni se zaloba
odmitne. Nutno ov§em dodat, ze by takovy postup mél mit patficnou zakon-
nou oporu.

Druhym moznym feSenim, které se uplatniuje u nas ¢i v Rakousku, je institut
procesni legitimace. Tato koncepce neakceptuje existenci zvlastntho oprav-
nénf vést fizeni, jehoz ptipadnd absence by vedla k odmitnutf Zaloby, ostatné
ani pravni fady v této souvislosti zadné ustanoveni o procesni podmince
neobsahuji. Tvrzeni o tom, zda je zalobce nositel prava a zalovany nosi-
tel povinnosti, ptipadné Ze existuje zvlastni opravnén{ zalovat ¢i byt zalo-
van, aniz by osoba byla nositelem hmotného prava ¢i povinnosti, se vSak
projevi v ramci problematiky projednatelnosti zaloby, nasledné ve vécném
rozhodnuti soudu. Jinymi slovy, pokud by zcela absentovala v Zalob¢ pat-
fiéna tvrzeni o osobé opravnéné a povinné a absenci tvrzeni by se nepoda-
filo odstranit ani na vyzvu soudu, zaloba by byla nejspiSe neprojednatelna
a bylo by ji proto nutné odmitnout. V pifipadé¢ existence patficnych tvrzeni
se procesni legitimace projevi v ramci feSeni divodnosti zaloby, procesni
legitimace je totiz zvlastni formou doplnéni vécné legitimace v situacich,
kdy vécna legitimace absentuje. Vyhodou tohoto feseni je, Ze striktné
oddéluje na jedné stran¢ vymezeni Ucastenstvi fizeni, které zavisi ryze
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na zalujici strané,”

a na druhé stran¢ duvodnost zaloby. Absence procesni
legitimace potom nerozhoduje o piipustnosti zaloby, ale o jeji divodnosti,
stejné jako je tomu i v pfipadé vécné legitimace. Nevyhodu této koncepce
by bylo mozna snad spatfovat v tom, zZe se procesni legitimace v zasadé fesi
v ramci vécného feseni sporu, fizeni by tedy teoreticky mélo byt déletrvajici.,
Na druhou stranu je vSak pifznivéjsi k zalujici strané, nebot’ o jejim naroku
je vécné jednano, dalo by se tedy fici, ze vice odpovida pozadavku na fadné
projednani véci soudem.

Ackoliv je némecké pojeti inspirativni, pfiklanim se spise k tradi¢nimu
tuzemskému pojeti procesni legitimace. Tento zavér ovSem vede nutné
k tomu, ze nelze bez dalstho pfevzit zavéry, k nimz v minulosti dospéla
némecka doktrina opravnéni vést fizeni, nybrz pied aplikaci némeckych
zavéru je tieba pomérovat jejich souladnost s tuzemskou koncepci procesni
legitimace.

3 Vymezeni procesni legitimace

Procesni legitimaci® 1ze vymezit nékolika znaky. Prvanim znakem je existence
osoby, kterd vystupuje v fizen{ ve svém vlastnim jméné, nejednd se tudiz
toliko o zastupce tvrzeného nositele hmotného prava ¢i povinnosti. Druhym
znakem je, Ze (a) zalobce se domaha po zalovaném naroku, ktery Zalobci
nepfinalezi, nybrz pfindlezi nékomu jinému, pficemz zalobce to o sobé ani
netvrdi, nebo ze (b) zalobce vznese zalobu vici osobé, ktera neni nositelem
tvrzené povinnosti, nebot’ nositelem ma byt nékdo jiny, pficemz Zzalobce
to o této osob¢ ani netvrdi. Tfetim znakem je existence urcitého titulu, ktery

26 LAVICKY. 2015, op. cit., s. 28, marg, ¢. 4.

27 Pojem procesni legitimace je pouzivan v civilnim procesu k popsani riznych fenoméni.
V prvni fadé je pouzivan jako synonymum zpusobilosti byt uc¢astnikem fzen{ ve smyslu
procesnim (procesni subjektivity), tj. mit procesni prava a povinnosti, které ucastniku
podle zakona nalezi (napt. STEINER, Vilém. Zdkladni otizky obianského priva procesniho.

1. vyd. Praha: Academia, 1981, 365 s., s. 239. Bez ISBN.) Dile je tento pojem pouzivan
v souvislosti s vymezenim okruhu ucastenstvl je tak davan do souvislosti s formalnfm
vymezenim dcastenstvi (napf. DRAPAL, L. § 90 [Pravni definice ucastmku] In: BURES;
DRAPAL. 2009, op. cit.,, s. 584.). V neposledni fad¢ je tento pO}em pouzivan pro zako-
nem zalozené opravnéni { domdhat se s Uspéchem prava, jehoZ nenf dany subjekt ve sféfe
hmotnépravni nositelem a ani to o sobé netvrdi (stovnej napr WINTEROVA, Alena.
Cast treti — Subjekty civilntho procesu, Oddil C — Uéastnici fizeni. In: WINTEROVA;
MACKOVA. 2015, op. cit., s. 137.), tento piispévek navazuje na téeti viznam, byt je tro-
chu jinak deﬁnovan
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tuto osobu (procesné legitimovaného) opraviiuje namisto zalobce ¢i Zzalova-
ného v fizeni vystupovat, pficemz ve shodé¢ s némeckou doktrinou v tomto
piipadé dovodit, ze v zasadé toto opravnéni muze vyplyvat jen ze zakona
¢i ze smlouvy® Pro dplnost je vhodné dodat, ze procesné legitimovany
nemusi vystupovat v fizen{ jen namisto jiné osoby, nybrz muze vystupovat
v fizen{ i namisto urcité entity, kterd nema procesni subjektivitu. Typicky
se jednd o situace nejriznéjsi spravy, to je pifpad svéfenského spravee vystu-
pujiciho v fizeni namisto svéfenského fondu,” nebo insolvenéniho spravee
vystupujictho v fizeni namisto majetkové podstaty.”

S ohledem na uvedené lze procesn{ legitimaci vymezit jako zvlastni oprav-
néni vyplyvajici ze smlouvy ¢i ze zakona, na jehoz zakladé (a) se muze pro-
cesn¢ legitimovany domoci svym vlastnim jménem néroku piinalezejictho
jiné osobé (resp. urcité entité bez pravni subjektivity) nebo (b) se miize nosi-
tel hmotného prava domoci naroku vaci procesné legitimovanému namisto
skutecného nositele povinnosti (resp. urcité entity bez pravni subjektivity).
V praxi bude pfevazovat prvni varianta, tedy procesnf legitimace na strané
zalujici, neni v$ak vyloucena ani druha varianta.

K uvedenému je vhodné dodat, Ze klasicka koncepce procesni legitimace
pocita s tim, Ze osoba opravnéna ¢i povinna z hmotného prava nebude
ucastnikem fizen{. Typickym piikladem jsou incidenén{ spory v insolvenc-
nim fizeni, v nichz vystupuje insolvenéni spravce a nikoliv dpadce ¢i véfitelé.
V praxi ovSem neni zcela vylouceno, aby nositel hmotného prava ¢i povin-
nosti byl ucastnikem fizeni. To muze byt zdivodnéno piedevsim s ohle-
dem na potiebu zachovani ustavné zaruceného prava na spravedlivy proces
a s ohledem na subjektivn{ u¢inky pravni moci, obzvlasté v situacich, kdy
by hmotnépravneé opravnény mohl podat samostatnou zalobu, nebo by bylo
mozné vést fizeni pfimo proti hmotnépravné povinnému.

28 SCHREIBER, Klaus. Die Prozessfithrungsbefugnis im Zivilprozess. JURA — Juristische
Ausbildung. Betlin: De Gruyter. 2010, ro¢. 32, ¢. 10, s. 750-753. ISSN 0170-1452, DOI
10.1515/JURA.2010.750.

29 S tim pocita § 79 OSR.

30 Srovnej § 40 odst. 1 zdkona ¢. 182/2006 Sb., o upadku a zpuasobech jeho feseni (insol-
venéni zakon), ve znéni pozdéjsich predpist.
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4  Vécnalegitimace a jeji vztah k procesni legitimaci

Vécnou legitimaci pravo{ véda rozumi hmotnépravni vztah tcastnika k pro-
jednavané véci,” ptipadné skutecnost, ze ucastnici fizeni jsou skutecné
téz nositeli uplatnénych subjektivnich prav a povinnosti hmotnépravnich,
tj. ucastniky téz ve smyslu hmotnépravnim.” Uvedené vymezeni vécné legi-
timace je vhodné ponékud upfesnit. Vécnou legitimaci se obvykle rozumi
skute¢ny hmotnépravni vztah (ne)existujici mezi acastnfky fizeni, nicméné
se domnifvam, Ze podstata vécné legitimace tkvi v nécem trochu jiném,
a sice v porovnani, zda zalobou uplatnény narok opfeny o patfi¢na skut-
kova tvrzeni odpovidd skute¢cnému hmotnépravnimu vztahu. Vzhledem
k tomu je mozné veécnou legitimaci definovat 1épe jako vztah mezi Zalob-
nim navrhem opfenym o skutkova tvtzeni a skute¢nym stavem vyplyvajicim
z hmotného prava. Odpovida-li Zalobni navrh skutecnym hmotnépravaim
vztahtim, je vécna legitimace dana, naopak pokud zalobn{ navth skute¢nym
hmotnépravaim vztahim neodpovida, nastane stav oznacovany jako nedo-
statek vécné legitimace.

Veécnou legitimaci procesualistika bézné deli na aktivnf a na pasivai podle
toho, koho se vécna legitimace tyka. Tyka-li se vécna legitimace Zalobce,
oznacuje se jako aktivn{ vécna legitimace, tyka-li se naopak zalovaného, ozna-
Cuje se jako pasivn{ vécna legitimace.” Nedostatek aktivni vécné legitimace
znamena, ze zalobce nenf nositelem hmotnépravntho opravnéni, nedostatek
pasivni vécné legitimace znamend, Ze zalovany neni nositelem hmotnépravni
povinnosti, o kterou v fizeni jde. Neni-li Zalobce osobou podle hmotného
prava opravnénou, tedy nenf aktivné vécne legitimovan, ¢i neni-li zalovany
osobou podle hmotného prava povinnou, tedy neni pasivné vécné legiti-
movan, jsou dany predpoklady pro zamitnuti zaloby a nikoliv pfedpoklady
pro zastaven{ fizeni, nebot’ vécna legitimace rozhoduje o divodnosti Zzaloby
a nikoliv o jeji ptipustnosti.*

31 STAVINOHOVA, Jaruska; HLAVSA, Petr. Civilni proces a organizace sondnictvi. 1. vyd.
Brno: Doplnék, 2003 660 s., s. 230. ISBN 80-210-3271-5. Obdobné DRAPAL, L. § 90
[Prvni definice ucastnlku] In: BURES; DRAPAL. 2009, op. cit., s. 584 — 585.

32 STEINER. 1981, op. cit., s. 240.

33 STAVINOHOVA HLAVSA 2003, op. cit, s. 230. Obdobn¢ DRAPAL, L. § 90 [Prvn{
definice ucastmku] In: BURES; DRAPAL. 2009 op. cit., s. 584.

34 Srovnej napt. rozsudek Nejvyssiho soudu ze dne 17. 9. 2002 sp. zn. 28 Cdo 1587/2002,
nebo usneseni Vrchniho soudu v Praze ze dne 29. 11. 1994 sp. zn. 1 Co 227/94 (pu-

blikované v casopise Pravni rozhledy, 1995, ¢. 3, s. 111). Obdobné DRAPAL, L. § 90
[Prvni definice dcastnikd]. In: BURES; DRAPAL. 2009, op. cit., s. 584-585.
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Toto klasické ¢lenéni vécné legitimace na aktivn{ a pasivni se ovSsem v praxi
ukazuje ne zcela pouzitelné. Typickym piipadem, kdy toto clenéni selhava,
jsou zaloby na urcenf vlastnického prava, a to pfedevsim ze dvou divodu.
Za prvni zalovany v téchto sporech obvykle nebude nositelem hmot-
népravni povinnosti vici zalobci, nybrz postaveni zalovaného ve sporu
se bude zpravidla odvijet od jeho zapisu v katastru nemovitostl.” Jelikoz
zalovany neni nositelem zadné konkrétni povinnosti vici zalobci, pficemz
jeho ucast ve sporu odvisla od zapisu v katastru nemovitosti je judikaturou
vztahovana k problematice naléhavého pravntho zajmu, je v téchto sporech
mozné hovofit o problematice aktivni vécné legitimace, nikoliv v8ak o pro-
blematice pasivni vécné legitimace. Za druhé v fadé sport na strané zalo-
vané mohou vystupovat i osoby, které by sice z povahy véci mély vystupovat
na strané zalujici, ale z néjakého davodu zalovat nechtéji. Jedna se napifklad
o manzela, ktery nesouhlasi s zalobou druhého manzela, aby bylo urceno,
ze veée patii do spole¢ného jméni manzeld. Jelikoz Gcinky rozhodnutf piisobi
inter partes, ptipustila judikatura za Gc¢elem zamezeni odmitnuti spravedlnosti
(denegatio iusititae), aby zalobce oznacil pfislusnou osobu na strané zalované
a tim se vyhnul riziku zamitnuti zaloby. Vzhledem k tomu neni mozné
dospét k ponckud zjednodusujicimu zaveéru, ze problematika aktivni vécné
legitimace se tyka vzdy jen strany Zzalujici a problematika pasivn{ vécné legi-
timace naopak strany zalované.

Ackoliv vécna legitimace vyplyva z norem hmotného prava, nabyva smysl
jediné v ramci civilnfho procesu, nebot” hmotné pravo hovoif toliko o nosi-
teli opravnéni nebo povinnosti a pojem vécné legitimace je tak bez vztahu
k civilnimu procesu zcela nadbyte¢nym.”’

35, Naléhavy pravni zdjem na alobé o urient viastictvi &k nemovitosti nent dan, jestlige nesméruje proti
viems osobdm (Je3 vlastnické pravo Zalobce popiraji), kiteré json jako viastnici zapsdny v katastru ne-
movitosts. " Srovnej napf. rozsudek Nejvyssiho soudu ze dne 11. 7. 2002, sp. zn. 22 Cdo
1597/2001 (C 1309).

36, Pokud nékteré osoby zapsané v katastru nemovitosti jako viastnici nepopirayi viastnické pravo Zalobee,
mély by vystupovat na strané alobce. Nechtéji-li vystupovat na strané Zalujici, nexbyvd Falobci, nez aby
Je oznadil v Zalobé za Zalované. “ Rozsudek Nejvyssiho soudu ze dne 11. 7. 2002, sp. zn. 22
Cdo 1597/2001 (C 1309), taktéz rozsudek Nejvyssiho soudu ze dne 7. 5. 2013, sp. zn. 22
Cdo 585/2012 (publikovany v ¢asopise Soudni rozhledy, 2013, ¢. 11-12, s. 39), nebo
rozsudek Nejvyssiho soudu ze dne 9. 7. 2014, sp. zn. 22 Cdo 4082/2013 (publikovany
v ¢asopise Soudni rozhledy, 2014, ¢. 11-12, s. 40).

37 STEINER. 1981, op. cit., s. 240.
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Z vyse uvedeného je tedy zfejmé, ze procesni legitimace nenf totéz co vécna
legitimace, kazdy z uvedenych institutl maji své specifické misto a ucel.
Vztah procesni a vécné legitimace nenf v tuzemském procesu ani vztahem
mnoziny a podmnoziny, navzdjem se tyto instituty nenahrazuji, nybrz pro-
cesni legitimace vécnou legitimaci toliko dopliiuje. To znamena, Zze procesni
legitimace umoznuje vyhovét vyjimeéné zalobé v situaci, kdy na strané zalu-
jici ¢i zalované neni nositel subjektivntho hmotného prava (piip. opravne-
ného zajmu) ¢i nositel subjektivni povinnosti. To ovSem neznamena, ze je-li
dana procesni legitimace, vécna legitimace se nezkouma. Vécnou legitimaci
je tieba zkoumat i tak, pficemz v takové situaci se poméfuje vztah tvrzeného
nositele hmotného prava ¢i povinnosti a nikoliv vztah jednotlivych dcast-
nika fizeni.

5  Postaveni opravnéni osoby v Zalobé podle § 18 odst. 1 ZMVC

Opravneéna osoba ma podle § 18 odst. 1 ZMVC opravnéni podat svym jmé-
nem zalobu na urcen{ vlastnického prava ve prospéch statu ¢i jiné povinné
osoby. V této zalob¢ oviem opravnéna osoba nemad tvrdit, Ze ona je vlastnikem
pfedmétného majetku, nybrz stat ¢i jind povinna osoba. Je tedy ziejmé, ze bez
existence zvlastntho zakonem stanoveného opravnéni by opravnéné osobé
chybéla vécna legitimace a jeji Zaloba by méla byt zamitnuta. Existence special-
niho zakonného opravnén{ obsazeného v § 18 ZMVC vsak opravnéné osobé
umoznuje se urcen{ vlastnického prava s ispéchem domoci, a proto dospivam
k jednoznacnému zavéru, ze se jednd o tzv. procesni legitimaci, zalozenou
zakonem, pficemz opravnéna osoba ma postaveni procesné legitimovaného.

V této souvislosti je velmi praktickou otdzka vymezeni okruhu dcastnikd
fizeni, tedy koho ma procesné legitimovana opravnéna osoba vSechno zalo-
vat. Mimoto je otazkou, jaké postaveni bude mit v fizenf stat ¢i jind povinna
osoba jakozto opravnénou osobou tvrzeny vlastnik majetku, ktery je pred-
métem fizeni. Tato otdzka je vyznamna i s ohledem na subjektivni meze
pravni moci, nebot’ ve shodé s § 159a odst. 1 OSR vyvolava vjrok pravomoc-
ného rozhodnut{ a¢inky jen ve vztahu k tcastnikum fizeni. Kdybychom tedy
dovodili, ze povinna osoba nemusi byt ucastnikem f{zeni, museli bychom
uvazovat o dil¢im rozsifeni pravai moci, jak pfipousti Bohumil Dvotik.”

38 DVORAK. 2008, op. cit., s. 151 a 157nn.
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V pravnf védé se otidzkou vymezeni ucastnikt fizeni v zalobé podle § 18
odst. 1 ZMVC zabyval Viclav Vales, podle néhoz bude pasivné legitimova-
nou v pifpadé nemovitych véci osoba zapsana jako vlastnik v katastru nemo-
vitosti, v ptipad¢ movitych véci osoba, kterd ma véci v drzbé. S postavenim
statu ¢i jiné povinné osoby, jejichz vlastnické pravo ma byt urceno, se Vaclav
Vales vyporiadal tak, ze povinnd osoba by méla v fizeni vystupovat v pozici
vedlejsiho ucastnika podle § 93 odst. 1 OSR.*

Pripoustime, ze naznacené feseni se jevi na prvni pohled intuitivni, nicméné
ptinasi fadu komplikaci. V prvai fad¢ je otizkou zavaznost rozhodnuti
ve vztahu k stitu pravé s ohledem na zminované subjektivni meze pravni
moci, nebot’ podle klasického pojeti se pravni moc vztahuje jen na ucastniky
fizeni, tudiz by neméla dopadat na vedlejstho castnika, a pokud by povinnd
osoba nechtéla v fizen{ vystupovat v pozici vedlejstho ucastnika, k cemuz
ji nelze nutit, ani na osoby v fizeni nevystupujici. V disledku toho by bylo
tedy nutné rozsifit pravni moc soudniho rozhodnuti, nebot’ by bylo nesmy-
slné, aby v jednom rozhodnuti bylo vlastnické pravo povinné osoby uréeno
a aby druhé rozhodnuti vyznélo opacné. Nastat v této souvislosti muze
isituace, ze by v priubéhu fizeni mezi procesné legitimovanym a osobou uve-
denou v katastru nemovitosti podal samostatnou zalobu stat. V takovém pfi-
pade by bylo otazkou, zdali by projednani tohoto pozdéji zahdjeného fizeni
branila prekazka litispendence. Neméné vyznamny je problém s ustavné
zaru¢enym pravem na spravedlivy proces, pod né¢hoz spada i pravo vystupo-
vat v fizeni ve své vlastni véci. Pokud by totiz stat nebyl tcastnikem fizen,
v zasad¢é by nemohl uplatnit svou procesni obranu. K prolomeni uvedeného
prava musi existovat zvlastni legitimaéni divod, ktery vylouceni nositele
prava z fizeni ospravedlni. Pfikladem muze byt zdkonna sprava majetku,
kam spada postaveni insolvencntho spravcee, postaveni statniho podniku pfi
nakladani s majetkem statu, jakoz i postaveni svéfenského spravee pii sprave
majetku svéfenského fondu.

Tato otazka vymezeni ucastniki f{zeni v zalobé podle § 18 odst. 1 ZMVC
se dostala pfed Nejvyssi soud v ramci dovolani proti rozsudku odvolaciho
soudu, kterj zamitl zalobu pro nedostatek naléhavého pravntho zdjmu,

3 VALES, Viclav. § 18 Zavére¢na ustanoveni. In: KRIZ, VALES. 2013, op. cit., s. 291,
marg. ¢. 2.
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nebot’ v fizeni nevystupovala povinna osoba jako Ucastnik f{zeni. Nejvyssi
soud naznaceni problémy v zasadé reflektoval a dovodil, Ze je nezbytné,
aby vyrok soudnfho rozhodnuti byl zavazny pro vSechny subjekty pravniho
stavu, coz je mozné jen tehdy, jestlize vSechny subjekty budou i castniky
soudniho fizeni. To zdtraznil pfedevsim ve vztahu ke statu, jehoz vlastnické
pravo je urcovano. Kdyby stat nebyl ucastnikem fizeni, rozhodnuti by jej
nezavazovalo, a proto by mohl podat samostatnou zalobu, ktera by mohla
vyznit odlisné. Ze znéni § 18 ZMVC se pfitom podle Nejvysstho soudu nijak
nepodava, ze by jim zdkonodarce minil rozsifit subjektivni meze zdvaznosti
soudnfho rozhodnut{ na stat i v piipade, ze nenf ucastnikem fizeni. Jelikoz
stat je pokladan za nositele procesnich zakladnich prav podle ¢. 36 Listiny
zakladnich prav a svobod, nelze akceptovat vyklad, jenz by stat ¢inil vaza-
nym rozhodnutim vydanym v fizeni, v némz nemel piflezitost sva procesni
prava realizovat. Na situaci by pfitom nic neménilo, kdyby stat vystupoval
v pozici vedlejstho tcastnika fizeni, nebot’ vici nému pravomocny rozsu-
dek neni zavaznym. S ohledem na uvedené Nejvyssi soud dovodil, Zze pokud
povinna osoba odmita v fizen{ vystupovat jako Zalobce, je opravnéna osoba
povinna stit oznadit za Gcastnika fizeni na strané zalované.*

Ackoliv by se na prvni pohled mohlo zdat, Zze zavéry Nejvyssiho soudu
jsou v rozporu s tradicnim vnimanim procesnf legitimace, nuti opravnénou
osobu v fizeni zalovat i povinnou osobu, ¢imz zvysuji ndklady fizeni, lze
se s nimi ztotoznit. Tyto zavéry nejsou v rozporu se smyslem § 18 odst. 1
ZMVC, nebot’ umoznuji, aby se opraivnénd osoba mohla domahat urceni
vlastnického prava bez ohledu na vili povinné osoby a zapsaného vlastnika
v katastru nemovitosti, pficemz zaroven zarucuji povinné osobé dstavné
zarucené pravo na spravedlivy proces. 1 z praktického hlediska se lépe
zavéry Nejvyssiho soudu vyporadavaji s otazkou pravni moci a s pfekazkou
litispendence.

6 Zavérem

V piispévku bylo poukazano na malo znamy institut ¢eského civilnitho pro-
cesu, ktery se uplatfiuje 1 v zahranic¢i, napifklad v Rakousku ¢i v Némecku.
Cilem tohoto pfispévku bylo pfedstaveni institutu procesni legitimace, jeho

40 Rozsudek Nejvyssiho soudu ze dne 7. 10. 2015, sp. zn. 28 Cdo 3468/2014.
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zakladni vymezeni a souvislost s institutem vécné legitimace. Bylo uve-
deno, ze v Ceském civilnim procesu se uplatiiuje formalni vymezeni acas-
tenstvi fizeni, které ve svém dusledku vede k uplatnéni tzv. actio popularis.
V Némeckém procesu se tomuto fenoménu snazi zabranit prostfednictvim
institutu prava vést fizeni, ktery pfipomina ¢eskou koncepci procesni legiti-
mace. Ve své podstaté se vSak nejedna o stejné koncepty, nebot’ ceské pojeti
procesni legitimace se vaze spiSe k problematice vécné legitimace, kterou
dopliiuje. Cesky proces tedy v zasadé pfipousti i projednani Zaloby podané
osobou odli$nou od nositele hmotnépravntho opravnéni, nicméné absence
zvlastntho opravnéni (procesni legitimace) povede k zamitnuti Zaloby.
Piipominam, ze naopak podle némecké koncepce vede absence prava vést
fizeni k odmitnuti zaloby. Z naznaceni téchto rozdila je tedy zfejmé, Ze neni
mozné bez dalstho pfevzit do tuzemského civilniho procesu zavéry, k nimz
dospéla zahrani¢ni judikatura a pravni véda, nybrz vzdy bude tieba peclivé
zkoumat, zda se zahranic¢ni zavéry shoduji s tuzemskym pojetim.
Neprobadanost institutu procesni legitimace pfitom vede k zasadnim pro-
blémum pii aplikaci prava, jak to naznacila uprava § 18 odst. 1 ZMVC zakot-
vujici zaloby opravnénych osob na urcené vlastnického prava statu ¢i jiné
povinné osoby. Problém spociva pfedevsim v postaveni skute¢ného nositele
hmotného prava, jakoz i v otazkach souvisejicich s pravni moci rozhodnuti.
Otazka procesni legitimace stoji dlouhodobé mimo pozornost ceské pro-
cesualistiky, takze ta odpovédi na praktické otazky, s nimiz se musi potykat
pravai praxe, nedava. Nejvyssi soud nakonec v pifpadé § 18 ZMVC nalezl
intuitivni feSeni, které ma zabranit pifpadnym praktickym problémuim,
nicméné otazka po povaze procesni legitimace a dasledka s ni spojenych
zustava oteviena nadale.
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Abstract in original language

V polovici septembra 2015 rekodifikacna komisia dorucila ministrovi spra-
vodlivosti SR prvi kompletna pracovnu verziu navrhu Obcianskeho zdkon-
nika. Navrth obsahuje 1754 paragrafovanych ustanoveni usporiadanych
do Siestich casti. V zhode s Legislativhym zamerom schvilenym v roku
2009 je Navrh koncipovany tak, aby Obciansky zakonnik zaujal miesto vSe-
obecného a zidkladného predpisu sikromného prava, ktory svojim obsahom
vytvara priestor pre rozvoj osobnosti ¢loveka v stlade so zdujmami inych.

Keywords in original language

Sukromné pravo; Obciansky zakonnik; zasady prava; sloboda vole; pocti-
vost’; dobra viera; nahrada skody.

Abstract

Last September, the Recodification commission has delivered their first
complete working version of the New Civil Code proposal to the Slovak
Republic’s Minister of Justice. This Draft contains 1754 articles, divided into
six sections. In accordance with the Legislative Intent approved in 2009, the
Draft is conceived in a way that would ensure adopting the Civil Code as the
general and fundamental regulation of private law, whose contents would
furthermore create the space for personal development of an individual
in accordance with the interests of others.

Keywords
Private Law; Civil Code; Principles of Law; Freedom of Will; Fair Dealing;
Good Faith; Damages

Dna 16. septembra 2015 o 12:02 h. komisia zriadena na pripravu navrhu
nového Ob¢ianskeho zakonnika dorucila ministrovi spravodlivosti Slovenske;j
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republiky prva kompletni pracovnu verziu navrhu Obcianskeho zakonni-
ka." Navrh nového Ob¢cianskeho zikonnika (dalej len ,,Navrh”) obsahuje
1754 paragrafovanych ustanoveni systematicky usporiadanych do $iestich
casti: Po prvej - Vseobecnej ¢asti nasleduju ¢asti nazvané ,,Rodinné pravo”
(2. cast’), ,,Vecné pravo” (3. Cast’), Dedicské pravo (4. Cast’) a piata, najroz-
siahlejSia Cast’ ,,Zavizkové pravo”, ktora sa cleni na ,,Vseobecné ustano-
venia”, ,,Zavizky zo zmliv a inych pravaych dkonov” a ,,Zavizky z inych
pravnych dévodov”. Posledna, Siesta ¢ast’ je vyhradena spoloénym a zave-
recnym ustanoveniam.

Treba pripomendt’, ze ukoncenie priac na navrhu paragrafovaného znenia
je mimoriadnym pocinom, ak berieme do uvahy, Ze po roku 1989 sa len
v jednom pripade podarilo doviest’ rekodifika¢né prace do podoby para-
grafovaného znenia. I§lo o Vladny navrh Obcianskeho zakonnika z roku
1998, kedy tento navrh presiel aj medzitezortnym pripomienkovym kona-
nim, avsak v novom legislativnom obdobi price na navrhu d’alej nepo-
kracovali. Az v zavere dalsieho legislativneho obdobia bol v roku 2002
predlozeny a vlidou Slovenskej republiky aj schvaleny ,,Legislativny zamer
Obéianskeho zdkonnika.” Podl'a uznesenia vlady (¢. 827 zo 7. augusta 2002),
finalna podoba nového slovenského Obcianskeho zikonnika mala byt’
hotova v auguste roku 2005. K realizacii tohto projektu smerom k vypraco-
vaniu paragrafovaného znenia uz nedoslo.

V zhode s koncepciou prijatou v schvalenom Legislativnom zamere
sa Navrh prvej ucelenej verzie Obcianskeho zakonnika sa vymedzuje
k ostatnym sukromnopravnym predpisom hned dvodnym ustanovenim,
kde sa uvadza, ze Obciansky zakonnik je vSeobecnym a zakladnym pred-
pisom sukromného prava. Navrh uziva spojenie ,,sukromné pravo”, avsak
bez snahy tuto oblast” dalej vymedzovat’ k pravu verejnému. Autoti pritom
prihliadali na vyhrady, podl'a ktorych v sicasnosti, aj napriek d’alekosiahlym
zasadnym zmenam v praivnom poriadku, resp. pravaych poriadkoch este
neexistuje uceleny a vykrystalizovany dualizmus verejného a stkromného

1 Navrh Obcdianskeho zédkonnika je ptistupny na adrese: https://www.dropbox.com/sh/
nnz24y61axfqb8q/AABQq30bfD8Bqs]3RSMO-Y7Qardl=0

2 Vladny navrh ob¢ianskeho zakonnika ¢. 1046 z roku 1998.

3 Publikovany v prilohe ¢asopisu Justi¢na revue €. 8-9/2002
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prava, ale iba jeho zakladné kontiry.* Podkladom pre takyto postoj sa stali
aj kritické nazory k textu Obéianskeho zakonnika v Ceskej republika, ktoré
poukazovali, Ze presnd hranica medzi sukromnym a verejnym pravom
»je obtizné nalezitelnd”... definice uz Gplné¢ nemoznd a kromeé toho neni
v kédexu potfebna”.’

Na inom mieste, (v rimci Upravy analégie) sa d’alej spresnuje, ze Obciansky
zakonnik upravuje sukromné prava a povinnosti v tom rozsahu, v akom ich
neupravuju iné pravne predpisy, pricom plati, Ze iné pravne predpisy treba
vykladat’ v silade s tymto (rozumej OZ) zdkonom, ibaze zikon ustanovuje
inak. Posledne uvedené pravidlo je do istej miery novinkou, inspiraciou pre
takuto upravu sa stali najnovsie kodexy v Mad’arsku.® Pre porovanie mozno
dodat’, Ze inak tuto situdciu riesi Obciansky zakonnik Ruskej federicie.
Podla tam uvedeného pravidla (¢l. 3 ods. 2), ustanovenia osobitnych predpi-
sov musia byt’ v sulade s Obcianskym zakonnikom.

Navrh Obcianskeho zakonnika ma teda snahu regulovat’ ,,v§eobecné”
sukromnopravne vzt'ahy. Takto vnimana generalita zaroven nevylucuje,
ze aj Navrh si v rimci svojej GUpravy véima osobitost’ urcitych vzt'ahov, pre
ktoré ustanovuje iné alebo d’alsie pravidla spravania sa. Podstatnym krité-
riom pre odchylky od v§eobecnej upravy zostava status zmluvnych stran.

Ak teda existuje na to osobitny dovod, Navrh rozliSuje vztahy, v ktorych
ako jedna zo zmluvnych stran vystupuje ,,podnikatel” alebo ,,spotrebitel”,
pricom osobitost’ sa viima Castejsia v pripadoch ak stranami zmluvy su pod-
nikatel a spotrebitel’ a len minimalne vtedy, ak zavizky vznikaju medzi pod-
nikatelia navzajom. Je pochopitelné, ze Navrh pre tieto ucely potrebuje
definovat’ tak podnikatel'a, ako aj spotrebitela. Aj z navrhnutych definicii
vyplyva, ze toto vymedzenie subjektov md vyznam len v situdciach, kedy
sa tieto subjekty ,,stretnd” pri priprave a uzavret! zmluvy. Tym sa naznacuje,
ze Navrh akceptuje vyvojové tendencie sikromného prava, ktoré s global-
nymi zmenami trhu konstatuji aj potrebu ochrany slabsej zmluvnej strany.

4 LAZAR, ]. Otizky kodifikdcie sikromného  priva. Tura Edition, 2006, s. 65.
ISBN 80-8078-128-1.

5 PELIKANOVA, L. Navrh obcanskopravni kodifikace z pohledu Evropskych spolecen-
stvi. IN: SVESTKA, J,; DVORAK, J.; TICHY, L. (eds.). Sbornik stati 3 diskusnich fir
o rekodifikaci obéanského prava. Praha ASPL, a. s. 2000, s. 82.

6 Pozti ¢l. 1:2, druhy odsek a Litvy Clanok 1.3 nazvany ,,Sources of Civil Law”.
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V zhode s rozsirenou koncepciou sa v Navrhu spotrebitelom rozumie
kazda fyzicka osoba, ktord uzatvara zmluvu s podnikatefom mimo rimca
svojej podnikatel'skej ¢innosti alebo mimo rimca samostatného vykonu
svojho povolania. Definovanie podnikatela je zloZitejsie a preto Navrh
vymedzuje podnikatel'a viacerymi sposobmi. Predovsetkym, za podnikatel'a
sa povazuje kazda osoba, ktord samostatne, na vlastny acet a na vlastnt zod-
povednost’ vykonava zarobkovi ¢innost’ zivnostenskym alebo obdobnym
sposobom, so zamerom konat’ tak sustavne, za ucelom dosiahnutia zisku.
Dalej sa za podnikatel'a povazuje aj osoba zapisana v obchodnom registri
alebo v inom verejnom registri, ako aj osoba, ktora ziskala na podnikanie
zivnostenské alebo iné opravnenie podla osobitného predpisu. Napokon,
vyhradne pre ucely ochrany spotrebitela sa za podnikatel'a povazuje aj kazda
osoba, ktora:

a) uzatvara so spotrebitelom zmluvu tykajicu sa jej obchodnej, vyrob-
nej alebo obdobnej ¢innosti alebo pri samostatnom vykone svojho
povolania

b) kond v mene alebo na tucet podnikatela,

¢) vystupuje ako podnikatel a pri ktorej sa spotrebitel dévodne
domnieva, ze kona v ramci svojej podnikatel'skej ¢innosti.

Vseobecnost’ tpravy sukromnopravanych vzt'ahov v Navrhu sa prejavuje
uz v ustanoveniach prvej casti. Navrh v texte zakona vymenuvava vseo-
becné zasady sukromnopravaych vzt'ahov, kde sa na jednej urovni vyzdvi-
huje slobodnti vol'u subjektov a zaroven tiez rovnost’ a ekvitu (slusnost’) ako
aj dalsie vSeobecné uznavané zasady spravodlivosti a prava.

Navrh na prvom mieste uvadza zasadu slobodnej vole (privatnej autond-
mie)’, ¢im chece predovsetkym naznacit’, ze ulohou zikladného kédexu
stkromného prava je nastavit’ §iroké mantinely sebarealizicie jednotlivca.
Dispozitivnost’ ustanoveni je vyjadrena tak, ze subjekty stukromného
prava si moézu vzajomné prava a povinnosti upravit’ odchylne od zakona,
ak to zakon vyslovne nezakazuje. Zaroven sa dodava, ze zakazané st dohody,

7 Pozti DULAK, A. Sidne roghodnutia a pravna antondmia. Prispevok na konferencii
,,Ceskoslovenské pravnické dni®, Omsenie 10. novembra 2015.
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ktoré porusuju dobré mravy, verejny poriadok alebo prava tykajuce sa posta-
venia osob, vritane prava na ochranu osobnosti. Na druhej strane, konanie,
ktorym niekto zneuziva svoje prava, nepoziva praivau ochranu.

Predstava slobodnej vole ako pilotnej zasady sukromného prava ziskava
svoje obrysy v d’alich ustanoveniach o vykone a ochrane prav. Navrhovana
konstrukcia nastavuje Standard spravania sa modelom ,;rozumného ¢lo-
veka”, ktory pri vykone prava nesleduje len svoje vlastné zaujmy, ale dba
aj na zaujmy inych. Konstrukcia ,,rozumného ¢loveka”, pévodne navrho-
vana ako $tandard spravania pri stanoveni povinnosti hradit’ sposobend
$kodu nadobudlo napokon vyznam véeobecného pravidla. Zaklad spravania
sa ,,rozumného cloveka”, ktory ma schopnost’ konat’ s beznou starostlivo-
st’ou a opatrnost’ou a u ktorého takéto spravanie sa v pravnom styku moze
kazdy dovodne oc¢akavat’ sa sprisfiuje u 0s6b, ktoré dali najavo osobitné zna-
losti, schopnosti, odbornost’ alebo prislusnost’ k urc¢itému stavu. U takychto

255

0sOb nepostacuje ,,bezna starostlivost”, vyzaduje sa ,,zodpovedajica miera
starostlivosti”. To isté sa vzt’ahuje na osoby, ktoré sa samy zaviazali k ¢in-
nosti, u ktorej sa vyzaduji osobitné schopnosti alebo ju vykonavali bez toho,
aby to bolo nutné. Z uvedeného vyplyva, ze Navrh ponechava priestor na to,
aby v pripade sporu sud urcil obsah oc¢akavanej ,,beznej” alebo ,,zodpove-
dajicej miery starostlivosti” a prihliadal pritom na okolnosti konkrétneho
pripadu. Je zrejmé, Ze ind miera spravania sa ocakava od spotrebitel’a ind
podnikatela. Na rozdiel od minulosti sa Navrh nespolieha na ,,hrubé” roz-
hranicenie dané zakonnym vymedzenim statusu jednej alebo druhej strany.
Pri navrhu textu zakona sa vychadzalo z toho, ze pre hodnotenie sprava-
nia sa subjektov pravaych vzt'ahov su potrebné flexibilnejsie pravidla, ktoré
umoznia prihliadat’ na okolnosti konkrétneho pripadu. V pripade sporu
vsak tGvaha sidu nema byt bezbreha - navodom a limitom posudzovania
relevantnych skuto¢nostf je prikladny vypocet okolnosti, ktoré treba zohlad-
nit’ pri uréeni miery starostlivosti a schopnosti. Tak pre posudzovanie bude
dodlezita aj ,,povaha a hodnota chrinené¢ho zaujmu”, ,predvidatelnost’
a zavaznost’ rizik spojenych s plnenim povinnosti”, ,,o¢akavané skisenosti
osoby”, ale aj to, ¢i sa plnf za odplatu a aka jej jej vyska.

Sloboda véle subjektov sikromnopravnych vzt'ahov sa koriguje aj v dal-
som ustanoveni, ktoré ukladd povinnost’ konat’ v pravnom styku poctivo
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a v dobrej viere.® Takéto spojenie dvoch zloziek - poctivosti (,,fair dealing”)
a dobrej viety (,,good faith”) je pre dpravu v Obcianskom zakonniku urcite
novinkou. Dosial' Obciansky zakonnik o poctivosti hovorf len v stvislosti
s ,,nepoctivym zdrojom”, z ktorého prijem moze zakladat’ bezdovodné
obohatenie (§ 451 OZ).

Inak k ,,poctivosti a dobrej viere” pristupuje Obchodny zdkonnik. Pre komer-
cionalistu je ,,poctivy obchodny styk” kritériom toho, ¢i konanie poziva
pravnu ochranu (pozti § 265 ObZ). Poctivost’ v obchodnom styku je dole-
zita pre urcenie obsahu zmluvy (§ 292), aj pre zistenie, ¢i zmluva obsahuje
nekald zmluvni podmienku (§ 369 ods.8). Poctivost’ umoznuje podla § 381
pozadovat’ nahradu tzv. abstraktného uslého zisku. Dobra viera sa zasa obja-
vuje ako kritérium hodnotenia konania konatela (§ 135a) a aj ¢lena pred-
stavenstva (§ 194 ods. 7). V jednom pripade Obchodny zakonnik dokonca
pouziva celé spojenie ,,konat’ poctivo a v dobrej viere”, a to vtedy, ak uklada
takuto povinnost’ zastipenému vo vzt'ahu k obchodnému zastupcovi.
Z oznacenia ustanovenia § 655a vyplyva, Ze ide o ustanovenie ,,nové”, ktoré
v povodnom zneni z roku 1991 sa este nenachadzalo.

V kazdom pripade treba priznat’, Zze navrhované kritéria, importované
z komunitirneho prava’ mozno dévodne povazovat’ za nie¢o nové v sloven-
skom pravnom poriadku, ¢o sa priznacne oznacuje terminom ,,pravny iri-
tant”." Je zrejmé, ze akademické vymedzenie tychto pojmov, osobitne dob-
rej viery je vel'mi zlozité,'" ak vobec mozné." Naprick tomu tak v pripade
eurépskeho prava, ako aj v domacom prave by dobra viera a poctivé konanie
mali byt’ vaimané ako dolezity interpretaény nastroj, ako hl'adanie ,,mravne;j
a pravnej cnosti alebo tiez hodnoty slusnosti a spol'ahlivosti, rovnako ako

8 Pokial' ide o dobru vieru, Obéiansky zakonnik uziva spojenie ,,dobromysel'nost’/dobro-
mysel'ny, ¢o svojim obsahom nezodpoveda navrhovanému spojeniu ,,dobra viera”.

9 Na ,,Good Faith” a ,,Fair Dealing” sa odvolava tak Navrh spolo¢ného referenéného
ramca (DCFR) v ¢l. II. 802, ako aj Principy eurépskeho zmluvného prava (PECL)
v ¢l. 1.201.

10 TEUBNER, G. Legal Irritants: Good Faith in British Law or How Unifying Law Ends
Up in New Divergences. In: Modern Law Review, 1998, ¢. 1,s. 11 a nasl.

11 Pozri TELEC, I. Poctivost a davéra, dobra vira, dobré mravy, vefejna mordlka a vefejny
potadek. In: Pravni rozhledy, 2011, ro¢. 19, ¢. 1, s. 1.

12 MELZR, F; TEGL, P. a kol. Obéansky zdkonik. 1V elky komentar, Leges 2013, s. 134.
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aj rozumnosti a v uré¢itom ohl'ade aj opravnenej ocakavatel'nosti druhym”."”

Je tak zrejmé, Ze vymedzenie dobrej viery a jej obsahu sa lisi podl'a okolnosti
konkrétneho pripadu. Délezitym je, aby tiato klauzula umoziovala plnit’
funkciu sudnej tvorby prava, pretoze ako pise prof. Hesselink ,,je potrebné
dobrej viere prinavratit’ jej klasickd dlohu ako ,,zakladu pre nové zavizky

vytvarané sudcami”."

Poctivé konanie sa tak okrem uvedenych suvislosti vyskytuje v Navrhu tiez
pri pravanych dkonoch, v ¢asti o dévodoch neplatnosti pre omyl, lest’, bez-
pravnu vyhrazku a neprimerany prospech. Strana zmluvy sa méze dovolat’
neplatnosti pre pravay alebo skutkovy omyl existujici v ¢ase jeho vzniku,
ak bol omyl sposobeny informaciou poskytnutou druhou stranou, ak druha
strana vedela alebo mala vediet’ o omyle a v rozpore s dobrou vierou a pocti-
vym konanim ponechala tato stranu v omyle. Stlad s dobrou vierou a pocti-
vym konanim je urcujicim kritériom aj pre Istivé konanie, pricom podla
Navrhu sa pri urcovani, ¢i dobra viera alebo poctivé konanie vyzadovali,
aby strana uviedla urcitd informaciu zohladnia vSetky okolnosti, najmi to,
¢i strana mala osobitnd odbornost’, aké boli naklady na ziskanie prislusne;j
informacie, ¢i druha strana mohla dévodne informaciu ziskat’ sama a zrejmy
vyznam informacie pre druhu stranu.

Mimoriadne vyznam sa v Navrhu kladie na poctivost” konanie a dobru vieru
vo vSeobecnej Casti zavizkového prava, kde takéto normativy sa aplikuju
vo vsetkych fazach, t.j. pri priprave zmluvy, uréovani jej obsahu aj pri plneni
zo zmluvy. V Casti nazvanej ,,rokovanie o zmluve” sa napriklad ustanovuje,
ze ak strana nerokuje v dobrej viere, alebo v rozpore s fou zrusi rokovanie
a nedojde k uzavretiu zmluvy, nahradi $kodu sposobent druhej strane v roz-
sahu marne vynalozenych ndkladov (tzv. culpa in contrahendo); v rozpore
s dobrou vierou je najmi to, ked’ strana vstupi do rokovania, alebo v iom
pokracuje, hoci nezamysla dospiet’ k dohode s druhou stranou.

Pri zistovani obsahu zmluvy sa napriklad reSpektuje, Zze zmluva modze
okrem vyslovne dojednanych podmienok obsahovat’ aj priamo nevyjadrené

13 TELEC, I. Poctivost a dtivéra, dobra vira, dobré mravy, vefejna moralka a vefejny pofa-
dek. In: Pravni rozhledy, 2011, ro¢. 19, ¢. 1,s. 1.

14 HESSELINK, M. W. Common Frame of Reference & Social Justice. In: European Review
of Contract Law, 2008, ¢. 3, s. 144.
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podmienky, ktoré mézu vyplyvat’ tak z véle stran, povahy a ucelu zmluvy,
zauzivanej praxe a zvyklosti, ale aj rozumnosti, dobrej viery a poctivého
konania. Dalej sa prizvukuje, ze dobra viera a poctivé konanie v zmluvnych
vzt'ahoch vyzaduje najmi povinnost’ strin spolupracovat’ v zaujme dosi-
ahnutia plného ucinku zmluvy a ich povinnost’ brat’ ohl'ad na prava a oprav-
nené zaujmy druhej strany. Vyznam tohto ustanovenia sa d’alej odzrkadl'uje
v novej koncepcii riesenia nasledkov nesplnenia zo zmluvy, ¢o si viak vyza-
duje vic¢si priestor.

Poctivost’” konania sa samozrejme objavuje aj v casti o obsahu spotrebi-
tel'skych zmluv pri skiman{ neprijatelnosti sStandardnej zmluvnej podmienky,
pricom sa ustanovuje v tom zmysle, ze pri urcovani, ¢i Standardnd zmluvna
podmienka v rozpore so zasadou poctivosti sposobuje zna¢nd nerovnovahu
sa prihliada najmi na to, ¢i by poctivy podnikatel mohol rozumne oc¢akavat’,
ze by spotrebitel’ suhlasil s dotknutou podmienkou, ak by o nej rokoval.

Poctivost” konania ovplyviuje aj prava zmluvnych stran, ak v doésledku
nepredvidatelnej a stranami nezavinenej zmene okolnosti sa plnenie stalo
pre niektord zo stran neprimerane zat'azujucim, alebo ak by sa v désledku
plnenia nepoctivo obohatila. Vtedy méze kazda zo stran navrhnut, aby sud
spravodlivo prisposobil obsah zmluvy s oh’adom na zmenené pomery, alebo
aby zmluvu zrusil. Ako dalsi priklad nasledkov nepoctivé konania mozno
uviest’ sposob napravy vadného plnenia dlznikom. Navrhuje sa, ze v urdi-
tych situaciach veritel’ nie je povinny poskytnat’ dlznikovi lehotu na napravu
a jedym z takychto dévodov je skutocnost’, ze veritel ma dovodné obavy,
ze dlznik vedome plnil vadne a nekonal v dobrej viere a poctivo.

Obdobny pristup k spravania subjektov sikromného prava mozno néjst’
aj v tej casti Navrhu, ktora sa zapodieva zavizkami z inych pravaych tko-
nov. Systematicky ide o ustanovenia zaradené do piatej Casti nazvanej
»Zavizkové pravo”, poslednej, tretej hlavy ako ,,Zavizky z inych pravaych
dévodov” zaradené v 1. diele, pred ,,Zavizkami z bezd6vodného obohate-
nia” a ,,Konanim bez prikazu”.

Navth zakona sa z dévodov uvedenych uz v Legislativnom zamere vyhyba

295

terminu ,,zodpovednost” a hovoti bud’ o ,,zavizkoch zo sposobenia skody”,
alebo o povinnosti skodu nahradit’. Uz Legislativny navrh naznacil, ze pri
priprave paragrafovaného znenia sa modelom pravnej Gpravy stanu Principy
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deliktného prava z roku 2005, ktoré myslienkovo nasleduju Wilburgovu
teérie flexibility a ktoru tvorcovia Principov prevzali ako filozoficky zaklad
nielen budicej harmonizacie eurépskeho deliktného prava (ako kompromis
medzi nemecko/francizsko/rakiskou cestou formulovania prava), ale aj ako
prijatelny model modernej narodnej dpravy. Podstatu celkového pristupu
vychadza z poznania, ze sicasné rigidné pravidla su casto nastavené tak,
ze poskodeny ziska bud’ celd ndhradu, alebo neziska nic (,,all or nothing”).
Tomu ma zabranit’ navrhovany flexibilny systém zvazovania rozliénych fak-
torov a hodnot nastavenych tak, aby na jednej strane otvarali dostatocné
moznosti pre zvazovanie okolnosti jednotlivého pripadu a na strane druhej
limitovali svojvélu sudcov tak, aby vysledkom rozhodovania boli predvida-
telné a konstantné rozhodovania.

Takouto optikou treba vnimat’ aj navrh novej upravy. Predovsetkym, usta-
novenia o zavizkoch na nahradu skody sleduju napravu nepriaznivého stavu
(tzv. corrective justice); podl'a Navrhu... poskytnutie penaznej platby alebo
iného plnenia ma poskodeného navratit’ do stavu, v akom by sa nachad-
zal, ak by nedoslo k $kodnej udalosti. V tom istom ustanoveni sa dodava,
ze nahrada skody plni tiez preventivnu funkciu. Oproti platnému prevenc-
nému pravidlu (§ 415) sa prevencia v Navrhu ponima omnoho uzsie, voima
sa ako povinnost’ zakroc¢it’ na ochranu iného v ptipadoch, ked uklada
zakon. Aj okruh povinnych zakrocit’ je obmedzeny - vzt'ahuje sa na toho,
komu to ukladd zakon a d’alej na toho, kto vytvoril nebezpeénu situiciu
alebo ma nad fou kontrolu. Rovnaka povinnost’ vznika tam, kde si to vyza-
duje povaha vzt'ahu medzi stranami alebo kde medzi zavaznost’ou ujmy
a tazkost’ami s jej odvratenim existuje zrejmy nepomet.

Celkovy systém vychadza zo zakladného pravidla ,,casum sentit domi-
nus”, myslienky, Ze $kodu, ktord niekto utrpel, musi v principe znasat’
sam. Na to, aby $kodu znasal niekto iny ako poskodeny musia existovat’
urcité dovody pricitania. Dovody pricitatelnosti, alebo ako Navrh uvadza
,,Dovody povinnosti nahradit’ skodu” spocivaja bud’ v tom, Ze skodu niekto
sam zavinil alebo v tom, ze niekto vykonava mimoriadne nebezpeénu ¢in-
nost’ a zdrojom zvyseného nebezpecenstva sposobi skodu. Navrh, podobne
ako Principy na rovnaku droven dévodov pricitatelnosti kladie aj ,,8kodu
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sposobent inymi”, kde radi pripady skody sposobenej tymi, ktori nemozu
posudit’ nasledky svojho konania, skody sposobenej pomocnikom a napo-
kon skody sposobenej osobou s nebezpecnymi vlastnost’ami.

Skoda sa v Navrhu vnima juristicky, t. j. ako majetkova alebo nemajet-
kova ujma na pravom chrinenom zaujme. Za $kodu sa povazuju aj vydaje
na zabranenie bezprostredne hroziacej skody, ak su zaroven splnené dalsie
jej znaky, ako dovod a primeranost’ ich vynalozenia. Novinkou su ustano-
venia o tom, ze sa nenahrddza skoda, ktord ma svoj pévod v protipravnej
¢innosti poskodeného a tiez minimalna skoda.

Zuvedeného vyplyva, ze Navrh vobec nepracuje s protipravnost'ou ,,ako jed-
ného z predpokladov vzniku zodpovednosti”. Navrh namiesto toho vycha-
dza z konstrukcie ,,pravom chraneného zaujmu”, normy, ktora je na prvy
pohl'ad otvorenou, avsak v skutocnosti limitovanou a vyvazovanou dal-
$imi pravidlami. V Navrhu sa uvadza, Zze ochrana zaujmu sa riadi najmai
jeho vyznamom, hodnotou, zretelnost’'ou a rozpoznatelnost’ou. Vyslovne
sa aj v tejto Casti Navrhu zdoraznuje pravidlo uvadzané vo vseobecnej Casti
o vykone prav, t.j., ze pri ochrane zaujmov sa berie do uvahy aj zaujem inych
na slobodnom rozvoji a vykone ich prav v silade so zaujmami celku. Navrh
navyse doplnia, Ze v hierarchii chrinenych zdujmov sa na $pici nachadza
zZivot, telesnd a dusevnd integrita, ludska doéstojnost’ a sloboda. Analogicky,
naprava majetkovej ujmy ma pri hodnoteni zasahov pozivat’ nizsiu pravnu
ochranu.

Samotné porusenie chraneného zaujmu nepostacuje na to, aby sa naplnila

25

»protipravnost™, tak ako to dosial’ ponima civilisticka tedria aj prax. Pri roz-
hodovani ma sud pristipit’ k d’alSiemu kroku, v ktorom sa posudzuje spra-
vanie subjektu vo vzt’ahu k pozadovanej trovni spravania sa, ktord sa zasa
pomeruje kritériom rozumného cloveka. Hodnotenie $tandardu spravania
je zavislé od povahy a hodnoty chraneného zaujmu, ktorého sa dotyka (¢im
vyssia je hodnota chraneného zaujmu, tym vyssia ochrana je mu priznana),
nebezpecnosti konania (konajici je povinny prispdsobit’ svoje spravanie
povahe a charakteru ¢innosti, ktord vykonava), skusenosti, ktoré mozno
od konajucej osoby ocakavat’ (ak subjekt kona v ramci vykonu svojho povo-
lania, mozno ocakavat’ vy$siu mieru skdsenosti, na ktoré sa poskodeny
spolieha), predvidatel'nosti vzniku skody (predvidatelnost’ ako objektivna
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kategéria, posudzovana k okamihu konania, ktoré viedlo k vzniku $kody),
vzajomného vzt'ahu medzi skodcom a poskodenym (¢im bliz$i vzt’ah medzi
subjektmi existuje, tym vyssia miera opatrnosti a obozretnosti je predpokla-
dana na strane konajiceho vzhladom na opravnené zaujmy druhej strany,
ktoré by konajici skodca mal vzhfadom na blizkost’ vzt'ahu poznat’), ako
aj od stupna dosiahnutel'nosti a ceny nakladov potrebnych na realizaciu
preventivnych alebo alternativaych metéd (ak je ciel mozné dosiahnut’
pouzitim viacerych metdd, je potrebné zvolit’ metddu, ktord v ¢o najnizsej
miere ohrozuje opravnené zaujmy inych, pricom je potrebné zvolit’ sposob,
ktory je bezpecny napriek tomu, Ze jeho cena je vyssia). Treba zdoraznit,
ze model $tandardu spravania sa ,,rozumnej osoby* sa v Navrhu neponima
ako spravanie sa akéhosi ,,priemerného ¢lena spoloc¢nosti®, ale ako $tan-
dard konania moderného typu ,,bonus pater familias* (good family father,
le bon pére de famille), ktory nepresadzuje vylucne svoje ciele, ale naopak
berie do uvahy aj zaujmy inych subjektov. Ide o zasadu, ktora sa zdoraznuje
od prvych ustanoveni v§eobecnej ¢asti Navrhu."

Porusenie pravom chraneného zaujmu spolu s hodnotenim spravania
sa k objektivnemu meradlu pozadovanej urovne spravania sa vedie k zalo-
zeniu povinnosti nahradit’ skodu sposobenu zavinene. Porusenie pravom
chraneného zaujmu pri splneni dalsich predpokladov, ako napr. Posobenie
zvyseného nebezpecenstva) moze zasa viest’ k situdcii, ze dokaz o zachovani
standardu spravania sa mus{ znasat’ skodca.

Navrh predpoklada aj situdcie, kedy sa skoda pricita nickomu bez ohl'adu
na zavinene (tzv. objektivna zodpovednost’, prisna zodpovednost® (strict lia-
bility, zodpovednost’ za vysledok). Takym je pripad skody sposobenej pri
prevadzke zvlast’ nebezpecnej. Uz z nazvu vyplyva, ze ak prevadzka nena-
plna kritérium ,,zvy$eného rizika” hradf sa $koda, ktord ma pévod vo vade
prevadzky alebo jej virobku alebo sluzby. Musi ist’ o existujicu prevadzku
podniku, ktorou sa sleduje hospodarsky alebo profesijny ucel a kde sa pri
¢innosti vyuzivaju pomocnici alebo technické zariadenie. V takomto pripade
sa hodnoti, ¢i prevadzkovatel' dodrzal nalezita starostlivost’, pricom bre-
meno dokazu znasa prevadzkovatel.

15 Pozri tiez WIDMER, P. Liability Based on Fault. In: Principles of European Tort Law. Text
and Commentary, s. 76.

47



DNY PRAVA / DAYS OF LAW 2015

Povinnost’ nahradit’ skodu predpoklada, ze skoda vznikla v pricinnej suvis-
losti s porusenim pravom chraneného zaujmu (pozti vyklady vyssie). V krat-
kosti sa preto treba zmienit’ aj o navrhu upravy pricinnej savislosti, ktorou
sa rovnako sleduje vytvorenie flexibilného systému rozhodovania. Navrh
pocita s dvojstupniovym skimanim pric¢innosti. V prvom stupni sa skima
(prirodzena) kauzalita, pricom v Navrhu sa na prvom mieste uvadza, Ze spra-
vanie alebo ind skutoc¢nost’ je pricinou vzniku skody, ak by pri neexistencii
takejto skutoc¢nosti skoda nevznikla (,conditio sine qua non”). Pretoze pricin
vzniku $kody je spravidla niekolko a su spravidla tiez r6znej povahy a poso-
bia v r6znom ¢ase autori Navrhu povazovali za potrebné uviest’ v Navrhu
aj modality kauzality. Z toho dévodu Navrh uvadza aj iné podoby prici-
nnej suvislosti, ako st sibezné priciny, alternativne priciny, potencionalne
priciny a neurcité diel¢ie pric¢iny. Tym sa hodnotenie pricinnosti nekondi.
V druhom stupni sa predpoklada aplikovanie ,,juristického” urcenia pri-
c¢innosti, kde sa ako pomocka sudu predkladaju d'alsie okolnosti na ktoré
je potrebné prihliadat’, ako napriklad predvidatel'nost’ skody v okamihu jej
vzniku, povaha a hodnota chraneného zaujmu, dévod vzniku povinnosti
nahradit’ skodu, rozsah bezného Zivotného rizika a ucel normy, ktora bola
porusena. Zalozenie povinnosti hradit’ skodu moézu vylacit’ alebo obmedzit’
urcité okolnosti. Navrh vyslovne vypocditava nutni obranu, krajni nadzu,
svojpomoc a privolenie poskodeného.

Pokial ide o sposob nahrady skody, Navrh uprednostiuje relutarnu nahradu.

Zaverom prichodi pripomenit’, Ze tvorcovia prvej pracovnej verzie nového
Obcianskeho zdkonnika sledovali zamer vytvorit’ flexibilny systém, ktory
by v najsirsej miere re§pektoval dnymiku a réznorodost’ prejavov autonémie
vole subjektu sledujuceho svoje zaujmy. Je zrejmé, ze povaha vzt'ahov zalo-
zenych prejavom vole a tych, ktoré nastupuji ako nasledok porusenia zasady
nikomu neskodit’ sa diametralne lisia. Vo vzt'ahoch, kedy treba pricitat’
povinnost’ nahrady skody sa uz tradi¢ne prejavuji normy kogentnej povahy,
ktorymi spoloc¢nost’ vyjadruje snahu chranit’ vybrané hodnoty. Na tejto
dvojtvarnosti zavizkového prava sa prispevok snazil objasnit’ vybrané insti-
taty Navrhu znenia nového Obcianskeho zakonnfka, ktorym by sa mala
vyjadrit’ prislusnost’ k hodnotam eurdpskej histérid, kultire a poznaniu.
K takym treba zaradit’ aj predstavu, o tom, Ze ,,pravo nie je vzdy identické
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s mnozinou pisanych zdkonov, oproti pozitivhym pravoym normam stano-
venym Staitnou mocou moze za urcitych okolnosti vyvstat’ ,,pravo na viac”,
ktoré nachadza svoj pramen v ustavne konformnom privnom poriadku
a moze posobit’ ako korektiv vo vzt'ahu k pisanému zakonu... rozhodnutie
stdu tak vypliuje medzeru v zdkone podla meradiel praktického rozumu
a podla fundovanych vseobecnych predstaiv o spravodlivosti panujuce;j

v spoloc¢nosti”.'
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K systematike a d’alSim otazkam pravnej Upravy
zmluvného zavazkového prava v navrhu nového
slovenského Obcianskeho zakonnika

Denisa Dulakovd Jaksibekova

Vysoka skola Danubius, Pravnicka fakulta Janka Jesenského,
Slovenska republika

Abstrakt in original language

Prispevok sa zameriava najmd na systematické hl'adisko pravnej upravy
zavizkov zo zmluv v pracovnej verzii navrthu nového slovenského
Obcianskeho zadkonnika. Sleduje tradi¢né teérie akademika Lubyho, ktoré
prisposobuje stcasnym potrebam. Indpiracie hPada aj v inych modernych
civilnych dpravach.

Keywords in original language

legislativny zamer; navrh nového slovenského Obcianskeho zakonnika;
vnutorna systematika; zmluva; zmluvné pravo; spotrebitel’; spotrebitel'ské
pravo.

Abstract

The article is focused on the methodical aspects of the regulation of con-
tracts in the working version of the proposal of the new Slovak Civil Code.
It follows classic doctrines created by academic Luby, modified to contem-
porary demands. It also looks for inspirations in other modern civil codes.

Key words

Legislative Intent; Proposal of the new Slovak Civil Code; Internal
Classification; Contract; Contract Law; Comsumer; Consumer Law.

Podl'a platného legislativneho zameru nového slovenského Obéianskeho
zakonnika (dalej len ,legislativny zamer®), ma byt zmluvné zavizkové
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pravo upravené v jeho druhej hlave piatej Casti. Legislativny zamer pocita
s tym, ze ju bude tvorit’ 14 dielov, vic¢sinou pozostavajucich z dal$ich oddie-
lov a pododdielov.

Katal6g zmluvnych typov je v konkrétnej podobe zverejneny v legisla-
tivhom zamere publikovanom na strankach Ministerstva spravodlivosti
SR a2 mam za to, ze je odbornej verejnosti znamy.'

V suvislosti s obsahom legislativnheho zaveru a odovzdanou pracovnou
verziou navrhu nového Obcdianskeho zikonnika?, mi prichodi konstatovat’,
ze pri koncipovani zmluvného zavizkového prava sa jeho tvorcovia roz-
hodli vstapit’ do linie navodenej v legislativnhom zamere a ten — v otazke
vnutornej systematiky zmluvného zaviazkového prava — upravili.

Viedlo ich k tomu najmi dodato¢né a dosledné stidium rieSenej proble-
matiky (legislativny zamer sa schvalil v janudri 2009, ¢o je k dnesnému diu
7 rokov), ale najmi celkovy vyznam sledovany rekodifikaciou slovenského
sukromného prava, ¢o so sebou (okrem iného) prinasa snahu o vytvorenie
racionalneho a zrozumitel'ného kédexu.

Ako teda prebiehali price na zmluvnom zavizkovom prave?

Najskor bolo potrebné uzavriet’ katalég zmluvnych typov, ktoré bude
Obciansky zakonnik upravovat’. Komisia, pochopitel'ne, vychadzala z legis-
lativneho zdmeru, ani ten vsak v niektorych pripadoch nedaval jednoznacné
¢i uspokojivé odpovede. Vysledky prace komisie budi predstavené neskor.

Po tom, ako sa ustalila vol'ba konkrétnych zmlav vratane ich podtypov, prisla
narad kategorizacia vybranych zmluvnych typov a zarovenl usporiadanie
jednak konkrétnych zmuv v ramci jednotlivych kategorii, ako aj samotnych
kategorii do uceleného systému.
Pri tejto ¢innosti sa pondkali viaceré inspiracie, najmi:
A)

a) zoskupenie zmlav do konkrétnych zmluvnych kategérii podl’a

toho, k ¢omu konkrétna zmluva smeruje, t. j. bud k ,,dare”, teda

k ,,daniu‘ urcitej veci ¢i uz do vlastnictva pripadne do uzivania alebo
k ,,facere®, t. j. k vykonaniu urcitej ¢innosti,

1 Https://wwwijustice.govsk/ .../ OZ/Legislativny%20zamer%200Z.pdf
2 Vid napr. na http://wwwlexforum.sk/
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b) v ramci jednotlivych kategorii zoradenie zmluvnych typov:
= bud spésobom ,,0d jednoduchsich k zloZitej§im*, pricom jed-
nym z rozli§ovacich prvkov sa pti tomto pristupe stala potreba/

moznost’/absencia potreby protiplnenia (k tomu porovnaj napt.
rakusky ABGB?), alebo

= podla toho, ktorda zmluva je pre tito kategériu typicka — napr.
v ramci zmlav o prevode vlastnictva by bola ako prva upravena
kipna zmluva, v rimci zmlav o prenechani veci na uzivanie
najomna zmluva, v kategérii obstaravatel'skych zmlav prikazna
zmluva a pod.,
¢) usporiadanie kategorii vytvorenych podla pism. a) podla vyznamu,
ktory sa im pripisuje a ktory vo velkej miere zohladfiuje mieru ich
vyuzite[nosti v beznom zivote — tito koncepciu sleduje viacero
civilnopravnych uprav, samozrejme, kazda vo vlastnej rézii, obvykle
sa preferuji zmluvy o prevode vlastnictva, za ktorymi nasleduji spra-
vidla zmluvy o prenechani veci na uzivanie, d'alej zmluvy o zhoto-
veni veci alebo o vykonani urcitej ¢innosti a ostatné zmluvy (napr.
nemecky BGB, s$vajciarsky ZGB, quebecky Code Civil, Obciansky
zakonnik Ruskej federacie a dalsie),

B)

»rkombinacia®“ vysSsie spomenutych modelov, ktord sme zaznamenali
napt. aj v novom c¢eskom Obcianskom zakonniku; ten sice zaradil na prvé
miesto kategériu zmluv o prevode vlastnictva, ¢o robi vicsina pravanych
uprav, v ramci nej véak najdeme ako prvid jej ,najjednoduchsiu verziu®,
postavenu na pojmovom znaku bezodplatnosti — t. j. darovanie, podobne
sa stavia aj k druhej zmluvnej kategorii — zmluvam o prenechani veci na uzi-
vanie inému, v ramci ktorej je na prvom mieste upravena ,,najjednoduchsia®

3 ABGB upravuje ako prvi darovaciu, teda typickd bezodplatnd zmluvu, za ktorou nasle-
duju iné ,,jednoduchsie® formy zmluvnych zavizkovych vzt’ahov, ktoré si bud bezod-
platné alebo fakultativne odplatné (napr. zmluva o uschove, zmluva o pézicke, zmluva
o zapozic¢ke/vypozicke a dalsic).
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vyprosa a za nou bezodplatna vypoZicka, az za nimi najom, pacht, p6zicka
a uver. Obdobnu snahu badat’ u tvorcov NOZ aj pri d’al§ich zmluvnych
kategériach, pritodzene v medziach, v ktotych to bolo mozné...*

€)

iny pristup (napr. model francizskeho Civil Code, $panielskeho Coédigo
Civil ¢i iného kédexu).

Vysledkom nasej prace bolo rozhodnutie, ktoré ma z vyssie predstavenych
modelov pravdepodobne najblizsie k nemeckému, $vajciarskemu, quebec-
kému ¢i ruskému kodexu.

Pri jeho precizovani naviac vystupil do popredia novy prvok — zohladne-
nie poznatkov, vystupov a diel osobnosti slovenskej pravnej vedy, ktoré
su jedinecné svojim obsahom a posolstvom a ktoré tym, ze vyvstivaju
z domaceho (slovenského) pravneho prostredia, su pre nas priznacné.

Zmluvné zavizkové pravo by sa tak z hlPadiska kategorizacie zmluvnych
zavizkov mohlo stat’ zasliZenou poctou akademikovi Stefanovi
Lubymu, ktory sa kategorizaciou zmluvného prava zaoberal vel'mi precizne
a komplexne a jeho diela mozno z tohto hladiska oznacit’ za nadcasové.
A kedze z prac akademika Lubyho venovanych kategorizacii zmluvného
zavazkového prava vyplynulo, ze bez ohl'adu na obdobie, ktorého sa Lubyho
tvorba tykala, tri zmluvné kategorie, ktoré pomenoval, ostali vo svojej pod-
state konstantné:

a) zmluvy smerujice na vymenu tovaru (resp. obeh majetkovej podstaty),
b) zmluvy smerujice na prenechanie uzfvania majetkovej podstaty,

¢) zmluvy, predmetom ktorych je typické konanie alebo jeho vysledok,

4V ramci tzv. uschovacich zmliv je na prvom mieste upravena uchova (§ 2402 - 2414
NOZ), ktora je fakultativne odplatna (§ 2406 ods. 2), za fiou nasleduje obligatérne od-
platna zmluva o skladovani (§ 2415 ods. 1). Podobne je to aj pri kategérii zmlav pri-
kazného typu (§ 2430 — 2549), v ramci ktorej je upraveny ako prvy institut prikaz, ktory
je fakultativne odplatny, za nim nasleduje obligatérne odplatnd zmuva o sprostredkovani
(§ 2445 ods. 1) a dalsie odplatné zmluvné zavizky (komisionarska zmluva, zasielatel'ska
zmluva, obchodné zastipenie a pod.). Tuto logiku v systematike zmlav prikazného typu
istym sposobom nariisa tzv. ,,starostlivost’” o zdravie”, ktora je predposlednym zmluv-
nym typom tejto kategorie (§ 2636 — 2651). Dévodova sprava k § 2636 — 2637 ohla-
dom starostlivosti o zdravie vSak uvadza, ze odplatnost’ nie je pojmovym znakom
zmluvy, avak len preto, Ze niektoré vykony su plne hradené z poistenia a tak ich

prikazca pripadne oSetrovany nemusi platit’ sam, ale st hradené z inych zdrojov,
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tvorcovia na tento poznatok nadviazali a navrhli zracionalizovat’ pévod-
nych 14 dielov zmluvného zavizkového prava obsiahnutych v legislativ-
nom zamere do 5 dielov, z ktorych:
e prvé tri koresponduju s troma vyssie spomenutymi ,,konstantnymi®
kategériami z diel akademika Lubyho (ich nazvy sa upravili len
formulacne),
* priclenilik nim tzv. odvazne zmluvy (aleatérne zmluvy, Glickvertrige®),
ktoré Luby pouzil ako samostatnu kategériu v diele z roku 1953,
* ako 5, t. j. posledny diel, sa prevzal pévodne 14. diel legislativneho
zameru - zavizky z jednostrannych pravnych ukonow.
Zmluvné zavizkové pravo tak podla odovzdaného pracovného navrhu
pozostava z tychto 5 zakladnych dielov:

1. diel: zmluvy o prevode vlastnictva,

2. diel: zmluvy o prenechani veci na uzivanie,

3. diel: zmluvy o konani alebo o vysledku konania,

4. diel: odvazne zmluvy,

5. diel: zavizky z jednostrannych pravanych dkonow.
Tie su vautorne clenené nasledovne:

1. DIEL: Zmluvy o prevode vlastnictva
1. oddiel: Kapna zmluva (vratane spotrebitel'skej kidpnej zmluvy
a kapy podniku)

2. oddiel: Zamenna zmluva
3. oddiel: Darovacia zmluva

2. DIEL: Zmluvy o prenechani veci na uZivanie
1.oddiel: Najomna zmluva (vSeobecné ustanovenia vratane najmu
s pravom kapy, ndgjom budovy alebo jej casti vratane najmu a pod-
najmu bytu a ,,zo0ého” - najmu priestoru na podnikanie a podnika-
tel'sky najom hnutelnych veci, ktory pojima aj zmluvu o dopravnom
prostriedku v sicasnosti upraveni v Obchodnom zakonniku)

2. oddiel: Zmluva o arende (vSeobecné ustanovenia, arenda
pozemku, arenda podniku)

5 Poztinapr. § 1267 a nasl. ABGB
6 LUBY,S. Sustava zavizkovych zmluvnych typov v Obcianskom zakonniku. In: Pravnické
Stidie. 1953, rocnik II., s. 219-298.
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. oddiel: Zmluva o vypoZicke
. oddiel: Zmluva o ubytovani
. oddiel: Licentna zmluva

. oddiel: Zmluva o pézicke

. oddiel: Zmluva o tivere

o 1 &N Ul AW

. oddiel: Zmluva o spotrebitePskom tvere

DIEL: Zmluvy o konani alebo o vysledku konania

1. oddiel: Obstaravatel'ské zmluvy (prikaznia zmluva, komisio-
narska zmluva, sprostredkovatel'skd zmluva, zmluva o obchodnom
zastupent)

2. oddiel: Zmluvy v cestovnom ruchu (zmluva o obstarani zajazdu,
zmluvy o poskytovani niektorych sluzieb v cestovnom ruchu’)

3. oddiel: Zmluvy o preprave (zmluva o preprave osob, zmluva
o preprave veci, zmluva o prevadzke dopravného prostriedku, zasie-
latel'ska zmluva)

4. oddiel: Zmluvy o uschove veci (zmluva o uschove, zmluva
o skladovan)

5. oddiel: Bankové zmluvy (zmluva o veden{ u¢tu vratane pravnej
upravy vkladov, zmluva o otvoren{ akreditivu, zmluva o inkase)

6. oddiel: Zmluva o spolo&enstve®

7. oddiel: Zmluva o diele

8 .oddiel: Zmluva o vystavbe, vstavbe alebo nadstavbe domu
DIEL: Odvazne zmluvy

1. oddiel: Poistné zmluvy

2. oddiel: Zaopatrovatel'ské zmluvy (zmluva o financ¢nej vypo-
moci, zaopatrovacia zmluva)

3. oddiel: Stavka, hra a Zreb
DIEL: Zavizky z jednostrannych pravnych tikonov
1. oddiel: Verejny prisPub (prisl'ub odmeny, prisfub ceny)
2. oddiel: SPub odskodnenia

Vid § 4 terajsicho zakona ¢. 161/2011 Z. z. o ochrane spotrebitela pri poskytovani
niektorych sluzieb cestovného ruchu a o zmene a doplneni niektorych zdkonow.

V tejto kategérii bola zaradend aj v pracach akademika Lubyho, vid' LUBY, S. Ststava
zavizkovych zmluvnych typov v Obcianskom zakonniku. In: Pravnické stidie. 1953, ro¢-
nik I1., s. 219-298.
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Pri koncipovani navrhu zmluvného zavizkového prava sa jeho tvorcovia
potykali s viacerymi d’al$imi otazkami, z ktorjch osobitne vyznamnou bola
otazka vzt'ahu nového Obcianskeho zakonnfka k tzv. spotrebitel'skému
pravu.

Spotrebitel'ska zmluva je v sucasnosti upravena v prvej, t. j. vSeobecnej ¢asti
Ob¢ianskeho zikonnika’. Novy Obciansky zakonnik ju bude upravovat’
v 5. Casti - zavizkovom prave, avsak v jeho vseobecnych ustanoveniach
(prva hlava). Spotrebitel'skd zmluva totiz nie je samostatnym zmluvnym
typom, ale inSititom, ktory ma vo vzt’ahu ku konkrétnym zmluvnym zaviz-
kom akdusi ,nadstavbovia’” povahu a ktory dava konkrétnym zmluvnym
typom osobitny charakter, ak vzt'ah zalozeny konkrétnou zmluvou, naplni
znaky spotrebitel’ského vzt'ahu'.

Legislativny zamer je vo vzt'ahu k spotrebitel'skej zmluve formulovany tak,
ze Obciansky zakonnik ju pojme do svojho obsahu, avsak len v jej sukrom-
nopravnej a zakladnej rovine.

Mame za to, ze tento pristup bol a je opodstatneny. Mnohé osobitné typy
tzv. spotrebitel’skych zmlav, osobitne zmluva o spotrebitel’skom tvere
¢i zmluvy o poskytovani niektorych sluZieb cestovného ruchu a d’alsie,
totiz upravuju vzt'ahy, ktoré si osobité a mimoriadne naro¢né. Normy,

9 Pravna uprava tykajuca sa ,,spotrebitela” v OZ v mnohom koliduje s pravnou dpravou
zakona ¢. 250/2007 Z. z., donedavna aj vo vymedzeni pojmov ,,spotrebitel” a ,,doda-
vatel”. Zakon & 250/2007 Z. z. o ochrane spotrebitel’a sa vzt’ahoval aj na spotrebitel’a
pravnicku osobu, ak ,,nakupuje vyrobky alebo pouziva sluzby pre osobnu potrebu ale-
bo pre potrebu prislusnikov svojej domécnosti.“ V zmysle novely ZOS, zak. ¢. 102/2014
Z. z.,Gcinnej od 01. 05. 2014, sa za spotrebitela povazuje osoba (uz iba fyzickad), neko-
najuca v ramci predmetu svojej podnikatelskej ¢innosti, zamestnania alebo povolania.

10 Jeho ustrednym pojmom je ,,spotrebitel, ktory je vnimany ako fyzicka osoba — nepod-

nikatel’, novy cesky OZ ho definuje v § 419 ako ,,kazdého ¢loveka, ktory mimo ramec
svojej podnikatel'skej ¢innosti alebo mimo ramec samostatného vykonu svojho povola-
nia uzatvara zmluvu s podnikatelom, alebo s nim kona inak®. Spotrebitel’ z pohPadu
Euré6pskej unie:
Eurépska tnia vo veobecnosti zastava nazor, ze spotrebitelom moéze byt” vylucne fy-
zicka osoba, ktora nekond v ramci svojej podnikateP’skej, obchodnej alebo profesij-
nej &innosti. Sidny dvor Eurdpskej unie tento vyklad potvrdil (v rozsudku C-541/99
v spojeni s C-542/99 Cape Snc v. Idealservice Stl a Idealservice). Pri vyklade sa riadil
smernicou Rady 93/13/EHS o nekalych podmienkach v spotrebitel’skych zmlu-
vach (vzt'ahuje sa na vSetky zavizky, mozno ju preto pouzit’ univerzalne, nie len napr.
pri tzv. time-sharingu), ktora spotrebitel'a definuje ako ,,akikolvek fyzicku osobu, ktora
v zmluvach podlichajuicich tejto smernici kona s cielom, nevzt'ahujicim sa k jej obcho-
dom, podnikaniu alebo povolaniu.*
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ktoré ich upravujy, su po vzore viacerjch smernic pomerne komplikované
a ich vecny zaber je velmi Siroky. Pracuju s celou skdlou vlastnych usta-
noveni o predzmluvnych informacnych povinnostiach, naro¢nymi financ-
nymi a ekonomickymi pojmami, finanénymi vzorcami, odkazuju na oso-
bitné prilohy, obsahuji mechanizmus kontroly a sankcii. Ich podrobnejsia
uprava v osobitnych predpisoch, na ktord by mal podl'a navrhu odkazovat’
Obciansky zakonnik v ramci ich vSeobecnej Gpravy, sa preto javi nateraz ako

rozumni a vhodna.

Contact — e-mail

d.dulakova@gmail.com
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Abstract in original language

Noul Cod de proceduri civild roman cuprinde numeroase mecanisme pro-
cedurale inovatoare a ciror reglementare a fost argumentatd de legiuitor
prin necesitatea cresterii calitatii actului de justitie. Inci din faza de proiect
o parte din solutiile adoptate au generat dispute teoretice sau controverse
cu privire la aplicabilitatea practicd, ceea ce a determinat amanarea aplicarii
lor. Dupa intrarea In vigoare a noului cod criticile doctrinare s-au transpus
in solutii ale instantei de control constitutional care au constatat neconfor-
mitatea unor texte legale cu legea fundamentald sau cu Conventia europeand
a drepturilor omului.

Keywords in original language

noul Cod de proceduri civild; reforma; neconstitutionalitate.

Abstract

The new Romanian Code of Civil Procedure contains many innovative pro-
cedural mechanisms the regulation of which has been substantiated by the
legislature by the need to increase the quality of justice. Ever since the proj-
ect stage some of the adopted solutions have generated theoretical disputes
or controversies with regard to the practical applicability, which caused the
delay of their application. After the entry into force of the new code, doc-
trinal criticisms were translated into solutions of the constitutional review
court that found the non-compliance of certain legal texts with the funda-
mental law or the European Convention on Human Rights.
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New Code of Civil Procedure; Reform; Unconstitutionality.
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1  Preliminary issues

Starting from the drawbacks of the procedural system governed by the
1865 Code of Civil Procedure, which was reproached a certain slowness
and unpredictability of solutions, the reform of the Romanian legislation
in civil procedural matters aimed at ensuring the efficiency of justice and
a coherent case law. The new Romanian Code of Civil Procedure, which
entered into force on 15 February 2013, contains the appropriate proce-
dural mechanisms meant to provide uniform practices and sensibly reduce
the length of the trial. These two goals could not, by themselves, ensure
the success of the reform process, if they were not accompanied by certain
interventions of the legislature on all procedural institutions, so that the jus-
tice act will be not only prompt, effective and predictable, but also of high
quality. If such a systematic change did not exist, the consequences on the
fluidization of the procedure would be devastating and the outcome would
be even contrary to the objectives.

The express regulations in the new code on some fundamental principles
of civil procedure, such as free access to justice and the right to a fair trial
within an optimal and predictable time were the main reasons for the reform,
requiring the reconfiguration of important procedural institutions. The
material jurisdiction of the courts and, in particular, the jurisdiction in the
matter of appeals, was one of the main concerns of the legislature, which
led to the restructuring of the civil trial. Equally important, this substantial
intervention of the legislature would not have led to the attainment of the
goals unless accompanied by the establishment of appropriate procedural
mechanisms necessary to effectively ensure the optimal functioning of judi-
cial proceedings and to prevent, before the end of the trial, non-uniform
practices in the same matter. The stages of the civil trial were restructured,
emphasizing the preparatory written phase of the process, the legal regime
of some procedural exceptions was altered, as well as the rules on the pro-
rogation of jurisdiction. There are new procedural means meant to ensure
the celerity of trials, such as the estimation of the length of the trial and the
contestation for the delay of the trial. The new code also includes provisions
with the purpose of ensuring consistent practices while establishing effec-
tive mechanisms in this respect. The rules on the continuity of the panel, the
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summoning of the parties or the possibility of trial postponement as agreed
by the parties are more rigorously drafted.

These interventions of the legislature aiming at important procedural insti-
tutions are supplemented by a number of new, particular regulations sub-
sumed to the same goal declared by the drafters of the new code, namely the
acceleration of the trail. This includes the restructuring of the stages of civil
proceedings and the preparation of the first or, where appropriate, second
appeal file by the court whose judgment has been challenged. These new
provisions, although not permanently removed from the new code, as was
the case with the provisions which we will analyze below, were suspended
in their application, even before the entry into force of the new code. Thus,
for reasons of court logistics, initially by Law no. 2/2013', the application
of the provisions concerning the trial investigation in the council chamber
was delayed, as well as the application of those provisions on the prepara-
tion of the case by the court whose judgment may be appealed by 1 January
2016. Yet recently, by the Emergency Ordinance no. 62 of 23 December
2015, this time limit was extended to 1 January 2016. By this new deadline,
the provisions of Law no. 2/2013 substituting those of the Code of Civil
Procedure are to be enforced.

Therefore until 31 December 2016, the trial investigation and, where appli-
cable, the debate over the facts of the case will be conducted in open court
and the preparation of the first appeal or, where appropriate, second appeal
file will be completed by the court ruling in that case.

The provisions of the new code suspended from application divide the trial
phase into two stages, the investigation and the debate over the facts of the
case. The novelty is that the investigation is to be conducted in the coun-
cil chamber, under conditions of restricted publicity, the participants in the
hearing being the parties, their representatives, the defenders of the par-
ties, witnesses, experts or other such persons whose participation in the trial
is allowed by the court. As compared with the previous regulations, a nov-
elty is also the preparation of the first appeal or, where appropriate, second

1 Law no. 2/2013 on measures to reduce the workload of the courts, and to prepare the
enforcement of Law no. 134/2010 on the Code of Civil Procedure contains enforcement
provisions and transitional rules for the implementation of the new Code of Civil Procedure.

60



Systémové otazky soukromého prava

appeal file by the court whose judgment has been challenged, a provision
laid down for the purpose of reducing the workload of the judicial review
courts in this procedure, thus ensuring a faster trial in appeal courts.

An important category of procedural provisions contained in the new
code, introduced for the purpose of reducing the workload of the courts
and ensuring a high-quality jurisdictional act was from the very beginning
an absolute innovation in Romanian civil procedure, and this has gener-
ated intense doctrinal disputes ever since the design phase of the code.
Divergences continued after the entry into force of the new code, and criti-
cism took the form of unconstitutionality objections brought before the
courts or the Ombudsman and ruled on by the Romanian Constitutional
Court by admission decisions. Below, we will identify the most relevant
aspects of unconstitutionality found in the new Code of Civil Procedure,
while providing arguments both from the perspective of the Constitutional
Court and from the standpoint of the drafters of the new code.

2 Drafting and presenting the second appeal

A novelty introduced by the new Code of Civil Procedure was the obliga-
tion that the appellant should be assisted and, where applicable, represented
by a lawyer before the court of second appeal.

Pursuant to art. 82, “in the drafting of the application and the grounds
of appeal, as well as in exercising and presenting the second appeal, natu-
ral persons shall be assisted and, where appropriate, represented, under the
sanction of nullity, only by a lawyer, as provided by law, except for the cases
provided under art. 13(2)”. In accordance with art. 13(2) “in the second
appeal, the requests and conclusions of the parties can only be submitted
and presented by a lawyer or, where appropriate, legal adviser, except for
the case where the party or his representative, spouse or relative up to the

second degree, has a degree in law”.

With regard to legal persons, the rules are the same, as provided under
art. 84. Thus, in drafting the application and the grounds of appeal, as well
as In exercising and presenting the second appeal, legal persons shall
be assisted and, where appropriate, represented, under the sanction of nul-
lity, only by a lawyer or legal adviser, as provided by law.
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The sanction for non-compliance with this requirement is the nullity of the
appeal application given that art. 486 provides that the existence of the sig-
nature of the lawyer or legal advisor or power of attorney or, where appro-
priate, the delegation of the legal adviser, are required by law under the
sanction of nullity.

Moreover, the requirement of having the applications written by a lawyer
is extended with regard to the appellee in the second appeal since, pursuant
to art. 490, the defence must be drafted and signed by the appellee’s lawyer
or legal adviser.

Even in the explanatory memorandum that accompanied the draft of the
new Code of Civil Procedure, the solution of drafting the second appeal
and of being assisted or represented by a lawyer before the court of second
appeal is motivated by imposing a procedural discipline and by avoiding the
filing of informal second appeals, which do not rigorously fall within the
scope of second appeal grounds.

The solution regarding the obligation to be assisted or represented by a law-
yer before the court of second appeal under the new code was justified
by its very initiators by the specific nature of the control exercised by way
of the second appeal, while also considering that the new provisions intro-
duced in the code were incompatible with the requirements of art. 6 of the
European Convention on Human Rights®. The Romanian proceedings
of the second appeal promote the exclusive control of the legality of the
challenged judgment and the illegality reasons for which the second appeal
may be lodged are expressly and exhaustively provided by law. Under these
conditions, the drafting of the appeal application and, subsequently, the
presentation of the case before the court of second appeal must be the
prerogative of law experts - lawyers, legal advisers or, in exceptional cases,
persons with a degree in law when they represent in the trial their spouse
or a relative up to the second degree. In this way, one avoids lodging appeals
which do not comply with the legal requirements that might be rejected
or cancelled without judging the facts of the case.

2 CIOBANT, V. M. In: CIOBANT, V. M.; NICOLAE, M. (eds.). Nou/ Cod de procedurd
comentat §i adnotat. tome I - art. 1-526. Bucuresti: Editura Universul Juridic, 2013, p. 36.
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The provisions in the matter of the second appeal must be examined not
only from the perspective of the principle of free access to justice, as their
supporters did at the time of their inclusion in the code, but also from that
of their critics.

Art. 5 of the new code, establishing that “judges have the duty to receive
and decide on every application falling within the jurisdiction of courts,
as provided by law” sets out in a concrete way the principle of free access
to justice, more precisely the obligation relating to the right of access to jus-
tice’. Free access to justice is a right enshrined in art. 21 of the Romanian
Constitution, and in art. 6 of Law no. 304/2004 on judicial organization.
It also occurs in the new code, under art. 192 “for the protection of his
legitimate rights and interests, any person may institute legal proceedings
by lodging a claim with the competent court”.

Without being expressly provided for in the Convention, the principle
of free access to justice was enshrined in the case law of the European
Court of Human Rights. Art. 6(1) of the European Convention on Human
Rights expressly provides the right to a tribunal’, which is not identical with
the right of access to justice. Although interdependent, the two categories
of rights do not overlap, the right to a court of law being subsequent to the
right of access to justice. The right of access to justice is not confused with
“the right to an effective remedy” enshrined in art. 13 of the Convention,
the latter having a wider scope, since the “effective remedy” could be exer-
cised not only before a court with jurisdiction in the case, but before any
national authority.

Since the right of access to justice is not absolute, material or procedural legal
provisions may impose certain requirements, but without the ban to exercise
the right of access to a court of law. The requirements may be limitations
or restrictions subordinated to “a legitimate aim” and a “proportionality”
to that end, in other words, the right may be subject to limitations or pre-
requisites as long as its actual substance is not affected. In this respect, the

3 DELEANU, L. Tratat de proceduri civila. Vol 1. Bucuresti: Editura Universul Juridic, 2013,
p. 207.

4 “In the determination of his civil rights and obligations or of any criminal charge again-
st him, everyone is entitled to a fair and public hearing within a reasonable time by an in-
dependent and impartial tribunal established by law”.
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European Court of Human Rights held that “the limitation of the right
of access to court is not compatible with art. 6(1) of the Convention, unless
there is a reasonable degree of proportionality between the means employed
and the aim pursued™.

In this context the imposition of a stamp duty, security, prior procedure,
or the establishment of the jurisdiction of a court, or even the obligation
to be assisted by a qualified lawyer, may be accepted.

With regard to the stamp duty, it is accepted that it generally does not affect
the right of access to justice in its substance if the obligation is not excessive
in relation to the party’s financial resources. Instead, the provisions of the
new code regarding the obligation to be assisted or represented by a law-
yer before the court of second appeal, under the sanction of nullity, have
been from the very moment of their introduction, subject to criticism for
unconstitutionality and unconventionality in terms of breach of the prin-
ciple of free access to justice.

The solution of the Romanian code is consistent with the civil procedural
provisions in most European countties®. In Germany, one cannot appear
before the Supreme Court, courts of appeal and tribunals without being
assisted by a lawyer, and in France the rule is that an appeal is lodged
by a lawyer with the Court of Cassation. Mandatory assistance by a lawyer
in civil proceedings before certain courts or in relation to the nature and
value of cases is found in Belgium, Spain, Italy, Greece, Poland, Hungary,
Portugal, the Netherlands or Luxembourg,

Ensuring the effective right of access to justice while imposing the assistance
of a lawyer, implies the establishment of the mechanisms securing qualified
free assistance of alawyer in civil matters. Public judicial aid governed by the
Government Emergency Ordinance no. 51/2008 may be resorted to for this
purpose. The critics of the new code solution have estimated that the pos-
sibility of making use of public judicial aid is not likely to compensate for
the limitations caused by requiring mandatory representation by a lawyer.

5 DELEANU, 1. Drepturile fundamentale ale partilor in procesul civil. Bucuresti: Universul
Juridic, 2008, pp. 130-135.

6 ZIDARU, I. Despre obligativitatea asistentei juridice in recurs, prin avocat sau consilier
JURIDIC, potrivit noului Cod de procedura civild. wwmw.juridice.ro, 21 June 2010.
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The critical comments on the obligation of having the second appeal drafted
and presented by a lawyer continued after the entry into force of the new
code. Besides the benefit of qualified presentation by a law expert, lawyer
or legal adviser, in support of an appeal with a high degree of specialization,
like the second appeal, it was considered that this requirement was a real ban
affecting the party’s right of access to justice in its very substance. Despite
the regulations existing in other countries, any possible exceptions to this
rule should have been equally considered. The provision of such a require-
ment under the sanction of nullity of the second appeal is excessive and the
party’s possibility of resorting to public judicial aid is not likely to solve the
interference in the free access to justice’.

In response to an objection of unconstitutionality covering statutory provi-
sions governing the obligation to have the second appeal application drafted
and the appeal exercised by a lawyer or legal adviser, the Constitutional
Court ruled in the sense of declaring unconstitutional the legal provisions
establishing the mandatory drafting and presentation of the second appeal
claim by a lawyer®. Essentially, it held that, although the aim of the legislature
was legitimate, “there is no reasonable relation of proportionality between
the general interest requirements relating to the good administration of jus-
tice and the protection of the fundamental rights of individuals, the legal
provisions subject to control establishing an imbalance between the two
concurrent interests”.

Thus, although the European Court of Human Rights agreed, as a mat-
ter of principle, that the special nature of a jurisdictional control before
a higher rank court may impose certain formal requirements, which does
not necessarily mean the violation of art. 6 of the European Convention
on Human Rights (Case Staroszczyk v. Poland and case Anghel v. Italy, men-
tioned in the decision), however, excessive requirements that might restrict
the right to challenge a decision represent an infringement of the right
of access to court (Case Omerovi¢ v. Croatia).

7 DELEANU, L. Tratat de proceduri civild. Vol. 1. p. 385; DELEANU, 1. Tratat de proceduri
cvild. vol. 11. Bucuresti: Editura Universul Juridic, 2013, p. 260.

8 Decision no. 462 of 17 September 2014, published in the Official Gazette of Romania
no. 775 of 24 October 2014.
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The case law of the European Court of Human Rights, in cases against
Romania (Case Lungoci v. Romania), is the same, stating that the free access
to justice implies by its very nature a regulation by the state and may be sub-
ject to limitations, as long as the substance of the law is not affected.

Similarly, the Romanian Constitutional Court held that the obligation
to be assisted or represented by a lawyer in the second appeal which con-
stitutes a restriction on access to justice - has a legitimate aim, namely the
adaptation of the parties, through the lawyer, to the rigours of a special
appeal, exclusively promoting a control of legality, is an appropriate mea-
sure for this purpose and is necessary to achieve the goal. The criticism
of this legislative solution is precisely the failure to meet the last requirement
of complying with the fundamental law and the provisions contained in the
European Convention on Human Rights, i.e. proportionality to the legiti-
mate aim pursued from the perspective of the relation between the interest
of the good administration of justice and the individual interest of the party
to the dispute.

By its decision, the Constitutional Court gave relevance to the critical opin-
ions supporting the inconsistency of the new code texts with the fundamen-
tal law and the principles of the European Convention on Human Rights.
The justification of such a solution could also be found in the unavailability
of the legislative system for such requirements as the one introduced by the
new code. The mechanisms that could have compensated for the restric-
tion, such as public judicial aid in the form of free lawyer assistance, are not
yet able to achieve this goal and constitute exceptional solutions. Moreover,
as shown before, it is not the only case in which the judicial system was not
ready to accept new regulations, even if they had been particularly useful
in the administration of justice.

3  The prior procedure of informing in respect to mediation

Mediation, as a form of alternative dispute resolution, is a way of reaching
an agreement short of litigation, thus enabling the resolution of disputes
in a non-contentious way, and has a double role. On the one hand, it offers
an alternative to the classical lawsuit, which is usually characterized by slow-
ness and formalism, providing the parties with the possibility of settling their
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disputes under circumstances involving increased celerity, fewer expenses
and confidentiality; on the other hand, it effectively reduces the workload
of the courts. Since it is practically possible in all legal matters, the con-
crete regulation of the mediation procedure could significantly reduce the
number of pending cases and, implicitly, could improve the quality of the
act of justice. Yet, this exerted function of mediation should in no way, just
by itself, turn mediation from an alternative method to the judicial proce-
dure (and optional for the parties) into a compulsory or otherwise imposed
procedure.

Mediation is governed by Law no. 192/2006 on the mediation procedure
and the organisation of the mediator’s profession, the accurate implemen-
tation of which has been altered by successive amendments, especially
those having occurred before the enforcement of the new Code of Civil
Procedure. First, under Law no. 115/2012, the act of attending an informa-
tion session on mediation became compulsory in certain legal matters, under
the sanction of a fine. Then, by the Government Emergency Ordinance
no. 90/2012, the sanction of inadmissibility of the claim was established
in case the parties did not attend, prior to the lawsuit, the information ses-
sion on the benefits of mediation.

In accordance with the provisions of Law no. 192/2006 on the mediation
procedure, in the legal matters where mediation was possible, in case the
claimant did not perform the obligation to attend the information session
on mediation, before submitting the claim form or after having initiated the
lawsuit, but within the time limit established by the judicial court to this put-
pose, the court would be entitled to reject the claim as inadmissible.

The establishment, under a special law, of such an obligation (which is prior
to the commencement of the lawsuit) should be correlated with the pro-
visions of the new Code of Civil Procedure in art. 193 on the lodging
of a claim. Therefore, should the law explicitly state the existence of a prior
procedure, the claim could only be lodged after the procedure has been duly
observed; the defendant is entitled to raise or not the failure to observe
prior procedure. The provisions contained in the mediation law, gener-
ally applicable in virtue of the above-mentioned provisions of the Code
of Civil Procedure, lay down the unconditional application of the sanction
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of rejecting the claim as inadmissible, based on the absence of a prior proce-
dure which, by its very nature, should be optional. These circumstances have
eventually generated some debates upon the infringement of the human
right to free access to justice.

With regard to these provisions, as stated by a special law, there has been
an objection that inadmissibility as a legal sanction is inadequate, not only
because it conditions the human right to free access to justice, but also with
regard to the sanction stipulated by the new Code of Civil Procedure for the
failure to observe the prior procedure’. Furthermore, it has been considered
that the fact of putting such a compulsory procedure under inadmissibility
as a legal sanction would not only condition the human right to free access
to justice, but also affect this human right in its inner substance'. Or, these
circumstances indeed render those legal provisions both unconstitutional
and contrary to the European Convention on Human Rights.

As a consequence, the Constitutional Court has stated, through its Decision
no. 266 of 7 May 2014, thereby declaring as unconstitutional the provi-
sions of Law no. 192/2006 on the inadmissibility of the claim as a legal
sanction in case the claimant did not attend the information session on the
benefits of mediation. The Constitutional Court has appreciated that the
obligation of the parties to attend the information session on the benefits
of mediation, under the sanction of inadmissibility of the claim, consti-
tutes an infringement on the principle of free access to justice. Mediation
is a form of alternative dispute resolution in litigations, which should remain
voluntary, while the information session on the benefits of mediation should
in no way become mandatory for the parties.

The obligation of the parties to use mediation is just a formal procedure
given that its purpose is only to inform them of the benefits that mediation
can bring in settling the dispute. Therefore the measure imposed by the leg-
islature is a violation of the right of access to justice, representing a genuine
barrier that prevents parties from going to court.

9 FLOREA, Gh. In: CIOBANU, V. M.; NICOLAE M. (eds.). Nou!/ Cod de procedurd comentat
5 adnotat. tome I - art. 1-526. Bucuresti: Editura Universul Juridic, 2013, p. 553.
10 DELEANU, L Tratat de procedurd civila. .. Vol 1, p. 855.
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The decision of the Constitutional Court is also supported by legislative
arguments which establish the non-compulsory nature of mediation. Thus,
Directive 2008/52/EC of the European Patliament and of the Council
on certain aspects of mediation in civil and commercial matters provides
that “mediation should be a voluntary process in the sense that the parties
are themselves in charge of the process and may organise it as they wish and
terminate it at any time.”

The consequence of declaring unconstitutional the obligation to attend
aninformation session on the advantages of mediation does not mean depriv-
ing such a procedure of efficiency, it just means that it will be an option, not
an obligation for the parties. Thus, if the parties opt for mediation, they will
be present at the information session on the benefits of mediation, and they
will be able to settle the dispute in this way.

The establishment of a formal procedure that might influence the trial in the
first instance court affects the constitutional and conventional provisions
referring to the right to a fair trial in the sense of art. 6 of the European
Convention on Human Rights.

4  Other unconstitutionality cases

The provisions of the new Code of Civil Procedure that we have examined
above have been subject to hot debates; thus, they made the object of the
most important interference operated by the Constitutional Court. Yet,
there are some other texts from the new Code which have been declared
as not complying with the fundamental law.

In the matter of enforcement of judgments, the provisions of art. 659(3)
of the Code (which, after it was republished in 2015, became art. 660(3))
were declared unconstitutional by Decision no. 473 of 21 November 2013.
The criticised legal text concerns the way in which the judicial enforcement
officer can obtain some information that third parties might have. Under the
sanction of the obligation to pay some judicial fines or even some compen-
sation for causing delay, at the request of the judicial enforcement officer,
the third parties owing money to the debtor or detaining goods of the lat-
ter, which are sued, should communicate in written form all the informa-
tion necessaty for the enforcement of the judgment. At the request of the
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judicial enforcement officer, public institutions, financial bodies or any other
natural or legal person have the obligation to provide the judicial enforce-
ment officer with any data and information necessary for the enforcement.
These provisions are not subject to objections as to their constitutionality,
because they are integrated into the common ways of obtaining from third
parties information or written documents which are provided by the new
Code of Civil Procedure; as for the obligation itself, its performance is duly
ensured through some compulsory judicial fines as sanctions for the failure
to observe it. What the legislature has added is the possibility for the Public
Ministry to intervene through its prosecutors; this possibility has been taken
into account as being contrary to the Constitution. Thus, should the third
parties not dispose of the requested information or should they refuse
to provide it at the request of the judicial enforcement officer, the Public
Ministry would compulsorily initiate the necessary diligent actions in order
to find it out. A similar disposition is found in the French legal system,
which has, by the way, been the model chosen by the Romanian legislature'.

The Constitutional Court has appreciated the objections raised against the
above-mentioned legal text by the Ombudsman as justified, and has consid-
ered the criticised legal provisions as lacking both clarity and predictability.
On the one hand, should powers from the domain of enforcement be trans-
ferred to the prosecutor, subordination relationships would be established
between the judicial enforcement officer and the prosecutor, and this would
lead to the idea that the Public Ministry could find itself under the judicial
enforcement officer’ control, once reached, in a lawsuit, the stage of enforce-
ment. On the other hand, the procedural means which the Public Ministry
might make use of in order to accomplish the action provided by law are not
legally defined and the procedural measures which the prosecutor should
be able to dispose of are not expressly provided by law.

The fact that the former art. 650(1) of the new Code of Civil Procedure was
declared un-constitutional, stipulating that, in the matter of enforcement, the
enforcement court is the district court within the jurisdiction of which func-
tions the office of the judicial enforcement officer in charge of enforcing the

11 BOROI, G.; STANCU, M. Drept procesual civil. Bucuresti: Hamangiu, 2015, p. 922, note
no. 1.
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judgment, has, indeed, been a particular situation'”. The motivation presented
on this occasion by the Constitutional Court is important, but equally impot-
tant are, as well, the subsequent effects produced by the declaration of this
norm as unconstitutional. The Constitutional Court has held the fact that,
through this way of determining the competent enforcement court, the leg-
islature has given the creditor a wide range of options, since the latter is the
one who, indirectly, establishes the jurisdiction of the enforcement court,
through the simple choice he makes regarding the person of the judicial
enforcement officer in charge. The legislature is not constitutionally entitled
to give the parties the possibility of choosing the jurisdiction of the court
with regard to the decision in a case, but instead it is entitled to establish
some clear and predictable criteria in this respect. The provisions which were
declared unconstitutional did not fulfil the requirements of clarity, precision
and predictability, having, thereby, affected constitutional guarantees (and,
implicitly, conventional ones) which define the human right to a fair trial.

The declared unconstitutionality of the legal text determining the jurisdic-
tion of the enforcement court has generated the consequence of ceasing the
effects of the norm declared unconstitutional. Thereby, there have been cre-
ated conditions for the existence of a legislative void in this matter. Pursuant
to art. 147(1) of the Constitution, the currently enforced laws, once being
declared unconstitutional, are no longer effective 45 days after the decision
of the Constitutional Court was published in the Official Gazette, unless
Parliament or the Government (within the above mentioned period) made
the unconstitutional provisions comply with the Constitution. During this
period of 45 days, the provisions declared unconstitutional are suspended,
as provided by law.

Oy, itis by Law no. 138/2014 amending and supplementing the Code of Civil
Procedure® that the legislature took an effective action in this respect, thus
establishing the competent enforcement court in accordance with the new
provisions complying with the decision of the Constitutional Court. For
the period which remained uncovered by an explicit legal provision, based
on analogy considerations, the suggested solution was to adapt the current
12 Decision no. 348 of 17 June 2014, published in the Official Gazette of Romania no. 529

of 16 July 2014.
13 Published in the Official Gazette of Romania, Part I, no. 753 of 16 October 2014.
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general legal framework governing the judgement phase of the civil trial,
that is to say the jurisdiction of the enforcement court should be estab-
lished according to the criterion of the valid domicile or headquarters of the
debtor at the time where the enforcement court was notified'. This solution

complies with the new provisions, as they were introduced into the code
by Law no. 138/2014.

This situation is different with regard to the legal texts of the Code of Civil
Procedure which were declared unconstitutional. All other unconstitutional-
ity cases we have analyzed did not raise the question of filling a legislative
void but, on the contrary, the decisions of the Constitutional Court removed
the effects of the legal texts, once they were declared as not complying with
the Constitution.

Law 138/2014 amending and supplementing the Code of Civil Procedure
has determined, in turn, an objection of unconstitutionality admitted by the
Constitutional Court.

Thus, the approval of the enforcement request by the enforcement court
was removed and this power was transferred to the judicial enforcement
officer (art. 666), although this solution, also mentioned in the previous
code, was declared unconstitutional in 2009.

By decision no. 895 of 17 December 2015, the Constitutional Court ruled
that those provisions were contrary to the Constitution by the fact that the
approval as to the commencement of the forced enforcement was no longer
subject to the control of the court. The judicial enforcement officer is not
part of the judicial authority and has no right to impose the enforcement
of judgments like a judge. Consequently, in terms of impartiality and inde-
pendence of the court, which do not exist in the case of judicial enforce-
ment officers, the requirements of the right to a fair trial are violated.

Virtually, all interventions of the Romanian Constitutional Court in the afore-
said situations are circumscribed to the fundamental right to a fair trial and the
guarantees established for its observance. Closely related to it is the issue of the
predictability, clatity and accessibility of the legal provisions we considered.

14 CIOBANU, V. M,; BRICIU, Tr.C.; ZIDARU, L.Gh. Consecintele declaririi neconstituti-
onalititii art. 650 alin. 1 din Noul Cod de procedurd civild. wwwjuridice.ro, 25 July, 2014.
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In relation to the European Convention and the case law of the European
Court, the right to a fair trial was seen as a synthesis of procedural guaran-
tees contained in art. 6, i.e. a fair and public hearing within a reasonable time,
by an independent and impartial tribunal. The requirement of a fair trial
involves the free access to justice, preceding the right to be heard in a court,
the good administration of justice, in the sense of organization and com-
position of the court (court laid down by law, independent and impartial
court), procedure to follow, publicity, right to defence, adversatial princi-
ple, equality of arms, proportionality between the means used and the aim
pursued, grounds of decision, effective enforcement of the judgment'. All
these constitute rights, a requirement for a fair trial, and can encompass all
the procedural guarantees provided by the code and the special laws.

The right of access to justice is also a guarantee or a requirement as to the exer-
cise of other rights'® and should be seen in conjunction with the right to a fair
trial. In one of its most important judgments - Judgment of 21 February
1975 in case Golder v. UK — among the elements of the right to a fair trial the
court holds, first of all, the right of access to a court, the other rights includ-
ing the right to a tribunal, celerity or publicity, and appearing as secondary.
The right of access to justice is only a requirement, a (practical and initial)
aspect of the right to a tribunal. The latter incorporates the right of access
to justice together with the right to a fair trial in the sense of the good admin-
istration of justice, the right to obtain a solution by the delivery of a judg-
ment and the right to effective enforcement of the judgment'”.

Similatly to the right of access to justice, the right to a court is not absolute
in nature, being subject to limitations or legal restrictions which, yet, should
not affect its substance. Thus, compliant with the legal, constitutional and
conventional provisions are those limitations pursuing a legitimate aim, pro-
portionate to the aim pursued, if the means or measures are reasonably
related to the purpose (the reasonable relation of proportionality between
the means used and the aim pursued is observed).

15 DELEANU, L. Tratat de pm[edﬂm civild. .. Vol 1, p. 210; CIOBANU, V.M. In: CIOBANU,
V.M.; NICOLAE, M. (eds..). Nou/ Cod de pro:edﬂm comentat §i adnotat. tome I..., p. 12;
TABARCA M. Principiul dreptului la un proces echitabil, in termen optim si previzibil,
in lumina noului Cod de proceduri civild. Dreptul, no. 12/ 2010, pp. 42-56.

16 DELEANU, L. Drepturile fundamentale... 2008, p. 157.
17 VINCENT, J.; GUINCHARD, S. Procedure civile. 26e edition, Dalloz, Paris, 2001, p. 100.
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As described by the conventional rules, under the principle of subsidiarity,
the state legislature has the right, as well as the obligation, positive and pur-
suing a result, to regulate the right of access to a court and the right to a tri-
bunal, in order to ensure their effectiveness and the conditions of exercise
which, yet, should not affect their substance. The regulation of these rights
is intrinsically necessary, it imposes itself by its very nature, but it must

be “cleat, accessible and predictable” .

As consistently held by the European Court in matters of fundamental
rights, as well as the Constitutional Court, the regulation must meet the
requirements mentioned above, i.e. accuracy, coherence and clarity, so that,
by the manner of regulating the proceedings, the procedural steps that the
parties must follow should be predictable, the procedural conduct should
be propetly established, and the parties should predict the consequences
of their procedural conduct, adjusting it in accordance with the legal require-
ments. All these are, in turn, guarantees of the right to a fair trial.

The independence of the courts was seen in two ways'”. Functional inde-
pendence or independence of the judiciary involves the separation from the
legislative or executive power, having as a basis the principle of separation
of powers, therefore “the court” cannot belong to the legislative or execu-
tive powet, nor can it accept interference from them. Independence is also
assessed in relation to the parties in the trial. Personal independence, involv-
ing the requirement of settling disputes without any interference, is seen
in relation to the status of judge, for the guarantees ensuring it are impoz-
tant, they can be inferred from the case law of the European Court, some
constituting criteria for the assessment of independence®, recruitment,
immovability, protection against external pressure, appearance of indepen-
dence, as well as the level of remuneration, promotion routes, distribution
of files, publicity of sessions, confidential deliberations.

The independence of the judge is a guarantee and a prerequisite for his impar-
tiality. Impartiality is also provided under art. 124 of the Constitution, art. 2
of Law no. 303/2004 and the European Charter on the statute for judges.

18 DELEANU, L. Drepturile fundamentale. .. 2008, p. 159.

19 CIOBANU, V. M. Tratat teoretic si practic de procedurd civild. vol. 1, Editura National,
Bucuresti, 1996, pp. 18-22.

20 BARSAN, C. Conventia enrgpeand a drepturilor ommulni. Comentarin pe articole, editia a 2-a. Ed.
C.H. Beck, Bucuresti, 2010, p. 471.
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Impartiality has the meaning of being unbiased, of objectivity in relation
to the parties and represents a fundamental requirement for the existence
of a magistrate. In the case law of the European Court, impartiality is the
lack of prejudice or preconceived ideas in solving a case and can be regarded
as subjective or objective impartiality. Subjective impartiality can be seen
as a subjective approach meant to determine the inner conviction of the
judge. It is presumed, and to prove the contrary, in the sense that the judge
was biased, is difficult since this is a subjective factor. It can be demon-
strated only when it becomes objective. Objective impartiality takes into
account external circumstances, appearances inducing lack of objectivity,
and requires an objective approach that tends to establish whether the judge
has all the guarantees in order to exclude any legitimate doubt?'.

As a conclusion, we believe that the unavoidable theoretical disputes gener-
ated by the emergence of a new law as important as a civil procedure code
may raise objections that might be eventually accepted by the Constitutional
Court. The removal of some solutions initially enforced by the new code
is not an argument for questioning the quality of the entire legislative act,
but instead this is meant to bring corrections, while meeting the require-
ments of the Constitution and the conventions, to those provisions which,
at a certain moment, might fail to comply, through their effects, with the
constitutional principles. The decisions of the Constitutional Court are
binding, therefore the norms declared un-constitutional are invalidated from
effective enforcement, yet this fact does not stand against a critical analysis
of the arguments presented in the decisions of the Constitutional Court,
especially the assumption that similar dispositions might be found in the
legal systems of other European countries. The Romanian judicial system is,
perhaps, not ready to adopt solutions which could be simultaneously inno-
vative and rigorous for the participants in the jurisdictional action, should
they be, as well, courts or parties. As for the numerous new solutions, the
few ones which have been removed from application are not, numerically,
so important. Yet, what we have attempted to demonstrate is the fact that
they have been considered important for the reform process we are cut-
rently undergoing. To adapt them so that they could meet the requirements

21 THEOHARI, D. N,; EFTIMIE, M. In: BOROI, G. (eds.). Nou/ Cod de procedurd civild.
Comentarin pe articole. vol. 1, Bucuresti: Editura Hamangiu, 2013, p. 30.
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of the Constitution and be eventually reinserted into the Code remains,
indeed, the legislature’s duty. A time should come when our judicial system
is ready to welcome them, as the case stands, for instance, for the reforming
measures postponed from effective application which we mentioned at the
beginning of our study.
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Vyvoj a obsah socialni politiky EU a jeji vliv
na podobu ¢eské upravy pracovnépravnich
vztahl

Zderika Gregorova, Jaroslay Stransky

Masarykova univerzita, Pravnicka fakulta, Ceska republika

Abstract in original language

Socialni politika EU nezahrnuje pracovni pravo v té ifi, v jaké je chapano
na drovni jednotlivych ¢lenskych statd. Soustredi se jen na vybrané vysece,
které vychazeji z primarnfho prava. Piistup socidlni politiky k této véci
se postupem ¢asu ménil. Slo o komplikovany proces, v némz se stetavaly
odlisné pohledy jednotlivych clenskych statd. Pifspévek se zabyva timto
vyvojem a soucasné s pouzitim ceského ptikladu popisuje, v jaké mife jed-
notlivé aspekty socidlni politiky EU ovlivnily podobu narodni upravy pra-
covnépravnich vztaht, a do kterych oblasti naopak socialni politika EU nijak
nezasahuje.

Keywords in original language
Socidlni politika EU; Evropské pracovni pravo; Volny pohyb pracovnikd,
Vyvoj socialni politiky

Abstract

The EU social policy does not cover labour law in the breadth, in what
is seen at the national level. It focuses only on selected issued, which atre
based on the primary law. Social policy approach to this matter has been
changing over time. It was a complicated process during which some mem-
ber states were expressing different views. The paper deals with this devel-
opment and using the Czech example describes the extent to which the
various aspects of the EU social policy have affected the national regulation
of labour relations, while it also intends to depict those areas in which the
EU social policy does not intervene.
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Development of the EU Social Policy.

1 Uvod

Socidlni politika Evropské unie zahrnuje opatieni ve dvou zakladnich oblas-
tech, jimiz jsou socidlni zabezpeceni a pracovnépravni vztahy v tom svém
$irsim smyslu, v némz zahrnuji i oblast zaméstnanosti a trhu prace. Ustaveni
socialni politiky jako jedné z oblasti pusobnosti EU, jakoz i nalezeni kon-
krétniho ramce jejtho vécného rozsahu, ma za sebou spletity a dynamicky
vyvoj. Jeden z cilt naseho piispévka spociva v postihnuti zakladnich milnfka
tohoto vyvoje.

Kontext postupného utvateni stavajici podoby socialn{ politiky EU poslouzi
jako vychodisko pro dalsi uvahy zaméfené na evropské pracovni pravo
a jeho vyznam pro podobu ceské upravy pracovnépravnich vztaha.
Pozornost musime nutné vénovat samotnému pojmu evropské pracovni
pravo. Povazujeme-li na Grovni vnitrostatniho prava pracovni pravo za rela-
tivné samostatné pravni odvétvi, v ramci prava EU tomu tak neni. Uprava
pracovnépravnich vztahd na drovni EU nema ambici komplexniho feseni
vsech aspektd pravnich vztaht vznikajici pfi vykonu nebo v souvislosti
s vykonem zavislé prace. Musi vychazet z rozsahu ptsobnosti polozeném
primarnim pravem a drzet se tak vyhradné v prostoru, ktery vykolikovaly
piislusné clanky zakladajicich smluv zaobirajici se socialni politikou EU.
Nas pifspévek timto sméfuje k zachyceni podstaty svébytného pifstupu unij-
nfho zakonodarce k pracovnépravni materii, jehoz kofeny jsou zapustény
v podobé a obsahu socidlni politiky EU. Soucasné chceme upozornit na to,
jak podstatny vliv ma unijni dprava pracovnépravnich vztaht, navzdory své
dil¢i a atrzkovité povaze, na podobu ¢eského pracovniho prava, resp. na jeho
vybrané vysece, nebot’ fadu jinych ponechava zcela stranou své pozornosti.

2 Vyvoj socialni politiky EU a evropského pracovniho prava

Socidlni politika se nerozvijela od pocatku vzniku Evropskych spolecen-
stvi. Rimska smlouva (1957) zakladajici Evropské hospodaiské spolecen-
stvi obsahovala ustanoveni o volném pohybu pracovniki jako jedné ze ctyf
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zakladnich svobod, na nichz bylo Evropské hospodatské spolecenstvi
zalozeno. Vedle zakladn{ upravy volného pohybu pracovnikd bylo mozné
v Rimské smlouvé nalézt jesté ustanoveni, kterd vyjadfovala snahu ¢len-
skych stath zlepsovat zivotn{ a pracovni podminky s cilem jejich vyrovna-
vani (pavodni ¢lanky 117 az 119). Tato ustanoveni Ize jen obtizné povazovat
za $iroky zaklad unijni socidlni politiky, potazmo pracovniho prava. Je tieba
si vsak v této souvislosti uvédomit, Ze regulace v socialni oblasti nebyla hlav-
nim cilem Evropskych spolecenstvi, naopak ptvodni myslenka spole¢ného
evropského trhu spocivala v ekonomické oblasti.

Socidlni vyvoj v Evropskych spolecenstvich (ES) mtuzeme rozdelit na néko-
lik obdobi. Prvni, které trvalo od roku 1957 do roku 1974, bylo charakterizo-
vano velmi opatrnym pfistupem k fesen{ socialnich otazek. Druhé od roku
1974 do roku 1990 bylo zpocatku tzv. zlatym obdobim pro pracovni pravo,
a to az do roku 1980, kdy doslo k ptikrému zlomu. Dalsi obdobi, které
zacalo v roce 1990, 1ze charakterizovat jako obdobi Charty zakladnich social-
nich prav pracujicich, jejiz obsah se promitl do v$ech nasledujicich vyznam-
nych dokumentt Spolecenstvi a dale jako obdobi intenzivniho boje proti
nezaméstnanosti'. Koneéné dalsi obdobi rozvoje socidlni politiky je spojeno
s ustavenim Evropské unie a piijetim Charty zakladnich prav Evropské unie.

2.1 Obdobi let 1957 — 1974

Zékladnim cilem Smlouvy o zalozeni ES v roce 1957 v Rimé byla vyhradné
ekonomicka spoluprace. Zakladajici zemé ES nesvétily tomuto spolecenstvi
v socialni oblasti zadnou pravomoc. Ta nalezela téméf vyluéné jednotlivym
clenskym statim. Evropské spolecenstvi bylo vytvafeno na zakladé mys-
lenky, ze proces hospodatské integrace bude probihat v souladu s filozofil
volného trhu. Socidlni opatfeni byla povazovana pouze za nistroje, jejichz
prostfednictvim lze dosahnout spravného fungovani spolecného trhu, nebo
za logicky dusledek otevienosti trhu.

Tomuto postoji zcela odpovidalo i pivodni ustanoveni ¢l. 117 Smlouvy
o zalozeni ES, které urcovalo, Ze zlepSovani zivotni Grovné a pracovnich
podminek zaméstnanct, které umozni ,,jejich postupné vyrovnani®, mize
1 K témto otizkim podrobnéji GREGOROVA, Z.; PICHOVA, 1. Ziklady pracovnibo prdva

a socidlnibo zabezxpeieni v Evropskych spoleenstvich. Brno: Masarykova univerzita, 2001, s. 11,
16-17.
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byt pouze vysledkem fungovani spole¢ného trhu a krokd, které smlouva
ptedvida. Vzhledem k absenci jakékoliv regulace v této oblasti se spolu-
prace mélo dosahovat cestou konzultaci, studijnich skupin a nezavaznych
tvah. Diky skute¢nosti, Ze tzv. Rimska smlouva vyloucila normativni zasahy
do socialn{ oblasti ze sféry piimé ¢innosti Komise a zakotvila jednomyslné
hlasovani ¢lenskych statd, se vytvafen{ pravidel, zavazujicich vsechny clen-
ské staty, stalo znac¢né problematické.

Je nesporné, ze prave tento liberdlni pfistup umoznil Sesti signatafskym sta-
tam Rimské smlouvy dospét k dohodé zahrnujici zavazek nijak nenarugovat
socialni systémy fungujici v jednotlivych zemich.

V prabéhu prvntho obdobi bylo ekonomické krédo ES plné dodrzovano.
Nicméné byly uc¢inény nékteré kroky tykajici se socialntho zabezpeceni zamést-
nancd v ramci volného pohybu pracovnikid za pomoci Evropského socialnitho
fondu. Nové klima se vytvofilo diky piijet] ,,pfedbézné orienta¢ni smérnice
pro program socialni politiky Spolecenstvi, vytvofené Komisi v roce 1971,
ktera vedla k pfijetf dilezité deklarace hlav stath a ministerskych pfedseda
pii piilezitosti pafizského summitu v roce 1972, podle niz ,,piikladaji stej-
nou dilezitost duraznému jednani v socialni oblasti jako dosazeni monetarni
a ckonomické unie”. Postupnym vyvojem Evropska spolecenstvi dospéla
k poznani, ze troven pracovnich podminek pracovniki podstatné ovliviiuje
fungovani spole¢ného evropského trhu a v dasledku téchto zavéra se ve vyvoji
Evropského hospodaiského spolecenstvi zacala vedle ekonomické oblasti vice
zdlraznovatioblast socialni. Postupné byly vytvateny pfedpoklady pro Socialni
akéni program?, ktery byl pfijat Radou v roce 1974. Byla v ném zduraznéna
nezbytnost pfijmout opatieni k realizaci nasledujicich priorit:

* dosahnout plné a kvalitnéjsi zaméstnanosti ve Spolecenstvi,

* zlepiit zivotn{ a pracovni podminky tak, aby se umoznila jejich harmo-
nizace pfi udrzeni jejich zlepseni, ochrana pfed hospodatskymi riziky,

* zvysit zapojen{ managementu a pracovni sily (pfedstavitelt délniki)
do ekonomickych a socidlnich rozhodnuti Spolecenstvi a zapojeni
delnikd do zivota podniki,

*  zajistit rovnopravnost muzud a zen v pracovnim zivote.

2 Obdobné i BARANCOVA, H. Eurdpske pracovné pravo. Flexibilita a begpecnost pre 21. storo-
die. Bratislava: Sprint dva, 2010, s. 23.
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2.2 Obdobi let 1974 — 1990

Druha faze vyvoje socidlni politiky byla zaloZena na poznani, Zze pro uspéch
hospodafské integrace je potfebné vytvofit jednotny evropsky socialni stan-
dard. Toto obdobi mtizeme rozdélit na dvé ¢asti, prvnf od roku 1974 do roku
1980 a druhou od roku 1980 do roku 1989. Prvni ¢ast tohoto obdobi byva
také nazyvana ,zlatd doba harmonizace®, nebot’ v této dobé byly pfijaty
dulezité smérnice z oblasti pracovniho prava, napf. smérnice o rovném
zachazeni s muzi a Zenami, smérnice tykajici se insolventnosti zaméstnava-
teld atd. V sedmdesatych letech byla rovnéz pfijata fada smérnic tykajicich
se zdravi a bezpecnosti zaméstnancu.

V tomto obdobi také poprvé doslo k rozsifeni socialné pravnich ustanoveni
Rimské smlouvy, a to o ustanoveni ¢l. 118a a 118 b, v nichz byly formulo-
vané presnéjsi socidlni cile Spolecenstvi. Rozsifeni socialni dimenze Rimské
smlouvy bylo disledkem pfijeti Jednotného evropského aktu (1986), ktery
za cil Spolecenstvi oznacil:
* podporu zlepsovani pracovniho prostfedi, zejména pokud jde
o zdravi a bezpecnost pracovnikd,
* vytvofeni nové ,,technologie socidlniho dialogu® na evropské urovni.
I pfes tyto pozitivni kroky vsak v 80. letech doslo k obratu, zapficinéném
prosazovanim neoliberalni ideologie. Zapocalo hnuti za deregulaci, repre-
zentované M. Thatcherovou. Deregulace a zvlaste flexibilita se staly nastro-
jem boje proti ekonomické a socidlni krizi, proti masivni{ nezaméstnanosti
a za ziskani domacich i zahrani¢nich trht. Podle vize jejich zastincu vice
regulace vedlo k nezaméstnanosti a vytvafelo brzdici efekty pro pracovniky.
Diky tomuto novému pifstupu nebylo v této dobé mnoho navrht novych
smernic Radou pfijato. Socialni akéni program, ktery byl za téchto podminek
noveé vytvofen, zahrnoval jen pomérné skromné ambice a obsahoval nasle-
dujicich 5 bodi:
* nezaméstnanost, zvlast¢ mladych lidi,
* zavadéni novych technologii,
*  bezpec¢nost v pramyslu,
* naklady na socialn{ zabezpeceni a jejich vliv na konkurenceschopnost
podniki a zivotni uroven délnika,
* zintenzivnéni dialogu mezi zaméstnavateli a zastupci zaméstnanca
na evropské urovni.
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Veétsi pozornost zacala byt vénovana oblasti bezpecnosti pfi praci, v niz
bylo ptijato nékolik smérnic (napf. smérnice o ochrané zameéstnancu pied
hlukem, pfi praci s metalickym olovem, s azbestem atd.). Obdob{ stagnace
pracovnépravnich uprav skoncilo az piijetim Maastrichtské smlouvy v roce
1992, vytvofenim Evropské unie a piijetim Dohody o socialni politice.

2.3 Obdobi 1990 - 2000

Obdobi téchto deseti let mizeme charakterizovat jako obdob{ stile silicich
tendenc{ k podpofte socialni soudrznosti Spolecenstvi, a to jak v jednotlivych
clenskych statech, tak i mezi nimi. Pocatky tohoto usili muzeme vysledovat jiz
v textu zpravy Komise ze zaff 1988, v niZ jsou konkretizovany zakladni teze,
které mély slouzit jako podklad pro nasledné iniciativy. Jednalo se o zave-
den{ zcela volného pohybu osob, odstranéni dosud existujicich pfekazek,
socialni harmonizace v raznych oblastech (zeny, invalidé apod.), opatfeni
ke zlepseni ochrany zdravi a bezpecnosti pracovnikd, obnoveni socidlnfho
dialogu a Listinu socialnich prav, ktera by vymezila zakladn{ socialni prava
pracovniki ve Spolecenstvi.
V tomto obdobi byly ucinény nejvyznamnéjsi kroky k rozvoji a posileni
spoluprace ¢lenskych statt v socidlni oblasti, v fad¢ dokumentd byly vyty-
ceny zcela konkrétni cile socidlni politiky Spolecenstvi. Vyplyva z nich
spolecné usili o sblizovani a slad'ovani postupt v socialni oblasti, zejména
v politice zaméstnanosti, nebot’ v tomto obdobi také vyznamné vzrostl
pocet nezaméstnanych v clenskych statech Unie, a proto zvlasté posledni
roky jsou poznamenany intenzivni spolupraci clenskych statd v boji proti
nezaméstnanosti.
V Dohodé¢ o socidlni politice (uzavielo pouze 11 clenskych statt bez Velké
Britanie) se clenské staty zavazaly podporovat:

* zaméstnanost,

* zlepsovani zivotnich a pracovnich podminek,

* nalezitou socialni ochranu,

* dialog mezi vedenim podnikii a zaméstnanci,

* rozvoj lidskych zdroji s ohledem na udrzeni vysoké zaméstnanosti
a boj proti vylouceni ze spolecnosti.
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Vyvrcholeni pfedchoziho vyvoje v oblasti socialni politiky pfedstavovala
Amsterodamskd smlouva, hlavni vysledek zasedani Evropské rady v ¢ervau
1997, pod predsednictvim Nizozemi. Smlouva byla podepsana 2. ifjna 1997
a nabyla Gc¢innosti 1. kvétna 1999 poté, co byla ratifikovana vSemi clenskymi
staty véetné Velké Britanie. V oblasti socidlni politiky a evropského pra-
covnfho prava je smlouva vyznamna zejména piijetim zcela nové Kapitoly
o zaméstnanosti a dale Kapitoly o socialni politice, kterou byla maastrichtska
Dohoda o socialni politice zaclenéna do Smlouvy o ES. Tento krok byva
hodnocen jako pokus vyrovnat rozdily mezi dobfe rozvinutou strukturou
evropské ekonomiky a mnohem méné rozvinutou socialni dimenzi.

K rozsifeni kompetenci Unie v oblasti pracovniho prava doslo v dusledku
smlouvy uzaviené v Nice (2000). Na tomto jednani byla pfijata tzv. Evropska
socialni agenda a Lisabonska strategie v oblasti hospodafského a socialniho
rozvoje EU. Evropska socidlni agenda zaméfila pozornost Unie a ¢lenskych
statd na nasledujici oblasti:
¢ vytvofeni vice a lepsich pracovnich mist,
¢ pfedvidani zmén v pracovnim prostredi a jejich vyuzivani vytvafenim
nové rovnovahy mezi flexibilitou a zajisténost,
* boj proti chudobé¢ a véem formam vyluc¢ovani ze spolecnosti s cilem
podpoiit socialni integraci,
* modernizace socialnf ochrany,
* podpora rovnosti pohlavi,
* posilovani socialné politickych aspekta rozsifovani a vnéjsich vztaha
Evropské unie.
Lisabonska strategie pak vymezila zakladni sméry unijni strategie v oblasti
zameéstnanosti. Lisabonska strategie vychazela z toho, ze Evropska unie
si s ohledem na celosvétovou konkurenci, technologické zmeény, vyzvy
v oblasti zivotniho prostfedi a starnuti populace uvédomila potiebu zvysit
svoji zaméstnanost, produktivitu a konkurenceschopnost, a zaroven posi-
lit socialni soudrznost. V roce 2005 po pfezkoumani zakladnich cild byla
Lisabonska strategie obnovena a doslo k vyraznéjsimu zamefeni na rust,
vetsi pocet a vys$si kvalitu pracovnich mist.
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Na zaklad¢ Lisabonské strategie pfijala Rada hlavni sméry hospodatskych
politik a hlavni sméry politik zaméstnanosti v rozhodnuti 2005/600/ES?,
které revidovala rozhodnutim 2008/618/ES". Ptijaté hlavni sméry pfedsta-
vovaly zaklad narodnich programt reforem a stanovily klicové makroeko-
nomické a mikroekonomické reformni priority. Z pribehu jejich realizace
se vSak ukazalo, Ze vymezené priority nebyly dostatecné jasné a také nebyly
dostatecné vzdjemné provazané, coz zpusobilo omezeni jejich dopadu
na tvorbu vnitrostatnich politik.

V souvislosti s finanéni a hospodaiskou krizi, kterd zac¢ala v roce 2008, doslo
postupné k vyznamnému tbytku pracovnich mist, zvysila se prudce neza-
méstnanost a vyrazné poklesly hrubé narodni produkty. V reakci na tyto
skutecnosti se ukazalo, ze vyznamné vysledky muze pfinést koordinace
politik EU se zduraznénim vzdjemné provazanosti vykonnosti hospodat-
stvi a celkového stavu zaméstnanosti clenskych statd. Tyto poznatky se pro-
mitly v nové strategii ,,Strategie Evropa 2020%, kterd vytycila hlavni cile, jez
by mély umoznit Unii vyjit z krize a nasmérovat jeji hospodafstvi k inte-
ligentnéjsimu a udrzitelnému ristu, podporujicimu zaclenéni, doprovaze-
nému vysokou mirou zaméstnanosti, produktivity a socialni soudrznosti.
Hlavni myslenky strategie byly vysloveny v rozhodnuti Rady 2010/707/
EU® ze dne 21. fijna 2010 o hlavnich smérech politik zaméstnanosti clen-
skych stata, kterymi jsou:
* zvySovani Gcasti Zen a muzu na trhu prace, omezovani strukturalni
nezaméstnanosti a prosazovan{ kvality pracovnich mist,
* rozvoj kvalifikované pracovni sily, ktera bude reagovat na potfeby
trhu prace, a podpora celozivotniho ucen,
* zlepsovani kvality a vysledkd systémut vzdélavani a odborné ptipravy
na vSech urovnich a zvySovani ucasti na terciarnim nebo srovnatel-
ném vzdélavani,

* podpora socialniho zaclenéni a boj proti chudobe.

3 I:erdm' vestnik Evropské unie ¢. L 205 ze dne 6. 8. 2005, s. 21.
4 Ufedni véstnik Evropské unie ¢. L 198 ze dne 26. 7. 2008, s. 47.
5 CELEX 32010D0707.
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3 Pojem evropské pracovni pravo

Evropské pracovni pravo je pojem sice uzivany, avsak jeho obsah je nepii-
li§ pfesné vymezeny vzhledem k tomu, Ze rdzni autofi chapou tento pojem
ruzné, v teoril pracovniho prava se tento pojem pouziva obvykle jako zastie-
$ujici, zahrnujici v sobé pracovni pravo Evropské unie a pracovni pravo
Rady Evropy.® Novéji se Helena Barancova piiklini k tomu, Ze evropskym
pracovnim pravem spise rozumi primarni a sekundarni pravo Evropské unie
se zaméfenim na pracovnépravni oblast, doplnéné narodnimi systémy pracov-
nfho prava clenskych stath Evropské unie. S odvolanim na dalsf autory pak
evropské pracovni pravo definuje jako privo, ktoré je gakotvené v primdrnom ako
aj v sekunddarnom prave EU upravujsice prdavne vtahy medzi zamestnancom a 3amesind-
vatelons*.” Vraci se vsak i k pavodnimu vymezeni i tim, ze pfipoust i zaclenéni
pracovniho prava Rady Evropy pod pojem evropské pracovni pravo.

Pro nas piispévek budeme evropskym pracovnim pravem, stejné jako jini
autofi®, rozumét pracovni privo Evropské unie. Soucasné vsak podoty-
kame, ze unijni pravo (primarni i sekundarni) termin pracovni pravo neu-
7iva a nevyskytuje se ani v daldich dokumentech Evropské unie’. Uprava
pracovnépravnich vztaha spada, jak bylo jiz v pfedchoz kapitole nastinéno,
pod socialni politiku EU.

Jako vychodisko dalsich uvah musi byt zdaraznéno, ze pracovai pravo plni
nejen ochrannou funkci, jejimz prostfednictvim poskytuje zaméstnanci jako
fakticky slabsi strané pracovnépravnfho vztahu garanci urcité Grovne prav,
ale je také vyznamnym ekonomickym cinitelem. Podoba dpravy pracovné-
pravnich vztaht hraje dilezitou roli v ekonomice vzhledem k tomu, Ze bez-
prostiedné ovliviiyje trh prace a im do znac¢né miry i rozvoj a efektivnost pod-
nikani. Pracovn{ pravo je na jedné strané ekonomickym rozvojem determino-
vano, na druhé strané jej vsak samo vyrazné zpétné ovliviiuje. V ramci prava
EU sehrava ekonomicky rozmér upravy pracovnépravnich vztaht vjznamnou

6 Viz napf. BARANCOVA, H. Eurdpske pracovné prdvo. Bratislava: Sprint dva, 2003, s. 13;
obdobné i BULLA, M. Medzindrodné privo sikromné Eurdpskej rinie optikou pracovného priva.
Bratislava: Friedrich Ebert Stiftung, 2015, s. 16.

7 BARANCOVA, H. Eurdpske pracovné privo. Flexibilita a bezpecnost pre 21. storolie. Bratislava:
Sprint dva, 2010, s. 21.

8 Napt. DAVIES, A.C.L. EU Labour Law. Cheltenham: Edward Elgar, 2012, s. 3.

9 Srov. TICHY, L.; RAINER, A; ZEMANEK, J; KRAL, R; DUMBROVSKY, T.
Evropské prdvo. 5. pfepracované Vydam Praha: C. H. Beck, 2014, s. 571.
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roli. Souvisi totiz s podporou plynulé, nekonfliktn{ a efektivni produkce zbozi
a poskytovani sluzeb ve spolecném zajmu na konkurenceschopnosti viech
oblasti hospodafstvi a zajisténi uspokojivého hospodatského rastu.
Ekonomicky rozmeér pracovnfho prava odrizi mimo jina skute¢nost,
ze podoba Upravy pracovnépravnich vztahti vyznamnym zptsobem ovliv-
fluje cenu priace (v souctu mzdovych nakladd a nakladd na zajistén{ pra-
covnich podminek), coz z pohledu zaméstnavateli pfedstavuje jeden z nej-
vyznamneéjsich faktord podnikového hospodateni. Svij bezprostiedni eko-
nomicky dopad ma pro zaméstnavatele 1 pifpustny rozsah pracovni doby,
pruznost pii jejim rozvrhovani a vibec mira vstifcnosti pracovnépravniho
prostfedi z hlediska pfizpusobivosti fizeni pracovnépravnich vztaht vici
provoznim potfebam. Nastinéné ukazatele a jejich odlisnost nebo naopak
piibuznost napii¢ jednotlivymi ¢lenskymi staty EU zna¢nou mérou dokres-
luji celkovy obraz fungovani spole¢ného trhu a ovliviiuji uroven na ném pro-
bihajici soutéze.

Diky tomu c¢lenské staty ES dospély postupné k zavéru, ze rozdily v pracov-
népravn{ uprave jednotlivych statd pasobi na budovani a fungovani spolec-
ného trhu negativné. Toto poznani bylo impulsem k vytvofeni podminek
pro harmonizaci, tedy sblizeni vnitrostatnich pravnich pfedpisti v oblasti
pracovniho prava. Nutno podotknout, ze dalezitou roli v uvedeném procesu
sehrala i rozhodovaci ¢innost Evropského soudniho dvora, ktery ve svych
rozhodnutich z let 1975 a 1981 zdtraznil socialni cile Spolecenstvi, jez byly
poté postupné piijaty a zakotveny v zakladnich dokumentech EU.

4  Vécny rozsah evropského pracovniho prava a jeho vliv
na podobu Ceské upravy pracovnépravnich vztaht

Pres veskery vyse uvedeny vyvoj pracovniho prava ve Spolecenstvich
a posléze v Evropské unii se musime vratit ke konstatovani, podle kterého
se pracovn{ pravo zacalo rozvijet jako soucast socialni politiky Spolec¢enstvi
1 EU nikoliv proto, aby v plném rozsahu upravovalo veskeré aspekty posta-
veni zaméstnance a zaméstnavatele v pracovnépravnich vztazich, nybrz
proto, aby podporovalo rozvoj spole¢ného trhu. Od pocatku bylo proto
zaméfeno na ty vysece pracovnépravni materie, které urcitym zptsobem
podminuji spravné fungovani a rozvoj spole¢ného trhu.
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Smysl a cil regulace pracovnépravnich vztaht v ramci EU se svym zaklad-
nim pifstupovim hlediskem podstatné lisi napifklad od normotvorné ¢in-
nosti Mezinarodni organizace prace, ktera ve svém historickém kontextu
piistupuje k pracovnimu pravu jako k normam, které maji jednak chranit
zaméstnance a jejich organizace a jednak podporovat a prosazovat pravo
socialnich partnert ucastnit se vzniku téchto norem. Vyznamovy kontext
pracovnfho prava v ramci EU je nutné poznamenan tim, ze jako vychodisko
pro jeho budovani stoji svoboda pohybu, kterd pfedstavuje jednu ze Ctyf
zakladnich svobod EUY.

Tim, jak postupem casu vyvoj socialni polittky EU nabiral na dynamice,
meénil se, resp. rozvijel i pohled na tcel pracovnépravni regulace. Klasické
pojetl, které podstatu unijni pracovnépravni regulace odvozuje pouze
od podpory volného pohybu a hospodafské soutéze na spole¢ném trhu,
se postupné (zejména v navaznosti na ptijetf Charty zakladnich socialnich
prav pracovnikd a Dohody o socidlni politice) zacalo jevit jako piekonané
a bylo poukazovano na nutnost jeho revize. Evropské pracovni pravo zacalo
byt vaimano jako nastroj garance socialnich prav zaméstnancu, boje proti
segmentaci trhu prace, prostfedek podpory celozivotniho vzdélavani a v Sir-
$im méfitku i jako vyraz budovani evropského socialniho modelu a utvareni
socidlnfho rozméru evropské integrace''.

I v nasich podminkach je v soucasné dobé poslani regulatornich opatieni
v pracovnépravn{ oblasti spatfovano jednak v zajist’ovani rovnosti podmi-
nek soutéze mezi narodnfho hospodafskymi systémy clenskych statd (pro-
stfednictvim sblizovan{ podoby pravniho postaven{ zameéstnanctl), a jednak
i ve zvy$ovani urovné ochrany zameéstnanca'>.

Na ptavodni tcelové pojeti pracovnépravni regulace v raimci EU 1 v soucasné
dobé zfetelné odkazuje skutecnost, ze opatfeni mohou byt provadéna pouze
v oblastech pfimo vyjmenovanych v primarnim pravu EU. Jde zejména
o ¢l. 153 odst. 1 Smlouvy o fungovani EU, ktery zakladd tzv. sdilenou

10 BERCUSSON, B. Eurgpean Labour Law. Second Edition. New York: Cambridge
University Press, 2009, s. 31.

11 Srov. WEDDERBURN, Lord of Charlton. European Community Law and Workers’
Rights. Fact or Fake in 19922 In: Dublin University Law Journal. 1991, s. 6.

12 Srov. TICHY, L; RAINER, A,; ZEMANEK, J; KRAL, R; DUMBROVSKY, T.
Ewvropské prdvo. 5. prepracované vydani. Praha: C. H. Beck, 2014, s. 579.
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pusobnost EU mimo jiné v oblastech zlepsovani pracovniho prostredi
za ucelem ochrany zdravi a bezpecnosti prace, pracovnich podminek,
ochrany zaméstnanct pfi skonceni pracovniho poméru, nebo informovani
a projednavani se zaméstnanci. V jinych, nez piimo uvedenych oblastech
EU pravni pfedpisy pfijimat nemuze. Paty odstavec citovaného clanku navic
z pasobnosti EU jednoznacné vylucuje oblast odménovani' za praci a dle
jesté pravo na sdruzovani, pravo na stavku a pravo na vyluku. Podle pism. b)
v druhém odstavci se navic zdaraztiuje, ze se Rada pfi vydavani smérnic
v pracovnépravni oblasti zdrzi ukladani spravnich, financ¢nich a pravnich
omezeni branicich zakladani a rozvoji malych a stfednich podnikd.

Podle ustalené systemizace pracovniho prava Evropské unie je mozno tuto
oblast z hlediska jejtho obsahu c¢lenit na:

e pravo volného pohybu zaméstnanct,

* rovnopravnost muzid a zen v pracovnim zivoté a dalsi protidiskrimi-
nacni pravo,

* socialni ochrana zaméstnanct,

* technickd a zdravotni ochrana zaméstnanci a V porovnani s Sifi
upravy pracovnépravnich vztaha, kterou zname napifklad z ceského
pravatho prostiedi, pisobi vysledna podoba tpravy pracovnéprav-
nich vztaht na drovni EU neucelené a ponckud nekonzistentné.
Spolu s dalsimi opatfenimi v oblasti socialn{ politiky poskytuje nic-
méné most mezi vychozim ekonomickym ramcem evropské inte-
grace a jeji socialni dimenzi, jakoz i krok smérem k vytvafeni evrop-
ské obcanské spole¢nosti'.

Evropské pracovni pravo ma navic na podobu upravy pracovnépravnich
vztaht jednotlivych clenskych statd nesporny vliv. Béhem obdobi, kdy
dochazelo k intenzivnimu pfiblizovani podob tuprav pracovnépravnich
vztaht v jednotlivych clenskych statech, tedy zejména v 70. letech 20. stoletd,
dochazelo k pozoruhodnému vzijemnému ovliviiovani a utvafen{ pracov-
nfho prava na trovni tehdejsich Evropskych spolecenstvi a jejich clenskych

13 Kritické poznamky k tomu viz in WEDDERBURN, Lord of Charlton: European
Community Law and Workers’ Rights. Fact or Fake in 1992? In: Dublin University Law
Journal, 1991, s. 10-12.

14 BARNARD, Catherine. EC Employment Law. Third Edition. Oxford: Oxford University
Press, 2000, s. 61.
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stati. Pro mnohé z nich pfedstavovala integrace v pracovnépravni oblasti
mocny impuls pro samotné ustaveni pracovniho prava jako pravniho
odveétvi®.

V nasich podminkach byla situace ponékud odligna. V dobé, kdy se Ceska
republika uchazela o ¢lenstvi v EU a stala mimo jiné pfed ukolem piizpu-
sobit svij pravai fad pozadavkim vychdzejicim z prava EU, jiz zde bylo
pracovni pravo jako pravni odvétvi mnoho let ustaleno. Ceské pracovni
pravo tak muselo byt k tomu evropskému pfiblizeno zejména co do podoby
jednotlivych institutd, aniz by bylo v $ir$im rozsahu nutné implemento-
vat zcela nové instituty. Prostfednictvim tzv. harmonizacn{ novely zakona
¢. 65/1965 Sb., zakonik prace, provedené zikonem ¢. 155/2000 Sb., kterym
se méni zakon ¢. 65/1965 Sb., zdkonik price, ve znéni pozdé¢jsich predpisi,
a nekteré dalsi zakony, a tzv. euronovely zakoniku prace provedené ziko-
nem ¢. 46/2004 Sb., kterym se méni zakon ¢. 65/1965 Sb., zakonik price,
ve znéni pozdéjsich pfedpist, a zdkon ¢. 312/2002 Sb., o ufednicich tzem-
nich samospravnych celkii a o zméné nékterych zakond, tak doslo napiiklad
ke zménam v pravidlech uzavirani a opakovani pracovnich poméra na dobu
urcitou, k Gpravam v oblasti pracovni doby a dob odpocinku, dovolené nebo
bezpecnosti prace.

I v nasich podminkach pfeci jen pracovni pravo v souvislosti s piijetim
vyse uvedenych novel tehdy platného zakontku price zaznamenalo néktera
doplnéni v podobé dosud neznamych institutt. Slo naptiklad o pravu hro-
madného propousténi nebo pravidla informovani a projednavani se zamést-
nanci, v souvislosti s nimiz se v naSem pravaim fadu objevili i dalsf zastupct
zaméstnancu odlisni od odborovych organizaci (rada zaméstnancu, zastupce
pro oblast bezpec¢nosti a ochrany zdravi pii praci a evropska rada zamést-
nanct). I v nadich podminkach tedy plati, ze v dasledku existence evrop-
ského pracovnfho prava doslo ke vzniku urcitych vyseci upravy pracovneé-
pravnich vztahu, které maji ryze ,,evropsky* charakter'®.

15 Blize k tomu viz BERCUSSON, B. Exrgpean Labonr Law. Second Edition. New York:
Cambridge University Press, 2009, s. 28.

16 BERCUSSON, B. Eurgpean Labour Law. Second Edition. New York: Cambridge
University Press, 2009, s. 35.
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Na stran¢ druhé ovsem zustava v Gpravé pracovnépravnich vztahtt mnoho
oblasti, které nebyly ze strany EU nijak dotceny a ve kterych tedy o kon-
krétni podobé pifslusnych pravidel rozhoduji samy clenské staty. Z uvede-
ného pfimo vyplyva, ze se mezi jednotlivymi ¢lenskymi staty zastavaji v uve-
denych oblastech pomérné znaéné rozdily. Jde napifklad o odmeénovani
a kolektivn{ vyjednavani, coz vyplyva z vyse popsané vyslovné zakotvené
nemoznosti EU se témito oblasti zabyvat. Dale jde napiiklad o pravidla roz-
vazani pracovnépravniho vztahu (vipovédni divody, odstupné, vypovédni
doba apod.) nebo nahradu $kody.

5 Zavér

Socialni politika EU prosla z hlediska svého dcelu a smyslu spletitym a zaji-
mavym vyvojem. Evropské pracovni pravo je samo o sobé rozporuplnym
a ponckud nejednoznaénym pojmem. Piistup EU k pracovnimu priavu
se vyvinul a oproti pivodnimu pojeti vyznamné posunul. Podobu a rozsah
opatfen{ v pracovnépravni oblasti stale pfedurcuje tzka vazba k budovani
a rozvijeni spole¢ného trhu, jemuz ma pracovn{ pravo napomahat prostied-
nictvim piiblizovani pravnich fada ¢lenskych statd na poli pracovnich pod-
minek zaméstnancu.

Socidlni politika EU a evropské pracovni pravo s ni se ovSem vyvinula
do podoby svébytné a vyznamné soucasti evropské integrace, ktera sehrava
vyznamnou roli pfi utvafeni a rozvijeni tzv. evropského socidlnfho modelu.

Nabizi se otizka, zda a jak se bude evropské pracovni pravo do budoucna
vyvijet. Bude zajimavé sledovat, zda dojde k dalsimu prohloubeni nebo
proméné jeho funkci a poslani a zda bude tento pfipadny vyvoj sméfovat
k vytvofeni ,,skutecného* evropského pracovniho prava, tedy ke komplexni
uprave zpracovani pravnich vztaht vznikajicich mezi zaméstnanci a zaméest-
navateli pfi vykonu zavislé prace.
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Neplatnost pro nedostatek formy
v komparativnim pohledu

Michal Janousek, Lukds Hadamiik

Masarykova univerzita, Pravnicka fakulta, Ceska republika

Abstract in original language

Autofi se v pifspévku zaméf{ na otizku neplatnosti pravntho jednani
pro nedostatek formy v komparativnim pohledu. Budou se zabyvat odlis-
nostmi v zdkonnych tupravich této problematiky v Ceské republice,
gpanélsku, Némecku, Rakousku, Sv;'fcarsku, Francii, Italii a Velké Britanii.
V piispévku se budou vénovat jednak disledkim nedodrzeni zdkonné
formy, jednak formy smluvené.

Keywords in original language

neplatnost; nicotnost; pravn{ jednani; forma; obcansky zakonik.

Abstract

In this article, authors focus there on the nullity of legal acts caused by defect
of form. The authors deal with differences in statutory regulations of this
problem in the Czech Republic, Spain, Germany, Austria, Switzerland,
France, Italy and the United Kingdom. The authors deal partly with the
form determined by law and partly with the form negotiated by the parties.

Keywords
Invalidity; Nullity; Legal Act; Form; Civil Code.

1 Uvod

Piispeévek si klade za cil demonstrovat pravai Upravu formy pravaiho jed-
nani v evropském kontextu. Autofi za timto ucelem zvolili nékolik pravnich
rada, ze kterych sestavili zakladni ramec platny pro pravni dpravu formy
pravnfho jednani. Jelikoz se jedna o ,,evropsky kontext™, je zavérecna pasaz
tohoto pifspévku vénovana i ¢eskému pojeti formy pravnfho jednani, kde
jsou v rozsahu pravn{ komparatistiky nastinény zakladni rozdily v piistupu
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k formé pravnitho jednini v zikoné ¢. 89/2012 Sb., ob¢anského zakoniku
(ddle jen ,,Ob¢Z*) ve vztahu k dfivéjsimu zdkonu ¢. 40/1964 Sb., obcan-
ského zakoniku, ve znéni pozdé¢jsich predpist ucinného do 31. 12. 2013
(déle jen ,,Ob¢Z 1964%) a zikona ¢. 513/1991 Sb., obchodniho zakoniku,
ve znéni pozd¢jsich pfedpist, uc¢inného do 31. 12. 2013 (dale jen ,,ObchZ%).
Vzhledem k tomu, Ze forma pravniho jednani je v zakladnich obrysech
typicky délena na formu zakonnou a formu ujednanou stranami, respektuji
autofi tuto skutecnost i pro ucely tohoto piispévku, a proto se vénuji jednak
formé stanovené zakonem, jednak form¢é ujednané stranami.

2 Zahrani¢ni pravni upravy formy pravniho jednani

2.1 Némecka pravni uprava formy pravniho jednani

2.1.1 Zdkonnd forma
Neémecky obéansky zakonik (dale jen ,,BGB®) zvolil v zajmu co mozna nej-
menstho omezeni pravniho styku tzv. Formfreiheit, tedy svobodu formy
pravnich tkond'. Némecky BGB rozeznava nekolik druht formy pravaich
ukont podle stupnovité koncepce. Mezi formy pocitd soucasnou fyzic-
kou pfitomnost smluvnich stran® a pisemnou formu, kterou déli na pros-
tou pisemnou formu, formu tfedniho ovéfeni, které se ovsem nevztahuje
na samotny text piislusné listiny (dokumentu), nybrz pouze na podpis pod
pisemné zachycenym obsahem listiny, a formu notafského zapisu, ktera
pfedstavuje ,,nejsilnéjsi druh pisemné formy* a v protikladu k ufednimu
ovéfeni se nevztahuje pouze na samotny podpis, nybrz na obsah celé lis-
tiny’. Formu notéfského zipisu BGB utcuje pro dispoziéni tkony s nemo-
vitostmi®. Tato forma dispozi¢nich aktd ma pfedevsim varovnou funkci
a ma upozornit jak zcizitele, tak nabyvatele na vyznamnost jimi realizova-

1 HEFERMEHL. In: SOERGEL, T. Hans; WOLF, Manfred. Biirgerliches Gesetzbuch.
Komenntar. Allgemeiner Teil. Band 2. § 104-240. 13. Auflage. Stuttgart: W. Kohlhammer
GmbH, 1999, s. 24.

2 Napt. § 925 BGB pii pfevodu pozemku vyzaduje soucasnou fyzickou pfitomnost zci-
zitele a nabyvatele nebo § 1410 BGB, ktery pro formu manzelské smlouvy vyzaduje
soucasnou fyzickou pfitomnost manzeld pfed notafem, apod.

3 HEFERMEHL. 1999, op cit., s. 125.

4 Vedle dispozi¢nich aktd s nemovitosti stanovi formu notafského zapisu napt. § 15
odst. 3 a 4 zakona o spolec¢nosti s ru¢enim omezenym pro zcizeni obchodniho podilu
ve spolecnosti s ru¢enim omezenym.

93



DNY PRAVA / DAYS OF LAW 2015

nych pravnich aktd, chranit smluvni strany pfed uspéchanosti zamyslené¢ho
pravniho dkonu a soucasné zajistit realizaci pravnfho aktu prostfednictvim
profesionalni osoby notate’.

Pozadavek formy pravniho jednani mize vyplyvat jednak ze zakona, jed-
nak z ujednani stran. Rozhodujicim ustanovenim, na jehoz zakladé se posu-
zuji praval nasledky nedostatku formy pravafho dkonu podle némeckého
BGB je obsazen v § 125 BGB, ktery stanovi, ze ,,/p/rdvni sikon, kterym neni
dodrgena dkonem predepsand forma, je neplany. (odst. 1) a ,,/vjada pravnin diko-
nem volené formy ma v pochybnostech a ndsledek neplatnost.“ (odst. 2). Stranam
je ponechano na vuli, jakou formu pro svij prava{ ukon zvolf a jaké pravni
nasledky chtéjf s jejim nedodrzenim sledovat. Rovnéz zruseni, resp. odvo-
lani ujednané povinnosti stran dodrzet ujednanou formu pravniho tkonu
nalezi do svobodné dispozice stran. BGB upravuje jediné vykladové pravi-
dlo (§ 125 odst. 2), ve vztahu k formé ujednané stranami’.

Nasledky nedodrzen{ formy podle BGB se lisi podle toho, zda povinnost
dodrzet formu stanovi zakon nebo ujednani stran. Nedodrzen{ zakonného
pfedpisu o formé pravniho tkonu vede zasadné k jeho neplatnost®, aniz
by byl rozlisovan ucel pravniho tkonu. Pouze pro nékteré ptipady umoz-
nuje BGB zhojeni vady formy prostfednictvim plnéni stran, pfipadné jedné
z nich’. Moznosti zhojeni nedostatku formy pravniho ukonu zikon vyjad-
fuje skutecnost, ze se neplatnost (pravai nasledek jejiho nedodrzeni) orien-
tuje pouze na zavazek k plnéni, nikoli na samotny pravai davod".

Povinnost dodrzet pfedepsanou formu se vztahuje zasadné na cely pravni
ukon, resp. zasadné na projevy smluvnich stran. Vyjimecné zakon vyzaduje
formu pouze pro utcity pravni tkon jedné strany (viz naptf. § 766 BGB
urcyjici formu rucitelského zavazku nebo § 780 BGB vymezujici uznani

5  HEFERMEHL. 1999, op cit., s. 129.

6 Pozadavek pisemné formy upravuje BGB napt. pro smlouvu o spotfebitelském uvéru,
najemni smlouvu o pozemcich, bytovych nebo nebytovych prostorech, které jsou uza-
vieny na dobu delsi nez jeden rok (srov. § 578 BGB).

7 HEFERMEHL. 1999, op cit., s. 124.

8 HEFERMEHL. 1999, op cit., s. 125.

9 Takové zhojen{ stanovi napt. § 518 BGB pro formu slibu darovani., § 766, ktery stanov{
povinnost pisemné formy rucitelského zavazku, kterd, neni-li dodrzena, je zhojena v pii-
pade, Ze rucitel hlavni zavazek splni.

10 HEFERMEHL. 1999, op cit., s. 129.
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dluhu a § 781 BGB regulujici pfevzeti dluhu)''. Zikonna povinnost formy
se nevztahuje pouze na podstatné nalezitosti pravniho dkonu (smlouvy) —
tedy pouze na essentialia negotii (napf. ujednani o pfedmétu, cené a smluv-
nich stranach u kupni smlouvy) — nybrz na vsechna ujednani, kterym strany
piikladaji vjznam — tedy vcetné vedlejsich ujednani (accidentalia negotii —
platebni podminky, lhuty k dodani véci atd.)'>. Zikonna povinnost dodt-
zen{ formy se uplatni rovnéz pro pozdéjsi zmény, doplnéni nebo zruseni
smlouvy.

Pravnim nésledkem nedodrzeni zakonem pfedepsané formy je neplat-
nost pravntho dkonu (smlouvy) — viz § 125 véta prvai BGB"” - nevyza-
duje se tedy dovolani se neplatnosti ani jiny projev vile nékteré ze stran
ani tfeti osoby. Vychazi se z myslenky, ze pravni pfedpis o formé by bez
stanovenych nasledku neplatnosti byl zbytecny'*. Vzhledem ke skutec¢nosti,
ze v pifpadé nedodrzeni zakonem piedepsané formy je sankci neplatnost
pravnfho ukonu, nevznika ani Zadna povinnost (pravo — u synallagmatickych
zavazkd) na plnéni. Otazku vyvolava neplatnost vedlejsiho ujednani u prav-
niho tkonu, ktery je ze zakona spojen s urcitou formou. Tehdy je obecné
pfijiman nazor, ze je neplatné vedlejsi ujednani a v pochybnostech rovnéz
cely pravai tkon".

2.1.2 Forma ujednand stranami

Pokud smluvni strany u jinak neformalnich pravnich jednani ujednaji,
ze vysledek jejich vyjednavani v podobé uzavieni smlouvy a jejich nasled-
nych zmén, doplnkd, jakoz i piipadné jeji zruseni se ma uskutecnit v urcité
formé (napf. pisemn¢), muze takové ujednani podle némeckého BGB plnit
rozlicné funkce. Pfedné muze takové ujednani mit pouze tzv. redakéni
vyznam, jehoz smyslem je vyhradné usnadnéni dakazni pozice smluvnich
stran v podobé¢ jednodussi dokazatelnosti obsahu pravniho vztahu (pochopi-
telné se ustni dohoda stran neprokazuje tak jednoduse, jako je tomu u formy

1 HEFERMEHL. 1999, op cit., s. 127.

12 HEFERMEHL. 1999, op cit., s. 128.

13 HEFERMEHL. 1999, op cit., s. 134.

14 Tamtéz.

15 Srov. § 139 BGB, ktery upravuje castecnou neplatnost; ,pokud je nicotnd ponze idst pravniho
dlkonn, je nicotny cely pravni iikon, pokud neni moZné prijmont 3avér, ge by byl ulinén i bez této nicotné
casti.
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pisemné)'®

. Soucasné ovsem ujednani o povinnosti dodrzeni stranami sjed-
nané formy muze mit vyznam podminky tc¢innosti pravniho ukonu'’.

Pravnim nasledkem nedodrzeni formy pravniho dkonu ujednané stranami
je v pochybnostech neplatnost pravniho tkonu'® — tedy stejny pravni nasle-
dek, ktery zdkon urcuje pro nedodrzeni formy pfedepsané zakonem (§ 125
véta druhda BGB). BGB v § 154 odst. 1 stanovi, ze ,pokud se strany nesjednotily
na vsech bodech smlonyy, o kterych se podle probldseni také jedné 3 nich ma tykat ujednani,
mid se smlonva v pochybnostech za nenzavienon. “a podle odst. 2, pokud byla njednand
dokumentace amyslené smlouvy, neni v pochybnostech uzgaviena, doknd nedojde £ _jeji
dokumentaci.“ Plat proto, ze § 125 véta druhda BGB a § 154 odst. 2 BGB jsou
vykladova pravidla. Podstata spociva v tom, ze smluvni strany mohou klau-
zuli o dodrzeni pisemné formy ,,suspendovat®, a to bud vseobecné, nebo
pro urcité pifpady (napf. jednotlivd ujednani). Proto podle némeckého prava
plati, Ze i tehdy, pokud napf. najemni nebo spolecenska smlouva obsahuje
ujednani, ze zmény smlouvy mus{ byt provedeny v pisemné formé, mohou
se 1 pfes takové ujednani ve smlouvé rovnéz ustni ujednani stat (4cinnou)
soucasti pisemné smlouvy, a to za pfedpokladu, Ze strany chtély souhlasné
ustné ujednat, tedy sjednotit se na tom, ze pro jejich smluvni vztah plati
vedle listinného obsahu smlouvy rovnéz toto ustni ujednani". Shodné poza-
davek zruseni smlouvy v pisemné formé muze byt vyloucen ustnim ujed-
nanim stran nebo i konkludentné. Také plnéni z pravniho dkonu, pro ktery
byla pfedepsana ujednana forma lze spatfovat jako jeden z divodu sveédéici
o zaveru rezignace stran na dodrzeni formy pravniho dkonu. Pouze tehdy,
pokud neni mozné zjistit odchylnou vtli smluvnich stran, pisobi nedodrzeni
formy sjednané stranami neplatnost pravniho dkonu™. Uvedené plati shodné
pro vsechna vedlejsi ujednani pravniho ukonu (smlouvy). Nedodrzeni stra-
nami ujednané formy ma za nasledek neplatnost pravnfho dkonu v pochyb-
nostech, ze forma pravntho tkonu je stranami sjednana jako konstitutivni*.

16 Palandt, Otto, Bessenge, Peter. Biirgerliches Gesetzbuch mit Nebengesetzen. 74., neu-
bearbeitete Auflage. C. H. Beck: Miinchen, 2015, s. 128.

17 HEFERMEHL. 1999, op cit., s. 129.

18 HEFERMEHL. 1999, op cit., s. 136.

19 Rozhodnuti némeckého BGH ze dne 2. 6. 1976, sp. zn. VIII ZR 97/74.

20 HEFERMEHL. 1999, op cit., s. 136-137.

21 Tamtéz.
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Prave v této skutecnosti spociva podstatny rozdil mezi zdkonnou formou
a formou ujednanou stranami. Nedodrzeni pfedepsané formy smluvnimi
stranami ma podobé¢ jako nedodrzeni zakonem pfedepsané formy za nasle-
dek neplatnost pravniho ukonu, ovsem pouze tehdy, pokud tato byla sjed-
nana jako konstitutivnd. Strana, ktera se dovolava zmény pisemné uzaviené
smlouvy, kterd nebyla realizovana ve smlouvou pfedepsané formé, musi
zasadné dokazat, ze doslo k platnému ujednani (zméné smlouvy) a nebyla
dodrzena forma pro jeji zménu®.

Podobn¢ je tieba fesit situace, kdy smluvni strany pominou (z divodu
neuvédoment si) klauzuli o formé stanovené ve smlouve. V takové situaci
ovsem chybi vyslovnd nebo alesponl mlcky realizovana suspenze takového
ujednani o povinnosti dodrzet formu, a proto vznika otazka, zda napf. ustné
ujednané je platné nebo podle § 125 véty druhé BGB nicotné®. V takovych
piipadech je totiz ucinnost ustniho ujednani vazana na zruseni ve smlouve
ujednané klauzule o formé, a to na zikladé doktriny contrarius actus™.
Pokud proto strany chtély ucinit jimi ujednané platnym, nemuze ve smlouvé
obsazena klauzule o povinnosti dodrzet uréitou formu byt na Gjmu platnosti
napf. dstné¢ ujednaného. Tehdy totiz strany chtély souhlasnym dstnim ujed-
nanim ptikaz formy vyloucit.

2.2 rakouska pravni uprava formy pravniho jednani

Rakousky ABGB vychazi z principu neformélnosti pravnich tkond®, pifi-
¢emz vyjimky jsou stanoveny bud’ zakonem (§ 886 ABGB) nebo ujednanim
stran (§ 884 a 885 ABGB). Pokud si strany vyhradi pro smlouvu urcitou
formu, pfedpoklada se, ze nechtéji byt vazany, pokud takova forma nebude

22 Tak napf. pokud je poslednich dvacet let bez jakéhokoli odporu rozdélovan zisk mezi
spolecniky vefejné obchodni spolec¢nosti rozdiln¢ od toho, jak stanovi spolecenska
smlouva, vznika skute¢na domnénka, ze doslo ke konkludentni zméné spolecenské
smlouvy. V takovém pfipad¢ by musel spolecnik, ktery se neplatnosti odchylného klice
rozdélovani zisku (zmény smlouvy) dovolava, dokdzat, Ze vzdor dlouholetému odlisné-
mu zachazeni smlouvu zménit nechtél.

25 HEFERMEHL. 1999, op cit., s. 127.

24 HEFERMEHL. 1999, op cit.,, s odkazem na rozhodnuti némeckého Risského soudu
ze dne 21. 3. 1919, sp. zn. I1I 388/18.

25 Neformalni je napf. i kupni smlouva, jejimz pfedmétem je nemovitost. Pisemné se sjed-
nava zpravidla pouze jako deklaratorni proto, ze pisemna forma je vyzadovana pro inta-
bulaci do vefejného seznamu.
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dodrzena®

. V pochybnostech je stranami ujednana forma dodatecny poza-
davek platnosti (i jednostrannych) pravnich dkont”. V tomto sméru proto
rakousky ABGB spojuje s formou pravniho dkonu podobné jako némecky
BGB funkci konstitutivni, kterou je tfeba odlisit od funkce deklaratorni
(slouzici k ,,pouhé” dokumentaci obsahu ujednani) bez spojeni pravnich
nasledkt s takovym ujedninim®. Deklaratorni forma slouzi v podstaté
pouze k prokazani existence urcitého pravniho poméru, resp. ma povahu
dukazni listiny.

Ustanoveni § 884 ABGB plni roli vykladového ustanoveni. Pokud toto
ujednani plni roli vykladového ustanoveni, dochazi k vyvriceni pfedpo-
kladu § 884 ABGB poukazem na spolecnou vuli stran, tedy existenci vile
stran byt vazan®. Pokud proto napf. nabidka na uzavieni smlouvy obsa-
huje klauzuli o uzavieni smlouvy v pisemné formé, nebude smlouva uza-
vfena ustni nebo konkludentni formou. Pokud si naopak oblat v ramci své
»akceptace® vymini pisemnou formu pravniho tkonu (smlouva), povazuje
se to za novou nabidku™.

Nedodrzeni pfedepsané (zakonné nebo konstitutivni smluvni) formy
mi za nésledek zasadné neplatnost pravniho tkonu’. Toto pravidlo
ma ovSem omezeny vyznam v tom sméru, ze podle § 1432 ABGB** existuje
minimalné naturdlni obligace a vada formy je zpravidla zhojena plnénim
stran. Vadu formy, prave proto, ze jejim nasledkem je neplatnost pravniho
ukonu, je tfeba zohlednit z ufedni povinnosti”. Vzhledem ke zminovanému

26 Srov. § 884 ABGB.

27 RUMMEL, Peter. Kommentar zum Allgemeinen  biirgerlichen — Gesetzbuch in  zwei
Béinden. 3., neubearbeitete und erwaiterte Auflage. Wien: Manzsche Verlags- und
Universititsbuchhandlung, 2007, s. 1470.

28V tomto sméru lze poukazat na davné rozhodnuti rakouského OGH ze dne 30. 6. 1954,
sp. zn. 3 Ob 432/54, ve kterém rakousky OGH uvedl, Ze ,,pokud si sminvni strana vybradi,
Se zdvaznd bude smlonva tehdy, poknd bude néinéna v pisemné formeé a druba strana soublasi, potom
nemiige ani jedna, ani drubd strana Zddat pred spinénim pogadavku formy plnéni Ze smlonvy.

29 RUMMEL. 2007, op. cit., s. 1470.

30 Tamtéz Shodné i HULMAK In: HULMAK, Milan a kol. Obéansky zdkonik V. Zivazkové
pravo. Obecnd &ist (§f 1721-2054). Komentar: 1. vyd. Praha: C. H. Beck, 2014, s. 187.

31 RUMMEL. 2007, op. cit., s. 1478.

32 § 1432 ABGB stanovi, Ze ,,presto nemohou byt poadovdny 3pét platby na promiené dluby nebo
dluby neplatné pouzge pro nedostatek formy, nebo k jejichs vymozeni gdkon apovida Falobni prdve
a stejné tak nemohon byt pogadovina pét plnéni, pokud nékdo plnil, alkoli védél, e & tomn neni
povinen. “ Srov. obdobu tohoto ustanoveni v § 2997 Ob¢Z.

33 RUMMEL. 2007, op. cit., s. 1478.
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ustanoveni § 1432 ABGB ovSem zakonodarce pfiznava formeé nizs$i vjznam
nez jinym divodim neplatnosti, coz ostatné piipoust! tim, ze umoznuje
zhojen{ vady prostfednictvim plnéni. Pravé i ve slové ,,pouze” pouzitém
v § 1432 ABGB se projevuje stupniovité vazeni divodi neplatnosti pravnich
ukonu zakonodarcem™.

2.3 Svycarska pravni uprava formy pravniho jednani

Svycarské pravo se stejné jako pravo némecké a rakouské hlasi k véeobecné
svobodé ve volbé formy pravnich dkont (tzv. Formfreiheit), a to konkrétné
v ¢l 11 odst. 1 OR”. Zikonnd pisemna forma je v ¢l. 12-15 OR normovéna
podobne jako v némeckém BGB, zejména v ustanoveni cl. 12, ktery stanovi,
ze ,pokud je pro smlonvu akonem stanovena pisemnd forma plati tento predpis rovné¥
pro kagdon zménn, s vyjimkon doplinjicich vedlejsich ustanovent, kterd nejsou s listinon
v protikladn . Vedle zakonem urcené formy pro pravni tkony si mohou rov-
néz strany ujednat formu vlastniho pravnfho tkonu (smlouvy), a to v rezimu
&. 16 OR™. Svycarsky OR vedle zikonné formy a formy ujednané stra-
nami rozlisuje rovnéz formu ufedniho ovéfent, kterou vyzaduje (¢l. 216 OR)
napf. pro kupni smlouvu, jejimz pfedmétem je nemovitost. Porusen{ zako-
nem pfedepsané povinnosti formy vede ve smyslu ¢l. 11 odst. 2 OR zasadné
k neplatnosti pravaiho tkonu.

2.4 Francouzska pravni uprava formy pravniho jednani

Francouzské pravo rozlisuje mezi jednoduchou pisemnou formou (acte sous
seing privé) — napf. ¢l. 1325 CC pro ucely synallagmatickych smluv a ufed-
nim ovéfenim (acte authentique). Poruseni prosté (jednoduché) pisemné
formy nevede k neplatnosti, nybrz pouze k dikaznim sloZitostem, protoze
podle ¢l. 1347 CC je pfedepsana ein commencement de preuve par octet.
Nedodrzeni formy notafského zapisu naopak vede zasadné k neplatnosti

pravniho dkonu.

34 HEISS, Helmut. Formmidingel nnd ibre Sanktionen. Eine Privatrechtsvergleichende Untersuchung.
Mohr Siebeck: Tiibingen, 1999, s. 19.

35 A contr. znéni ,, [s/mlonvy vyZaduji k jejich platnosti zvldstni formu pouzge tebhdy, pokud tak prede-
pisuje zakon.“ (odst. 1) a,,[pJokud neni o vygnamn a ficinkn akonem predepsané formy uréeno néco
Jiného, zavisi na jejim dodrgent platnost smlonvy. “ (odst. 2).

36 Ktery stanovi, ze ,,/pJokud je pro smlonvu, kterd ge zdkona nebyla spojena s uréitou formon, apli-
kace takové byla vyhrazena, predpoklidd se, e strany nechtély byt pred splnénim formy zavdziny.
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2.5 Spanélska pravni tprava formy pravniho jednani

Ve spanélském pravu nalezneme obecnou upravu formy pravnich jednani
v obcanském zakoniku (Cédigo civil), a to v knize ctvrté, kterd upravuje zavazky
a smlouvy. Spanélsky obéansky zdkonik totiz neobsahuje obecnou dpravu
pravnich jednani, ale pouze obecnou dpravu smlouvy. Ctvrta kapitola nese
nazev ,,O ucéinnosti smluv®, prestoze jejim obsahem je pravé obecna uprava
formy smluv. Tento zdanlivy rozpor plyne z historického vyvoje. V ptvodnim
navrhu obcanského zdkoniku byla tato kapitola nazvana ,,O formé smluv®,
nicméné pfi projednavani navrhu parlamentem doslo ke zméné nazvu. Nazev
tak odpovida funkci, kterou podminka nélezité formy ma”’.

Spanélské pravo je shodné jako prevaini vétsina evropskych kodifikac
postaveno na svobod¢ formy pravnich jednani, resp. smluv. Tento zakladni
princip je vyjadfen v ¢l. 1278 CC. Podle tohoto ustanoven{ se smlouva stava
zavaznou, at’ uz je ucinéna v jakékoliv formé, pokud jsou splnény zakladni
podminky jeji platnosti. CL. 1279 déle stanovi: ,,Pokud zikon vyZaduje pisem-
non nebo jinou vldstni formu pro fcinnost gdvazki plynoncich 3 dané smlonyy, mobon
se smluvni strany navzdjem domdibat naplnéni této formy od té chvile, kdy bylo dosazeno
konsenzu a dalsich nexbytnych ndleitosti pro jeji platnost.

gpanélské teorie prava rozliSuje mezi formou ,ad solemnitatem®™ a ,,ad
probationem®, coz doslovné znamena ,,pro vaznost™ a ,,pro dukaz®. Je-li
vyzadovana forma ,,ad solemnitatem®, pak dodrzeni této formy je nezbytné
pro samotnou platnost pravniho jednani® Naopak v pfipad¢ formy ,,ad
probationem® jde pouze o pozadavek formy za tcelem prokazani pravntho
jednani. Nedodrzeni formy ,,ad probationem® tak nijak neovliviiuje platnost
pravniho jednani®.

V uvedeném smyslu je nutné rozumét rovnéz vyse citovanému cl. 1279,
nebot’ ten zjevné hovoif o formé ,,ad probationem®. Pokud by totiz byla

37 REGLERO CAMPOS, L. Fernadno. De Ja ¢ficacia de los contratos [online]. vlex,
2015 [cit. 10. 10. 2015]. Dostupné z: http://libros-revistasdetecho.vlex.es/vid/
articulos231167?_ga=1.136134776.856941013.1444480014.

38 Ad solemnitatem. Enciclopedia juridica [online]. Theodakis publishing Ltd. © 2014 [cit.
10. 10. 2015]. Dostupné z: http:/ /www.enciclopedia-juridica.biz14.com/d/ad-solemni-
tatem/ad-solemnitatem.htm

39 Ad probationem. Enciclopedia juridica [online]. Theodakis publishing Ltd. © 2014 [cit.
10. 10. 2015]. Dostupné z: http:/ /www.enciclopedia-juridica.biz14.com/d/ad-probatio-
nem/ad-probationem.htm.
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zakonem vyzadovana forma ,,ad solemnitatem®, nebyla by naplnéna jedna
z nalezitosti pravniho jednani, a proto by ani neslo o platné pravni jednani.
Napt. ¢l. 633 CC vyzaduje formu vefejné listiny pro darovani nemovité
véci, pficemz vyslovné uvadi, Ze je tato forma podminkou platnosti tohoto
darovani. Jde tak z pohledu $panélského prava o formu ,,ad solemnitatem®.
Naopak napt. v ¢l. 1280 CC je vyzadovana pisemnd forma pro takovou
smlouvu, podle niZ plnéni jedné nebo obou stran pfesahuje 1500 peset

(cca 9 €). V tomto piipad¢ jde vSak o pozadavek formy ,,ad probationem**.

Pro posouzeni, zda zédkonny pozadavek urcité formy pravniho jednani
(smlouvy) ovliviiuje soucasné jeho platnost, je tak nutné se vzdy zabyvat
tim, zda zdkon vyzaduje danou formu jako zakladni podminku platnosti (jde
o formu ,,ad solemnitatem®). Je-li tomu tak, je ve $panclské pravni teorii
v pifpadé nedodrzen{ této formy dovozovana dokonce nicotnost pravniho
jednani*'. Ve $panélské doktriné ovsem nepanuje jednoznaéna shoda v roz-
liseni nicotnosti (la inexistencia) a absolutni neplatnosti (la nulidad de pleno
Derecho). Proto ¢ast Spanélské doktriny pfichazi s tfetim pojmem uplna
neplatnost (la nulidad radical), jakozto jedine¢nym pojmem zastfesujicim
oba pfedchazejici. Pii této teorii je tak nedodrzeni formy, kterd je zdkonem
vyzadovana jako zikladni podminka, ddvodem uplné neplatnosti*.

2.6 Italska pravni aprava formy pravniho jednani

Italské pravo rozeznava formu ufednfho ovéfeni (atto pubblico) v souvis-
losti s v§eobecnym pfedpisem o dikazu v ¢l. 2699 Codice Civile a jedno-
duchou (prostou) pisemnou formu (scrittura), kterou Codice civile upra-
vuje v ¢l. 2702 CC. Porudeni pozadavku ufednfho ovéfeni jakozto pfipadu,
které Codice civile vypocitava v ¢l. 1350, vedou podle tohoto predpisu
k neplatnosti pravntho ukonu®. Pfipady jednoduché pisemné formy, které
jsou vypocitany zejména v ¢l. 1350 a 2643 CC podle italského prava stejné

40 Contratacion mercantil y bancaria. Madrid: Grupo El Derecho y Quantor, 2010, 880 s.
ISBN 978-841-5145-189, 5. 433.

41 PUIG PENA, Federico. Compendio de derecho civil espasiol. (2. ed. tev. y puesta al dia).
Pamplona: Aranzadi, 1972. ISBN 84-368-0043-5, s. 867.

42 Tamtéz, s. 870.

43 Jedna se zejména o pifpady smluv, jejichz pfedmétem je pfevod vlastnického prava k ne-
movitosti, najemni smlouvy, které jsou uzavieny na dobu delsi nez devét let, smlouvy
o zfizeni vécného bfemene, apod.
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jako v piipadé prava francouzského neptsobi neplatnost pravniho tkonu
(smlouvy), nybrz jeji nedodrzeni vede k dikaznim slozitostem, protoze
v €. 2721 a nasl. CC prakticky pro kazdy spor, ktery pfevysi uréitou hranici,
vylucuje ,,astnf sveédectvi® (dokazatelnost).

2.7 Anglicka pravni aprava formy pravniho jednani

Anglické pravo rozeznava stran formy pravniho tkonu tzv. contract under
seal a pisemnou formu. Prvné jmenovana forma plati podle common law
napf. pro zavazek darovani. Jednoducha pisemna forma posta¢i podle Law
of Property Act z roku 1925 napt. pro pravni dkony tykajici se nemovi-
tostl. Poruseni formy nepusobi zasadné neplatnost pravaiho dkonu, nybrz
ma vztah pouze do oblasti procesni dokazatelnosti, nebot” neni-li dodrzena
forma, je vyloucena dokazatelnost takového pravntho ukonu. Casteéné
plnéni ucastniky zhojuje podle prava ekvity vadu formy, pokud by jednani
protistrany bylo tfeba hodnotit jinak jako podvodné.

2.8 Ceska pravni uprava formy pravniho jednani

V souvislosti s nabytim ucinnosti Ob¢Z odpadla troji pravni dprava
formy pravniho jednan{ obsazena v Ob¢Z 1964, Obchoz, jakoz i v zakoné
¢. 262/2006 Sb., zakoniku price, ve znéni pozdéjsich pfedpisa (déile jen
»PrZ). ObeZ 1964 upravoval nasledky nedodrzeni formy pravniho jednani
v § 40 ObeZ 1964, a to tak, ze ,,/njebyl-li pravni dikon ulinén ve formé, kteron vyga-
duje gdkon nebo doboda sicastnikd, je neplatny. a ,[plisemné uzaviend dobhoda miige
byt zménéna nebo grusena pouze pisemné. “Pravni nasledky se podle pravni apravy
v Ob¢Z 1964 lisily podle toho, zda byla porusena zakonem stanovena forma
nebo forma ujednand stranami. Zatimco poruseni zakonem pfedepsané
formy bylo stthano absolutni neplatnosti (§ 39 Ob¢Z 1964), poruseni formy
yjednané stranami bylo stthano neplatnostf relativni (§ 40a ObcZ 1964).

Pravni uprava formy pravniho tkonu v ObchZ byla obsazena v § 272, ktery
stanovil, ze ,,/s/milouva vyZaduje k platnosti pisemnou formu pouge v pripadech stano-
venyjch v tomto dkoné nebo kdyg alesport jedna strana pri jedndni o uzgavieni smlonyy
projevi vili, aby smlouva byla uzaviena v pisenmé formé. (odst. 1) a ,,/ojbsabuje-li
plsemné uzaviend smilouva ustanovent, e mize byt ménéna nebo rusena pouzge dobo-
don stran v pisemné forme, miige byt smlouva ménéna nebo rusena ponzge pisemneé.
(odst. 2).
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Podle nové pravni upravy se lisi pravni nasledky nedodrzeni formy pravatho
jednani stanovené zakonem a formy ujednané stranami. Soucasné je tieba
rozlisit formu pravniho jednini pro uzavieni smlouvy (§ 1758 ObcZ)
a formu pravnfho jednan{ pro jejf ptipadnou zménu ¢i zruseni (lex specialis
§ 582).

Pravnim nasledkem nedodrzeni formy stanovené zakonem je vzdy abso-
lutni neplatnost pravaiho jednani (§ 588 ObcZ), nejde-li ovsem o piipady,
kdy je forma stanovena zdkonem v ¢asti Ctvrté obc¢anského zakoniku (rela-
tivni majetkova prava). Tehdy je nasledkem nedodrzeni formy neplatnost
pro ta pravn{ jednani, ze kterych jesté nebylo plnéno. Bylo-li jiz plnéno,
dochazi ke zhojeni vady zakonem pfedepsané formy. Proto je tfeba v tomto
sméru rozliSovat, za jakym ucelem je zdkonem pfedepsana forma obsazena
v té které casti obcanského zakoniku.

Pravni nasledky nedodrzeni formy ujednané stranami jsou rozdilné v zavis-
losti na tom, zda je stranami ujednand konstitutiva{ forma pravaiho jednani,
jejiz nedodrzen{ (pfi uzavirani smlouvy, nikoli pfi jeji zméné, zrusenf apod. —
stov. § 1758 ObcZ) je sankcionovano absolutni neplatnosti (stov. ,,strany
nechteji byt vazany“) a pravnl nasledky nedodrzeni formy pravniho jednani
v podobé relativni neplatnosti, jde-li o pravni jednani v podobé piipadné
zmeny ¢l zrusend jiz existujici smlouvy (srov. § 582 ObcZ).

Ob¢Z tedy v ramci formy pravnfho jednani rozlisuje vice podkategorii,
které v ObcZ 1964 a v ObchZ nebyly rozliSovany. Vedle kategorie smluvni
a zakonné formy pravniho jednani déli Ob¢Z pravni nasledky nedodrzeni
zakonné formy pravniho jednani (zhojen{ zdkonem pfedepsané formy
plnénim pro ucely casti ctvrté ObEZ — relativni majetkova prava) a pravni
nasledky nedodrzeni smluvni formy, v ramci které rozliSuje konstitutivni
formu (oproti forme deklaratorni, jejiz nedodrzeni zadné negativni pravni
nasledky neptisobi), a to pfi sjednavani smlouvy (§ 1758 Ob¢Z) a pro pii-
padnou jeji zménu ¢i zrudeni (G¢inné) smlouvy. V takovém piipade je prav-
nim nasledkem relativni neplatnost pravntho jednani.

3 Zavér
Autofi se v piispévku zabyvali naleZitost formy pravniho jednani a dtsledky
jejtho nedodrzeni v evropském kontextu. Touto problematikou se zabyvali
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ve vztahu k némecké, rakouské, svycarské, francouzské, spanclské, italské
a Ceské pravni aprave. Spole¢nym pro tyto pravni fady je zakladni vycho-
disko, a to svoboda volby formy pravniho jednani, jez je uplatiovana
az na zakonné vyjimky. Dusledky nedodrzeni formy pravntho jednani,
at’ uz zakonné nebo stranami zvolené, se vsak jiz v jednotlivych pravaich
tadech lisf, zejména s ohledem na funkci, jiz pravni fad v tom kterém piipadé
formé pravnfho jednani pfiklada. Funkce muze byt bud konstitutivni, tedy
vedouci ke vzniku daného pravniho jednani, anebo pouze deklaratorni, jez
vede k jednodussi prokazatelnosti existence pravnfho jednani, aniz by vsak
dodrzeni dané formy mélo na existenci pravntho jednan{ vliv.
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v ramci elektronického obchodovania’
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Abstract in original language

V dnesnom elektronickom a digitilnom svete sa do popredia ¢oraz Castejsie
dostava elektronické obchodovanie, ktoré je sucast’ou nasho denného fun-
govania. Mnoho obchodnych opericii prebicha vo virtudlnom svete a tyka
sa nielen podnikatel'ov, ktorf medzi sebou obchoduju elektronicky, ale aj bez-
ného obcana, ktory sa dostava do styku s uzatvaranim zmlav v elektronicke;
forme. Prave v tomto ohlade je podla ndzoru autoriek potrebné zaoberat’
sa aj otazkami ako je virtualna identita, ochrana osobnych udajov, ochrana
obchodného tajomstva a zachovivania mlcanlivosti v ramci obchodno-
pravaych vzt'ahov. Autorky sa v tomto prispevku rozhodli, okrem iného,
venovat’ niektorym aspektom ochrany osobnych udajov v raimci elektronic-
kého obchodovania, nevynechajic aj skimanie virtualnej identity dcastnikov
¢i uz obchodnopravnych vzt'ahov alebo obcianskopravaych vzt’ahov vzni-
kajucich vo virtudlnom svete.

Keywords in original language

Osobné udaje; virtualna identita; ochrana osobnych udajov; elektronicky

obchod.

Abstract

Electronic commerce, which is a part of our daily operations, increasingly
gains ground in today’s electronic and digital world. Many business opera-
tions takes place in the virtual world and concerns not only of business-
men who trade between themselves electronically, but also ordinary citizens
who get into contact with the conclusion of a contracts in electronic form.
It is in this respect, in the opinion of the authors necessary to deal with

1 Tento prispevok vznikol v riamci riesenia grantovej ulohy APVV ¢ 14-0598
,»Elektronizacia v podnikani s akcentom na pravne a technické aspekty*.
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issues such as virtual identity, personal data protection, business confiden-
tiality protection and confidentiality in the framework of commercial law
relations. The authors in this paper decided, inter alia, to cover some aspects
of personal data protection in e-commerce, but also to explore virtual iden-
tity of participants of either commercial law relations or civil law relations
arising in the virtual world.

Keywords

Personal Data; Virtual Identity; Personal Data Protection; Electronic
Commerece.

1 Virtualna identita

Uvodnou ¢ast’'ou prispevku, zaoberajicom sa ochranou osobnych udajov
v ramci elektronického obchodovania, musi byt’ nevyhnutne ¢ast’ pojedna-
vajuca o virtualnej identite.

Virtualna identita, resp. identifikdcia subjektu elektronického pravneho
ukonu je pri elektronickom obchodovani viac nez nevyhnutna. Pravne
ukony vo virtudlnom svete sa uskutocfiuji vocéi nepritomnym osobam,
a preto sa vo zvysenej miere kladie déraz na zistenie totoznosti subjektu
pravneho tkonu.?

Na identifikaciu fyzickej osoby pri realizacii pravaych ukonov beznym, teda
nie elektronickym spésobom sa bezne pouziva meno a priezvisko, pripadne
aj obciansky preukaz, resp. aj iny preukaz. V pripade identifikacie fyzickej
osoby podnikatela, vypis zo Zivnostenského registra a v pripade slobodnjch
povolani, licencia. K identifikacii pravnickej osoby je mozné pouzit’ vypis
z Obchodného registra. No pri realizovan{ pravanych ukonov vo virtualnom
svete je situdcia ind. Adresat uz konkrétneho pravneho tkonu si v prostredi
Internetu nema ako overit’ skuto¢nu identitu konajicej osoby. Pre komuni-
kaciu v kyberpriestore je podmienkou vytvorenie vlastnej virtualnej iden-
tity. Nie je mozné sa pripojit’ k sieti bez IP adresy’, nie je mozné posielat’

2 FRIMMEL, M. Etlektronicky obchod. 1. vyd. Praha: Prospektum, 2002, 324s.
ISBN 80-7175-114-6.
3 IP adresou je ¢islo, ktoré oznacuje kazdy pristroj pripojeny do komunikac¢nej siete.
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email bez emailovej schranky, a neexistuje emailova schranka bez domény.*

Vo vseobecnosti, fyzické osoby, ale aj pravnické, pri komunikacii vo virtu-
alnom svete nepouzivaji svoje presné mena, resp. oznacenia, ale vystupuji
pod urcitou e-mailovou adresou. Mozno povedat’, ze podoba virtudlnej
identity je vylu¢ne v dispozicii osoby, ktora ju vytvara, a preto bez d'alsich
identifika¢nych znakov nie je mozné urcit’ o aku osobu sa jedna.

Lawrence Lessig a Hale Abelson vo svojej publikacii Digital Identity in cyber-
space’, upozornili na zakladny rozdiel medzi skutoénym (redlnym) svetom
a virtudlnym svetom. V uvedenej publikdcii uvadzajy, ze kym pri interne-
tovej komunikacii, samotny pravny tkon neobsahuje, okrem informicii,
ktoré ma v dmysle jeho odosielatel poskytnut’, ziadne dalsie informacie
naviac. Naopak, pri realizovan{ pravnych ukonov v realnom svete, sa adre-
satovi (chtiac, ¢i nechtiac) poskytnd aj iné tzv. ,,druhotné informacie®, ktoré
dokédze svojimi zmyslami vanimat’.6

Z tohto teda vyplyva, ze pre zistenie pévodcu pravneho dkonu vo virtudl-
nom svete je potrebné k prvotnym informaciam (email, doména) pripojit’
d’alsie, druhotné informacie.

V sdcasnosti je znamych niekol'ko foriem overenia deklarovanej virtualnej
identity so skuto¢nou redlnou identitou. Jedna sa napriklad o elektronicky
podpis, pripadne o zaruceny elektronicky podpis.

Virtualnou identitou sa tiez zaobera zakon ¢. 22/2004 Z.z. o elektronickom
obchode, ktory vo svojom ustanoveni § 4 uvadza, ze vsetci poskytovate-
lia informacnych sluzieb su povinn{ poskytndt’ na elektronickom zariadeni
najmd tieto informacie: nazov, obchodné meno a sidlo poskytovatela slu-
zieb, ak ide o pravnicku osobu, alebo meno, priezvisko, miesto podnikania
a adresu bydliska poskytovatela sluzieb, ak ide o fyzicka osobu, danové iden-
tifikac¢né ¢islo, ak je platitefom dane z pridanej hodnoty, adresu elektronicke;j

4 Doménové meno je ret’azec znakov ktory umoznuje 'ahko zapamitatelnu identifikdciu
uzla pripojeného do internetovej sieti. K doménovému menu je potom v tzv. databa-
ze DNS priradena IP adresa, na ktord bude uzivatel po zadani doménového mena
presmerovany.

5  Dostupné na: http://groups.csail.mit.edu/mac/classes/6.805/student-papers/ fall98-
-papets/identity/linked-white-papet.html

6 Prikupe cigariet v trafike, predavajuici vzdy (aspon priblizne) dokaze identifikovat’, ¢iide
o osobu plnoleta alebo nie, avsak pri objednavke karténu cigariet prostrednictvom e-
-shopu nie je mozné zistit’ vek pri absencii druhotnych informacii.
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posty a telefénne ¢islo, oznacenie registra, ktory ho zapisal, a cislo zapisu,
nazov a adresu organu dozoru alebo dohladu, ktorému ¢innost’ poskytova-
tela sluzieb podlieha.

Obdobné ustanovenie obsahuje aj Obchodny zakonnik, ktory vo svojom
ustanoveni § 3a ods. 3 uklada povinnost’ uvadzat’ obchodné meno, sidlo
alebo miesto podnikania, pravnu formu pravnickej osoby a ICO, ak bolo
pridelené, na svojom webovom sidle, ak ho ma zriadené. T4ato povinnost’
sa vzt'ahuje na vsetkych podnikatel'ov, ktori maju zriadené svoje webové
sidlo, nielen na poskytovatefov informacnych sluzieb. Podla § 2 zakona
o elektronickom obchode:

a) Shuzbon informacnel spolocnosti rozumie siugba poskytovand na dialku polas
Spojenia elektronickych zariadent elektronickon komunikacnon sietou, spravidia
za fibradu na Zadost’ prijemeu siugby informacnej spolocnosti, najma komerind
komunikdcia, spracovanie, prenos, nchovdivanie, vyhladdavanie alebo hromaz-
dovanie dit a elektronickd posta okrem osobne elektronickel posty; slugbon
informaCnej spolocnosti nie sii roghlasové a televizne vysielanie vrdtane teletextn,
hlasové telefonické singby, telefaxové slugby a slugby, ktorych obsab vyluiuje ich
poskytovanie na dialkn,

b) poskytovatelom siugieb informainej spolotnosti (dalej len ,,poskytovatel sinzieb*)
sa rozumie fyzickd osoba alebo pravnickd osoba, ktord na iicely podnikania alebo
na iné ricely poskytuje siugby informacne spolotnosti; ak je poskytovatel’ slngieb
podnikatelom, umiestnenie eleketronickych ariadent potrebnych na poskytovanie
slusgieb informacnej spolocnosti nie je pre urcenie sidla alebo miesta podnikania
rozhodujrice.

Pri urcovani virtualnej identity méze castokrat nastat’ problém s presnym
urcenim, ¢i osoba, ktorej je pridelena IP adresa aj skutocne vykonala urcity
elektronicky pravny tkon a ¢i aj realne bude tymto pravaym tdkonom via-
zana. Moéze st bud o zneuzitie IP adresy, resp. e-mailovej adresy, ak bol

108



Systémové otazky soukromého prava

pravny ukon vykonany odoslanim e-mailu, alebo o situacie, kedy elektro-
nicky pravny ukon vykona mladistva osoba, ktord nema pravnu subjektivitu
na pravne tkony.

Co sa tjka zneuzitia e-mailovej adresy, ¢i uz v podobe tzv. phishingu’
alebo vo forme, odoslania e-mailu cudzou osobou z e-mailovej adresy pou-
sivatela e-mailu, k tomuto zaujal stanovisko aj Najvyssi spravay sad CR,
ktory vo svojom rozhodnuti konstatuje, ze: ,,Na drubou strann vsak je 3rejnsé,
Ze diikazn o odeslini emailu 3 nriitého politace (respektive v daném piipadé 3 IP adresy
pridélené pevné telefonni lince, jejims prostiednictvin je realizovdno pripojent k internetn)
Je nutno prignat jiston relevanci. Jednd se totig v dsadé o neprimy dikaz, ktery lze
§ jistou mirou Zjednodusent pripodobnit diikazn svédiicimn o tom, e dopravni prestupeke
byl spachan pri jizdé urcitym konkrétnim dopravnim prostredkem. 1 takovém pripadé
také nelze majitele daného dopravnibo prostriedfn bez dalsiho povagovat a pachatele
prestupku, avsak diikaz o tom, $e prestupek byl spdchan napi'_jeho vozidlem, jisté pred-
stavuje vyznamné voditko, které miige ga pomoci dalsich neprimych dikazi vydistit v to,
e je uznan vinnym.

2 Niektoré aspekty ochrany osobnych idajov vo virtualnom
svete

Otazka ochrany osobnych udajov je (nielen) v poslednom obdobi intenzfvne
pertraktovana. Uz dlhodobejsie sa touto otdzkou zaobera tak pravna teoria,
ako aj aplikacna prax. Bez formulky ,,ochrana osobnych tdajov* a ,,sthlas
so spracovanim osobnych tdajov sa dnes nezaobide ani len otvorenie ban-
kového uctu, vyplnenie tlaciv na dradoch verejnej spravy, ¢i tlaciv u lekara atd’.

7 Phishing (z angl. password fishing — doslova rybolov hesiel) je ¢innost’, pri ktorej sa pod-
prebicha tak, ze sa zalozi webstranka, ktora vyzera ako presna képia uz existujicej dove-
ryhodnej stranky, alebo ponuka nejaké vyhody po prihlaseni cez ich webstranku. Meno
a heslo zadané do phishingovej stranky, sa odosli podvodnikovi, ktory ich moéze zneu-
zit'. Phishing méze prebiehat’ aj tak, Ze sa rozposielaju e-maily, ktoré oznamuji pouziva-
tel'om zmenu uctu alebo jeho obnovenie a tak ldkaja hesla od ich pouzivatelov.

8  Rozsudok Najvyssicho spravnecho sidu CR sp. zn. 1 As 90/2008 — 189, zo diia
04. 02. 2009.
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Pravne aspekty ochrany osobnych tudajov st obsiahnuté v zdkone ¢. 122/2013
Z.z. o ochrane osobnych ddajov. Uvedeny zdkon sa vzt’ahuje na
* ochranu prav fyzickych os6b pred neopravnenym zasahovanim
do ich sikromného Zivota pri spractivani ich osobnych udajov,
* prava, povinnosti a zodpovednost’ pri spracivani osobnych udajov
tyzickych os6b
s postavenie, posobnost’ a organizaciu Uradu na ochranu osobnych
udajov Slovenskej republiky
* avzt'ahuje na kazdého, kto spractiva osobné udaje, urcuje tcel a pros-
triedky spracivania alebo poskytuje osobné idaje na spractvanie
V zmysle ustanovenia § 4 ods. 1 tohto zdkona su osobnymi ddajmi udaje
tykajuce sa urcenej alebo urcitelnej fyzickej osoby, pricom takou osobou
je osoba, ktord mozno uréit’ priamo alebo nepriamo, najmi na zaklade
vSeobecne pouzitelného identifikitora alebo na zaklade jednej ¢i viacerych
charakteristik alebo znakov, ktoré tvoria jej fyzicku, fyziologickd, psychickd,
mentilnu, ekonomicky, kultirnu alebo socidlnu identitu. Méze sa teda
jednat’ o udaje ako su meno, datum narodenia, bydlisko, fotka, e-mailova
adresa, kontaktné informacie, ¢islo bankového actu, zdravotné informacie,
ale aj pocitacova IP adresu, ¢o je dolezité pre urcenie virtualnej identity.
V zmysle § 5 ods. 1 tohto zakona, osobné udaje mozno spracuvat’ len spo-
sobom ustanovenym tymto zdkonom a v jeho medziach tak, aby nedoslo
k poruseniu zakladnych prav a slobdd dotknutych osob, najma k poruseniu
ich prava na zachovanie I'udskej dostojnosti alebo k inym neopravnenym
zasahom do ich prava na ochranu sukromia.

Kym ochrana osobnych udajov v nevirtudlnom svete je uz v povedomi
asi kazdého, ked’Ze sa ,,sklonuje” v takmer kazdej oblasti nasho bezného
fungovania a realizacie sa, vo virtudlnom svete nie je az tak jednoznacna,
a to aj napriek tomu, ze v sucasnosti mozno badat’ rapidny vyvoj technologii
a napredovania realizacie e-commerce aj v beznom Zivote kazdého z nas.
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Je na mieste si vSak uvedomit’, Ze ani e-commerce, ¢i uz v tom zlozitej-
som ponimani na urovni B2B alebo na urovni B2C vo forme interneto-
vého obchodovania, sa bez ochrany osobnych tudajov a principov ich spra-
covania nezaobide. TaktieZ sa bez ochrany osobnych ddajov nezaobide ani
elektronicky styk obc¢ana s dradmi pti realizacii pravaych dkonov v rimci

e—governmentu.

Ako uvadzaju autori Schwarcz, J. a Stec A. uz v roku 2012 Eur6pska komi-
sia vo svojej ramcovej sprave tykajucej sa posilnenia dovery spotrebitelov
v on-lin¢* obchodovanie uvadzala, Ze elektronicky obchod a predovset-
kym ,,0n-line sluzby sa dostali do stredu zaujmu spotrebitel'ov, obchodnych
spoloc¢nosti a vSeobecne obcanov. S tym spojenou otazkou je prave otazka
optimalnej ochrany osobnych udajov. V uvedenej sprave Eurépska komisia
este zdoraznuje, ze prudky rast objemu zozbieranych osobnych tudajov, ako
aj progres v moznosti ich spracovania sposobuje, Ze nasa virtualna identita
je ¢oraz detailnejsia, presnejsia a uzito¢nejsia.’

Uvedené, podla tychto autorov, suvisi s nedoverou obc¢anov v elektronické
obchodovanie a nakladanie informadcif, najma ich osobnych udajov, ktoré boli
pti tychto tkonoch poskytnuté. Podla vysledkov nedavneho Statistického
vyskumu Eurépskej komisie, v ramci tzv. eurobarometra ohladom ochrany
osobnych udajov zo dna 24. juna 2015, dévera obcanov v digitdlne pros-
tredie je nad’alej velmi nizka. Dve tretiny osob, ktoré odpovedali na zadané
otazky'", uviedli, ze maju obavy vzhl'adom na skuto¢nost’, ze nevykonavaju
ziadnu kontrolu nad informéciami, ktoré poskytli ,,on-/ine*. Len 15% respon-
dentov malo pocit plnej kontroly nad predmetnymi udajmi. Sest’ z desiatich
respondentov uviedlo, ze nedoverujd, napriklad, ,,07-/ine* obchodovaniu'.

Ako uz bolo uvedené, EU m zdujem na dodrziavani zakladnjch prav a slo-
béd jej obcanov, a to najmi v dnesnom digitalizovanom svete. Potvrdzuje
to skutocnost’, ze uz v roku 2000 bola v Nice prijatd Charta zakladnych
prav Burépskej tnie, ktora bola inkorporovana do primarneho prava EU,

9 SCHWARCZ, J; STEC, A. Ochrana osobnych udajov. In: SUCHOZA, J.; HUSAR,
J; HUCKOVA, R. (eds.). Privo, obohod, ekonomika V. Kosice: Univerzita P.J. Safarika
v Kosiciach, 2015, s. 356 a nasl. ISBN 978-80-8152-315-1

10 Otazky boli zadané v marci 2015 v ramci priblizne 28.000 osobnych ,interview®,
a to prierezovo, v rami celej EU.

11 Http://ec.europa.cu/justice/newsroom/data-protection/news/240615_en.htm
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a to zmluvou z Lisabonu. Charta sa sklada z Preambuly, siedmych hlav a 54
clankov. Samotné prava su obsiahnuté v prvych Siestich hlavach a siedma
hlava obsahuje interpretacné ustanovenia.

Nasej témy sa bude tykat’ najmi druhd hlava nazvana ,,Slobody®, a to kon-
krétne ¢l. 7 tejto Charty, ktory uvadza, ze kazdy ma pravo na respektova-
nie svojho sukromného a rodinného zivota, domova a komunikécie. Blizsie
k nasej téme ma cl. 8 tejto Charty, ktory v odseku 1 potvrdzuje, ze kazdy
ma pravo na ochranu svojich osobnych udajov a odsek 2 upresnuje, Ze tieto
udaje musia byt’ riadne spracované na urcéené ucely zo sthlasom prislusnej
osoby alebo na inom legitimnom zaklade ustanovenom zakonom. Uvedené
ustanovenie zabezpecuje kazdému pravo na pristup k zhromazdenym
udajom, ktoré sa ho tykaju a pravo na ich napravu'?.

Otazka ochrany osobnych udajov je pertraktovana aj v pocetnej judika-
ture Sidneho dvora Eurépskej tnie. Z pomedzi mnohych povazujeme
za vhodné poukazat’ na rozhodnutie zo 6. oktébra 2015, vo veci Digital
Rights Ireland (C362/14). Uvedené rozhodnutie sa tykalo st’aznosti fyzic-
kej osoby Maximilliana Schremsa proti Data Protection Commissioner
za ucasti Digital Rights Ireland Ltd. z dévodu prenosu osobnych udajov
tejto fyzickej osoby z Furépskej Unie do Spojenych $titov americkych,
a to tak, ze Facebook Ireland Ltd zasiela do Spojenych $tatov osobné udaje
svojich pouzivatelov a uchovava ich na serveroch umiestnenych v tejto kra-
jine. St'aznost” bola okrem iného posudzovana podla ¢l. 7, 8 a 47 Charty
zakladnych prav Eurépskej unie a prejudicidlne konanie sa tykalo vykladu
¢l. 25 ods. 6 a ¢l. 28 smernice Eurdpskeho patlamentu a Rady 95/46/ES
z 24. oktobra 1995 o ochrane fyzickych osob pri spracovani osobnych tda-
jov a vol'nom pohybe tychto udajov zmenenej a doplnenej nariadenim (ES)
¢. 1882/2003 Eurdpskeho parlamentu a Rady z 29. septembra 2003.

Uvedena smernica predstavuje referencny dokument na drovni Eurdpskej
unie v oblasti ochrany osobnych ddajov. Zavadza regulacny ramec, ktory
vytvori rovnovahu medzi vysokou Groviiou ochrany sukromia os6b a vol-
nym tokom osobnych tdajov v Eurdpskej unii. Na tento ucel smernica

12 Je tiez potrebné pripomentt’, Ze v zmysle Zmluvy o Fungovani EU (ZFEU), Clanok 16
(povodny clanok 286 ZES): ,,1. Kazdy ma pravo na ochranu osobnych tdajov, ktoré
sa ho tykaju.”
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urcuje prisne hranice pre zhromazd'ovanie a pouzivanie osobnych tuda-
jov a pozaduje vytvorenie nezavislého vnutrostatneho organu povereného
dohladom nad akoukol'vek ¢innost’ou stvisiacou so spracovanim osobnych
tGdajov v kazdom ¢lenskom state. V SR je to Urad na ochranu osobnjch
udajov Slovenskej republiky so sidlom v Bratislave. Je nezavislym statnym
organom, ktory vykonava dozor nad ochranou osobnych udajov a podiela
sa na ochrane zakladnych prav a slobod fyzickych oséb pri spracuvani ich
osobnych udajov.
Smernica 95/46/ES sa tyka automaticky spractvanych udajov, ako aj uda-
jov obsiahnutych v subore alebo vyziadanych na zapisanie do suboru, ktory
sa nespracuva automaticky, ale v tlacenej podobe. Smernica sa netyka spra-
covania udajov:
* vykonaného fyzickou osobou pri vykone vyhradne osobnych ¢innosti
alebo ¢innost{ tykajucich sa domacnosti;
* pouzitych pri vykone ¢innosti, ktoré nespadaji do rozsahu pdsob-

nosti prava Spolocenstva tykajuceho sa verejnej bezpecnosti, obrany

a bezpecnosti $titu'
V zmysle uvedenej smernice, systémy spracivania udajov maju slizit’ 'udom
a musia v nich byt’ re$pektované zakladné prava a slobody fyzickych osob,
najmd pravo na stukromie, bez ohl'adu na narodnost’ a miesto pobytu tychto
0sOb a ze tieto systémy musia prispievat’ k hospodarskemu a socidlnemu
pokroku, rozsirovaniu obchodu a blahobytu jednotliveov.
Eurdpska unia, ako aj jej legislativa podporuje tok osobnych tdajov, pricom
mame za to, ze tok osobnych udajov je v sucasnej dobe neprehliadnutel'ny,
dokonca nevyhnutny, najmi vzhladom k ekonomickej a socidlnej integra-
cii, ktora je vysledkom vytvorenia a fungovania vaatorného trhu v zmysle
clanku 7a Dohovoru. Této integracia nevyhnutne povedie k znac¢nému
narastu cezhrani¢nych tokov osobnych udajow.
Skutoc¢nost’ou je v sucasnej dobe aj to, Ze narastd vymena osobnych udajov
medzi podnikmi v roznych ¢lenskych statoch. Tiez v zmysle komunitarneho
prava by mali narodné organy réznych clenskych statov navzdjom spolu-
pracovat’ a vymiefiat’ si osobné ddaje, aby mohli plnit’ povinnosti alebo

13 Prevzaté zo http://cut-lex.ecuropa.cu/legal-content/SK/TXT /?uti=uriserv?63A114012
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ulohy v mene organu iného clenského statu v ramci priestoru bez vautro-
Statnych hranic vytvoreného vnttornym trhom. Dal$ou oblast’ou, kde je tok
osobnych udajov nevyhnutny je vedecka a technicka spolupraca, a to nielen
v ramci Eurépskej unie. Tiez zostladené zavadzanie novych telekomunikac-
nych sieti v Eurépskej dnii si okrem toho vyzaduje a aj napomaha cezhranic-
nym tokom osobnych udajov.

Legislativa Europskej inie maé za ciel, okrem iného, aj odstranovat’ prekazky
toku osobnych udajov, no prave z dovodu odstraniovania tychto prekazok
a podporovania toku osobnych tudajov prave z vyssie uvedenych dévodov,
legislativa Eurépskej tnie kladie doraz na to, aby Groven ochrany prav a slo-
béd jednotliveov pri spracovani osobnych udajov v clenskych statoch ekvi-
valentna a zabezpecena tak, aby nedochadzalo k porusovaniu zakladnych
prav a slobod obc¢anov Eurdpskej tnie.

Ako uz bolo uvadzané, neprehliadnutel'né, ako aj nevyhnutné su aj prenosy
osobnych udajov z clenskych statov Eurdpskej tnie do tretich krajin. Tieto,
ak st vykonané pri primeranom stupni ochrany a pri dodrziavani zaklad-
nych prav a slob6d obcanov EU, st povolené, avsak transfer osobnych dida-
jov do tretej krajiny, ktord nezaist’uje adekvatnu uroven ochrany, sa musi
zakazat’,

Kedze v ramci kazdého pravidla sa vyskytuju aj vynimky, aj v tomto pripade
je vynimkou napriklad situacia, kedy napr. samotna osoba pracujica s idajmi
suhlasi s prevodom, v pripade uzatvorenia zmluvy, ked’ je to nutné na zak-
lade verejného zaujmu, ale aj ked” boli v ¢lenskom stite povolené zavizné
podnikové pravidla alebo $tandardné zmluvné dolozky.

Vratime savsak k naé¢rtnutému pripadu Maximillian Schrems/Data Protection
Commissioner za ucasti Digital Rights Ireland Ltd., v ktorom islo o prenos
osobnych udajov tejto fyzickej osoby z Eurépskej Unie do Spojenych $tatov
americkych, a to tak, ze Facebook Ireland Ltd zasielal do Spojenych statov
osobné udaje svojich pouzivatelov a uchovaval ich na serveroch umiestne-
nych v tejto krajine. Podstatou st’aznosti bola skuto¢nost’, Ze pan Schrems
podal komisarovi st’aznost’, v ktorej od neho Ziadal, aby uplatnil svoju Statu-
tarnu pravomoc a zakazal spolo¢nosti Facebook Ireland prenos jeho osob-
nych udajov do Spojenych statov. Uviedol, ze platné pravo a prax v tejto
krajine nezabezpecuju dostatocnt ochranu osobnych udajov uchovavanych
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na ich tzemi pred cinnost’ami sledovania, ktoré tam vykonavali organy
verejnej moci. St’aznost’ st’azovatela v§ak bola zamietnuta ako nedévodna,
pretoze sa komisar, posudzujuci tato st'aznost’ domnieval, Ze nemal povin-
nost’ vysetrit’ skuto¢nosti namietané panom Schremsom v jeho st’aznosti.
St'azovatel nasledne podal zalobu na Vyssi sad (High court). High Court vsak
konstatoval, Ze tato vec sa tyka vykonavania prava Unie v zmysle ¢lanku 51
Charty, takze zakonnost’ rozhodnutia dotknutého vo veci samej by sa mala
postdit’ z hPadiska prava Unie a preto konanie prerusil a polozil Stidnemu
dvoru prejudicidlne otazky. Podstatou tychto prejudicialnych otazok bola
pravomoc vautrostatnych dozornych organov (komisara) vo vzt'ahu posu-
dzovaniu prenosov osobnych udajov do tretich krajin.

K tomu je treba uviest’, ze smernica 95/46 vo svojom clanku 28 ods. 1
uklada ¢lenskym Statom povinnost’ zriadit’ jeden alebo viac organov verejne;
moci zodpovednych za nezavislé monitorovanie uplatfiovania pravidiel Unie
tykajucich sa ochrany fyzickych osob pri spracovani takychto udajov a tieto
organy musia mat’ moznost’ nezavisle preskimat’, ¢i prenos tychto udajov
spifia poziadavky stanovené uvedenou smernicou.

V rozsudku bolo konstatované, ze ak osoba, ktorej osobné tdaje boli alebo
by mohli byt’ prenesené do tretej krajiny, ktora je predmetom rozhodnu-
tia Komisie podFa ¢lanku 25 ods. 6 smernice 95/46, podd na vnutro$titny
dozorny organ ziadost’ tykajucu sa ochrany jej prav a slobdd pri spracovani
tychto udajov a spochybniuje v ramci tejto ziadosti zlucitelnost’ tohto roz-
hodnutia s ochranou sukromia a slobod a zakladnych prav osob, je dlohou
tohto organu preskumat’ tito ziadost’ so vsetkou nalezitou starostlivost’ou,
ktora sa vyzaduje. Za predpokladu, Zze uvedeny organ dospeje k zaveru,
ze skutocnosti uvedené na podporu takejto ziadosti si nedévodné a tuto
ziadost’ z tohto dévodu odmietne, osoba, ktora ju podala, musi mat’, ako
vyplyva z ¢lanku 28 ods. 3 druhého pododseku smernice 95/46 v spojeni
s ¢lankom 47 Charty, moznost’ podat’ sidne prostriedky napravy, ktoré jej
umoznia spochybnit’ takéto rozhodnutie, ktoré jej spoésobuje ujmu, na vaat-
rostatnych sidoch. Tieto sudy su povinné prerusit’ konanie a predlozit’
Sudnemu dvoru navrh na zacatie prejudicialneho konania o posudenie plat-
nosti, pokial’ sa domnievaju, Ze jeden alebo viaceré dovody neplatnosti uve-
dené dcastnikmi konania, pripadne vznesené z Gradnej moci, su dovodné.
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Tiez bolo konstatované, ze aj napriek existencii rozhodnutia, akym bolo
rozhodnutie Komisie 2000/520, ktoré bolo prijaté Komisiou na zaklade
clanku 25 ods. 6 smernice 95/46, ktorym Komisia konstatuje, ze tretia kra-
jina zaist'uje primeranu uroven ochrany, nebrani tomu, aby dozorny organ
clenského $tatu v zmysle ¢lanku 28 tejto smernice preskimal Ziadost’ osoby
v suvislosti s ochranou jej prav a slobod pri spracovani osobnych udajov,
ktoré sa jej tykaju a ktoré boli prenesené z clenského statu do tejto tretej
krajiny, ak tito osoba tvrdi, ze platné pravo a prax v tejto krajine nezaist’uju
primerant uroven ochrany.

Pri skimani drovne ochrany ponukanej tret’ou krajinou musi Komisia posu-
dit’ obsah pravidiel uplatnitel'nych v tejto krajine, ktoré vyplyvaju z vautro-
statneho prava alebo medzinarodnych dohdd, ktoré podpisala, ako aj prax
smerujucu k zabezpeceniu dodrziavania tychto pravidiel, pricom tato insti-
tucia musi v stlade s ¢linkom 25 ods. 2 smernice 95/46, zohl'adnit’ vSetky
okolnosti tykajice sa prenosu osobnych udajov do tretej krajiny.

Délezitou otazkou bolo napokon aj skiimanie platnosti rozhodnutia Komisie
2000/520, najmi skamanie toho, ¢i je toto rozhodnutie v stlade s poziadav-
kami vyplyvajucimi z tejto smernice v spojeni s Chartou. Sudny dvor vsak
konstatuje, ze rozhodnutie 2000/520 neobsahuje ustanovenia o existencii
ucinnej pravnej ochrany pred zasahmi do zakladnych prav osob, ktorych
tdaje su prenesené z Unie do Spojenych $tatov, teda zasady, ktoré by sub-
jekty verejnej moci tejto krajiny boli opravnené uskutocnit’ v ramci sledova-
nia legitimnych cielov, akym je napriklad nirodna bezpe¢nost’. Sidny dvor
dospel k zaveru, ze rozhodnutie Komisie 2000/520 je neplatné.

Co sa tyka pravomoci vnutrostatnych organov, Sudny dvor napokon kon-
Statuje, ze vykonavacia praivomoc priznand Komisii normotvorcom Unie
v clanku 25 ods. 6 smernice 95/46 neptizniva tejto institicii privomoc
obmedzit’ pravomoci vnutrostatnych dozornych organov, z c¢oho teda
vyplyva, ze Komisar posudzujuci st’aznost’ v danom pripade mal pravomoc,
dokonca povinnost’ vysetrit® skutocnosti namietané panom Schremsom
v jeho st’aznosti.

V danom rozsudku sa Sidny dvor odvolaval aj na Zasady uvedené v ¢l. 25
Hlavy IV tejto smernice nazvanej ako ,,Prenos osobnych ddajov do tretich
krajin.” V uvedenom ¢l. smernica konstatuje, ze k prenosu a po prenose
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k spracovaniu tychto udajov moze dojst’ iba ak dotyéna tretia krajina zaruci
primeranu droven ochrany, pricom primeranost’ rovne ochrany poskytova-
nej tret'ou krajinou sa bude hodnotit’ na zaklade vsetkych okolnosti suvisia-
cich s operaciou prenosu udajov alebo siboru prenosovych operacii. Tiez
sa bude hodnotit’ povaha udajov, ucel a trvanie navrhovanej spracovatel'skej
operacie alebo operacii, krajina pévodu a krajina kone¢ného urcenia, praivne
normy, tak véeobecné ako aj rezortné, ktoré platia v prislusnej tretej krajine
a profesionalne predpisy a bezpecnostné opatrenia, ktoré sa tam dodrziavaja.

Z uvedeného rozsudku, ako aj z inych rozsudkov, zaoberajucimi sa ochra-
nou osobnych ddajov a ich prenosom do tretich krajin (najmi rozsudok
Google Spanielsko C131/12, Zb., EU:C:2014:317"), vyplyva, Ze zékladné
prava a slobody cloveka, spoc¢ivajuce aj v ochrane a respektovani sukromia
a prava na ochranu osobnych udajov maju prednost’ pred hospodarskym
zaujmom poskytovatel'a vyhl'adavaca a Ze tieto prava vo vseobecnosti tiez
prevazuju nad zaujmom pouzivatelov internetu na pristupe k predmetnej
informacii. Sidny dvor v ramci tjchto rozhodnutf ulozil povinnost’ respek-
tovat’ pravo na ochranu sikromného zivota a ochranu osobnych udajov tak
clenskym Statom, ako aj firmam a institdciam Eurépskej unie.

3 Zaver

Vo virtualnom svete je okrem osobnych udajov fyzickych osob treba chranit’
aj informacie a udaje o pravnickych osobach, ktoré nie st verejne pristupné,
napriklad v Obchodnom registri. Pri pravnickych osobdch, ktoré st subjektmi
obchodného prava, je potrebné venovat’ pozornost’ najma ochrane obchod-
ného tajomstva, spocivajuce napriklad v réznych informaciach, postupoch
vo vyrobe, know how a iné. Tiez je neprehliadnutel'na zasada zachovavania
mlicanlivosti pri realizacii obchodov medzi obchodnopravnymi subjektmi,
t.j. vzt’ahy B2B. Mnoho obchodov, ako aj rokovani o uzavretie obchodno-
pravnej zmluvy sa realizuje prostrednictvom elektronickych prostriedkov.
Tiez, v dnesnej dobe nie je ni¢im vynimocnym aj samotné uzavretie zmluvy
v elektronickej podobe. Aj v raimci takychto elektronickych ukonov je dole-
zité zachovavat’ zasady poctivého obchodného styku a v pripade, ak jednym
14 Pozti SCHWARCZ, J.; STEC, A. Ochrana osobnych udajov. In: SUCHOZA, Js

HUSAR, J; HUCKOVA, R. (eds)). Prdvo, obohod, ekonomika 1. Kosice: Univerzita
PJ.Safirika v Kosiciach, 2015, s. 356 a nasl. ISBN 978-80-8152-315-1.
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zo subjektov je fyzickd osoba, je nepochybne treba klast’ doraz na ochranu
zakladnych prav a slobod tychto oséb, najmi v savislosti s ochranou osob-
nych udajov, ktoré su poskytované v elektronickej forme.
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Abstract

The main aim of this study is the review of the new and modified rules
on those civil law cases, in which either of the subject of an obligation (i.e.
either the obligee or obligor) changes. After defining the legal institutions,
which fall into the scope of these provisions, detailed rules related to them
are introduced. According to the assumption of debt we also deal with
marking-off questions.

Keywords

Hungarian Civil Code; change of contractual position; cession; assignment;
assumption of debt; subrogation; transfer of contract.

Introduction

After a ten-year long preliminary work, a new Civil Code was adopted
in Hungary in 2013 (hereinafter HCC). The new code comprehensively
reforms the whole field of civil law. Several previously existing legal institu-
tions and legal relations are re-regulated; some pass out of the sight and
some other appear as new instrument.

This study concerns on the changes occurring in the contractual position, where we face
with both re-regulated and newly introduced legal instruments. On the one
hand, we intend to present the modified rules of the cession (assignment
of claim) and assumption of debt. On the other hand, the main provisions
on the subrogation and transfer of contract and the dogmatical aspects
of their introduction are to be drafted. Beyond the review of the opera-
tive regulation of the above mentioned legal institutions the study also aims
at the deficiencies and emerging problems related to them.
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The excpression ‘changes in the contractual position’is to be used in the widest sense
in this study. It includes not only the transfer of contract, which means a real change
within the complex contractual relationship but it also comprises the assignment
of claim and assumption of debt, too.

1  Assignment of claims

1.1 Definition. Dual nature of the legal transaction

As to the HCC, obligee is allowed to transfer his claim from the obligor
to a third party; thus, in wider sense, assignment is the transfer of clainms.

According to the paragraph (2) of Section 6:193 of the HCC, for the acquisi-
tion of a claim by assighment a contract for transfer or other legal title (causa)
is required on the one hand and the claim also shall be assigned (actual trans-
fer), on the other hand. Therefore, assignment is a specific legal institution,
where the transfer of claim — according to the unified civil law approach —
includes two moments: one of them has obligation nature (1 erpflichtungsgeschaff) and
the other is the property law nature (1 erfiigungsgeschdff). The mentioned two acts
can proceed concurrently or separately. The act having obligation nature
is fulfilled, if there is a contract (generally sale or donation) or another legal
title (e.g. compensation for damage, return of unjustified enrichment, etc.);
this is the legal ground, upon which the acquisition of law is based. There
is no legal rule on the form of the agreement on the assignment, i.e. it can
be concluded either oral or written form.

The act baving property law effect, which effects the transfer of the right over
the claim, means the assignment in a narrower sense. In this sense, assignment
is an agreement between the assignor and the assignee, upon which the
assignee takes the place of the assignor. This act generates a change in the position
of the obligee: after the assignment, the former obligee is relieved by a new
person (new obligee) in the legal relationship for the obligor.

The legal transaction only results the transfer of a certain claim, if both the
act having obligation nature and act having property law nature is granted.
If there is a mere assignment without valid legal title or an agreement with-
out actual assignment, the claim would not be transferred because of the
imperfection of the legal act.'

1 KISFALUDI, Andras. Transfer of Property, Claims, Rights and Contracts in the New
Hungatian Civil Code. In: ELTE Law Journal, 2014/2, pp. 109-122, p. 113.
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1.2 Subjects

Assignment is a bilateral agreement, which is concluded between the assignor
(‘old obligee’) and the assignee (‘new obligee’). The obligor of the original
contractual relationship does not participate in the assignment contract.

1.3 The object of assignment: the assignable (transferable) claim

The object of the assignment (as a claim-transferring) is the claim, which shall
be assignable (transferable). A claim can be transferred, if it is megotiable, i.e.
it can be an object of a transfer. In connection with the claim, the HCC sets
further requirements:

a) The relationship from which the claim originates already exists at the
time of assignment (act having property law effect).

b) The assigned claim shall be identified either by indicating the obligor, the
legal title, the sum and maturity, or by other means facilitating identi-
fication of the assigned claim at the time of assignment, or at the lat-
est at the time when the claim is created in the case of future claims;

¢) Under the HCC the assignment of any claim that is bound to the person of the
obligor is not possible; assignment of such claims shall be null and void.?

The identification of the claim is particularly important in the case of pecu-
niary claims, because the fate of the principal (capital) and accessory claims
(interest) can part from each other. Since there is not any prohibitive pro-
vision, the assignor can assign either the principal or the accessory claim.
(Before the adoption of the HCC this possibility was recognized by the
commentary literature.* However, the judicial practice was not such homog-
enous regarding the above mentioned question.”) For today, the assighment
of future claims (global cession) is not controversial.® Nevertheless, in the case
of these claims the appropriate identification is also required.

2 The claim for the reimbursement of an infringement of a personality right or for
the reimbursement of such a damage, which was caused in the administrative sphere
of an authority, can not be assigned, since these claims are bounded to the person. See
judicial decision: Hungarian Supreme Court Pf. V. 20517/1998, BH 1998. 379.

3 HCC Section 6:194, paragraph (1)-(3).

4 GELLERT, Gyorgy (ed.). A Polgdri Torvénykinyw magyarizata. Budapest: Kézgazdasagi
és Jogi Koényvkiado, 1998.

5 See judicial decisions BH 1993. 95. , BH 1996. 31., BH 1997. 449., BH 2007. 194.

6 The possibility to assign future claims was controversial for a long time. Not only the
commentary literature, but scholars also argued the reason for the existence of this legal
institution. See: GELLERT, p. 882; LAJER, Zsolt. A jévébeni kovetelések engedmény-
ezése mint hitelbiztositék. In: Magyar Jog, 1997 /1, pp. 19-25.
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1.4 The exclusion of assignment

The adjudication of such conditions, which exclude the assignment of cer-
tain claims originate from a given contractual relationship has been contro-
versial for a long time.” As to the principle of freedom of contract, contrac-
tual parties (i.e. assignor and assignee) have the right to determine the con-
tent of the assignment. However, with regard to the prohibition of abuse
of law, their freedom can not be aimed at forming negatively third persons’
legal relations or impairing their rights.

The operative HCC states, that any term, which excludes the assignment
is valid, but shall be null and void in respect of third parties. When parties
assign a claim even the existence of a term excluding the assignment, the claim transfers
[from the old obligee to the new obligee, but the assignor’s conduct is qualified as breach
of contract in the original contractual relationship, upon which the claim
is based. At this time, obligor is entitled to claim the assignor (original obli-
gee) for breach of contract; this claim can only tend to the reimbursement
of the obligor’s damages, which arose due to the assignment. Any contract
term that allows the right to terminate or stipulates the payment of a con-
tractual penalty for non-performance shall be null and void.*

Since the terms excluding assignment generally appear in general contract
terms, a certain term shall be examined not only from the viewpoint of the
assignment, but with regard to the HCC’s provisions on the general contract
terms.

1.5 Legal effect. Notification of assignment

As a result of the assignment subject-changing is occurred in the obligee’s position; a new
obligee (assignee) takes the place of the original obligee (assignor) and gets
not only the right of disposal over the claim, but also the rights proceeding
from the lien and suretyship, which assured the claim.’

However, the change in the person of the obligee does not affect on its
own the obligor’s duty to perform. From the viewpoint of the obli-
gor’s legal position not the assignment, but the getting knowledge of the

7 See judicial decision BH 2002. 3. and BDT 2009. 2090.
8 HCC Section 6:195, paragraph (2).
9 HCC Section 6:193, paragraph (3).
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transaction (notification) and the performance instruction have significance.

Consequently, any defect existing in the agreement on the assignment (e.g.

deficiency, invalidity, etc.) has also no effect on the obligot’s legal position'’,

since the duty to perform the original contract still exists irrespective the

fate of the assighment agreement.

1.5.1 Method of notification
As to the HCC, assignee is entitled to choose the method of the notification.
Nevertheless, assignor and assignee also can agree with consensus about it.

1.

Obligor can be notified by the assignor. In: this case, assignot’s statement
shall include the fact of assignment and the identification of the
assigned claim. These are compulsory and minimum elements at the
same time. Moreover, the obligot’s statement can contain some
other — non-compulsory — elements, e.g. the assignee’s designation
(and personal data) or performance instruction. The assignor’s state-
ment shall always be made in written.

2. Assignee also has the right to notify the obligor. Concurrently, he shall justify

somehow that he is the assignee. Towards this, assignee can require
from the assignor the giving of the deed of assignment, which com-
pulsorily shows the name of the assignee.!" HCC states as separate
duty for the assignor to make available for the assignee all informa-
tion that may be deemed necessary to enforce the claim, and to hand
over to the assighee documents in his possession evidencing exis-
tence of the claim."

Notification about the assignment can also be fulfilled, when #he¢ par-
ties (either the assignor or the assignee or both of them) forward the
assignment contract and the deed of assignment (including the obligatory
transaction and property law transaction) to the obligor.

4. Notification can also occur in any other way, which trustworthy justifies the

transaction (e.g. legally binding verdict).

1.5.2 The notification’s legal effect
The notification about the assignment bas several legal effects, which are to be sum

up in the followings.

10 KISFALUDI, p. 113.
11 HCC Section 6:197, paragraph (1).
12 HCC Section 6:196.
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1. After the obligor is notified, any amendment of the contract between the
obligor and the assignor shall be inoperative towards the assignee.” It means,
if the original obligee (assignor) and obligor intend to amend their
legal relationship, their act will be valid between them, but will not
come into force in relation to the assignee. Nevertheless, the parties’
act only amount to this legal effect, if they amend the legal relation-
ship existing between them after the notification. If #he muodification
is occurred after the assignment, but still before the notification, it will be valid and
comes into force in relation of the assignee, too."*

2. After the notification the obligor, he is entitled to enforce only those
objections and offset only those connterclaims against the assignee that arose
with regard to the assignor on the legal grounds prevailing at the time
of notification.”

It is important, that legal effects mentioned in points 1-2 are only
resulted by the notification, if it originates from the assignor or if the
assignee is able to verify that the assignment has in fact been effected
by way of the deed of assignment or other reliable means.'® Any other
way, which makes possible for the obligor to get knowledge about the
assignment, does not amount to the above mentioned legal effects.

3. The HCC does not state any right (e.g. consent) for the obligor
related to the assignment, since the person of the obligee is mostly
irrelevant from the obligor’s viewpoint. However, #he subject-changing,
which occurs in the obligee’s position, somzetimes can affect the obli-
gor’s situation, e.g; it causes extra costs for him. Getting wise to this fact,
Hungarian legislator stated in the code that expenses of the obligor
arising from the assignment shall be covered by the assignor and the assignee
collectively."’

1.6 Performance instruction

The HCC introduces a new legal instrument related to the assignment.
It is the so-called performance instruction, which shall be distinguished
from the notification.

13 HCC Section 6:197, paragraph (2).

14 Cf. judicial decision EBD 2013. P9.

15 Cf. judicial decision BH 2013. 14., BH 2008. 298., BH 2004. 410.
16 HCC Section 6:197, paragraph (3).

17 HCC Section 6:200.
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Performance instruction is a unilateral, direct legal statement, which basically is not
Sformally bounded, but in the legal practice it mostly appears in written. With this
statement, which originates either from the assignor or the assignee, #he per-
formances ‘direction’ can be determined, i.e. this statement defines for the obligor the
person, to whom the claim shall be performed. Regarding the fact, that performance
instruction affects the obligot’s performance, i shall arrive to the obligor at latest
at the time of the coming-in of the performance’s period. Until the arriving of such
a performance instruction obligor shall perform to the assignor. After its
receiving, obligor shall perform accordingly to this document.'

As it was mentioned before, performance instruction originates either from
the assignor or the assignee. In the first case, the assignot’s statement shall
indicate the person of the assignee and those other data of the assignee (e.g.
place of business / registered office, home address / habitual residence,
account number), which are necessary on behalf of the obligot’s conven-
tional performance. The performance instruction, which originates from
the assignor, always results the change of the direction of performance.
Contrarily, assignee’s statement only invokes this legal effect, if the assignee
is able to verify that the claim has in fact been assigned to him by way of the
deed of assignment or other reliable means."’

Performance instruction can originate only from the assignee in all those cases, when
the notification about the assignment has already indicated the assignee, without refer-
ence to the fact, from whom the notification originated and the notification did
not contain performance instruction.

As it can be seen, the performance instruction’s most important legal effect is the chang-
ing of the performance’ direction. This legal effect is taken out only by the perfor-
mance instruction, i.e. the transfer of a claim (e.g sale, donation), the con-
clusion of a transaction (assignment), the notification about the assignment
or any other method of getting knowledge about the assignment maintains
the obligor’s duty to perform toward the original obligee (assignor), until
getting the regular performance instruction.

If after the getting of the notification about the assignment, but in the lack
of performance instruction obligor performs to the assignor, this latter shall

18 HCC Section 6:198, paragraph (1).
19 HCC Section 198, paragraph (2).
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keep the assets received in performance of the service separate from his
own assets, and shall deliver them to the assignee without delay. The assign-
of’s creditors ate not entitled to lay claim to such assets.?’

1.7 Multiple and subsequent assignment

Multiple assignment’ is a case, when the assignor assigns the same claim more than once
2l i.e. more transaction is to be concluded, which result the transfer of the
right of disposal over the claim. In this case, #he right of disposal transfers to the
[Jirst assignee; other assignees do not acquire right of disposal over the claim,
since after the first transaction the assignor is not obligee, i.e. he does not
have the right of disposal, therefore these further assignments are not valid.

Nevertheless, if the legal effect of the former assignment dissolves by any
way (e.g withdrawing from the transaction, breaking down or ‘assigning
back’), a further assignment is legally possible.

As to the wording of the HCC, in the case of ‘multiple assignment’ obligor
is freed from the obligation, if he performs according to the first received performance
instruction. However, the person from whom this performance instruction
originates, is not necessarily the first assignee. Although, the assignee stay-
ing far in the ‘assignment range’ does not acquire the claim, he still has the
right to give performance instruction for the obligor because of his assignee
nature. If the first performance instruction originates from such an assignee,
he is entitled for the claim; therefore obligor is only freed from the obliga-
tion, if he performs to this person.

Although, this provision of the HCC seems to be problematic, the ministe-
rial justification of the code explains its necessity. The justification reveals
that obligor basically is not able to find out the occurring of a prior assignment. It is the
reason, why the obligor’s performance to the assignee, from whom the first performance
instruction originates, results the obligor’s get-out from the obligation. The assignee staying
before in the assignment range can claim the assignee getting performance upon the provi-
sions on unjustified enrichment.

After the rules of ‘multiple assignment’, HCC regulate another legal insti-
tution. In case of ‘subsequent assignment’ also more assignment is occurred;

20 HCC Section 6:198, paragraph (3).
21 HCC Section 6:199, paragraph (1).
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contrary to the ‘multiple assignment’ #o the original, but the new obligee (assignee)
assigns the claim acquired by assignment, i.e. the assignment is followed by another,
where the assignee of the first transaction will be the assignor and so on.

As to the HCC, obligor is freed from the obligation, if he performs provided in the
performance instruction last received.”

1.8 Transfer of claim under statutory provision

Though the assignment is typically based on the intention of the parties and
their consensus results the subject-changing in the obligee’s position, sometimes
this change is occurred not as a result of the parties, but the claim transfers
under a statutory provision (cessio legis), i.e. the assighment operates by virtue
of the law. As to the HCC, provisions on assignment shall be duly applied.
In this case the liability of the assignor only maintains, if so prescribed
by a specific provision.

2 Subrogation

The new HCC contains rules on the subrogation (transfer of rights). This
is a novelty of the code, since its ancestor (the code from 1959) did not
provide about the transferability of rights. Since a full enumeration of rights
can not be given because of their diversity, HCC states the transferabil-
ity of right as principal, i.e. rights can be transfer, provided that the right
is declared non-transferable by law or unless non-transferability follows
unambiguously from the nature of the right.” Consequently, any right that
meets these general requirements can be transferred. Nevertheless, the
expression ,nature of the rights” is faitly problematic. It is a ,high flex-

2924

ible term”**, which has no exact content; therefore its interpretation must

be clarified by the courts in the future.

In the course of judging about the transferability of a certain right it shall be examined,
if the right has such a speciality, which unambignously excludes its transferability. For
instance, rights in the field of family law (e.g. right to maintenance, right of con-
nection, etc.) are obviously non-transferable. The same is true for the usufruct.

22 HCC Section 6:199, paragraph (2).
23 HCC Section 6:202, paragraph (1).
24 KISFALUDI, p. 115.
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The acquisition of — an absolute or relative — right by way of subroga-
tion is a compound legal transaction, which requires a contract for transfer
or other legal title and, in that context, the right shall be subrogated. This lat-
ter — as a property law transaction — is such an agreement between the (sub-
rogor) and the new obligee (subrogee), upon which the subrogee takes the
place of the subrogor.” Though the provisions on assignment shall apply
to the subrogation mutatis mutandis®®, in all those cases, where a certain right
is verified by a public registet”’, subrogation shall be considered effective —
in addition to assignment — if the subrogee is registered in that register.”
With this provision, Hungarian legislator intends to ensure legal protection
for those persons, who acquite a certain right on the chance of a register.”

3 Assumption of debt

3.1 Definition and subjects

Assumption of debt is a trilateral agreement among the obligor, obligee and a third
person (‘transferee’). This third person assumes the obligor’s debt owed to the obii-
gee’', so this legal transaction results the changing of subject in the obligor’s position:
old obligor is freed from the obligation and new obligor steps into the old
obligot’s place in the legal relationship.

25 HCC Section 6:202, paragraph (2).

26 The application of the provisions on assignment hardly can be interpreted in the course
of transferring absolute rights. While in the case of assignment both of the parties (i.c.
the obligor and obligee) is known and therefore the notification or order to perform
has specific function, in the case of absolute rights only the entitled person is known,
so there is no reason to apply the above mentioned rules. About this question see in de-
tail KISFALUDI, p. 116.

27 Hungarian Intellectual Property Office keeps a record of works, which fall into the sco-
pe of intellectual property protection, e.g. patent, utility model, trademark and design.

28 HCC Section 6:202, paragraph (4).

29 BLUTMAN, Laszl6. AlapvetS alanyi jogi pozicick a Polgari Térvénykonyvben.
In: Jogtudomdnyi Kizlony, 2013/6, pp. 273-285.

30 Under the prior regulation, i.e. Act. No. IV from 1954, Section 332, paragraph (1), the
agreement on the assumption of debt was concluded between the old and the new
obligor, Obligee did not participate directly in the legal transaction, but the assumption
of debt only came into force, if the obligee gave his consent. It was confirmed by the
judicial practice too. See: BH 1996. 32.

31 HCC Section 6:203, paragraph (1).
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3.2 Legal effects

1. After the assumption of debt, #he third party (‘new obligor’, transferee)
is entitled to all rights to which the original obligor was entitled in respect of the
obligee under contract ¥

2. The subject-changing resulted by the assumption of debt also affects
the claim for performance, since after the transaction obligee can claim
Jor the performance only from the new obligor.

3. The guarantees of the claim cease to exist upon the assumption
of debt. However, guarantees remain in place if the obligor thereof (e.g
guarantor) consents to the assumption of debt.>*

4. The object of the assumption of debt zs only a claim originates from the legal
relationship, not the whole position of the obligor. A whole position
can be transfer by the transfer of contract.

3.3 Prior consent to the assumption of debt

As it was mentioned before, subject-changing in the obligot’s position
is resulted by the trilateral agreement of the parties. However, the expression
‘trilateral” does not mean the simultaneity of the parties’ legal statements.

As to the provisions of the HCC, assumption of debt can also come off
in two steps, when the bilateral agreement of the old and new obligor
is completed by the obligee’s prior consent. In this case the obligor’s agree-
ment comes into force with the notification of the obligee.”

Obligee can gives this prior consent either irrevocably or revocably, since obli-
gee is entitled to vindicate the right of revocation at the time of giving his
statement.” Vindicating the right of revocation is in the obligee’s own intet-
est, since with the giving of an irrevocable statement the changing occurred
in the obligor’s position becomes wholly uncontrollable. It means that obligee
has not right to make steps in the case of such an assumption of debt, which
is disadvantageous for him or her, e.g. In a certain case obligee could not pre-
vent the coming out of a less solvent person into the obligor’s position.

32 HCC Section 6:203, paragraph (2).
33 Cf. judicial decision BDT 2006. 1381.
34 HCC Section 6:203, paragraph (3).
35 HCC Section 6:204, paragraph (1).
36 HCC Section 6:204, paragraph (2).
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3.4 Similar legal institutions, marking-off questions

HCC also deals with some other legal institution, which can be inserted into

the process of the assumption of debt, but can also be defined as indepen-

dent legal institution, which shall be circumscribed from each other.

37
38
39

)

b)

Assumption of performance: if a third party agrees with the obligor to assume
the obligors debt”” Contrary to the assumption of debt, assumption
of performance is based on a bilateral agreement, which does not result
subject-changing. Obligee does not participate neither directly, nor indi-
rectly (e.g. by consent) in the conclusion of this agreement.

The third party does not step into the obligor’s place; the third parzy
is only liable to satisfy the obligor’s debt (if he or she does not perform)
or to enable the obligor to satisfy his debt when it falls due.

Assumption of performance can be conceived as ‘started assumption
of debt’, which is not to be ended; therefore its legal effect also dif-
fers from the legal effects of the assumption of debt and the obligee
has no right to demand the satisfaction of the debt from the third
party, even if the obligot’s does not perform.

Undertaking a debt. This is also a bilateral agreement between the obligor and
a third party, in which they agree about the assumption of the obligor’s debt.®
However, undertaking a debt is more, than a simple agreement.
It is a ‘forth-rolled assumption of performance’, where parties notify
the obligee abont their transaction. Though this notification does not alter
the undertaking of debt to assumption of debt, but shows #he hird
party’s stronger badinage to the original obligation. Moreover, joint and
several liability comes off, i.e. the third party as joint and several obli-
gor is entitled to all rights to which the obligor was entitled in respect
of the obligee under contract.

According to the complete (‘perfect’) assumption of debt there
is an important difference: the third person undertaking the debt is not enti-
tled to offset the obligor’s other existing claims against the obligee.

Undertaking of debt is similar to the suretyship in many ways. Under a contract
of suretyship the surety undertakes the obligation of performance to the creditor
in the event of non-performance by the principal debtor.® Then, surety is entitled

HCC Section 6:205.
HCC Section 6:206.
HCC Section 6:416, paragraph (1)
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to include his own and the debtor’s counterclaims in the creditor’s claims, and may
¢ffect — in addition to his own objections — zhe same objections that can
be enforced by the debtor against the creditor.

c) Statutory remise of a debt. A debt can pass to another person not only
on the basis of a trilateral agreement of the parties (i.e. obligor, obli-
gee and a third person), but o the basis of a statutory provision. In: this
latter case the obligor’s debt changes hands, while parties are passive,
but the provisions on the assumption of a debt shall apply mutatis
mutandis.*' A debt passes to another person on the basis of statutory provision
in the case of succession, where successor steps into the testator’s place
in all those legal relations, which are existed at the time of the testa-
tor’s death. Though the succession is a special case of statutory remise
of debt, HCC determines proper rules to the successot’s liability.*?

4  Transfer of contract

4.1 Defining, placing and main characteristics
of the legal institution

Transfer of contract is a legal institution, where the party withdrawing from, the
party remaining in and the party entering into the contract may reach an agreement for
transferring the rights and obligations of the withdrawing party to the party entering
into the contract.”® This agreement, which is based on a frilateral consensus, has
mixed obligation nature, since it simultaneously carries the different fea-
tures of several civil law institutions. Transfer of contract is an extremely
complex legal institution, which has dual nature, similatly to the assignment.
However, it composes two moments, an obligatory transaction and the pro-
perty law act, it can not be defined simply as a unity of assignment, assump-
tion of debt and transfer of right. It is a su generis legal institution, which has
autonomous legal face and specific rules. (Although the Hungarian legisla-
tor rightly decided to regulate the transfer of contract as a sui genetis legal
institution, there are some other foreign theories, which comprehend the

40 HCC Section 6:417, paragraph (2).
41 HCC Section 6:207.

42 HCC Section 7:96, paragraph (1).
43 HCC Section 6:208, paragraph (1).
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transfer of contract as a mixture of assignment, assumption of debt and
transfer of rights.)*

Despite the sui generis, independent nature of the transfer of contract,
it closely relates to the assignment and assumption of debts, since the provi-
sions on the former shall apply to transfers of contracts in terms of claims
and rights, and the provisions on the latter shall apply wutatis mutandis
in terms of obligations.*

With the creation of the specific rules on the transfer of contractual posi-
tion, the Hungarian legislator jointed to those European states, which not
only de facto (with the deduction from the contract freedom) recognise the
transfer of contract (e.g. France, Austria, Germany and Switzerland), but
design the concrete regulatory frames of the examined legal institution (e.g.
Holland, Portugal, Italy and Bohemia).* Despite the specific legal regula-
tion of the mentioned countries, their theoretical approach of the transfer
of the contractual position is different: Portugal, Italy and Bohemia treat
this legal institution as a type of assignment, while Holland expressly defines
it as transfer. The Hungarian solution follows the Dutch model.*’

44 The legal nature of the transfer of contract was strongly argued in the German civil law
literature. The representatives of the ,,Zerlegungstheorie” (e.g. treat the transfer of con-
tract as a hybrid of the assignment and assumption of debt. Contrary to this, repre-
sentatives of the ,,Einbeitstheorie’ emphasize, that transfer of contract extends over the
limits of the assignment and assumption of debt; therefore it shall be treated as a single
legal institution, which is proper for the simultancously transfer of claims, rights and
debts. About the theories see in detail: KLIMKE, Dominik. Die Vertragsiibernahme.
In: Tus Privatum 150. Ttbingen: Mohr Siebeck, 2010, pp. 20-26; DEMELIUS, Heinrich.
Die Vertragsiibernahme. In: Jherings Jabrbuch 72. (1923), pp. 241-292; BAUER,
Christoph. Parteiwechsel im Vertrag: 1V ertragsiibertragung und Vertragsiibergang. Unter besonderer
Beriicksichtigung des allgemeinen Vertragsrechts und des Fusionsgesetzes, Schweizer Schriften um
Handels- und Wirtschaftsrecht. Zirich — St. Gallen: Dike Verlag, 2010, p. 40.

45 HCC Section 6:210.

46 About the regulation of the transfer of contract in the above mentioned countries see:
GARDOS, Péter. Szerzédésatruhazés. In: Polgiri Jogi Kodifikdcid, 2005/3., pp. 20-26 and
DVORAK, Bohumil. Assignment of a Contract in the new Czech Civil Code In: ELTE
Law Journal, 2014/2., pp. 123-129.

47 Before the adoption of the new HCC, the nomination of the examined legal institution
(i.e. assignment of contract or transfer of contract) was also controversial in Hungary.
About this dispute sce: LASZLOFI, P4l; LESZKOVEN, Liszl6. Gondolatok a szer-
z6dés-engedményezés jogi természetérSl. In: Polgiri Jogi Kodifikdcid, 2004/4., pp. 17-24;
JUHASZ, Agnes. A szerzdéses pozicioban bekévetkez6 alanyvaltozas. In: SARY, Pal
(ed.). Publicationes Universitatis Miskolcinensis: Sectio Juridica et Politica Tomus XXXII. Miskolc:
Miskolci Egyetemi Kiado, 2014, pp. 425-438.
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Transfer of contract is neatly related not only to the assignment, assumption
of debt and transfer of right, but also to some other civil law instrument.
In certain cases, transfer of contract can be treated as a special modification
of the contractual relationship, since one of the essential elements of the
obligation, the subject is to be changed as a result of the transfer of con-
tract. However, it is also really important, that transfer of contract is more
than a simple change in the contract’s subject.

Transfer of contract also relates closely to some other legal institutions, e.g,

entering to the contract®

and novation.” In Hungatry, the exploration of the
relationship between the novation and the transfer of contract is extremely
important, since the commentary literature relate to the new HCC is not
uniformed in that question. (In January 2015 a working group shaped
up within the Ministry of Justice, which also deals with the above mentioned
question.) Thought the marking-off questions are particularly interesting,
the extent limitations of this study make it not possible to examine them

in detail; it will be the theme of another essay.

4.2 Subjects and object of the legal institution

1. Transfer of contract requires a #rilateral consensus; the three subjects
of this consensus are appraised by the HCC as ‘party withdrawing
from the contract’, ‘party remaining in the contract’ and ‘party enter-
ing into the contract’. This consensus can come off either by the
simultaneous making of the statements or they can be independently
made. In: this latter case, if the party withdrawing from and party
entering into the contract agree, they need the prior consent of the
party remaining in the contract. This prior consent has big signifi-
cance since the transfer of contract comes into effect when the
party remaining in the contract is to be notified about the act.” HCC

48 See: PIEPER, Helmut. Vertragsiibernabme und V ertragsbeitritt. Zugleich ein Beitrag zur Lebre
vom Vertragsverhdltnis. Kéln-Berlin: Grote Verlag, 1963.

49 JUHASZ, Agnes. A novaciordl. In: SZABO, Miklos (ed.). Studia Inrisprudentiae
Doctorandorum Miskolciensinm, Tomus: 15/1., Miskolc: Bibor Kiadd, 2014. pp. 285-311,
PETRIK, Béla. Alanyvaltozisok az 4j Ptk.-ban. In: Gagdasdg és Jog, 2013/12., pp. 3-9, p. 8;
NORR, Knut Wolfgang; SCHEYHING, Robert; POGGELER, Wolfgang. Sukzessionen:
Forderungszession, Vertragsiibernabme, Schuldiibernabme. Tubingen: Mohr Siebeck, 1999,
p. 184.

50 HCC Section 6:209, paragraph (1).
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5

does not determine the person from whom the notification shall
originate; therefore the party remaining in the contract presumably
can be informed either by the party withdrawing from or the party
entering into the contract.

The prior consent can be irrevocable or revocable, in this latter case, provided
that the party remaining in the contract vindicated the right of revo-
cation at the time of making the statement.” With this provision the
Hungarian legislator made it obvious that the position of the party
remaining in the contract can not change without his will.”
Determining the object of transfer of contract is faitly problematic. Though
the name of the legal instrument suggests, that the contract is the object
of the legal transaction, with regard to the rules of transfer, contract
on its own can not be contractual object. This statement is also true for the
contractual position. As to the related section of the HCC, the object
of the transfer of contract can be defined as an ‘obligation-complex’,
i.e. the entirety of rights and obligations of the party withdrawing
from the contract.

HCC expressly does not restrain the scope of transferable contract
considering neither the duration (i.e. one-off or permanent con-
tracts), nor the confidential character or the type of the contract.
In: virtue of this, we presume that complete subject-changing is given
for all contractual relationship. However, another standing point
is also known in the Hungarian legal literature. The representatives
of this approach — with regard to the underlying application of the
rules of assignment — states that transfer of contract is excluded in all
those cases when the assignment is not possible regarding the nature
of the supply (e.g. confidential or intellectual nature) or an exclusive
statutory provision (e.g. maintenance contract).”

The form of the transferring act

HCC does not contain any provision on the form of the transfer of contract, therefore

the agreement theoretically can be made oral, written or by implied conduct.

51
52

53

HCC Section 6:209, paragraph (2).

Ct. SZLADITS, Karoly (ed.). Magyar magdnjog mai érvényben 111. résg, Kotelmi jog 1. kotet.
Budapest: Grill Karoly Kényvkiadévallalata, 1934, p. 755.

See KESMARKI-MESZAROS, Gyéngyi. A szerzédésatruhazas jogintézményének 16-
vid bemutatisa, THEMIS, 2013/6., pp. 177-188.
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Nevertheless, contracts aiming at the transfer of contract mostly come off

in written form in the practice because of their economical significance.

Moreover, in those cases when the party remaining in the contract gives

his prior consent to the transfer of contract, the use of written records will

certify the occurring of the act.

However HCC does not prescribe compulsory written form for the legal transaction,

some Hungarian scholars adopt the German standing point™ and confess

that in all those cases, when statutory provision prescribes extra formal requirement

for a certain contract (e.g. countersign by a lawyer or judicial authentication), #be
Jorm of the transfer of contract shall be the same.>

5.1 Legal effects

54

55

1. As a result of the transfer of contract legal succession is occurred
in the complete contractual position, i.e. a certain person (‘party with-
drawing the contract’) is to be changed by a third party (‘party enter-
ing into the contract’) in a position of a given obligation relationship.

2. All rights and obligations of the party withdrawing from the con-

tract conferred under the contract in respect of the party remain-
ing in the contract shall be transferred to the party entering into the
contract. Nevertheless, set-off is limited by the HCC. On the one
hand, the party entering into the contract shall not be entitled to off-
set other existing claims of the party withdrawing from the contract
from the party remaining in the contract. On the other hand, the
party remaining in the contract shall not be entitled to offset his other

In the German civil law it is accepted, that the form of the transfer of the contract goes
by the form of the contract which is to be transferred. If there is no prescription on the
form of the contract (e.g. the written form or any other further requirement is not
defined), the parties of the transfer transaction have the right to decide about the appli-
cation or omission of the written form. Nevertheless, if the form of the contract is de-
termined by statutory act, it affects the form of the transfer of the contractual position.
See: KLIMKE, pp. 156-157; MARTINEK, Michael (ed.). J. von Standingers Kommentar
zum Biirgerlichen Gesetzbuch mit Einfithrungsgesety und Nebengesetzen: Eckpfeiler des Zivilrechts.
De Gruyter Verlag, 2005, p. 277, RAPPENGLITZ, Uwe. Die Formbediirtigkeit der
Vertragstibernahme. In: Juristische Arbeitsblitter, 2000, p. 472; WAGNER, Ebenhard.
Form und Beschrinkung der Vertragsiibernahme sowie der einwilligung hierzu. Juristische
Schulung, 1997, pp. 690-696.

Cf. MENYHARD, Attila: Engedményezés, jogatruhazas, tartozasatvallalas és szerzé-
désatruhazas. In: OSZTOVITS, Andras (ed.). A Polgdri Torvénykinyvrdl szdlé 2013. évi 1.
t5rvény és a kapesolddd jogszabdlyok nagykommentdrja. 111. kétet, Budapest: Opten Kft., 2014,
pp. 468-493, p. 491.
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existing claims due from the party withdrawing from the contract.”
The referred provision of the HCC on the set-off is not cogent,
therefore parties have the right to deviate with consensus from it and
make possible the set-off of other claims in the relationship existing
between them.

3. The guarantees of the contract cease to exist upon the transfer of the
contract. Nevertheless, similarly with the restraint of the set-off, this
provision is not cogent, therefore the parties can deviate from it with
their consensus and can dispose about the continuance of a certain
guarantee, provided that the obligor gives his consent.

The HCC pays heed to the lien. The code states the exceptional continu-
ance of the lien, if the obligor consents. Toward this, Hungarian legislator
chooses a specific legal technical solution: with the lienot’s consent the new
lien shall be established at the place of ranking of the original lien.””

5.2 Transfer of contract under statutory provision

Similatly to the assignment and assumption of debt, transfer of contract
can also be based on statutory provision. In this case, all rights of a person
arising from a contract passes to another person not on the basis of the par-
ties’ agreement, but a statutory provision. At this time the provisions on the
transfer of contract shall apply mutatis mutandis.*®

Transfer of all rights and obligations is also mentioned separately in differ-
ent places in the HCC and some other legal also contains cases, which can
be comprehended as transfer of contract.

In the case of a lease contract, if the lessor transfers ownership of the
leased thing following the conclusion of the lease agreement, the rights
and obligations of the owner arising out of or in connection with the lease
agreement accrue to the new owner.”” As a result of the transfer, a subject-
changing occurs in the position of the owner, thus the new owner enters
into the place of the lessor regard to rights an obligations deriving from the
lease contract. Whereas according to the general provisions of the transfer

56 HCC Section 6:208, paragraph (2).
57 HCC Section 6:208, paragraph (3).
58 HCC Section 6:211.

59 HCC Section 6:340, paragraph (2).
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of contract, the party withdrawing from the contract is entirely freed from
the obligation, in the case of a lease contract, the lessor and the new owner
are jointly and severally liable toward the lessee for the lessor’s obligations
arising out of or in connection with the lease agreement.

The HCC contains a similar provision in connection with the travel con-
tract. Thus, the customer is entitled to transfer before the start of the jour-
ney his rights and obligations stemming from the contract for travel services
to a third party, who meets the conditions set out in the contract for travel

services.”

In this case, the transfer of the costumer’s position — contrary to the les-
sot’s position in the case of the ownership-changing of the leased pro-
perty — is not automatically, but it needs the consent of the patties. Thus,
it can be perceived as a special case of the transfer of contract named in the
HCC. Although, there are several derivations: its rules differ significantly
from the general provisions of the transfer of contract.
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Prolinani civilnich a trestnich predpisu v reakci
na ¢€iny jinak trestné pachané détmi mladsimi
15 let!

Katarina Kandova

Masarykova univerzita, Pravnicka fakulta, Ceska republika

Abstract in original language

Autorka se v predkladaném piispévku zamysli nad pravni upravou reakce
statu na ciny, jichz se dopoust{ déti mladsi 15 let, a které by za predpokladu
splnéni podminky véku jejich pachatele byly trestnym c¢inem. Tyto trestné
neodpovédné osoby zpso facto nejsou schopny porusit normy trestniho prava
a vedle nékolika ustanoveni hlavy III. zakona ¢. 218/2003 Sb., o soudnictvi
ve vécech mladeze, se tudiz v reakci na Ciny jinak trestné subsidiarné uziji
civilnf pfedpisy. Autorka se ve svém piispévku zaméfuje predevsim na pro-
blematicka mista pfedmétné pravn{ regulace, ponévadz zde dochazi k pro-
linani pomeérné inkompatibilnich pravnich odvetvi s ohledem na jejich roz-
dilné fazeni v systému prava.

Keywords in original language
Déti mladsi 15 let; ¢in jinak trestny; civilni fizeni; trestnf pravo; soud
pro mladez.

Abstract

In submitted contribution, the author deals with legal regulation of the
state’s reaction to the acts committed by children under the age of 15, which
would be of criminal nature provided that the condition of an offend-
er’s age was met. These criminally irresponsible persons are not capable
of breaching the norms of criminal law and therefore, beside few provisions
of the Chapter III of the Act No. 218/2003 Coll., on Juvenile Justice, civil
law regulation is subsidiarily used in reaction to these otherwise criminal

1 Uvedeny piispévek byl zpracovan v ramci feSeni projektu specifického vyzku-
mu na téma ,Specifika gachazeni s détmi do 15 let, které se dopustily linu jinak trestnébo
(MUNI/A/1257/2014)"
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acts. The author in her contribution aims mainly at the problematic areas
of this legal regulation, seeing the fact that there is an intersection of rather
incompatible legal branches as a consequence of their different position
in the system of law.

Keywords

Children under the Age of Fifteen; Otherwise Criminal Act; Civil Proceeding;
Criminal Law; Juvenile Court.

1 Uvodem

Problematika reagovani na ¢iny jinak trestné, jichz se v Ceské republice dopou-
st deti mladsi 15 let, je pomérné spletitou interdisciplinarni vyseéi prava.
Primarné je zde dotéeno odvétvi trestnfho prava, které stanovi, ze cin spa-
chany trestné¢ neodpoveédnym ditétem by za predpokladu jeho dostate¢ného
véku? byl ¢inem natolik spolecensky skodlivym, Ze by jeho spachani postiho-
valy normy trestnfho prava. Pravé s ohledem na nedostatek véku pachatele
&inu jinak trestného (dale jen ,,CJT“) nepfichazi jeho trestnépravni odpovéd-
nost v ivahu, nicméné néjaka reakce ze strany statu na takové zavazné jed-
nani nezletilce je nepochybné nezbytna. A pravé zde pfichazi do ,,hry* civil-
népravni odvétvi, kdyz éesky zdkonodarce stanovi, ze détsti pachatelé CJT
a pravni nasledky jejich protipravntho jednani se posuzuji v obcanskopravnim
konani. Neobvykly stfet téchto dvou pravnich disciplin pfinasi fadu teore-
tickych, ale i praktickych uskall. Na jedné strané se ,,trestafi* zbavuji svych
kompetenci v dotéené oblasti s odkazem na skute¢nost, ze trestni odpoved-
nost dét je vyloucena, na strané druhé ,,civilistim® nenf tato problematika
s ohledem na odlisnou povahu protipravniho jednani vlastni, a tak se od jejtho
hlubsiho feseni téz radsi distancuiji.

Po tom, co ve svém piispévku vymezim hmotnépravni a procesni rovinu
reglementace nastinéné vysece prava, zaméiim se pfedevsim na problémové
aspekty prolinan{ pfedmétem své regulace dosti vzdalenych civilnich a trest-
nich pfedpist. Pro lepsi uchopen{ dotéené tematiky provedu rovnéz jeji kom-
paraci s nékolika zahrani¢nimi Gpravami a nasledné se pokusim formulovat
2V Ceské republice je hranice trestni odpovédnosti v porovnani s jinjmi evropskymi ze-

mémi nastavena pomérné ,,vysoko®, a to na 15 let [§ 25 zakona ¢. 40/2009 Sb., trestniho
zakoniku (dale jen ,,TZ%)].
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navrhy de lege ferenda, jez by vedle jiného mohly vést k minimalizaci, potazmo
i feseni problematickych stfett civilniho a trestniho prava.

2  Hmotnépravni reakce na Ciny jinak trestné

Na zacatek si dovolim konstruovat stru¢nou charakteristiku CJT, jichz
se dopousti déti mladsi 15 let. Cinem jinak trestnym se tedy rozumi zavi-
néné (amyslné, popi. i nedbalostni) jednani trestné neodpovédné osoby
vymezené v nekteré ze skutkovych podstat uvedenych ve zvlastni ¢asti TZ,
které kauzalné vedlo k poruseni nebo ohrozeni zijmu chranéného normami
trestniho prava. Takové protispolecenské jednani trestné neodpovédnych
deti tedy napliuje téméf vsechny formalni znaky trestného cinu (subjek-
tivni stranku, objektivni stranku i objekt), postrdda pouze znak subjektu,
konkrétné vék pachatele trestného ¢inu. Cesky zdkonodarce tudiz stanovil,
ze deti veku nizstho 15 let jesté nejsou schopny uvédomit si prava{ nasledky
svého , kriminalntho® jednani, v disledku ¢ehoz jsou nezpusobilé porusit
normy trestnfho prava.
Z vyse uvedeného a rovnéz z doktriny’ plyne, ze détd mladsi 15 let, jez
se dopoustéji CJT, jsou trestnépravné nepostizitelné. Tato premisa se dle
mého soudu ne tplné ztotoZfiuje s ¢eskou pravni Gpravou de lege lata. Rizeni
ve vécech détf mladsich 15 let je upraveno primarné v hlavé 1. zakona
¢. 218/2003 Sb., o soudnictvi ve vécech mladeze (ddle jen ,,ZSM®), kde
v § 93 odst. 1 je uveden taxativni vycet opatieni, jez soud pro mladez uklada
v civilnim fizeni témto détem v reakci na spachani CJT. Jednd se konkrétné o:

a) vychovnou povinnost,

b) vychovné omezeni,

¢) napomenuti s vystrahou,

d) zafazeni do terapeutického, psychologického nebo jiného vhodného
vychovného programu ve stfedisku vychovné péce,

e) dohled probac¢niho ufednika,
f) ochrannou vychovu,

@) ochranné lécent.

5 Viz SAMAL, P.a kol. Zakon o soudnictvi ve vécech milidese: komentdr: 3. vyd. Praha: C. H. Beck,
2011, s. 699.
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Lze konstatovat, ze dané instituty nejsou tresty, ani trestnimi opatfenimi, jez
piipadaji v uvahu u dospélych pachatelt trestnych ¢int nebo u mladistvych
pachatelt provinéni.* Nicméné opatfeni pod pism. a) — €) jsou vychovnymi
opatfenimi a pod pism. f) — g) ochrannymi opatfenimi, jez mohou byt ukla-
dany rovnéz v trestnim fizeni trestné odpovédnym mladistvym pachatelm.
V hmotnépravni roviné jsou tudiz trestné neodpovédnym détem ukladana
stejna opatfeni jako star$im trestné odpoveédnym mladistvym, jez bez dal-
stho povazuji za instituty trestniho prava, coz blize objasnim na pifkladu
dvou opatfeni z vyse uvedeného taxativniho vyctu.

Dobled probacniho iirednika je vychovné opatfeni pfichazejici v dvahu jako
postih kriminalntho jednani ditéte nebo mladistvého (§ 16 ZSM), ale zaro-
venl muze byt ukladan vedle nékterych alternativ trestnfho prava hmotného
i dospélym pachatelim.” Zikon ¢. 257/2000 Sb., o Probaéni a mediacni
sluzbé ve svém uvodnim ustanoveni § 1 odst. 1 navic stanovi, ze Proba¢ni
a mediac¢ni sluzba provadi ukony probace a mediace ve vécech projedna-
vanych v frestnim 17zeni. Probacni a mediacni sluzba byla tedy zfizena pouze
pro ucely trestnifho fizeni ve vécech trestné odpoveédnych (dospélych a mla-
distvych) pachatelti jakozto organ pusobici v ramci trestnépravnich alterna-
tiv. V moznosti uklddani dohledu proba¢nfho tfednika détem mladsim 15 let
proto spatfuji rozpor nejen s ucelem zikona ¢. 257/2000 Sb., ale i se samot-
nou koncepci netrestnépravni reakce na CJT trestné neodpovédnych déti.

Ochrannd vychova je ochranné opatfent, jehoz ulozen{ pfichazi v tvahu u déti
mladsich 15 let a mladistvych pachatela (§ 22 ZSM). Mezi ochrannou vycho-
vou a jejim rodinnépravnim protéjskem — ustavni vychovou — je jedinym
diferencidlnim kritériem spachani provinéni (nebo CJT), a tedy jednani
vymezeného ve zvlastni ¢asti TZ. V praktické roviné se tento rozdil projevuje

4 Mladistvym pachatelem se s ohledem na §2 odst. 1 pism. ¢) ZSM rozumi ten, kdo
v dobé spachani provinéni dovrsil patnacty rok a nepfekrocil osmnacty rok svého veku.
Provinénim je dle § 6 odst. 1 ZSM trestny ¢in spachany mladistvym (rozdil mezi trestnym
¢inem a provinénim spociva opét jen ve véku pachatele).

5 Pfedmét dohledu probaé¢niho tfednika je vymezen v § 49 - 51 TZ a jeho ulozeni pfipada
u dospélych pachatelt v tvahu v rimci tzv. ,,alternativ trestného prava hmotného pfi
podminéném upusténi od potrestani podle § 48 TZ nebo vedle nékterych alternativ-
nich tresta (typicky napt. podminéné odsouzeni k trestu odnéti svobody s dohledem dle

§ 84-6 T7Z).
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v podobé restriktivnéjsich podminek vykonu ochranné vychovy,® kterou
vykonavaji trestné neodpovédné déti ve spolecnych skolskych zaffzenich
s trestné odpovédnymi mladistvymi. Institut ochranné vychovy nelze najit
v zadném jiném predpise kromé ZSM a s ohledem na skute¢nost, ze pod-
minky jeho uloZzeni, ale i jeho samotny vykon je u trestné neodpovédnych
déti obdobny jako u trestné odpovédnych mladistvych, nelze nez uzavfit,
ze ochranna vychova stejné jako dohled probac¢niho ufednika, ale 1 dalsf opa-
treni vyctena v § 93 odst. 1 ZSM jsou instituty trestniho prava hmotného.

Nad ramec pojednani o Gpravé hmotnépravni reakce na CJ'T de lege lata
si dovolim uvést, ze pfed pfijetim samostatného zakona o soudnictvi
ve vécech mlddeze ucinného od 1. 1. 2004, ale i v jeho osnové z roku 20007,
mohl soud v ptipadé trestné neodpovédnych déti dopoustéjicich se CJT
ukladat rovnéz opatieni dle § 43 zikona ¢. 94/1963 Sb., o rodiné a nemusel
tudiz reagovat pouze trestnépravnimi instituty. Dnes vSak stran hmotne-
pravnich nasledki CJ T pachanych trestné neodpovédnymi détmi paradoxné
nedochaz{ k zadnému prolinani civilnich a trestnich pfedpisu, jelikoz ves-
keré opatteni piichazejici v uvahu jsou upravena v ZSM a jsou trestnépravni
povahy. Zdali je tento stav de Jege lata vyhovujici i vzhledem k nevyhnutelnosti
netrestnépravni reakce na CJT, se pokusim posoudit nize v Gvaze o proble-
matickych aspektech (ne)prolinani pfedmétnych pravnich odvetvi.

3  Procesnépravni reakce na Ciny jinak trestné

K prolinani civilniho a trestnfho prava sice nedochazi v roviné hmotné-
pravni, zato rovina procesni je stran ruznych stfetd téchto dvou pravnich
odvétvi dosti bohata. Rizeni ve vécech déti mladsich 15 let je zvlastnim
druhem nesporného obcanskopravniho fizeni, v némz se rozhoduje o viné
a sankci za spachany CJT.# Jak ji bylo vys$e zminéno, toto fizenf je upraveno

6V skolskych zafizenich pro vykon ochranné vychovy jsou pouzivany specidlni staveb-
n¢ technické prostiedky k zabranéni ut¢ku, déti nemaji povoleny samostatné vychazky,
¢i navstévy osob jinych nez blizkych atd. Blize viz zikon ¢. 109/2002 Sb., o vykonu
ustavni vychovy nebo ochranné vychovy ve skolskych zafizenich a o preventivné vy-
chovné péci ve skolskych zafizenich a o zméne¢ dalsich zdkon.

7 Osnova ZSM z roku 2000 uvadéla ve vyctu opatieni rovnéz umisténi ditéte v jiné ro-
diné, omezeni ¢i zbaveni rodicovské zodpovédnosti, nebo moznost prenechat ,,potres-
tani® ditéte rodictm ¢i kole Blize viz LORTIE, S. a kol. Soudnictvi pro mladistvé v Kanadé
a v Ceské republice. Praha: Ministerstvo spravedlnostl CR, 2000, s. 318.

8  HRUSAKOVA, M. Dopad nového obéanského zakoniku a piedpist souvlse]lclch na fe-
Senf ¢ind jinak trestnych spachanych détmi do 15 let. Trestuépravni revue. 2014, €. 1, s. 10.
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v nekolika ustanovenich hlavy III. ZSM (§ 89 — 96 ZSM). Tato pomérné
strohd regulace, v niz lze nalézt modifikace’ oproti standardnimu modelu
nesporného civilniho procesu, se subsidiarné fidi Gpravou fizen{ ve vécech
péce o nezletilé dle § 466 a nasl. zikona ¢. 282/2013 Sb., o zvlastnich fize-
nich soudnich (dile jen ,,ZRS%), jakoz i ustanovenimi jeho obecné ¢asti
a nékterymi ustanovenimi zdkona ¢. 99/1963 Sb., obcanského soudniho
fadu' (dale jen ,,OSR).

Uvedené predpisy sice relativné obsirné urcuji prabeh soudniho konani
ve vécech deéti mladsich 15 let, nicméné predsoudni stadium fizeni vici témto
osobam, tzn. postup policejniho organu a statnfho zastupitelstvi od zjisténi
CJT az do podani navrhu na zahdjeni soudniho konani, neni nikde upra-
veno. Pokusim se proto ve strucnosti nacrtnout, jak tato faze f{zeni probiha,
popt. jakymi predpisy se fidi.

Na zacatku odhalovani spachaného ¢inu, jez vykazuje znaky cinu trestného,
jeste zpravidla policejni organ nevi, ze se ho dopustilo trestné neodpovedné dite,
a tudiz postupuje podle ustanoven{ o provéfovani skutecnost nasvédcujicich
tomu, ze byl spachan trestny ¢in v souladu s § 158 a nasl. zakona ¢. 141/1961
Sb., trestniho #4du (dile jen ,, TR, a tudiz podle obecného piedpisu trest-
nfho prava procesniho. Teprve az ve fazi, kdyz je podezieni ditéte ze spachani
provéfovaného ¢inu plné odivodnéno!, policejni organ trestni fizeni odlozi
na zakladé § 159a odst. 2's odkazem na § 11 odst. 1 pism. d) TR pro nepii-
pustnost trestnfho stthani z dvodu nedostatku véku pachatele. Policejni organ
véc nasledné preda staitnimu zastupitelstvi, které je vzhledem k § 90 odst. 1
ZSM povinno podat navrh na zahajeni soudntho fizeni dle hlavy III. ZSM
a souvisejicich predpisi. Vedle TR piichazi v Gvahu té2 uziti dalsich zakona'?,

9 'V §90 je zvlasté upraveno vyluéné navrhové opravnéni statniho zastupitelstvi
(popt. soud pro mladez mutize zahajit fzeni ex offo), v § 91 jsou upraveny ucastnici fizeni
(dite, OSPOD, zakonn{ zastupci, statni zastupitelstvi, opatrovnik — advokat, popf. jiné
osoby — napf. péstoun, ¢i skolské zafizeni, v némz dit¢ vykonava ustavni vychovu) a ko-
necné v § 92 jsou uvedeny modifikace samotného jednani (zejména jeho nevefejnost).

10 Zejména ustanovenimi o dokazovani (§ 120 a nasl. OSR), & zajisténi diikazu (§ 78 OSR),
jelikoz je v tomto fizeni nezbytné dokazat vinu ditéte za spachany CJT, nicméné v ZSM
ani ZRS dokazovani blize upraveno neni.

11 SAMAL, P. a kol. Zdkon o soudnictvi ve vécech middege: komentdr. 3. vyd. Praha: C. H. Beck,
2011, s. 709.

12 Konkrétné zdkon ¢ 273/2008 Sb., o Policii Ceské republiky a zdkon & 283/1993 Sb.,
o statnim zastupitelstvi.
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jakoz i internich normativnich aktd", které obsahuji ustanoveni o zachizeni
s détmi mladsimi 15 let.

Tento nejasny, resp. chaoticky a nedostatecné pravné regulovany proces
eventualné vyusti v jiz lépe upravenou proceduru pied soudem pro mla-
dez, ktery po prokazani viny ditéte uklada jedno z opatfeni dle § 93 odst. 1
ZSM, pifp. mize od jeho ulozeni za splnéni podminek uvedenych v § 93
odst. 10 ZSM upustit. V opacném piipade, a tedy za piedpokladu nedoka-
zani viny ditéte za spachany CJ'T, soud pro mladez navrh statniho zastupitel-
stvi na zahajeni fizenf zamitne, popf. fizeni zahajené ex gffo zastavi.

4  Problematické aspekty

V této kapitole nastinim stézejni problémové oblasti stetd civilnich a trest-
nich piedpist, k nimz dochazi v procesni roviné feseni CJT pachanych
trestné neodpovédnymi détmi, z nichz jsou nékteré paradoxnim disledkem
neprolinani civilniho a trestnfho prava ve hmotnépravni rovine¢ dotcené
problematiky.

4.1 NemoZnost uZiti institutii rodinného prava
Jak jsem jiz naznacila vyse v kapitole 2 svého piispévku, soud pro mladez
muZe v reakci na CJ T pachané détmi mladsimi 15 let uloZit pouze opatient sta-
novené v § 93 odst. 1 ZSM, a tedy opatfeni trestnfho prava. Stézejnim nedo-
statkem této upravy je dle mého skutecnost, Ze takové instituty by nemély
byt vici trestné neodpovédnym détem uzivany vibec. Na tomto misté bych
se vSak chtéla zaméfit zejména na skutecnost, ze soudce pro mladez nemuze
vudi témto détem uzit vedle zminénych opatfenti jiné, ¢asto vhodnéjsi insti-
tuty, 1 kdyz podminky pro jejich uloZeni jsou z hmotnépravniho hlediska
castokrat splnény. Témito ,,jinymi* instituty mam na mysli zejména opatfeni
rodinného prava, pficemz v uvahu by pfichazelo napf. uziti vychovnych opa-
tfen{ stanovenych v § 925 zakona ¢. 89/2012 Sb., obéanského zdkoniku (déle

13 Zavazny pokyn policejniho prezidenta ¢ 30/2009, o plnéni akola v restnin i#zeni ze dne
21. 4. 2009; Pokyn obecné povahy nejvyssi statni zastupkyné &. 7/2009, o trestnim ##zeni
ve vécech mladezZe ze dne 8. 9. 2009. V nazvech téchto pravnich dokumenta se paradox-
né objevuje formulace ’trestnf fizenf’, 1 kdyz se v ptipad¢ détf mladsich 15 let o trestni
fizeni jednat nema. Jde sice o pouhy formalizmus, ktery vSak maze v povédomi organt
¢innych v trestnim fizeni evokovat nerozdilnost postupu viéi trestn¢ odpovédné a trest-
né neodpoveédné mladezi.
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jen ,,0Z®), ¢i natizen{ ustavn{ vychovy podle § 971-5 OZ. Déti se obecné
dopoustéji protipravnich ¢int vice nez z divodu jejich kriminalni povahy
spise v dusledku jejich nedostate¢né az zanedbané vychovy. Uvedené insti-
tuty by dle mého mely na tyto déti nizstho veéku zasadneé ,,lepsi®, resp. dusled-
né¢j$i vychovné-preventivni vliv nez napf. zminovany dohled probacntho
ufednika ¢i ochranna vychova. Vedle toho soud pro mlddez nema v rukach
zadné prostfedky, jimiz by mohl v piipadé potieby zasahnout do vychovy
ditéte na strané rodi¢a, jelikoz po projednani spachaného CJT a zjisténi,
ze vychova ditéte je ze strany rodict vyrazné zanedbana, muze ditéti ako-
rat ulozit dosti restriktivni ochrannou vychovu. Naopak nemd pravomoc
napf. upravit pfedbézné pomery ditéte v souladu s § 924 OZ, ¢i omezit nebo
zbavit rodice jejich rodicovské odpovédnosti dle § 870-1 OZ.

Jsem si védoma toho, ze soud pro mladez ma po skonceni fizeni dle hlavy
III. ZSM moznost dat soudu péce o nezletilé podnét ke vhodnosti uziti
nékterého z uvedenych institutt rodinného prava. Nicméné nevidim davod,
pro¢ by tyto instituty nemohl uzit bezodkladné jiz samotny soud pro mla-
dez, ktery je se stavem vychovy ditéte po projednani CJT zpravidla velice
dakladné obeznamen, aby se s nim nasledné nemusel seznamovat od zacatku
soud péce o nezletilé. Pfedevsim tak stavajici praxe stavi piekazky zdkon-
nému pfedpokladu, ze zrovna véci péce o nezletilé by mely byt s ohledem
na § 471 odst. 2 ZRS projednavany s co nejvétsim urychlenim.

4.2 Piedbéiné opatieni upravujici poméry ditéte

Nasledkem prolinani rozdilnych pfedpisti civilnfho a trestnfho procesu
doslo v praxi obecnych soudu prave v souvislosti s institutem piedbézného
opatieni dle § 452 ZRS (pfedtim § 76a OSR) k obchazeni zikona. Toto opa-
tfeni je v ptipadech déti dopoustéjicich se CJT nafizovano zcela bézné, jeli-
koz v pribéhu $etfeni CJT mize jednoduse vyjit najevo nezbytnost upravy
pomért téchto dét z diivodu nedostatku fadné péce nebo vazného ohrozeni
jejich dalezitjch zajma. Ve véci, kterd se dostala a2 pred Ustavni soud",

14 Nalez Ustavniho soudu ze dne 17. 2. 2015, sp. zn. II1. US 916/13, kde Ustavni soud
krom jiného konstatoval, Zze f{zen{ ve vécech déti mladsich 15 let dle hlavy III. ZSM
ma s ohledem na povahu sankci v ném ukladanych povahu guasitrestnibo #izent. Toto po-
meérné smélé prohlaseni tak bezprostiedné podporuje moje tvrzeni o tom, Ze opatfeni
uklddana podle hlavy III. ZSM jsou svou povahou instituty trestntho prava (neboli slovy
Ustavniho soudu instituty guasitrestni povahy).
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doslo k situaci, kdy obecny soud nafidil pfedbézné opatfeni na zaklade § 452
ZRS, jez spocivalo v hospitalizaci ditéte na psychiatrické klinice, jelikoz bylo
potfebné vysetfit jeho dusevni stav pro ucely eventualntho soudniho fizeni
podle hlavy III. ZSM a zaroven mu zamezit v ohrozeni sebe ¢i svého okoli.
Obecny soud v tomto pifpadé uzil institut pfedbézného opatfeni v pod-
staté pro ucely nasledného guasitrestniho #izeni ve vécech déti mladsich 15 let,
a tedy ze zcela odlisnych divodu, nez k jakym ma pfedbézné opatieni dle
§ 452 ZRS slouzit, ¢im navic zasiahnul do zakladnich prav a svobod nezleti-
1ého stézovatele, jelikoz Ustavni soud stiznosti v dané véci vyhovel.

Timto pfikladem jsem chtéla pifedev$im naznacit, jak v dasledku ,,tiistivé
upravy procesu ve vécech trestné neodpovédnych déti, v némz se nevyhnu-
telné setkavaji predpisy civilniho a trestnfho prava, mize dochéazet a v praxi
i dochazi ke smésovani ucelu jednotlivych institutd, které mohou vést
az ke zptisoben{ tstavné relevantni 4jmy na pravech téchto déti. Ostava proto
doufat, e i vzhledem ke zminénému nalezu Ustavniho soudu se podobnym
nesrovnalostem alespon v souvislosti s nafizovanim pfedbéznych opatieni
dle § 452 ZRS praxe bude vyhybat.

4.3 Dokazovani viny

StéZejnim problematickym aspektem stran prolinani ,civilu®“ a ,trestu”
ve vécech deéti mladsich 15 let je dle mého soudu pravé dokazovani viny
za spachany CJT. Prvné je tieba konstatovat, ze nezbytnym piedpokladem
hmotnépravni reakce na CJT v podobé ulozeni opatteni dle § 93 odst. 1
ZSM je prokazani toho, ze se dité skute¢né dopustilo CJT.** Neprokaze-li
se vina ditéte bez divodnych pochybnosti, soud pro mlidez musi navrh
na fizeni dle hlavy I1I. zamitnout, piip. fizeni zahajené ex offo zastavit. Avsak
zrovna za pfedpokladu pouhé pravdépodobnosti viny konkrétntho ditéte
by bylo vice nez vhodné reagovat na spachany CJT alespon prostfednictvim
vychovnych institutd rodinného prava v téch pifpadech, kdy by byly spl-
nény pfedpoklady pro jejich uzitl. Ovsem pfed ulozenim opatfeni dle hlavy
II1. ZSM, a tedy institutu trestniho prava, by se otazka viny méla prokazat
v obdobném rozsahu, jaky je vyzadovan pro odsouzeni v trestnim fizeni.
Na druhé strané vsak vyvstava otazka, zda je takové prokazani viny dosta-
te¢né mozné na zakladé obecné niz§ich dikaznich standardd civilntho pro-

15 HULMAKOVA, Jana. Trestini delikventni miidege. 1. vyd. Praha: C. H. Beck, 2013, s. 59.
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cesu? Domnivam se, ze prave zde dochazi k neslucitelnému stfetu zasad
a pravidel civilniho vs. trestnfho prava procesniho.

Zaprvé, podklady opatfené policejnim orginem v pfedsoudnim (zpocatku
zasadné trestnim) fizeni o CJT je mozné uzit v civilnim fzeni pted sou-
dem jako vécné ¢i listinné dikazy, coz je ovlivnéno i tym, Ze v civilnim pro-
cesu se neuplatfiuje zasada bezprostfednosti.' I v prabéhu hlavniho liceni
je za pfedpokladu duasledného splnéni podminek stanovenych v § 207 —
212 TR mozné napt. &st protokol o vyslechu svédka z piipravného fzeni,
avsak osoba, proti niz se trestnf f{zeni vede, ma jako obvinény v pfedsoud-
nim stadiu trestnfho f{zeni garantovana urcita procesni prava, jez vyvazuji
tyto vyjimky ze zasady bezprostfednosti (jakoz i jinych zasad) uplatnované
v hlavnim liceni. Obdobné prava vsak dité¢ v legislativné nepodchyceném
predsoudnim stadiu fizeni o CJT zaruéené nikterak nema.

Zadruhé, pfi vyslechu dcastnika v civilnim soudnim fizenf ma tento vypo-
vidat pravdu a nic nezaml¢ovat. Naproti tomu stoji trestnéprocesni zasada
nemo tenetur se ipso accusare, na zaklade niz nemize byt osoba v trestnim fzeni
donucovana k sebeobvinéni. Dit¢ mladsi 15 let je pfed vyslechem v soudnim
fzenf podle hlavy IT1. ZSM v souladu s § 131 OSR pouceno, Ze ma vypovidat
pravdu a nikoliv, ze ma pravo mlcet a nepfispét k vlastnimu obvinén{'’, jak
je tomu s ohledem na jiné a zaroven vys$s{ dtikazni standardy v trestnim fizeni.

Zatfetd, soud pro mladez muze v souladu s § 120 odst. 3 OSR vzit v civilnim
fizeni o CJT za sva skutkova zjisténi rovnéz shodnd tvrzeni ucastniki, coz
je ovSem v trestnim fizeni zdsadné vylouceno'. Bude-li napft. dit¢ ovliv-

16 Jednim z aspektt zasady bezprostiednosti legislativné zakotvené v § 2 odst. 12 TR je po-
zadavek, aby soud rozhodoval na zakladé pied nim provedenych duakazu, a tedy na zakla-
de svého bezprostrednfho dojmu z provedeného fizeni. (SAMAL, P. a kol. Trestni privo
procesni. 4. vyd. Praha: C. H. Beck 2013,s.115.)

17 K zasad¢ nemo tenetur se ipso accusare ]akozto aspektu prava na spravedlivy proces v roviné
zasady presumpce neviny viz blize REPIK, B. Evrgpskd Uminva o lidskych privech a trestni
prave. 1. vyd. Praha: Orac, 2002, s. 185-190.

18 jedlnou vyjimkou je podle § 314d TR zjednodusené fizen pred samosoudcem, v néms
muze byt rozhodnuto o upusténi od dokazovani téch skutecnosti, které statnf zastupce
a obvinény oznadi za nesporné. Tento vyjimecny postup je dasledkem toho, Ze zjedno-
dusené trestni fizeni nasleduje po zkriceném piipravném fizeni, které pfipadd v uvahu
pouze u mén¢ zavaznych trestnych ¢ind, jsou-li dostate¢né podklady pro postaveni po-
dezfelého pred soud ve Thiate 2 tydni nebo v piipade, Ze byl podeziely pfistizen pfi pa-
chan{ trestného ¢inu, a tedy v ptipadech, kdy je vysoce pravdépodobné az jisté, ze trestny
¢in byl spachan konkrétnim podezielym.
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néné rodic¢em, kterj ho jako nepiimy pachatel naved! ke spachani CJT,
tvrdit stejné skutecnosti jako tento ovliviujici rodi¢, soud pro mladez
to bez dalstho mtze vzit za sva skutkova zjisténi. V této souvislosti lze jesté
zminit, ze soud pro mladez v civilnim fizen{ dle hlavy III. ZSM v piipadé
pochybnosti o skutkovych okolnostech a nasledné potfeby dohledat dalsi
diikazy nemd pravomoc pozadovat soucinnost po policejnim organu,” jak
ji ma soud v trestnim fizeni.

Ve vyétu problematickych oblasti v dusledku protichtidnych zasad a pra-
videl civilntho vs. trestnftho procesu bych mohla nepochybné pokracovat
jesté dale. Mym umyslem vSak neni uvést veskeré v uvahu pfichazejic
moznosti, ale poukazat na to, ze dikazn{ standardy obc¢anského soudniho
fizeni jsou dle mého posouzeni zcela nedostate¢né na to, aby prokdzaly
vinu ditéte za spachany ¢in, ktery by byl za pfedpokladu jeho vyssiho veéku
&inem trestnym. Jiné by to ovsem bylo za predpokladu, e za spachani CJT
by pfichazela v tvahu vskutku opatfeni netrestnépravni povahy, kdy by vina
ditéte nemusela byt dokazana za kazdou cenu, ale instituty rodinného prava
by bylo mozné ukladat i za pouhé pravdépodobnosti spachani CJT, byly-li
by splnény predpoklady pro jejich ulozeni v souladu s piislusnymi ustanove-
nimi OZ. Dle ceské pravni apravy de lege lata viak tomu tak neni a neostava
nez konstatovat, ze za soucasného pravnfho stavu lze trestné neodpoved-
nym détem uklddat po prokazani viny za uzit{ civilnépravnich dukaznich
standardt opatteni guasitrestni povahy, coz vskutku neni stavem idealnim.

4.4 Vykon opatieni ukladanych za Ciny jinak trestné

V désledku prolinani civilnich a trestnich ptedpist v reakci na CJT dochazi
k praktickym problémim v neposledni fade rovnéz ve fazi vykonu opatieni
ukladanych dle § 93 odst. 1 ZSM, a to konkrétné v souvislosti s jejich vynu-
titelnosti. V hlave III. ZSM jsou zvlasté upraveny pouze moznosti nafizeni
vykonu ochranného léceni v § 952 ZSM. V piipadé vykonu nekterych dalsich
opatieni (konkrétné vychovnych povinnosti / omezeni, dohledu probac¢niho

19 Nep#mym pachatelem je podle § 22 odst. 2 TR ten, kdo k provedeni ¢inu uzil jiné osoby,
ktera neni trestné¢ odpovédna pro nedostatek véku, nepficetnost, omyl atd.,

20 Viz HRUSAKOVA, M. Specifika fizeni ve vécech déti mladsich patndcti let, které se do-
pusti ¢inu jinak trestného. In: KURUC, P. (ed.). Trestnoprdavne a kriminologické aspekty krimi-
nality mlddege. Zilina: Burokédex, 2013, s. 235.

150



Systémové otazky soukromého prava

ufednika a napomenut{ s vystrahou) odkazuje § 93 ZSM na analogické uziti
ustanoveni hlavy II. ZSM, kterd vymezuje sankce a fizeni ve vécech trestné
odpovédnych mladistvjch®. Vykon téchto, ani zbylych opatfeni, jejichz
vykon nenf v hlavé III. ZSM upraven vibec (zafazeni do vhodného vychov-
ného programu a ochranna vychova), nicméné neni vynutitelny, jelikoz
pro pfipad jejich dobrovolného nevykonan{ soud pro mladez nedisponuje
zadnymi pravonimi prostfedky k jejich nucenému nafizen{ a v ivahu nepfi-
chazi ani pfipadna hrozba ulozeni pifsnéjsi sankce.

Co se tyce subsididrnich civilnépravnich pfedpist, ani tyto neobsahujf usta-
noveni aplikovatelna pro tcely vynuceni vykonu opatien{ dle hlavy III.
ZSM. Zakonodarce pfi relativné nedavné tvorbé ZRS takfka pozapomnél
na civilnépravni povahu nesporného fizeni o CJT a tuto v novém predpisu
vibec nezohlednil, jelikoz vykon rozhodnuti ve vécech péce o nezletilé dle
§ 500 a nasl. ZRS je ,,8ity na miru® opatfenim rodinného prava* a soucasné
moznosti vikonu rozhodnuti vydanych v fizeni dle OSR jsou pizptisobeny
zejména vykonu penézitych pohledavek, pficemz moznosti vykonu nepené-
zitych plnéni dle hlavy VIII. OSR* jsou na vykon opatieni dle § 93 odst. 1
ZSM rovnéz nepouzitelné. Na zaklad¢ vyse uvedeného proto ostava v pii-
pad¢ ,,sankcionovanych® détf mladsich 15 let doufat, Ze opatfeni ulozena jim
v fizen{ dle hlavy II1. ZSM vykonaji vice méné dobrovolné. V této souvislosti
si opétovné neodpustim poznamku, e v piipadé piipustnosti reakce na CJ T
instituty rodinného prava by nebyl Zadny problém ani v oblasti pifpadného
vynucen{ jejich nedobrovolného vykonu, a to prave s ohledem na dostatec-
nou upravu vykonu rodinnépravnich opatfeni v pfislusnych ustanovenich
ZRS.

21 Moznost uziti analogie v pifpadé vykonu opatfeni uklddanych trestné neodpovédnym
détem s apravou vykonu trestnépravnich opatfeni ukladanych trestné odpovednym mla-
distvym dle hlavy II. ZSM mimo jiné opét potvrzuje mou tezi o guasitrestni povaze opa-
tfen{ a fizen{ dle hlavy III. ZSM.

22 Srov. ¢ HRUSAKOVA, M. Dopad nového obéanského zakoniku a predpisi souvise-
jicich na feseni ¢ind jinak trestnych spachanych détmi do 15 let. Trestuépravni revue. 2014,
¢ 1,5 10.

25 Soud pécée o nezletilé muze nafidit vykon rozhodnuti opétovnym ulozenim pokuty
do vyse 50000 K¢ nebo odnétim ditéte, popt. muze uzit alternativni opatieni dle § 503
ZRS (napf. nafidit prvni setkni s mediatorem).

24 Uspokojeni prav na nepenézita plnéni muze byt vynuceno nafizenim vyklizeni, odebra-
ni/rozdéleni véci, nebo provedenim praci a vykond.
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5

Komparativni analyza

Za tcéelem hlubstho proniknuti do problematiky civilntho fizeni o CJT

a eventudlnfho vyvozeni hodnoticich zavéra o Ceské pravni aprave de lege

lata jsem dotéenou pravni oblast porovnala s nékolika hmotnépravnimi

a procesnimi legislativami jinych evropskych zemi. Vysledkem provedené

komparace jsou 3 kategorie zahrani¢nich pravnich uprav feseni CJT, jichz

se dopousti trestné neodpovédné déti:

25

26

27

28

1. KATEGORIE (Némecko, Rakousko, Anglie,”... —> pfevazna
vétsina zahrani¢nich pravnich Gprav>®)
V téchto zemich jsou zfizené specializované soudy pro mladez, stejné
jako v Ceské republice. Tyto soudy se véak zabyvaji pouze trestnou
¢innosti pachanou trest¢ odpovédnymi mladistvymi, jimz ukladaji
opatfen{ trestntho prava (v nekterych pifpadech mohou dokonce
ptimo ukladat i opatfeni rodinného prava®). Ptipady trestné neodpo-
védnych déti dopoustéjicich se CJT se zabjvaji soudy opatrovnické,
které témto détem v civilnim fizeni ukladaji vylucné opatfen{ rodin-
ného prava.

2. KATEGORIE (Slovensko, Polsko®...)

V dalsi kategorii statd chybi specializace soudt pro mladez. Trestné
odpovédnym mladistvym ukladaji opatfeni trestniho prava soudy
obecné — trestni, zatimco trestné neodpovédnym détem ukladaji
opatfeni rodinného prava soudy obecné — opatrovnické. Jedinou
vyjimku pfedstavuje moznost ulozeni ochranné vychovy trestné

Viz MARTIN, J.; STOREY, T. Unlocking criminal law. 5 ed. London: Routledge, 2015,
. 173.

%e vétsiné stati se trestné neodpovedné déti pachajici ,,jinak trestnou c¢innost® ocitajf

v systému socidlni péce (v ceském pravanim prostfedi by se jednalo o systém socialné-

-pravni ochrany détf). Viz ALLEN, R. Children and Crime: taking responsibility. London:

Institute for public policy research, 1996, p. 65.

Napt. rakouska pravni prava dovoluje pfimo soudim pro mlddez ukladat trestné odpo-

védnym mladistvym i opatfeni rodinného prava v pifpadech, kdy to napt. zajem na jejich

vychové vyZaduje (KREJCIRIKOVA, K. Trestn{ pravo nad mladezi v Rakousku. Szizni

gastupitelstoi. 2007, ¢. 5, s. 50.)

ZEZULOVA, J. Trestni zdkonodirstvi nad miide. Brno: Masarykova univerzita, 1997,

s. 149,
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30

neodpovédnym détem dle slovenské pravai upravy®, coz lze pova-
zovat za ,,pozustatek” pfedchoziho spolecného trestntho pfedpisu
(zakona ¢. 140/1961 Sb., trestniho zdkona), nicméné ochranni
vychova je jedinym opatfenim quasitrestni povahy, jez lze trestné
neodpovédnym détem dle slovenského trestniho prava ulozit, navic
zde existuje institut ochranné rodinné vychovy, kterd se vykonava
v rodinach, a nikoliv v Gstavnich skolskych zafizenich (¢imz se nepo-
chybné snizuje restriktivni prvek tohoto opatfeni).

KATEGORIE (Nizozemsko™...)

Posledn{ kategorie pocitd se specializovanym soudnictvim pro mla-
dez, které fesi veskeré otazky mladeze — trestné odpoveédnych i neod-
povédnych déti, jez se dostaly do konfliktu s (nejen trestnim) pra-
vem, ale i mladeze ,,ohrozené®, tzn. déti se zanedbanou vychovou
¢i détl v postaveni obéti protipravnich ¢ind. Tento model je pomérné
odlisny od toho ceského (viz 4. kategorii), ale i od pravnich Uprav
ptedeslych dvou kategoriich, pro icely mé komparace je vsak pod-
statna skutecnost, ze trestné¢ neodpovédnym détem jsou i v této 3.
kategorii ukladany opatfeni netrestnfho charakteru.

KATEGORIE sui generis - ceska pravo{ Gprava de lege lata

Jak jiz bylo pojednano v predchozich kapitolich, v Ceské republice
byla zakonem ¢. 218/2003 Sb. stanovena specializace soudt pro mla-
dez podobné, jak je tomu v pravnich Gpravach statd kategorie ¢. 1.
Rozdil vsak spociva v tom, ze ceské soudy pro mladez ukladaji opa-
tfeni nejen trestné odpoveédnym mladistvym, ale i trestné neodpoved-
nym détem. Z tohoto thlu pohledu se ¢eské fizeni o CJT podoba
tomu holandskému, avsak soudy pro mladez dle kategorie ¢. 3 ukla-
dajf trestné neodpovédnym détem opatieni netrestnépravai povahy,
zatimco Ceské soudy jim ukladaji instituty trestnftho prava mladeze
bez opravnéni ukladat opatfen{ netrestni povahy (idedlné instituty
rodinného prava dle OZ). Druhd kategorie statu sice specializované

Ustanoveni § 105 zakona ¢. 300/2005 Z. z. trestného zdkona stanovi v podstaté stejné
podminky pro ukladdn{ ochranné vychovy trestné neodpovédnym détem, jaké byly sta-
noveny v § 86 zruseného spolecného zikona ¢ 140/1961 Sb., trestntho zikona a jaké
jsou v ceské aprave de lege lata stanoveny v § 93 odst. 2, 3 ZSM.

ZEZULOVA, J. Trestni zdkonodirstvi nad mlide. Brno: Masarykova univerzita, 1997,
s. 135,
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soudnictvi pro mladez nema, avsak trestné¢ neodpoveédné déti jsou

za CJT postihovany ze strany civilnich soudd (neboli systému ,,soci-

alni péce o nezletilé”) opatfenimi rodinného prava.
Na zakladé vyse uvedeného jsem dospéla k zavéru, ze ceska pravni uprava
fizeni o CJT, alesponi v rimci mnou nékolika komparovanych stitd, nema
obdobu. Diuvody zvoleni zrovna takového modelu jsem nicméné nikde
nedohledala. Provedena komparace mne krom jiného utvrdila v mnou jiz
v minulosti formulované tezi’, Ze ceska koncepce upravy fizeni ve vécech
trestné neodpovednych détf se sice tvafi jako civilnépravni, jelikoz odkazuje
na subsidiarni uzitf pfedpisti ob¢anského prava procesntho a jakozto ,,fizeni
o obcanskych pravech a zavazcich® poskytuje détem mladsim 15 let zaruky
spravedlivého procesu pouze v rozsahu ¢l. 6 odst. 1 Umluvy o ochrané lid-
skych prav a zakladnich svobod (dale jen ,,Uminva). Avsak ve své podstaté
se s ohledem na guasitrestni charakter sankci, jejichz ulozen{ témto trestné
neodpovédnym détem za spachani CJT hrozi, jedna bezesporu o ,fizenf
o trestnim obvinéni®, jez si zasluhuje 1 procesn{ garance dle ¢l. 6 odst. 2, 3
Umluvy.

6 Zavérem neboli de lege ferenda

V mém pifspévku jsem chtéla poukazat zejména na prolinani civilnich
a trestnich predpisi v reakei na CJ'T pachané trestné neodpovédnymi détmi.
Dospéla jsem k zavéru, ze i navzdory trestni neodpovédnosti déti k pri-
niku téchto dvou odvétvi dochaz{ pouze v roviné procesni, zatimco v roviné
hmotnépravni fesf otazky pravnich nasledka za CJT normy trestntho prava.
V této specifické pravni dpravé fizeni ve vécech déti mladsich 15 let jsem
nasledné vypichla problematické oblasti, které urcité¢ nejsou zanedbatelné,
zejména s ohledem na odlisné zasady a tcel trestniho vs. civilnfho procesu.
Po analyze téchto problému a nasledné komparaci Ceské pravni Upravy
fizeni o C]T se zahrani¢im, jsem se utvrdila v premise, ze stav de lege /ata neni
zcela vyhovujici a zvazila jsem proto 2 varianty de lege ferenda, jez by dle mého
posouzeni mohly alespon korigovat nedostatky soucasné pravni regulace.

31 Prezentace piednesena na konferenci Bratislavské pravnické fornm 2015 konané ve dnech
9. —10. 10. 2015 na téma ,,Je konanie vo veciach deti, ktoré pachaji ¢iny inak trestné,
spravodlivér.
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VARIANTA A:

Mnou nabizena prvni varianta vychazi z predpokladu zmény apravy hmot-
népravni reakce na CJT. Uplné idealnim stavem by byla jeji celkova rekon-
cepce v takovém rozsahu, Ze by misto soucasnych opatfeni dle § 93 odst. 1
ZSM bylo mozné trestné¢ neodpoveédnym détem ukladat pouze opatieni
rodinného prava dle piislusnych ustanoveni OZ. Prvné by se trestné neod-
povédnym détem za jejich protipravai CJT dostivalo skute¢né netrestné-
pravni reakce, ale v neposledni fad¢ by se takovou pravni dpravou dle mého
eliminovaly problematické oblasti prolinani civilnich a trestnich predpist
v procesni roving, a to z divodud naznacenych v kapitole 4 mého ptispévku.
Realni zménou v dohledné budoucnosti by vsak mohla byt alespot1 akcep-
tace opravnéni soudd pro mladez ukladat détem mladsim 15 let vedle opa-
tfeni § 93 odst. 1 ZSM (jez by se s ohledem na jejich guasitrestni povahu dle
mého méla uzivat minimalne) rovnéz instituty rodinného prava.

VARIANTA B:

Tato varianta realisticky pfedpoklada zachovani soucasné hmotnépravni
koncepce pravnich nasledk CJT, a tudiz ponechani opattent trestniho prava
ukladanych trestn¢ neodpovédnym détem podle hlavy III. ZSM. Zménu
ale navrhuji v procesni roving, v niz by témto détem meély byt nevyhnutelné
garantovany veskeré aspekty prava na spravedlivy proces v souladu s cl. 6
odst. 1, 2 i 3 Umluvy, a to zejména s ohledem na niz$i ditkazni standardy
v civilnim fizeni. Idealni by ovSem bylo legislativné vymezit jak pfedsoudni,
tak 1 vykonavaci stadium fizeni ve vécech déti mladsich 15 let, aby se uve-
dené problematické aspekty prolinani civilnich a trestnich pfedpisi v pro-
cesni roviné eliminovaly v co mozno nejvétsi mife.
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Abstract

The family relationships over the frontiers have today more and more sig-
nificance. That is the way not only in personal relationships, but regarding
to the property rights. In its interest the EU felt necessary to make a uni-
versal regulation, what is now in progress. In my presentation I would like
to share my personal opinion about this, and to present some aspects of the
Hungarian regulation.
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1 Introduction

The regulations of matrimonial property regime are always changing. The
expectations of the society will be bigger day after day and the legal system
has to find solutions for that. In Hungary the new Civil Code came into
force on the 15th of March, 2014. The disposition of family law get into
Civil Code, and it is a huge result, because earlier it was separated, and it was
found wanting. Now the legislator supplements the rules of matrimonial
property regime with the practice and creates new orders to the regulation
of marriage contract.

Above all we must take account of the subsistence of the European Union.
The increased mobility of persons within an area which has no internal
frontiers leads to a marked increase in the number of couples formed
by nationals of different Member States who may live in a Member State
of which they do not have the nationality and acquire property in more than
one Union country. The European Union is trying to create an ideal system
of orders, but it is not so simple.
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The purpose of this proposal is to establish a clear legal framework in the
European Union for determining jurisdiction and the law applicable to mat-
rimonial property regimes and facilitating the movement of decisions and
instruments among the Member States.

In this paper I would like to introduce the proposal of 2011, because I think
that there are some mistakes and wantingness in the regulation of European
Union. Besides that, I would like to introduce shortly the Hungarian regula-
tions of the matrimonial property regime.

2 The history of the European Union’s regulation

Legal harmonization is always a giant challenge for the European Union.
It is true for the family law too, and especially for the matrimonial law.
Matrimonial property regimes has been excluded from Community instru-
ments adopted so far. The Hague Convention on the law applicable to matri-
monial property regimes of 14 March 1978 has been ratified only by France,
Luxembourg and the Netherlands. It was the first trial, but not the last one.'

The adoption of European legislation on matrimonial property regimes
was among the priorities identified in the 1998 Vienna Action Plan. The
Hague programme, which was adopted by the European Council on 4 and
5 November 2004, set the implementation of the mutual recognition pro-
gramme as a top priority and called on the Commission to submit a Green
Paper on ,the conflict of laws in matters concerning matrimonial property
regimes, including the question of jurisdiction and mutual recognition’, and
stressed the need to adopt legislation by 2011.

The Stockholm Programme, which was adopted by the European Council
on 2009, also states that mutual recognition must be extended to matri-
monial property regimes and the property consequences of the separation
of unmartied couples.?

1 Green Paper on conflict of laws in matters concerning matrimonial property regi-
mes, including the question of jurisdiction and mutual recognition (SEC(2006) 952)
/* COM/2006/0400 final, p. 4.

2 TOTH, Barbara. A hatiron atnydlé csaladjogi tgyek unios szabalyozasanak hianyzé
lancszeme — A hazassagi vagyonjogi rendeletjavaslatok (study). In: Dr. Zovdnyi Nikolett:
Jogalkotds és Jogalkalmazds a XXI. szdzad Eurdpdjaban. Budapest — Debrecen, 2014,
p. 483-484.
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The European Union finished the Green Paper on 2009, they appraise the
results and stressed the need to adopt legislation by 2011. The proposal was
finished in 2011, but they couldn’t accept it yet.

3  Differences between the matrimonial regimes of european
countries

The Commission on European Family Law (CEFL) finished a national
reports about the regulation of matrimonial property regimes in Europe.
It simply reflects the fact that the european countries uses different legal solu-
tion. Basically there are three typical system of matrimonial property regime’:

1. Separation-of-property systenr: it means, that the spouses excluded marital
community of property fully before and under the marriage. The par-
ties are independent owners, so there is not any common property.

2. Commmunity property systenr. it is the opposite of the Separation-of-property
system, everything belong to the spouse’s community property.

3. Marital property acquisition regime which is the combination of the two pre-
vious form. Community property of the spouses shall include the things
the things acquired in return for consideration, but the other things (for
example a gift) belong to the separate property of the spouses.

These are the most occurring form of matrimonial property regimes in EU,
we can find examples for all in the reports of CEFL. Lately there is more
and more significant of the marriage contract. The opportunity of property
agreement is permissioning in most european country, but every nation has
a regulation system for that. There are differences and similarities of regula-
tion system. The greatest similarity is a principle - the freedom of contract
- we can find that in most legal system. This principle provide bigger space
for the spouses, they can decide about the property questions. On the other
side the freedom of contract is limited, for example in Bulgaria or in Austria
the spouses can enter into a contract, but they cannot exclude full the regula-
tions of matrimonial property regimes.*

3 In detail: BARZO, Timea. Csalidi Jog, Miskolc: Novotni Publisher, 2004, p. 50-51. and
WOPERA, Zsuzsa. Eurdpai Csalidjog, Budapest: HVG Orac Publisher, 2009, p. 175-177.

4 In detail: SZEIBERT, Orsolya. Hdzassdgi vagyonjog az enrdpai orszdgokban part 1., Csaladi
jog (magazine), number 3, 2009, p. 31-36. and SZEIBERT, Orsolya. Hdzassdgi vagyonjog
az enrdpai orszdgokban part 2., Csaladi jog (magazine), number 1, 2010, p. 28-32.
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4  Rules of procedure or substantive law?

As I eatlier wrote, in 2011 to proposal were created by the European Union,
one for the spouses and one for the registered partners. The legal security
and the effective handling of cross border cases was the most important
target of these proposals. The purpose of EU was to establish a clear legal
framework in the European Union for determining jurisdiction and the
law applicable to matrimonial property regimes and facilitating the move-
ment of decisions and instruments among the Member States. First of all
they created rules of procedure for the sake of that in the proposals. The
European Union acknowledges the fact, that it is impossible to unify the
substantive law in every member states. If they try it, the nation sovereignty
would be damaged, but the apply of rights would be easier in cross border
cases.

My opinion is that there is some rules of substantive law, which are abso-
lutely necessary to be unified. I would like to call your attention to some
article of the proposal. The Article one said, that this rules shall apply
to matrimonial property regimes, and after that it make whit the definition
clear: matrimonial property regime’: a set of rules concerning the property relationships
of spouses, between the spouses and in respect of third parties”™. We can see more
specify in this article, because there is a list, what contain the exceptions from
the scope of this regulation. Here can we find the gifts between spouses.
This element belong to Regulation No 593/ 2008 of the European Parliament and
of the Council on the law applicable to contractual obligations (Rome I). The legislator
regard as an independent contract, but it is a mistake.

Hungary is one of the European Union’s member states, so here is the great
time to introduce the Hungarian regulation system of matrimonial property
regime. Especially because the Hungarian system is not consistent whit the
conception of proposal.

The new Civil Code bring to the fore the opportunity, that the spouses enter
into a marriage contract. It is a huge result, because the regulation was found

5 Proposal for a COUNCIL REGULATION on jurisdiction, applicable law and the re-
cognition and enforcement of decisions in matters of matrimonial property regimes
/* COM/2011/0126 final, article 2 point a).
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wanting eatliet®. In the new Civil Code try the fill in the gap. Now as the
Civil Code say: ,, The function of the marriage contract is to permit the parties to the
marriage or the spouses to define a property regime - in lien of marital community of pro-
perty - with a view to governing their property relationships during the marriage from the
time specified in the agreement.””” The conditions does not change, the marriage
contract shall be concluded in person by the parties to the marriage or the
spouses. The agreement shall be considered valid if executed in an authen-
tic instrument or in a private document countersigned by an attorney. New
element in the rules is the protection of third parties. In the sense of this,
the marriage contract shall not contain any clause having retroactive effect
for changing, to the detriment of a third party, any obligation a spouse may
have in dealing with third parties arising before the marriage contract was
concluded. The Civil Code contain besides of these regulation two form
of property regimes. These are the marital property acquisition regime
and the Separation-of-property system. These are alternatives opportunity
as a possibly contain of the marriage contract.

If the spouses don’t want to enter into a contract, the law bring the pro-
perty relationships under control. ,,Unless otherwise provided by the
marital agreement, marital community of property (matrimonial property
regime) shall exist between the spouses for the duration of the matrimonial
relationship.””® In this case marital community of property means property
acquired by the spouses during the community of property, irrespective
of whether such property is acquired together or separately. Community
property of the spouses shall include the burdens of their common assets
and - unless the Civil Code provides otherwise - they shall collectively shoul-
der the debts arising out of or in connection with obligations undertaken
by either of the spouses during community of property. The spouses shall

6 Eatlier the legislator said about the content of the contract, that the spouses can depart
from rules and they can decide that which property will be common, and which one
seperate.” This definition could not be equal whit the real situations, because it is more
sides and elements of the spouses’ property relationship. Otherwise the regulations did
not offer alternative soluiton of property sytem, so the new Civil Code try to fill int
he gap. — KOROS, Andrés. ,,Fontolva haladas” — az Gj Ptk. Csaladjogi Konyve 4. rész:
A hazassagi vagyonjogi szerz6dés. Csalddjog (magazine), number 1., 2006.

7 Act V of 2013. (Civil Code), section 4:63 (1) article.

8 Act V of 2013., section 34 (2) article.
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be entitled to an undivided and equal share of the marital property. The
statutory matrimonial property regime shall enter into effect from the begin-
ning of life partnership, even if the spouses lived together as domestic part-
ners before the marriage. Upon entering into marriage the existence of life
partnership shall be presumed.

After this glancing we have to return to the regulations of the European
Union. In: Hungarian law-theory the conception by Eva Csfiri is authorita-
tive for the content of marriage contract. She said there is 3 form of mar-
riage contract’:
1. The spouses enter into a contract with a view to discontinue their
property relationships,
2. The second form is an agreement, what contain one service (for
example a gift, or exchange), and
3. The third form of contract give an opportunity for the spouses
to depart from the rules of law.

This last agreement mean marriage contract in the narrow sense. The pro-
posal — return to the rules of European Union — give too the definition
of marriage contract as,any agreement by which spouses organise their property rela-
tionships between themselves and in relation to third parties”. If we analyse this defi-
nition, we can see, that the contract of donation between the spouses has
to be part of the definition. By the gift change hands the different elements
of property, so it happens property-movement.

It follows from this all reasonable, that it would not be enough to unify the
rules of procedure. In my opinion, it is necessary to unify some element
of substantive law.

5 Conclusion

The increased mobility of persons within an area without internal frontiers
leads to a marked increase in the number of couples formed by nation-
als of different Member States who may live in a Member State of which
they do not have the nationality and acquire property in more than one
Union country. It was a big challenge, to solve these problems. The opinion

9 CSURI, Eva. A hizassdgi vagyonjog gyakorlati kérdései. Budapest: Complex Publisher, 2006,
p. 229.
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of theorist and the practice was different about this question, so it would
be necessary to find some solution. The established of European Union
amplify this problem. They took the necessary steps and now the finished
the proposal, what I introduced in this paper. I am of the same opinion
as eatlier, the unification could be a good solving. They can executing the
unification of procedure’ rules, but impossible in case of substantive law.
The nation sovereignty would be damaged by that, and this is incompat-
ible with the principles of EU. Otherwise to provide married couples with
legal certainty as to their property and offer them a degree of predictability,
all the rules applicable to matrimonial property regimes should be covered
in a single instrument. I think, this to aspect is the source of problem. The
proposal is a promising beginning, but my opinion that the European Union
have to continue this work. They have to supplement the number of regula-
tions with some element of substantive law.
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Postaveni manzela povinného v exeku¢nim
fizeni po 1. 7. 2015
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Abstract in original language

Exekucni fizeni proslo v poslednich tfech letech dynamickymi zménami.
Oblasti, ktera se permanentné promeénuje, je 1 problematika postaveni man-
ela povinného. Ucinna pravni Gprava byla vyvolana predevsim spolecen-
skou poptavkou po veétsi ochrané manzela povinného. Prispévek kriticky
rozebira vyvoj pravni Upravy, nastalé zmeény a poukazuje na sporné otazky.

Keywords in original language

Exekucni fizen{; manzel povinného; spolecné jméni manzeli.

Abstract

The execution proceedings faced dynamic changes in last three years. The
area with permanent modifications is also the obligated person’s spouse sta-
tus. The effective law of execution arises especially from social demand for
wider obligated person’s spouse protection. This article critically deals with
law development, changes made and notices issues.

Keywords

Execution Proceedings; Obligated Person’s Spouse; Community Property
of Spouses.

1 Uvod

Pravn{ Uprava vykonavactho fizen{ neustile prochazi zasadnimi legislativ-
nimi turbulencemi. Pro pfehlednost se pro né mnohdy uziva ,,popular-
nfho* pojmenovani, nehovoii se pak o ¢isle a roku vydani ve Sbirce zakonu.

1

Problém muze nastat v pfipad¢, kdy je jedna z novel oznacena jako ,,velka®.

1V oblasti excku¢niho fizeni se tohoto nazvu uziva pro zakon & 396/2012 Sb., kterym se méni
zdkon ¢.99/1963 Sb., ob¢ansky soudni fad, ve znéni pozdéjsich predpist, a dalsi souvisejici
zakony, ve znéni pozdéjsich predpist. Viz napt. KORBEL, Frantisek; PRUDIKOVA, Dana.
Velké zmény exekucniho prava od 1. ledna 2013. Pravni roghledy. 2013, ¢. 1, s. 1.
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Na strané odborné pravnické vefejnosti, osob, které denné s pravn{ tpravou
pracuji, jakoz i u ostatnich jinak dotéenych zménami zakonu, pak logicky
nastava legitimn{ o¢ekavan{ po obdobi relativni nedotknutelnosti novot tak,
aby se jejich vyklad a zejména aplikace ustalily a mohly vibec pfinést oce-
kavané klady.

Lec¢ udajna spolecenskd poptavka je tak zasadni, Zze zakonodarce nevihd
stale opakované novelizovat tytéz instituty ¢i pfinejmensim tataz ustanove-
ni.> Mezi roky 2012 a 2015 existovaly (¢i se stile uplatriuji) celkem 4 rezimy®
postihu majetku nélezejictho do spolecného jméni manzeld (dale také jen
»OJM), respektive vylu¢nych majetkovych hodnot manzela povinného.
Piispévek se zaméfuje na aktualni otazky souvisejici s pfijetim zakona
¢. 139/2015 Sb., kterym se méni zakon ¢. 99/1963 Sb., obéansky soudni fad,
ve znéni pozdéjsich pfedpist, zdkon ¢. 120/2001 Sb., o soudnich exekuto-
rech a exekucni ¢innosti (exekuéni fad) a o zméne dalsich zakonu, ve znéni
pozdéjsich ptedpisty, a zakon ¢. 256/2013 Sb., o katastru nemovitosti (kata-
stralni zakon), ktery pro pfehlednost budu oznacovat jako ,,manzelskou
novelu®. Pojednava pfedevsim o novinkach, které manzelskd novela pfinesla.

2 Zakladni vychodiska nové pravni upravy

2.1 Neékteré intertemporalni otazky

Pravn{ uprava exckuéniho fizeni postihujictho majetkové hodnoty ve spo-
le¢ném jméni manzeld a vyluény majetek manzela povinného se vyznacuje
neostrymi hranami, pokud by mélo dojit k rozliSovani mezi hmotné a pro-
cesnépravnimi normami. Jinak feceno, do pfijeti manzelské novely procesni
pfedpisy do jisté miry suplovaly upravu, ktera principielné méla byt obsa-
zena spise v hmotném pravu, ptipadné po ucinnosti zak. ¢. 89/2012 Sb.,
obcansky zdkonik (dale jen ,,OZ* ¢i ,,obc¢ansky zdkonik®), byl tento rezim
upraven duplicitné.

2 O ¢emz svédéi kuptikladu ustanoveni § 58 odst. 2 zak. ¢ 120/2001 Sb., o soudnich
exekutorech a exekucnf ¢innosti (exekucni fad) a o zméné dalsich zikond, ve znéni
pozdé¢jsich predpisu (dile jen ,,ER® ¢i ,,exekucni #ad®), ktery byl doplnén s ucinnosti
od 1. 7. 2015, respektive nasledné zcela modifikovan od 1. 9. 2015.

3 Do 31. 12. 2012, v obdobi od 1. 1. 2013 do 31. 12. 2013, dale pak od 1. 1. 2014
do 30. 6. 2015 a nejnoveji od 1. 7. 2015 dosud.
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Od 1. 7. 2015 tak jiz v obc¢anském soudnim fidu* ani execkué¢nim fidu nena-
lezneme pfedpoklady, za nichz lze vést vykonavaci fizeni na majetek ve spo-
le¢ném jméni manzelt. Odpovéd na tuto otizku bez dalstho poskytuje ¢ast
druha, hlava I, dil 4, oddil 1 ob¢anského zikoniku.

Tato okolnost vsak v souvislosti s pfechodnymi ustanovenimi k manzelské
novele, kdy podle €l. II (respektive ¢l. IV) bodu 1 ,,neni-li déle stanoveno jinak,
pousije se [exekuéni fad]® a obcansky soudni fad ve znénf d¢inném ode dne
nabytl dcinnosti tohoto zakona i pro fizeni zahajena pfede dnem nabyti
ucinnosti tohoto zakona®, pfinasi nékolik problémovych okruht. Zejména
neni patrné, jakym pravnim rezimem se maji fidit dluhy (zavazky) vzniklé
za ucinnosti zdk. ¢ 40/1964 Sb., obcansky zikonik, ve znéni ucinném
do 31. 12. 2013 (dile jen ,,0Z 1964).

Odpoved na nastolenou otazku nutno rozdélit na dvé ¢asti. V ramci hmot-
ného prava lze poukazat na pfechodna ustanoveni obcanského zakoniku.
Obsahuji sice samostatny oddil vénujici se majetkovému pravu manzel-
skému, viz § 3038-3040 OZ, avsak ve zminénych ustanovenich nenf nikte-
rak fesena problematika pravni apravy aplikovatelné na difve vzniklé dluhy
(zavazky). Neni-li k dispozici specialni pravni uprava, pak se uplatni obecny
rezim obsazeny v § 3028 odst. 3 OZ. Pravni poméry souvisejic{ s man-
zelskym majetkovym pravem (kromé vyse zminéné vyjimky) vzniklé pfed
1. 1. 2014 se #idi dosavadnimi pravnimi pfedpisy, tedy OZ 1964.

Dle ¢l II (respektive pro exekuéni fizeni ¢l. IV) bod 1 pfechodnych usta-
noveni k velké novele pak v pifipad¢ vykonavacich fizeni zahdjenych
do 31. 12. 2012 , fizen{ zahajena pfede dnem nabyti i¢innosti tohoto zakona
se dokon¢i podle dosavadnich pravnich predpisti.*® Proto se v fizenich zah4-
jenych pred 1. 1. 2013 uplatiuje obcansky soudn{ fad ve znén{ Gc¢inném
do 31. 12. 2012. V tomto piipad¢ navic ani nemuze dojit k pfekonani napo-
sledy zminénych pfechodnych ustanoveni velké novely, nebot’ byla vytvo-
fena zdbrana pro piipadné zmény pravni upravy. Jinak feceno, aktualni

4 74k & 99/1963 Sb., obcansky soudni fad, ve znéni pozd&jsich predpisti (dile také jen ,,OSR®).

5 Pouze v pifpadé exckucéniho fizeni vedeného dle exckuc¢niho fadu, neplati pro vykon
rozhodnuti.

6 Pro dplnost podotykam, Ze u exekucnich fizenf zakon pocita s uréitymi vyjimkami, jez
vsak nejsou v daném piipadé relevantni.

7 Shodné téz ndlez Ustavniho soudu ze dne 31. 3. 2015, sp. zn. PL US 1/14.
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pfechodnd ustanoveni manzelské novely neméni nic na nutnosti pokracovat
v exekuénich fizenich zahajenych do 31. 12. 2012 podle tehdy platnych prav-
nich pfedpisa.®

Jina situace v8ak nastava u fizeni zahajenych po 1. 1. 2013, v nichZ se vymaha
dluh (zavazek), jehoz pravai rezim se fidi OZ 1964. Jak jiz bylo konstato-
vano, procesné se tato fizeni od 1. 7. 2015 #idf novou pravni dpravou, kterd
pfedpoklada uzké propojeni s hmotnym pravem, obcanskym zakonikem.
Soucasné vsak obcansky zakonik, s ohledem na okamzik vzniku vymaha-
ného dluhu (zavazku), nelze pro danou situaci aplikovat. Pfeklenout tuto
zjevnou mezeru v pravaim fadu lze v zasadé dvojim zpusobem. Bud’ podle
§ 10 odst. 1 OZ analogickou aplikaci manzelského majetkového rezimu
obsazeného v obcanském zakoniku, nebo pfipusténim pouziti ¢asti zru-
Sené pravni upravy obsazené v § 262a odst. 1 OSR u¢inného do 30. 6. 2015°
s poukazem na jeji ¢astecné hmotnépravni charakter.

Prvé z nabizenych feseni vak do jisté miry pfedstavuje prolomeni zasady
zakazu retroaktivity obsazené v § 3028 OZ." Navic by znamenalo do exe-
kuénich fizeni zahajenych i pfed ucinnosti obcanského zakoniku vnos
nastroju souvisejicich az s jim zavedenym pravnim rezimem. Pfikladmo
lze uvést projeveni nesouhlasu a kvazivypofadani spolecného jméni man-
zelt dle § 732 OZ. Ani posléze uvedena varianta vsak neni bezrozporna.
Ptipustime-li pouziti jiz ztusené pravn{ upravy s ohledem na jeji hmotneé-
pravn{ charakter (viz také § 3028 odst. 3 OZ), lze vznést logicky protiar-
gument pfinejmensim proti rozsahu aplikace. Jinak feceno, pro¢ se ma uzit
pouze prva véta odstavee 1 a nikoli jiz odstavec druhy."!

8 Srov. usneseni Méstského soudu v Praze 5. 5. 2015, sp. zn. 14 Co 465/2015, 14
Co 508/2014.

9 A to ve zvyraznéné casti: Vykon rozhodnuti na majetek patfici do spole¢ného jmé-
ni manZeli Ize nafidit také tehdy, jde-li o vydobyti dluhu, ktery vznikl za trvani
manZelstvi nebo pfed uzavfenim manZelstvi jen jednomu z manzelii. Za majetek
patiici do spolecného jméni povinného a jebo mangela se pro iicely narizent vikonn roghodnuti povaguje
také majetek, kitery netvor? souidst spolecného jmeéni mangelii jen proto, e bylo rozbodnutim soundu
spolecného jméni manselii, e byl njednan reim oddélenych jmeéni nebo $e byl smbonvon vybrazen vznik
spolecného jmeéni ke dni 3dnikn manselstvi. )

10 Analogicky srov. také nalez Ustavniho soudu ze dne 31. 3. 2015, sp. zn. PL. US 1/14.

W Viyikon rozhodnuti srigkami ze m3dy nebo jinébo prijmu mangela povinného, prikdzanim pobledavky
manzela povinného 3 iitu u penéinibo istavn, prikdazdanim jiné penéZité pobleddviky mangela povin-
ného nebo postigenim jinych majetkovych prav mangela povinnébo lze naridit tebdy, jde-li o vydobyti
dlubn, ktery patii do spolecného jméni mangelii. Ustanoveni hlavy drubé a teti se pousije primeérent.
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Osobneé se piiklanim k pfiméfené aplikaci obc¢anského zakoniku. Soucasna
procesnépravni uprava spoc¢iva na propojeni s hmotnym pravem. Pokud
ji zakonodarce podiidil i dffve zahdjend exekucn{ fizeni, ddle jiz nelze
pfedchozi pravni rezim pouzit. Navic majetkové hodnoty, které man-
zelé po 1. 1. 2014 nabyvaji do spole¢ného jméni manzeld, se rovnéz di
obcanskym zakonikem. Soucasné se ale domnfvam, ze by manzelsky majet-
kovy rezim podle obc¢anského zakonfku nemél byt na dfive vzniklé dluhy
(zavazky) pouzivan bez dalstho v plném rozsahu. Nelze souhlasit s nutnost,
aby nedluzny manzel mél vznaset vyhradu podle § 732 OZ, kdyz OZ 1964
takovy nastroj neznal a navic véfitel nemohl tuto okolnost o¢ekavat. Piipadny
nepomer vyse zavazku s ohledem na miru pfiméfenou majetkovym pome-
ram manzeld by se mél posoudit podle § 143 odst. 1 pism. b) OZ 1964
a bude mit vyznam pouze v piipadé¢ exekuce piikazanim pohledavky z uctu
u penéznfho dstavu.

2.2 Vyznam Seznamu listin o manZelském majetkovém reZimu

Zasadni zménu pfinesla manzelska novela v pifpadé modifikace zakonného
rezimu spole¢ného jméni manzelt za pfedpokladu zvefejnéni smlouvy,
dohody ¢i rozhodnuti soudu v Seznamu listin o manzelském majetkovém
rezimu (dale jen ,,Seznam®). Rekodifikace soukromého prava pfinesla mimo
jiné novy vefejny seznam obsahujici zmény manzelského majetkového
rezimu, tedy Seznam vedeny Notafskou komorou Ceské republiky.

Seznam existuje jiz od 1. 1. 2014, avsak jeho vyznam pro vykonavaci fizeni
byl pravné zakotven az s ucinnosti od 1. 7. 2015. Seznam je vefejné dostupny,
kazdy do né¢j muze nahlizet (byt’ za poplatek) na internetovych strankach
Notatské komory Ceské republiky. Proto mu je také podle § 351 odst. 1
zak. ¢. 358/1992 Sb., o notafich a jejich ¢innosti (notafsky fad), ve znéni
pozdéjsich predpisa (dale jen ,NR«),2 pfiznana zasadni dalezitost. Ucinky
modifika¢nich smluv ¢i rozhodnuti soudu tedy vici tfetim osobam nasta-
vaji zapisem do Seznamu bez ohledu na to, zda jim byl obsah listin zndm."

12 Je-li smlouva o manelském majetkovém regimu nebo rohodnuti soudun o manzelském majetkovém
regimn gapsano v Sexnamu listin o mangelskénm majetkovém regimu, mangelé se jich mobon dovolat
viidi tretim osobdm, i kdy$ tyto s jejich obsabem nebyly sezndmeny.

13 KONECNA, Petra. Vliv nového pojeti spoleéného jméni manZelii na exckuéni fizeni
z pohledu manzela povinného. Komorni listy. 2015, ¢. 2, s. 17.
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Nelze pochopitelné zasahovat do jiz existujicich pravnich vztahu, acinky
se proto mohou vztahovat pouze na v budoucnu vznikla prava a povinnosti.
Do 30. 6. 2015 byly modifikace zdkonného rezimu spole¢ného jméni man-
zelt v exeku¢nim fizen{ Gc¢inné vuci tfetim osobam pouze tehdy, byl-li jim
jejich obsah pfedem (jiz v okamziku uzavirani zavazku) znam, coz se mohlo
projevit ispéchem v fizeni o vylucovaci zalobé."* V soucasné dobé pii
postihu majetkovych hodnot ve spole¢cném jméni manzeld, prakticky vsak
vzdy, je-li vedeno exekucni fizen{ proti povinnému, ktery uzaviel manzelstvi,
musi v prvé fazi dojit k provéfeni Seznamu, zdali v ném nenf evidovana
modifikacni listina.
Ve druhém kroku, jehoz pfedpokladem je existence modifikacni listiny
v Seznamu, se provéfi okamzik vzniku zavazku ve vztahu k datu zapisu
listiny do Seznamu. Mohou nastat Ctyfi situace:

a) zavazek vznikl pfed zapisem listiny do Seznamu,

b) zavazek vznikl pfed zapisem listiny do Seznamu a vymahajici véfitel

vyslovil souhlas s jejim obsahem,
¢) zavazek vznikl po zapisu listiny do Seznamu,

d) nelze zjistit, zda zavazek vznikl po zapisu listiny do Seznamu.

V piipadé¢ variant b) a c) je soudni exekutor (respektive soud) povinen pfi
vydani exekuéniho ptikazu (nafizeni vykonu rozhodnuti) vychazet z obsahu
modifikacni listiny. Majetek, jinak standardné nalezejici do spole¢ného jméni
manzeld, by v takovém piipade nebyl exekucné postizen, pokud by z listiny
vyplyvala jednoznaéna separace majetku manzeld, ptipadné sjednani rezimu
oddélenych jméni.

Oproti pfedchozi pravni dpravé muzeme vysledovat zcela zasadni zmény.
Do piijetf manzelské novely bylo podstatné, zdali dluhy (zavazky) jsou
soucasti SJM ¢i nikoli. Soucasné se ale ve fazi vydani exekucniho pifkazu
(nafizen{ vykonu rozhodnuti) nepfezkoumavala otazka, kdy dluh vznikl,
zdali za trvani manzelstvi, tedy zda je souéast{ spole¢ného jméni manzelt

14V tomto kontextu lze z posledni doby poukazat na rozsudek Nejvyssiho soudu ze dne
1.7.2015, sp. zn. 21 Cdo 4936/2014, podle né¢hoz viak (piekvapive) by za jistych okol-
nosti mohlo postacovat, pokud manzelka povinného o zavazku nevedéla a tudiz ani
nemobhla véfitele nejpozdéji do vzniku zavazku sezndmit s obsahem modifika¢ni listiny.
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¢i nikoli.” Nové se vsak hodnoti problematika vzniku zavazku ve vztahu
k datu zapisu modifikacnf listiny do Seznamu, a to dokonce jiz v tvodni
(nafizovaci) fazi vykonavaciho fizeni.

Analogicky lze fici, ze dochdzi k pfekonani zminéné konstantni judikatury
Nejvyssiho soudu, pfic¢emz stejné jako ustalend rozhodovaci praxe piistupo-
vala k otazce zjistovani vzniku dluhu ve vztahu k uzavienému manzelstvi
1 doktrina. Podotyka, Ze ostatné v nékterych pifpadech ani nenf mozné zjistit
z exekuéniho titulu okamzik vzniku dluhu, a dale dodava, ze ,[p|rovddéni
takovych 2jisténi by bylo piné v roxporu s icelem vikonu rozhodnnti a vedlo by k_jebo
neefektivité. “'°

Jednou z podstat exekuéniho fizenf je totiz jeho rychlost a vyclenéni feseni
slozitych pifpadt do samostatnych fizeni (byt’ ne nutné mimo ramec tohoto
druhu civilntho procesu). Nové se vyraznym zpusobem posiluje zdsada
ochrany povinného (a manzela povinného), a to jiz do faze samotného zajis-
ténf majetku. Na druhou stranu se kladou zna¢né pozadavky na osoby, které
rozhoduji o postihu majetkovych hodnot, které by mohly byt soucasti spo-
le¢ného jmeéni manzeld, pipadné vyluénym majetkem jednoho z manzeld.
K obsahu modifikac¢ni listiny se nepiihlizi, nastane-li varianta ad a) nebo
d). Pozd¢jsi modifikace spole¢ného jméni manzelt nemtze vést ke zkraceni
prav tfetich osob, jak uvadi také ustanoveni § 719 odst. 2 a § 727 odst. 2
0OZ, ledaze by s nf vétitel vyjadfil souhlas. Na tomto misté se nelze nezminit
o nejasném dopadu § 733 OZ. Implicitné totiz predpoklada vliv modifikacni
listiny na difve vzniklé zavazky. Respektive normuje pulro¢ni dobu pfed
vznikem modifikacnf listiny, v niz vzniklé zavazky mohou byt uspokojeny
ze vieho, co by nalezelo do spole¢ného jméni manzeld, kdyby ke smlouvé
nebo rozhodnuti soudu nedoslo. Takovy zavér se viak rozumi sim sebou,
zejména vzhledem k absenci uc¢inkd modifika¢nich listin na v minulosti uza-
viené zavazky. Prava tfetich osob nemohou byt dotcena ujednanim mezi
manzely. Jedinou eventualitu pfedstavuje modifikace zdkonného majetko-
vého rezimu, ktera se nedotyka prav véfitele, kdy 1 po vynétf majetku ze spo-
le¢ného jménf{ manzeltd bude mit dluzny manzel dostatecné majetkového

15 Usneseni Nejvysstho soudu ze dvr}e 26. 11. 2003, sp. zn. 20 Cdo 238/2003, R 8/2004.
16 MELZER, Filip; TEGL, Petr; SINOVA, Rendta. Odpoveédnost za dluhy manzela dle
nového obcanského zakoniku. Pravni roghledy. 2014, ¢. 19, s. 655.
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hodnoty k thradé dluhu. Pak i tato jinak t¢inna modifikace spole¢ného jméni
manzeld nema vliv na postaveni véfitele, jenz se maze uspokojit i z majetku,
ktery nedluzny manzel nabyl v dobé 6 mésica po modifikaci.'” Takova
situace bude v praxi skute¢né raritni. Je spiSe otazkou, zdali zdkonodarce
nemél puvodné v umyslu upravit principielné opacnou situaci, kdy by dluh
ze zavazku vzniklého po zvefejnéni modifikacni listiny v Seznamu mohl byt
uspokojovan z majetku, ktery by (nebyt modifikace) nalezel do spole¢ného
jméni manzell. Zvysila by se tim ochrana véfiteltl pfed ucelovymi zménami
zakonného majetkového rezimu ucinénymi bezprostiedné pied uzavienim
zavazku.

Ustanoveni § 262a odst. 2 véta druhd OSR déle zakotvuje vyvratitelnou
domnénku o vzniku zavazku pfed zapisem modifikacni listiny do Seznamu
pro piipad, kdy tuto okolnost neni mozné nijak zjistit [viz pfipad ad d)].
Respektive jedinou relevantni listinou, z niz je mozné zjistit vznik zavazku,
pfedstavuje exekucni titul. V praktické roviné lze pouze poznamenat, ze ¢in-
nost difve provadéna v fizeni o navrhu na (¢astecné) zastaveni exekuce,
respektive v excinda¢nim fizeni bude nyni probihat jiz ve fazi postihu majet-
kovych hodnot.

Lze se setkat také s nazorem, podle n¢hoz prosty jazykovy vyklad ustano-
veni § 262a odst. 2 OSR a § 35j NR vede k absurdnimu zavéru, kdy by pfi
vydavani exekucnich pifkaz (nafizovani vykonu rozhodnuti) nebylo nutné
k obsahu modifikac¢nich listin viibec pfihlizet. Ma se z ni spolu s exeku¢nim
titulem totiz zjiSt'ovat, kdy byla zapsina do Seznamu ve vztahu ke vzniku
zavazku. Samotny okamzik zapisu modifika¢ni listiny do Seznamu vsak
(pochopitelné) nenf soucastf jejtho obsahu, nalezneme jej pouze v rejstiiku,
viz § 35] odst. 22 3 NR a § 4 odst. 1 pism. b) pfedpisu Notafské komory
Ceské republiky o Seznamu listin o manZelském majetkovém reZimu.
Teleologickym vykladem vsak lze (zejména v souvislosti s umyslem zako-
nodarce) dospét k zavéru, ze je nutné kromé samotné modifikacni listiny
ptihlédnout i k dal$im tdajam zjistitelnym ze Seznamu.'®

17 PSUTKA, Jindfich. In: HRUSAKOVA, Milana; KRALICKOVA, Zdenka;
WESTPHALOVA, Lenka a kol. Obéansky zdkonik I1. Rodinné prdvo (§ 655-975). Komentir:
Praha: C. H. Beck, s. 296.

18 Blize FLAM, Jiff. Soucinnost tfetich osob v exekué¢nim fizeni s pfihlédnutim k novele
exekuéniho fadu, zakonu ¢. 139/2015 Sb. Komorni listy. 2015, €. 2, s. 31, 32.
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2.3 Obrana proti postihu majetku ve vét§im rozsahu

V piipad¢ postihu majetku nélezejici do spolecného jméni manzelt
v rozsahu, ktery hmotné pravo nepfipousti, se mohl manzel povinného
do 30. 6. 2015 excindacni zalobou doméhat jeho vylouceni.' Soudni praxe
vsak jiz v obdobi po 1. 1. 2013 zacala (byt’ nedoslo ke sjednoceni rozho-
dovani a objevovaly se tak i odlisné ndzory) pifipoustét obranu manzela
povinného nejen ve formé excindacn{ zaloby, ale 1 prostfednictvim navrhu

na (¢aste¢né) zastaveni exekuce.”

Duvodova zprava k manzelské novele poukazuje na nutnost ,,zefektivnit
ochranu mangela povinného v pripadé, e je vykonem rogzhodnuti postibovdn majetek
ve spolecném jméni mangeld, ktery nelze postibnont, nebo jej nelze postibnout v tako-
vém rozsabu. Vylutovaci $aloba dle § 267 odst. 2, o. 5.7 je prostredeke dosti zdloubavy
a relativné neprugny, roxhodnuti o navrhu na astaveni vykonu roxhodnuti bude 3pra-
vidla rychlejsi a navrb na gastaveni neni na rozdil od vylutovaci Faloby zatiZen soudnim

poplathken.

V tomto ohledu je tieba rozliSovat nekolik aspektt. Z praktického pohledu
skutecné lze navrhem na (¢aste¢né) zastaveni exekuce v drtivé vétsiné pfi-
padu docilit rychlejstho rozhodnuti ve véci nez v ptipadé excindacntho fizeni.
Principielné vsak spory o zachovani/vylouceni nékteré majetkové hod-
noty z exekuc¢niho fizenf patii do fizenf o vylucovaci zalobé, a to z mnoha
davodu. V ramci samotného exekucniho fizen{ neni prostor pro feseni slo-
zitych otazek tykajicich se (v pfedmétném kontextu) rozsahu majetku nale-
zejictho do spole¢ného jméni manzeli. Tato problematika ma byt fesena
v ramci standardntho civilntho (sporného) procesu. Svoji roli totiz sehrava
1 uplatnéni procesnich zasad, které se v ramci fizeni o navrhu na (¢astecné)
zastaveni exekuce lis{ od excindac¢niho fizeni. Takto se manzel povinného
nemusi v ramci fizenf o navrhu na (Caste¢né) zastaveni exekuce obavat kon-
centrace, veskeré skutkové namitky mize vznést a diikazy oznacit az v ramci
odvolaciho fizeni, nebot’ se neuplatiiuje princip netplné apelace.

19 Srov. také MELZER, op. cit., s. 655.

20 Napf. usneseni Krajského soudu v Usti nad Labem ze dne 4. 6. 2015, & j. 11
Co 207/2015-76.

21 Poslaneckd snémovna Parlamentu Ceské republiky: Jednini a doknmenty: Snimovni tisky: S,
tisk 337/0, &st & 1/6: Diivodova prava. [online]. Poslanecka snémovna Patlamentu Ceské
republiky [cit. 23. 11. 2015].
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Manzel povinného se navic stava velmi privilegovanym subjektem civil-
nfho procesu. Na rozdil od ostatnich osob, které uplatiuji pravo k majetku
nepfipoustéjici jeho postih, muze vyuzit navrh na zastaven{ exekuce namisto
excindace jako samostatného sporu mimo ramec exekucniho fizeni. Tuto
»pozitivni diskriminaci manzela povinného lze stéz{ racionalné zdtvodnit,
coz ostatné necinf ani zakonodarce v davodové zpravé. Obdobné by bylo
lze argumentovat ve prospéch tvrzenych vlastniki pfedevsim movitych véci,
ktefi v pfipad¢ netspéchu v fizeni o vyskrtnuti véci ze soupisu musi postu-
povat cestou excinda¢niho fizeni. Tyto osoby také maji zdjem na co nejrych-
lej$im projednani a rozhodnuti ve véci, le¢ jim zdkonodarce zadny benefit
(zatim) neposkytl.

Nelze se rovnéz kriticky nevyjadfit k samotné (ne)provazanosti exekucnich
pfedpist. Zakonodarce by se mél v ramci rekodifikace civilntho procesu
vénovat otazce, pokud bude chtit zachovat soudni exekutory, zdali by nebylo
vhodnéjsi, aby exekucni fad obsahoval samostatnou, svébytnou a pfedevsim
komplexni tpravu exekucniho fizeni. Respektive by cllem mélo byt ,,narov-
nanf“ vztahu mezi exekucnim fizenim a vykonem rozhodnuti podle casti
Sesté OSR. Nepovazuji za nejpodstatnéjsi, zdali zistane zachovana dvojko-
lejnost ¢i nikoli®, ale sjednoceni obou typu vykonéavaciho fizeni. V soucasné
dobé je tfeba problematické otazky vychazejici z exekucniho fizeni neustale
fesit v ramci obc¢anského soudniho fadu. Soucasné vsak pietrvava tendence
zvétsovani rozdil mezi obéma fizenimi.

V ramci manzelské novely 1ze poukazat na specificky postup pfi projedna-
vani navrhu na (¢aste¢né) zastaveni exekuce podaného manzelem povinného
dle § 262 b OSR. Soudni exekutor nové dle § 55 odst. 1 véty tieti a2 paté
ER sice miZe o navrhu rozhodnout i bez souhlasu opravnéného, soucasné
vsak exekuéni fad zakotvuje zrychlené projednani oproti jakémukoli jinému
navrhu na zastaven{ exekuce. Pro soud, kterému pifpadné soudni exekutor
veéc pfeda k rozhodnutl, zadné (byt’” pofadkové) lhuty stanoveny nejsou.
Umysl zakonodarce véak zjevné sméfuje k prednostnimu rozhodovéni pravé
téchto navrht, ackoli obcansky soudni fad zadné takové vyslovné ustano-
veni neobsahuje a navrh manzela povinného na (¢astecné) zastaveni exekuce
nijak nezvyhodnuje.

22 Byt’iv tomto ohledu by byl posun kupfedu velmi vitany.
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2.4 Omezeni postihu ,vylué¢nych® majetkovych
hodnot manZela povinného

Manzelska novela pfinasi vyznamné zmény v piipad¢ vymezeni rozsahu
postizitelného ,,vylu¢ného® majetku manzela povinného, kdyz rusi exekvo-
vatelnost mzdy a vSech pohleddvek manzela povinného vyjma pohledavky
z uctu u penéznifho uUstavu. Divodova zprava k manzelské novele k ome-
zen{ postihu zminénych majetkovych hodnot pouze lakonicky pozname-
NAVA, Ze ,,tato moinost neni eela v souladu s hmotnépravni sipravon obsagenon v novém

oblanském zdkonikn.“>

Duvod umoznéni postihu mzdy a pohledavek manzela povinného za svymi
poddluzniky velkou novelou?* spatiuji Melzer, Tégl a Sinova v reakei zako-
nodirce na judikaturu Nejvyssiho soudu®, ,podle které pres dikei §f 143 odst. 2
a § 145 odst. 3 ObiZ 1964 ve znéni dicinném do 31. 12. 2013 nebylo mosné iskat
exekncni titnl vidi drubému mangelu, pokud byl dinb za trvdni mangelstvi prevzat
Jednim 3 mangeld, a tedy se jednalo o dlub spolecny.** Podle zminénych autort bylo
procesné umoznéno vymahat dluh nalezejici do spole¢ného jméni man-
zelt 1 z vyluéného majetku jednoho manzela, ,,by7’ by exekuini titul sméroval
viidT drubémn mangelu, a to vzhledem k tomn, e jde o vydobyti spolecného dlubu, tedy
dlubu i drubébo manzela, Rtery za néj 163 odpovidd. Rozdil oproti situaci, kdy by toto
ustanoveni obéansky soudni iid neobsaboval, by tedy byl jen v tom, $e by bylo nutno
Salovat i drubého mansela a 3iskat tak primo viidi némn exekuini titnl.**

Z dosud uvedeného by bylo mozné uzaviit, ze manzelskou novelou se proto
v piipadé vymahani spole¢nych dluhd, kdy veéfitel disponuje exekuénim titu-
lem pouze vici jednomu z manzeld, téméf zcela vracime do obdobi pied
1. 1. 2013. Je pravdou, ze § 711 odst. 2 OZ bez dalsiho pfejima myslenkove
1 hodnotovée prekonanou (byt” oportunisticky vyuzivanou) judikaturu, podle
niz se soucasti bezpodilového vlastnictvi manzell stava az vyplacena mzda,

25 Poslaneckd snémovna Parlamentu Ceské republiky: Jedndni a dokumenty: Snémovni tisky: Snémovni
tisk 337/0, &st & 1/ 6: Diivodova prava. [online]. Poslanecka snémovna Patlamentu Ceské
republiky [cit. 23. 11. 2015].

24V obdobi od 1. 1. 2013 do 31. 12. 2013 se jednalo o ustanoveni §262a odst. 3,
od 1. 1. 2014 do 30. 6. 2015 pak § 262a odst. 2 OSR.

25 Rozsudek Nejvyssiho soudu ze dne 12. 9. 2007, sp. zn. 31 Odo 677/2005 (R 24/2008).

26 MELZER, op. cit., s. 654.

27 MELZER, op. cit,, s. 654.
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pravo (narok) na mzdu v$ak soucasti bezpodilového spoluvlastnictvi neni.”®
V tomto ohledu proto pravni uprava obsazena v procesnich pfedpisech pied
piijeim manzelské novely ,,pfekonavala® hmotné pravo. Jak jiz vsak bylo
konstatovano, zminéné ustanoveni je zbytecné rigidni, coz ostatné konstatuji
i dalsi autofi.?’

Logikou zakonodarce (zminénou v divodové zprave, viz vyse) by vsak
nemélo byt mozné exekvovat ani pohledavku z Gc¢tu manzela povinného,
nebot’ tato majetkova hodnota neni soucasti spole¢né¢ho jméni manzeld,

coz v minulosti konstantné dovozovala i judikatura.”

Ke zruseni postihu
pohledavky na u¢tu manzela povinného ale nedoslo. V tomto ohledu, jak
bude dale konstatovano, se procesni uprava nicméné dale posunula smérem

vedoucim k jejimu jesté vétsimu znepiehlednéni a nesnadnéjsimu pouzivani.
2.5 Piikazani pohledavky z Gctu manZela povinného

Byt jednotnym zidmérem manzelské novely bylo omezit exekvovatelnost
vylu¢nych majetkovych hodnot manzela povinného, v ptipadé exekuce pfi-
kazanim pohledavky z actu zakonodarce dosahl (mozna nechténého) rozsi-
feni. V obdobi od 1. 1. 2013 do 30. 62015 se moznost postihu pohledavky
z uctu manzela povinného fixovala na povahu vymahaného dluhu, ktery
musel byt soucasti spolecného jméni manzell. Jestlize exekvovany dluh
nespadal do spolecného jméni manzeld, nebylo mozné provadét exckuci
timto zptsobem.

Ustanoveni § 262a odst. 4 OSR viak nové rozsifuje moznosti vedeni exe-
kuce piikazanim pohledavky z u¢tu manzela povinného, kdy je jiz lhostejné,
jaky dluh je v exekuci vymahan. Dikce zminéného paragrafu nejprve, nutno
podotknout ze zcela nadbytecné, byt” ve shodé s pfedchozi pravni upravou,
zmifuje nutnost, aby byl vymahany dluh soucasti spole¢ného jméni manzeld.
Dale se v8ak dozvidame, Zze postaci, pokud jde o dluh povinného, pro ktery lze
naridit vykon rozhodnuti na majetek ve spolecném jméni manzeli. Podminky, za nichz
lze vést exekuci na majetkové hodnoty ve spolecném jméni manzeld, stano-
vuje obcansky zdkonik v § 731 a 732.

28 Rozhodnut Krajského soudu v Brné sp. zn. 8 Co 558/65 ze dne 29. 9. 1964 (R 8/1966).
29 MELZER, op. cit., s. 656.
30 Rozsudek Nejvyssiho soudu ze dne 14. 4. 2000, sp. zn. 21 Cdo 1774/99 (R 4/2001).
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Z ustanoveni § 732 OZ pak vyplyva, Ze lze exeku¢né postihnout majetek
ve spole¢ném jméni manzela i v pfipadech, kdy vymahany dluh dokonce
nenf viibec soucasti SJM. Jedna se o vjznamny posun oproti dfivéjsi pravni
uprave, nebot’ jiz nelze realizovat tzv. itek do manzelstvi. Jinak feceno, je lho-
stejné, jestli se jedna o spole¢ny dluh, vylu¢ny dluh povinného ¢i dokonce
dluh vznikly pfed uzavienim manzelstvi.

I kdyz dluznik, jehoz dluh vznikl pfed uzavienim manzelstvi, vstoupi
do manzelstvi, lze pro vymahany dluh postihnout i majetek v SJM, byt’
v omezeném rozsahu odpovidajicimu podilu dluzného manzela pfi vypo-
tadani spole¢ného jméni manzelt. Jelikoz §262a odst. 4 OSR odkazuje
na obecny rezim, kdy lze vést exekuci na majetek ve spolec¢ném jméni man-
zelt, dochazi tedy k rozsifeni situaci, za nichz lze exekvovat pohledavku
z uctu manzela povinného. Lépe feceno, jiz neni nutné pfezkoumavat, zda
je vymahany dluh soucasti SJM, nebot’ tato okolnost neni pro predmétny
exekucn{ prostfedek rozhodujici. Podstatna je pouze existence spole¢ného
jmén{ manzelt. Exekvovat pohledavku na u¢tu manzela povinného proto
lze az na nepatrné vyjimky’' vzdy, byla-li exekuce zahdjena po 1. 1. 2013.

2.5.1 Obrana manzela povinného

Duvod, pro¢ zakonodarce i pfes vyslovnou deklaraci v davodové zprave
v omezeném rezimu zachoval moznost postihu pohledavky na Gc¢tu man-
zela povinného, lze implicitné vysledovat v ustanoveni § 262 b odst. 2 OSR.
Stanovuje se zde vyvratitelnd domnénka, podle niz by penézni prostiedky
na uctu manzela povinného nalezely do spole¢ného jméni manzeld, jestlize
by doslo k jejich vyplaceni. Lze si pfitom pfedstavit, ze tato okolnost pfed-
stavuje 1 jakousi dalsi podptirnou, byt’ validni podminku, ktera musi byt spl-
néna, aby viibec mohlo dojit k provedeni tohoto zptsobu exekuce. Jestlize
totiz manzel povinného prokaze, ze se na jeho bankovnim uctu nenachézej
zadné financni prostiedky, které by jinak nalezely do spolecného jméni man-
zeld, jedna se o divod k zastaveni exekuce.

Jinak feceno, zcela nesystematicky a v rozporu se zakladnimi zasadami exe-
kuéntho fizen{ se ma pfezkoumavat ,kvalita® financ¢nich prostfedkd nacha-
zejicich se na uc¢tu manzela povinného. Tento pozadavek pfitom zcela odhlizi
od dcelu posuzovaného exekucniho prostfedku, jimz je postih pobledivky

31 Souvisejici se zanikem SJM, respektive pfedevsim BSM.
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vuci poddluzniku, zde penéznimu dstavu. Nedochazi totiz k prikazan{ kon-
krétnich finanénich prostfedkd, nybrz neurcité pohledavky manzela povin-
ného, kterou ma za svym dluznikem.

V dal$im pak lze odkazat na podkapitolu 2.3, v niz jiz bylo pojedniano
o okolnostech souvisejicich s podanim navrhu na zastaveni exekuce man-
zelem povinného.

2.5.2 Rozsab postibu pobleddavky 2 iiitn mangela povinného

Dluhy, které jsou soucasti spolecného jméni manzeld, explicitné vymezuje
§ 710 OZ. Pokud je dluh soucasti SJM a nelze uplatnit ani zadnou z vyluk
uvedenych v § 732 OZ, pak by logicky mél mit vefitel moznost uspoko-
jit svoji pohledavku ze vseho, co nalezi do spole¢ného jmén{ manzeld.
Pro vsechny piipady postihu pohledavky z uctu manzela povinného vsak
procesni pravo stanovuje limit nové uvedeny v § 304 b odst. 4 OSR ve vysi
poloviny financnich prostfedki nachazejicich se na ac¢tu v dobé dojiti usne-
seni o nafizen{ vjkonu rozhodnuti/exekuéniho ptikazu. Procesni pravo tak
zcela nedtvodné diskriminuje véfitele, jehoz pohledavka odpovida dluhu
patfictho do spole¢ného jméni manzeld. Obcansky zakonik na Zadném
misté nepfedpokladd, ze by takovéto dluhy nemohly byt vymozeny z kom-
pletni pohledavky z dc¢tu manzela povinného.

Na druhou stranu omezeni postihu pohledavky z u¢tu manzela povinného

Teprve v pifpadech zminénych v ustanoveni § 732 OZ by bylo lze ocekavat
postih majetku nalezejictho do SJM v niz$im rozsahu. Avsak dopfedu neni
mozné urcit vysi vypoiadaciho podilu dluzného manzela. Obcansky zakonik
sice pfipousti stejnomérné urcéeni podili obou manzelt [srov. § 741 odst. 1
pism. a)], na druhou stranu dale uvadi celou fadu kritérif, k nimZ je nutné
piihlédnout. Bez dalstho Setfeni, respektive v prostiedi procesniho prava
dokazovani, bude proto urceni konkrétnich podili nemozné. Zakonodarce
tak smésuje dvé rozdilné situace v ramci jednoho ustanoveni.

Omezen{ postihu co do jedné poloviny vyse finanénich prostfedkd se vzta-
huje pouze na finanéni prostfedky nachazejici se na bankovnim actu v oka-
mziku uvédomeén{ penézniho dstavu o vedeném vykonavacim fizeni. Dalsi
penézni prostiedky, které na ucet dojdou pozdéji, jiz nejsou timto zpisobem
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chranény. Obdobné manzel povinného ani nemusi svého benefit vyuzit
a pak dojde k odepsani vsech penéznich prostfedka nachazejicich se na ban-
kovnim uctu. Na druhé strané vsak nelze vzit ze zfetele ustanoven{ § 262 b
odst. 2 OSR. Budou-li se na G¢tu nachazet viluéné prostiedky, které nejsou
soucasti spole¢ného jméni manzeld, nedluzny manzel se muze domoci
zastaveni exekuce.

3 Zavér

Manzelska novela pfinesla opétovné novatorské pojeti ve vztahu k postaveni
manzela povinného v exeku¢nim fzeni. Vybrané (coz zduraznuji) proble-
matické aspekty jsem se pokusil vise v textu popsat a ukdzat mozné cesty
jejich feseni.

Zavérem lze vyslovit pouze piani po nepfijimani dalsich opétovnych novel
upravujicich znovu a znovu téze instituty. Zakonodarce by mél dovolit dok-
triné dtkladné analyzovat aktualni pravni stav a umoznit pravni praxi adap-
tovat se nové uprave. Teprve tak bude mozné nalézt skutelné problémy, které
je tfeba vyfesit pifpadnou zménou zikond.

Ostatné jiz lze vysledovat neustale se snizujici pocet adjektiv pro pojmeno-
vavani nové pfijimanych zakont. Zakonodarce by tak snadno mohl docilit
naprosté rezignace adresatti pravnich norem na jejich zmény. Pfijde-li totiz
nékdo s popularnim pojmenovanim nového ziakona, znamena to, ze se jim
jesté vibec néjaka osoba zabyva. Apatie nemutize pfinést nic dobrého.
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Vplyv eurépskeho sukromného prava
na sukromné pravo narodnych pravnych
poriadkov ¢lenskych statov Europskej tunie’

Marek Maslik

Trnavska univerzita, Pravnicka fakulta, Slovenska republika

Abstract in original language

Prispevok sa zaoberd vznikom, formovanim, rozvojom a sicasnym sta-
vom eurépskeho stkromného prava, najmi eurépskeho zmluvného prava
a jeho interakciou s vautrostatnym pravaym potriadkom v tomto smere. Ako
ovplyvnuje eurépske zmluvné pravo narodné zmluvné prava a aky buduci
vyvoj mozno ocakavat’? Maji tieto systémy koexistovat’ popri sebe alebo
ma eurépske sutkromné pravo nahradit’” domace pravo? Sd narodné pravne
poriadky v oblasti sutkromného ¢i zmluvného prava vyrazom osobitnych
hodnoét prislichajicim len danému ndrodu? Je mozné a nutné zblizovanie
vautrostatnych pravanych poriadkov v ramci Eur6pskej unie?

Keywords in original language

eurépske sukromné pravo; eurépske zmluvné pravo; Spolocny referencny
ramec; volitelny nastroj; jednotny vnutorny trh.

Abstract

The paper deals with the formation, development and current position
of BEuropean Private Law, particularly of European Contract Law and its
interaction with national legislation of Member States of European Union.
How the European Contract Law affect to national contract law and how
future development of European Contract Law can be expected? Do these
systems coexist side by side or a European Private Law must substitute
domestic law? Are the national legal systems in the area of private law
or contract law expression of specific values pertaining only to that nation?

1 Prispevok vznikol v ramci rieSenia grantovej projektu APVV — 14 — 0061 s nazvom
»Rozsirovanie socidlnej funkcie slovenského sukromného prava pri uplatiiovani zasad
eurépskeho prava‘“.
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It is possible and necessary convergence of national legal systems within
the European Union?

Keywords

Buropean Private Law, BEuropean Contract Law, The Common Frame
of Reference, Optional Instrument, Single Internal Market.

1 Uvod

Mozno povedat’, ze motorom eurdopskeho sikromného prava su okrem
eurépskeho zdkonodarcu a Stidneho dvora EU (opravneného interpreto-
vat’ pravne zavizné normy Eurépskej tnie) najmi pravni vedci z réznych
statov Eurdpskej tnie. V ramci rozvoja eurdpskeho sukromného prava boli
vytvorené rozne akademické skupiny. Smernice, nariadenia ako aj judikatara
Stdneho dvora EU v oblasti siikromného prava vytvaraji ostrovéeky v mori
zvanom eurdpske sukromné pravo. Zastancovia europeizacie sutkromného
prava argumentuju potrebou odstranenia pravanych prekazok prti cezhranic-
nom obchode spocivajicich najmi v nakladoch na zistenie obsahu prava
v inom $tate ako v domovskom $tite subjektu (¢o je obzvlast’ zat’azujuce
pre malych podnikatelov — tzv. SME). Na druhej strane oponenti eurép-
skeho sukromného priava poukazuji na stile pretrvavajuce divergentné
interpretacie pravnych noriem sudmi ako aj narodnymi pravaymi tradiciami
a jazykovymi bariérami (nejednotna pravna terminolégia).

Treba povedat’, ze jednym z hlavnych dévodov procesu integricie medzi
statmi Eurépy bolo, a zaroven aj je zabezpecenie mieru ako aj vytvorenie jed-
notného vnuatorného trhu za uc¢elom podpory podnikania a obchodu. Prave
vytvorenie stale jednotnejsicho a jednotnejsicho vnutorného trhu je prici-
nou vzniku, existencie, formovania a vyvoja eurépskeho sukromného prava.
Tento jednotny vnutorny trh ma slizit’ blahu obc¢anov Stitov Eurdpskej
unie. Teda cielom eurépskeho sutkromného prava je zvysovat’ droven blaha
obcanov $tatov Eurépskej unie. V tomto smere je vystizna konstatacia Janca,
podla ktorého, ak ma eurépske pravo iba sluzit’ na dosiahnutie integracnych
vizii (jednota vnutorného trhu), potom bude len prostriedkom, nie cielom
¢innost zakonodarcu.?

2 JANCO, M. Perspektivy eurdpskeho sikromného prava. In: Justiénd revne, 61, 2009, &. 2,
s. 184,
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2 Vznik a vyvoj eurépskeho sakromného prava

Uz v 80-tych rokoch 20. storocia (1989) vydal Eurépsky patlament rezo-
laciu tykajicu sa poziadavky zacatia prac na vytvoreni jednotného eurdp-
skeho zdkonnika sikromného prava.’ Od roku 1982 pracovala Komisia
pre eurdpske zmluvné pravo pod vedenim Oleho Landa na vytvoreni
Principov eurépskeho zmluvného prava, ktoré boli publikované v rokoch
1995 az 2003, pricom v roku 2010 boli prelozené aj do slovenského jazyka.*
Ciefom Principov eurépskeho zmluvného prava bolo vytvorit’ modelovi
upravu zmluvného prava sluziacu narodnych legislativam a sidom, pripadne
ich vyuzit’ na konkrétne zmluvné vzt'ahy na zaklade vol'by zmluvnych stran.

Vyznamnym milnikom pre rozvoj eurépskeho sikromného prava
je Oznamenie Eur6pskej komisie Rade Eurdpskej tnie a Eurépskemu pat-
lamentu z roku 2001 o eurépskom zmluvnom prave.” Na zaklade uvede-
ného Oznamenia, Burépska komisia v roku 2003 prijala d’alsie Oznamenie
- Akény plan s nazvom ,Koherentnejsie eurdpske zmluvné pravo®.’
Ciefom Akéného planu bolo zlepsit’ kvalitu a koherenciu zmluvného prava
Eurépskej unie prostrednictvom Spoloé¢ného referencného ramca (CFR);
podporit’ vypracovanie Standardnych zmluvnych podmienok na drovni
Eurépskej unie a uvazovat’ nad moznost’ou vytvorenia vSeobecného voli-
tefného nastroja v oblasti zmluvného prava. Na zaklade uvedeného mal byt’
vypracovany tzv. Spoloc¢ny referencny ramec (CFR).

Prva predbezna verzia (Interim Outline Edition) akademického navrhu
Spoloéného referenéného rimca (DCFR) bola vydana v roku 20087, druha
predbezna verzia (Outline Edition) bola publikovana v roku 2009%. Este
v tom istom roku 2009 bola publikovana tuplnd verzia DCFR (Full Edition).’

3 Rezolucia Eurépskeho parlamentu o zamere zjednotit’ sikromné pravo ¢lenskych statov
(1989) U.V. C158/400 (26. 3. 1989). Rezolicia Eurépskeho patlamentu o harmonizacii
uréitjch oblastl sikromného prava ¢lenskych $tatov (1994) U.V. C205/518 (6. 5. 1994).

4 JANCO, M. a kol. Principy eurdpskeho zminného priva. Bratislava: Tura Edition, 2009.

5 COM(2001) 398 v kone¢nom zneni.

6 COM(2003) 0068 v konecnom znent.

7 C.von BAR et al. Principles, Definitions and Model Rules of European Private Law; Draft
Common Frame of Reference (DFCR); Interim Outline Edition. Mnichov: Sellier, 2008.

8 C.von BAR etal. 2009. Principles, Definitions and Model Rules of European Private Law; Draft
Common Frame of Reference (DFCR); Outline Edition. Mnichov: Sellier, 2009.

9 C.von BAR etal. 2009. Principles, Definitions and Model Rules of European Private Law; Draft
Common Frame of Reference (DFCR); Full Edition. Mnichov: Sellier, 2009.
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Tato eurdpska iniciativa (soft law) je dosledkom eurdpskej pravnej vedy,
a to ¢innosti spolocnej siete zahfiajucej viacero univerzit a institacii (najma
Studijnej skupiny pre Eurépsky obéiansky zakonnik a Acquis skupiny).!
Ide sice o akademicky navrh a nie politicky dokument, ktory by bol pravne
zavazny, avsak aj napriek tomu je to délezity vysledok ¢innosti eurépskych
pravaych vedcov pre d'alsie formovanie a budovanie eurépskeho stkrom-
ného prava.

V Stokholmskom programe na roky 2010-2014'" bola Eurépska komisia
vyzvana, aby predlozila ndvrh Spolo¢ného referenéného rimca a pokraco-
vala v skiiman{ otazok tykajucich sa eurépskeho zmluvného prava. V roku
2010 doslo k ztiadeniu expertnej skupiny'?, ktora ma pomahat’ Eurépske;
komisii pri priprave pouzivatel'sky jednoduchého a pravne istého nastroja
eurépskeho zmluvného prava, ktory by slazil v prospech spotrebite-
Tov a podnikov, a zarovenn by poskytoval pravnu istotu. Nasledne vydala
Eurépska komisia Zelend knihu.” Ako sa v nej uvadza, povaha takéhoto
nastroja eurépskeho zmluvného prava moze byt nasledujica:

* nezavizné uverejnenie vysledkov expertnej skupiny (dobrovolné
zblizovanie vnutrostatnych Uprav zmluvného prava)

* oznamenie alebo rozhodnutie Eurépskej komisie o eurépskom zmluv-
nom prave (bez potreby sihlasu Rady Eurépskej unie a Eurépskeho
patlamentu) — vyuzitie pri vypracivani navrhov novych pravnych
predpisov alebo pri preskimavani sucasnych opatreni Eurépskou
komisiou

* medziinstitucionalna  dohoda medzi  Eurépskou  komisiou,
Eurépskym parlamentom a Radou Eurépskej tnie — eurépsky zako-
nodarca by musel zohl'adnit’ obsah tejto dohody pri prijimani novych
pravaych predpisov

* odporucanie Eurdpskej komisie o eurdpskom zmluvnom prave
urcené clenskym Staitom

10 JANCO, M. a kol. Eurdpske siikromné privo. Bratislava: EUROIURIS, 2012.s. 267-268.

11 Akt Rady Eurépskej inie zo dna 02. 12. 2009, ¢. 17024/09.

12 Rozhodnutie Eurépskej komisie zo dna 26. 04. 2010, ktorym sa zriad'uje skupina od-
bornikov pre spoloény referenény ramec v oblasti eurdpskeho zmluvného prava (U. v.
EU 1. 105, 27. 4. 2010, s. 109).

13 COM (2010) 348 v kone¢nom zneni.
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* nariadenie, ktorym by sa zriadil volitePny nastroj eurépskeho sukrom-
ného prava — koncipovany ako tzv. druhy rezim v ramci narodnych
pravaych poriadkov, aplikovany v zavislosti od vol'by zmluvnych stran

* smernica o europskom zmluvnom prave — harmonizacia na zaklade
minimalnych spolo¢nych noriem

* nariadenie o zriaden{ eurépskeho sikromného prava — nie volitel'ny
nastroj, eurdpske zmluvné pravo by nahradilo vnutrostatne zmluvné
pravo (aplikované bud’ len na cezhrani¢né zmluvy alebo aj na domace
zmluvy)

* nariadenie o zriaden{ eurépskeho obcianskeho zakonnika — vzt’ahu-
juci sa nielen na zmluvné pravo'

Jurcova a Novotna odporucaja prijat’ Spolo¢ny referencny ramec vo forme
nariadenia, ktorym sa zavedie volitel'ny nastroj eurépskeho zmluvného prava,
avsak ktory sa bude vzt’'ahovat’ len na spotrebitel'ské cezhranicné kupne
zmluvy uzavreté online ako aj na cezhraniéné zmluvy medzi podnikatel'mi
na principe opt-in (t. j. vyber tohto nastroja na zaklade zmluvnej slobody pod-
nikatelov, inak sa neuplatni). Naopak, neodporicaju aplikaciu Spolo¢ného
referencného rimca na vnutrostatne zmluvy ako ani na cezhrani¢né zmluvy
medzi nepodnikatel'mi. Zaroven upozornuji: ,fzu. plizivy spotrebitelizmus”,
ako ho vtipne nagyva Vogenaner, ktorym sa do uriitef miery dal strbnit’ aj pripravovany
madarsky obliansky zdakonnik. 1 tomto pripade ide o vyugitie spotrebitelskych ustano-
veni generdlne pre celé Zmluvné pravo, obvykle ako kogentné ustanovenie pre spotrebitelské
gminy, v ostatnych vzt aboch pomenované ako dispozitivna norma. Pod takom nejasnych
pogiadaviek by sa taketo hrozby mala vyvarovat’ aj Expertnd skupina, boci zadanie

Kowrisie skor poukazuje na tvorbu osobitnych ustanovent pre spotrebitelov. “">

Oznamenie FEurdpskej komisie s ndzvom ,Eurépa 2020 pripo-
mina potrebu jednoduchsicho a lacnejsicho uzatvarania cezhrani¢nych

14 Blizdie sa tymto moznostiam venovali Juréova a Novotna. JURCOVA, M,
NOVOTNA, M. Zelens kniha Komisie a eurépske zmluvné pravo, perspektivy volitel-
ného nastro;a zmluvného prava ako 28. privneho poriadku v EU. In: Justind revue, 63,
2011, & 4, 5. 595-610 a JURCOVA, M.; NOVOTNA, M. Zelena kniha Komisie a eur6p-
ske zmluvne pravo, perspektlvy volitel'ného nastrO]a zmluvného prava ako 28. pravneho
porladkuVEU 2. Cast’. In: Justicna revue, 63, 2011, &. 5, 5. 778-792.

15 JURCOVA, M.; NOVOTNA, M. Zelena kniha Komlsle a eurépske zmluvné pravo,
perspeknvy Vohtel’ncho néstroja zmluvného prava ako 28. pravneho poriadku v EU —
2. ¢ast’. In: Justicnd revue, 63, 2011, ¢. 5, s. 788 a 792.

16 COM(2010) 2020 v koneénom zneni.
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zmliv medzi podnikmi a spotrebitelmi. Rovnako v Oznameni s nizvom

€17

»Digitalna agenda pre Eurépu®' sa hovoti o potrebe volitelného nastroja

zmluvného prava, obzvlast’ v online prostredi.

Ako mozny syndrém spomalenia rychlosti rozvoja eurépskeho zmluvného
prava treba uviest’ stiahnutie navrhu Nariadenia o spolo¢nom eurépskom
kapnom prave, a to Eurépskou komisiou v roku 2014."® Nasledne v miji
2015 zverejnila Eurépska komisia spravu tykajucu sa podrobnosti o jed-
notnom digitilnom trhu, podla ktorej Komisia vytvori jasné pravne pra-
vidla, pokial’ ide o online predaj (napr. oblecenie, knihy, nabytok)."” Spojenie
,vytvorit’ jasné pravne pravidla® nas vedie skér k myslienkam o priame;j
unifikdcii, nie o volitelnom nastroji sikromného prava. Mozno povedat’,
7e Unia sa v sicasnosti zameriava na oblast’ telekomunika¢nych sluzieb
(napr. roamingové poplatky), oblast’ poskytovania energii, online predaja
a nakupu. Naproti tomu navrh Natiadenia o spolocnom eurépskom kup-
nom prave ako volitel'ny nastroj sukromného prava (opt in) malo $irsi dosah.
Vyssie uvedené vsak neznamena kontinuitu nad’alej existujicej fragmentacie
eurépskeho sikromného prava de lege lata?

Ako sa uvadza v Pracovnom programe Eurépskej komisie na rok 2016,
Eurdpska komisia sa chce zamerat’ na legislativne zmeny majice dopad
na rast zamestnanosti, zivotné prostredie, socidlne blaho a bezpecnost’.
Uz len na zaklade tejto skutoCnosti badat’, ze nilady v Eurdpskej tnii
st zjavne socidlne zamerané. Komisia d’alej v pracovnom programe uvadza,
ze sa je potrebné zamerat’ na prekonanie roztriestenosti, zlepsit’ ponuku pre
eurépskych spotrebitelov a otvorit’ moznosti podnikatelom. V dosledku
uvedené¢ho sa Burépska komisia zamerala na vytvorenie digitilneho vnu-
torného trhu. Komisia ma za ciel podporovat’ a ulah¢ovat’ cezhrani¢ny
obchod v ramci Eurdpskej tnie, a to aj prostrednictvom odstranenia prav-
nych prekazok.”

17 COM(2010) 245 v konecnom zneni.

18 COM (2014) 910 v konecnom zneni.

19 European Commission — Fact Sheet, 06. 05. 2015. Dostupné na <http://europa.cu/
rapid/press-release_ MEMO-15-4920_en.htm> (08. 11. 2015).

20 COM (2015) 610 v kone¢nom zneni.
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3 Povaha a podstata euré6pskeho sukromného prava

Ako uvadza Dulakova Jakubekova: ,,Eurdpska iinia totis ug ddavnejsie upustila
od myslienky akceptovat’ priestor, v Rtorom budii popri sebe existovat’ viaceré, navzd-
Jomr celkeom nezdavislé ndarodné systémy sikromnébo prava. Diskutovanon sa stala najmdi
otdzka potreby, (i skir vhodnosti vytvorit’ univergdlny kodifikovany pravny dklad,
ktory by predovsetkym prekonal rozdiely medzi pravnymi poriadkami Hdenskych $tdtov
tinie a stanovil by jednotnii liniu reguldcie sikromného prava. 1 neposlednom rade by vie-
dol k odstranenin komplikdcii v ramei obchodnébo styku a k posilnenin pravnej istoty
beznych spotrebitelow, co by prispelo k viraznejSiemn stotognenin sa begnej irovne obla-
nov s eurdpskon integracion. “*' Prave otazka stotoznenia sa obcanov clenskych
statov Eurdpskej dnie s integraciou ma vyrazny vplyv aj na dalsie formova-
nie eurépskeho sukromného prava (resp. uzsie ponato eurépskeho zmluv-
ného prava). Sucasna ekonomicka, politicka a socialna situacia v Europskej
unie ma totiz rozhodujuci vplyv na d'alSie rozvijanie eurdpskej integracie,
od ktorej zavisi eurépske sikromné pravo. Mozno teda konstatovat’, Ze cie-
l'om Eurdpskej unie je zasahovat’ aj do oblasti sitkromného prava clenskych
statov, otazne je v8ak v akom rozsahu.

Smits predpoklada, Ze v budicnosti moze byt situacia odlisna v tom, ze suk-
romné pravo bude obsahovat’ viac kogentnych noriem za ucelom realiza-
cie distributivnej spravodlivosti a dosahovania cielov vo verejnom zaujme,
pricom uvadza priklad, podla ktorého by boli neplatné spotrebitelské
zmluvy (v désledku ich nemoralnosti), ktorych predmetom by boli vyrobky
vyrabané v dehonestujicich pracovnych podmienkach.”? Micklitz hovoti
o dvoch vlnach regulicie v stkromnom prave, prva vlna je spojena s ochra-
nou zamestnancov, najomcov a spotrebitelov a druha s liberalizaciou a pri-
vatizaciou oblasti dosial' patriacich pod verejny sektor (telekomunikaéné,
postové sluzby; energetika; coraz viac sa to dotyka aj zdravotnictva a vzde-
lania).” Eurépske sikromné pravo (najmi de lege lata) obsahuje mnozstvo

21 DULAKOVA JAKUBEKOVA, D. Privitne pokusy pri formulovani eurdpskeho siikromné-
ho prdva: podiel Studijng skupiny pre Eurépsky obciansky zakonnik na tvorbe jednotného
civilného prava. In: Justicna revue, 58, 20006, ¢. 67, s. 1021.

22 SMITS, J. M. The future of contract law in Europe. In: MAASTRICHT EUROPEAN
PRIVATE LAW INSTITUTE WORKING RAPER No. 2015/2., s. 8-9. Dostupné
na: <http://sstn.com/abstract=2566149 or http://dx.doi.org/10.2139/ssrn.2566149>
(17.11. 2015).

25 MICKLITZ, H.-W. The internal vs. the external dimension of european private law —
a conceptual design and a research agenda. EUI Department of Law Research Paper No.
2015/35. s. 2. Dostupné na: <SSRN:http://sstn.com/abstract=2627718> (15. 11. 2015).

186



Systémové otazky soukromého prava

kogentnych ustanoveni, hlavne v dosledku ochrany slabsej strany. V tomto
smere je zaujimava konfronticia medzi liberalnym pristupom k sikrom-
nému pravu a socialnym pristupom k nemu.

Eurépske sukromné pravo ma slazit’ jednotnému vnitornému trhu, teda
hlavny tcel European Private Law je dany (determinovany vatutornym trhom).
Prave tato skutocnost’ vaima Dulak ako rozdiel medzi sikromnym pravom
na eurépskej drovni (ktoré slizi fungovaniu vautorného trhu) a na drovni
vnutrostatnej (ktoré je svojbytné, bez ohl'adu na tcel, ktorému slizi).** S tymto
konstatovanim sa vSak nemozno uplne stotoznit’, ked’ze pravo je vhodnym
systémom ako dosiahnut’ pozadovani moralku spolo¢nosti, resp. ako zakot-
vit’ hodnoty spolo¢nosti. Teda pravo nemusi byt len systémom, ktory odraza
ducha spolocnosti a jej hodnoty, ale aj systémom, ktoré tohto ducha a hodnoty
vytvara. Ako aj z histérie slovenského a ¢eského naroda vieme, socialistické
pravo bolo vhodnym nastrojom riadenia spolo¢nosti vzhl'adom na mocen-
ské prvky prava. Teda aj vnutrostatne pravo slazi uréitym cielom, ktoré zavi-
sia od spolocenského kontextu. Mdme za to, ze pravo, vratane sukromného
prava, je vzdy ovplyvnené osobou toho, kto ho vytvara, interpretuje, resp. apli-
kuje. Ako tvrdi Csach: ,,spolocensko — pravny kontext pravneho institiitn ma dsadny
vyznam pre jeho dalsi roguoj a riadne fungovanie. ‘> Obdobne Havel: ,, Prdvo je nepresnd
lidskd kategorie, kterd podiéha nejen dobovym djmiim, ale soutasné neni nikdy nezdvisld
na toiircich, interpretatorech, aplikdtorech a jejich djmech, cilech a Zaddnich. Pravo neni
Prirodni véda, nevykazuje kauzalitn, je to pragmaticky obor lidského myslent, ktery podléhd

€«26

vRusH a 1modé, jedno jak je chdpense.

Na druhej strane je v stcasnosti pravdou, ze eurdpske sukromné pravo
je v ovela vic¢sej miere determinované cielom jeho pouzitia ako narodné

24 DULAK, A. Eurépske pravo a jeho vplyv na slovenské sukromné pravo. In: LAZAR, J.
a kol. Obiianske priv hmotné 1. Bratislava: Iura Edition, 2010, s. 74.

25 CSACH, K. Rezistencia vnutrostitneho prava a problem pravaych transplantitov.
In: DOLOBAC, M.; GREGOROVA SIRICOVA, . (eds.). Rezistencia vsitrostitneho priva
a privne transplantdty. Zbornik vedeckych prac. Kosice: Univerzita Pavla Jozefa Safarika,
2011, s. 12. Dostupné tiez v elektronickej forme na <http://www.upjs.sk/public/me-
dia/1084/Zbomik 28.pdf> (15. 11. 2015).

26 HAVEL, B. Uvaha o kolobéhu pravnich transplantati aneb cesta tam a zase zpatky.
In: DOLOBAC, M.; GREGOROVA SIRICOVA, .. (eds.). Rezistencia vsitrostitneho priva
a privne transplantdty. Zbornik vedeckych prac. Kosice: Univerzita Pavla Jozefa Safarika,
2011, s. 14. Dostupné tiez v elektronickej forme na <http://www.upjs.sk/public/me-
dia/1084/Zbomik_28.pdf> (15. 11. 2015).
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sukromné prava clenskych S$tatov, ktoré sa zdaju byt viac svojbytné.
V désledku uvedeného je na urovni Eurdpskej unie preferovana teleologicka
metéda vykladu pravaych notiem.” Avsak eurépskym privaym normim
chyba urcitd miera abstraktnosti a eurépsky zakonodarca reaguje vicsinou
ex post na situdcie, ku ktorym dochadza v praxi (najmi pokial’ ide o pravne
normy tykajuce sa ochrany spotrebitel'a). Takyto pristup je na tkor kohe-
rentnosti, konzistentnosti, systematizacii a abstraktnosti eurépskeho suk-
romného prava.

Naopak, v porovnani s eurdépskym sukromnym pravom (najma de lege lata),
narodné kodifikicie noriem sikromného prava, ako napriklad Code Civil,
BGB, ABGB, slovensky ¢i ¢esky Obciansky zakonnik si postavené na vyssej
miere abstraktnosti. Ved normy stkromného priva, najmi normy zmluv-
ného prava tu nemaju byt’ na to, aby regulovali spravanie zmluvnych stran
az do podrobnych marginalit. SGkromné pravo je zalozené najmi na zmluv-
nej slobode ucastnfkov pravaych vzt'ahov a ich moznosti upravit’ si svoj
zmluvny vzt'ah podla ich konkrétnych potrieb. Samozrejme, urcita miera
regulacie, alebo inak povedané, kogentnosti sikromnopravnych notiem,
je potrebna vzhladom na verejny zaujem pri Gprave sukromnopravnych
vzt'ahov. Tento protekcionalizmus v§ak nemoze zajst” az tak d’aleko, kedy
sa bude dotykat’ podstaty sukromného prava ako takého a pravnej istoty pri
uprave zmluvnych vzt'ahow.

Csach tvrdi, ze v dosledku autonémnosti eurépskej normotvorby sa jej kon-
text odliSuje od vnutrostatneho kontextu a tym dochadza k nizsej miere
moznej deformity eurépskeho prava pri jeho presune do priva vnutrostat-
neho. Z toho vyplyva, ze narast eurépskej normotvorby nevyhnutne vedie
aj vytvaraniu nového kontextu, vratane metodolégie vykladu a aplikacie

27 Uprednostnenie tejto metody V}'fkladu zvolil aj zakonodarca pri rekodifikacii civilného pro-
cesu v Slovenskej republike, t. j. pri prijati zakona ¢. 160/2015 Z. z. Civilného sporového
poriadku, kde Cl 3 ods. 1 znie: ,,Ka{rle ustanovenie tohto dkona je potrebné vykladat’ v silade
5 Ustavon Slovenskej republiky, verejnym poriadkom, principmi, na ktorjch spoiiva tento Zikon, s me-
dzindrodnopravnymi zdvizkami Slovenske republiky, ktoré majii prednost’ pred zikonom, judikatiron
Eurdpskeho sitdu pre Indské prava a Siidnebo dvora Eurdpskej sinie, a to s trvalym retelons na hodnoty,
ktoré sii nimii chrdanené. “Ods. 2 predrnetného ustanovenia: ,, 1 y&lad tohto gikona nesmie protirecit
tomm, (o je v jeho slovdch a vetdch jasné a nepochybné. Nikto sa viak nesmie dovoldvat’ slov a viet tobhto
gdkona proti ich diceln a mysiu podla odsekn 1. Citované ustanovenie sa primerane pouzije
aj na vyklad zékona ¢. 162/2015 Z. z. Spravneho stidneho poriadku a rovnako je vyjadrené
aj v ¢l. 2 zakona ¢. 161/2015 Z. z. Civilného mimosporového potiadku.

s
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prava.®® Otazne vsak je, akym sposobom bude prebichat’ interakcia medzi
tymto novym kontextom a dosial’ existujicim kontextom vo vnutrostitnom
prave. Ak vicsina eurépskych akademikov tvrdi, Ze pravne poriadky clen-
skych $tatov si konvergentné, a teda nie si medzi nimi znacné rozdiely,
potom preco su clenské Staty castokrat rezistentné voci eurépskym vply-
vom? A preco potom hovorime o kontexte eurdpskych noriem a noriem
vautrostatnych?

Délezitou otazkou je tiez demokratickd legitimita eurépskeho zakonodarcu
na prijimanie noriem zasahujicich do vnutrostatneho sukromného prava.
Zakladom pre tuto ¢innost’ je ¢l. 26 v spojeni s ¢l. 114 Zmluvy o fungovani
Eurdpskej unie.”” Avsak pokial’ ide o legitimitu organu vytvarajiceho priva
nemozno ju preceniovat’, lebo s to aj samé strany zmluvného vzt'ahu, ktoré
tvoria pravo medzi sebou v raimci zmluvnej slobody. Ako tvrdi Smits: ,,.44
legitimita volitelného kddexcu spociva v tom, Fe zmiluvné strany si ho mégu volit, vznikd
urditd forma trbového pdsobenia, ktord mige mat’ vaisi vygnam pre legitimigdcin dispo-
gitivnych noriem, ako sa obyykle ugndva. Rovnako ako kvalitné skoly pritabuji viac
uchadzalov o Stidinm neg menej Rvalitné skoly, atraktivneisi volitelny systém sa bude
ponzivat’ CastejSie ako menej atraktivne vniitrostatne pravo. >

4  Mozno eurdpske sikromné pravo unifikovat’ alebo vyjadruja

narodné poriadky sikromného prava rozdielne hodnoty?

Podl'a Hurdika a Fialu st d6vody odmietania europeizacie ¢eského sukrom-
ného prava rozne, ale stale ide o subjektivne dovody. St nimi institucionalne
a personalne dévody (nedostatok institicii ako aj Pudskych zdrojov zaobe-
rajucich sa eurépskym sikromnym privom), a tiez ideologické a politické

28 CSACH, K. Rezistencia vnutrostitneho prava a problém pravnych transplantitov.
In: DOLOBAC M.; GREGOROVA SIRICOVA, T. (eds.). Rezistencia vniitrostatneho prdva
a pravne lmﬂy)/ania!y Zbornik vedeckych prac. Kosice: Univerzita Pavla Jozefa Safarika,
2011, s. 12. Dostupné tiez v elektronickej forme na <http://Www.upjs.sk/public/rnc
d1a/1084/7b0m11< 28.pdf> (15. 11. 2015).

29 CL 26 ods. 1 Zmluvy o fungovani Burépskej anie: ,,Unia prijima opatrenia s cielom vytvorit’
vniitorny trl alebo zabezpedit’ jeho fungovanie v silade 5 prisiusnymi ustanoveniami zmlbiv.“ Cl. 114
ods. 1 Zmluvy o fungovani Eurdpskej unie: ,, Nastedujiice ustanovenia sa pouziji na dosiabnu-
tie cielov uvedenych v Hankn 26, pokial mluvy neustanovujii inak. Eurdpsky parlament a Rada
v siilade s riadnym legislativiym postupom a po porade s Hospodarskym a socidlnym vyborom prijimayi
opatrenia na aproximdcin ustanovent gakonow, inych pravnych predpisov a spravnych opatrent HJenskych
Statow, ktoré smerujii k vytodranin a fungovanin vniitorného trbu.

30 SMITS, J. M. O jedinecnej legitimite volite'ného kédexu. In: Justicnd revue, 63,2011, ¢. 11,
s. 1469.
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dévody (neochota az odpor k europeizacii). Na zaver prispevku sa autori
pytajud, ¢i ceské obcianske pravo vyjadruje narodné hodnoty, a ak 4ano, ¢i ide
o odli$né hodnoty od hodnét eurépskeho prava? Autori pritom vychadzaja
zo spolo¢nych korefiov rimskeho prava a krest’anstva, pricom implicitne
tvrdia, ze narodné pravo obsahuje maximalne marginalne $pecifika hodnot.”

Vyssie uvedeni autori vel'mi kriticky hodnotia moznost’ vyclenenia spotre-
bitel'skej tupravy z Obcianskeho zakonnika: ,Jako odstrasujici prikiad se nabizi
text ndvrbu e aseddani 1egislativni rady viddy v Kroméii%i g dubna 2011 — zvazit
vynéti spotiebitelskébo priva 3 textu obi. gakonnikn a allenit jej do vldstnibo dkona.
Jde 0 vyraz, striktnibo oddéleni evropské a ceské dimenze oblanského prava a odmitnuti
vnimdni procesu evropeizace jako vzdjemmného sbligovini a pronikdnt evropské a ndrodni
dpravy i ve vybledu do dloubodobé budoucnosti ieského priva.“* K tomu mozno
dodat’, ze Gprava spotrebitel'skych noriem a spotrebitel'ského priva ako
takého je v mnohych smeroch podrobnd, nehodiaca sa k tprave v ramci
Obcianskeho zdkonnika z hl'adiska abstraktnosti. Preto mozno uvazovat’
o tom, ako vhodne zaradit’ spotrebitel'ski tpravu do vseobecného predpisu
obcianskeho prava, resp. v akom rozsahu tito problematiku vylicit’ z kodi-
fikdcie do osobitnych zakonov.

Kriticky k neochote preberat’ eurdpske trendy do vnutrostatnych pravaych
poriadok je aj Havel, ktory tvedi, Ze ,,soucasné judikatura stile trvd na 3dklad-
nich konceptech piivodnibo socialistického prava — favorizace absolutni neplatnosti, ten-
dence ke kogentnosti pravnich norem, ex post recharakterizace pravnich jednani a pod. ..
Predsudky, zastaralost myslent, absence modernich nalostnich piistupii & formalisticky

/éOﬂ‘ ervatismius fﬂ/é 07777%/% i pravni i\ﬁd /él‘é‘ i se 4. 6}3!716’”( biﬂ'ﬂl’ 7vﬂdevlﬂ0 1 '6‘/9 rans-
el »
«33

plantitii, protoge ty json, i kdyZ je télo prijme, Zabijeni aplikaini praxi.

31 HURDIK, J,; FIALA, J. Evropské a narodni (zde se zfetelem na eské) rozméry obéan-
ského prava. In: Eurdpske a narodné rozmery civilného prava, eticky rogmer a zodpovednost’ priv-
nickyeh profesii. Pezinok: Justiéna akadémia Slovenskej republiky, 2011, s. 20. Dostupné
na <http://Www.ja—sr.sk/ﬁles/C_P_D_ﬁnal_tlac.pdf> (14. 11. 2015).

32 HURDIK, J.; FIALA, J. Evropské a narodni (zde se zfetelem na ¢eské) rozméry obc¢an-
ského prava. In: Eurdpske a narodné rozmery civilného prava, eticky rogmer a odpovednost’ prv-
nickych profesii. Pezinok: Justi¢na akadémia Slovenskej republiky, 2011, s. 19. Dostupné
na <http:/ /wwwja-st.sk/files/C_P_D_final_tlac.pdf> (14. 11. 2015).

33 HAVEL, B. Uvaha o kolobé¢hu pravnich transplantati aneb cesta tam a zase zpatky.
In: DOLOBAC M.; GREGOROVA SIRICOVA, I. (eds.). Rezistencia vnditrostatmeho prava
a pravne tmngb/am‘ag/ Zbornik vedeckych prac. Kosice: Univerzita Pavla Jozefa Saférika,
2011, s. 18. Dostupné tiez v elektronickej forme na <http://wwwupjs.sk/public/me-
dia/1084/Zbornik_28.pdf> (15. 11. 2015).
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Podl'a Legranda, jedného z hlavnych odporcov europeizacie sutkromného
prava, pravne pravidla vytvaraju len povrchnu predstavu o danom pravnom
systéme. Podla neho je nesmierne dolezitd pravna kultdra, resp. pravna
mentalita.** |, Pravna argumentacia v systéme ,,common law” je 3alogend na induktiv-
nej metodoldgii, ktord zdorazginje empirickil skiisenost. Vyvoj prava sa tak zabegpe-
cuje ceston analdgie. Naproti tomn, civilnopravna tradicia je galogend na intelektndlne
schéme, ktord prekraluje hranice jedinecného pripadu. Zatial o argumentdcia v g/.rfeme
common law” je analogickd, v civilnopravnej tradicii je argumentdcia instituciondlna. ‘®

Z uvedeného vyplyva, ze systematizacia v common law nie je az tak dolezita,

¢o neplati v kontinentalnom systéme. V common law je d6lezitd prave pred-

chadzajica skusenost’ (preto sa priklada vicsia vaha sudnej moci), kdezto

v ramci kontinentalneho systému prava je dolezitejsia rola zdkonodarcu, pri-

¢om uloha sudov je len pravo hl'adat’, nie ho vytvarat’.

Podstatu toho, Ze pravo nemozno vnimat’ izolovane od externych skutoc-

nosti, vystihol Brostl: ,, Zdkony musia byt tak vhodne prispdsobené ndrodu, pre ktory

s vytvorené, e len skutocne ndahodon migu akony jedného ndroda vyhovovat’ dkonom

drubého naroda. Musia sa ghodovat’ s povabon a principom viddy, ktori je ustanovend

alebo ktord sa md ustanovit... musia sivisiet’ so stupriom slobody, ktorii chee Statne
griadenie pripustit, s ndabogenstvom obyvatelstva, s jebo sklonmi, bobatstvom, poctom,
obchodnymi stykmi, mravmi, spésobmi. Napokon sii Zdkony aj v uriitom vzdjormmnon
vtabuy; sivisia aj so svejim povodom, cielom Zdkonodarcu, poriadkom veci, pre ktoré

s ustanovené. Prdve 0 vSetkych tichto hladisk treba o nich uvagovat. 1 Setky tieto

vztahy vytvarajii to, (o nazyvame duch dkonor. ‘>

Hoci je pravdou, ze v pravaych poriadkoch ¢lenskych krajin Eurépskej dnie

najdeme mnozstvo rovnakych pravnych institatov, resp. pri rieseni konkrét-

nych problémov vicsinou dochadzame k rovnakym vysledkom, neznamena
to, ze tieto pravne poriadky sd uplne zlucitelné a mozno zaviest’ unifikovanu
pravau Upravu na eurdpskej drovni. Rozdiely najdeme jednak v pravnej

34 LEGRAND, P. European Legal Systems are not converging. In: International and
Comparative Law Quarterly, 1996, Vol. 45, Issue 1, s. 52-81.

35 BENKO, R. Pravno — teoretické aspekty potenclonalne) rezistencie vnutrostitneho
prava voci nadnarodnému pravu Eurdpskej tnie. In: DOL OBAC, M.,; GREGOROVA
SIRICOVA, L. (eds.). Registencia vmitrostitneho prava a pravie z‘mm])/antc@/ Zbornik ve-
deckych prac. Kosice: Univerzita Pavla Jozefa Safarika, 2011, s. 290-30. Dostupné tiez
v clektronickej forme na <http://www.upjs.sk/public/media/1084/Zbornik_28.pdf>

(15. 11. 2015).
36 BROSTL, A. Dgjiny politického a pravneho myslenia. Tura Edition: Bratislava, 1999, s. 128-129.
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terminolégii, v pristupe k pravu ako aj v spolocenskom kontexte ako takom.
Nemozno nevidiet’, Ze slovensky nirod je v mnohom konzervativnejsi ako
narody zapadnej Eurépy. Napr. v oblasti rodinného prava s na Slovensku
otazky homosexualnych manzelstiev, transsexualov ¢ suroga¢nym mater-
stiev prijimané negativnejsie v porovnani inymi krajinami Eurdpskej tnie,
resp. v porovnani s judikaturou Eurépskeho sidu pre F'udské prava, ktory
je v tychto otazkach neutralny, resp. zdrzanlivy (ponechdva dané otazky
na rozhodnutie kazdého $tatu).

Pokial ide o in$piraciu pri tvorbe zmluvného prava v ramci pripravovaného
nového Obéianskeho zakonnika v Slovenskej republike, Dulak uvadza: ,,Do
procesu tvorby razantnefsie vstipil novy prook - budovanie kddexu na pognatkoch, vystu-
poch a dielach osobnosti slovenskej pravnej vedy, ktoré sii jedinecné svojim obsahom a posol-
Stvom a ktoré tim, ge vyvstavaji 3 domdceho (slovenského) pravnebo prostredia, si pre
nds priznacné. Lmluvné dvizgkové pravo by sa tak malo stat’ zasligenon pocton aka-
demikovi Stefanovi Laubymn, ktory sa kategorizicion zminného priva zaoberal velwi
precizne a komplexcne a jeho diela s touto problematikon mogno oznacit’ za nadéasové. “>’
Nemozno sice nezhliadnut’ na fakt, Ze osoby podielajuce sa na vytvarani
zmluvného prava v novom Obcianskom zakonnika, sa taktiez inspirovali
aj normami eurépskeho soft law (PECL, DCFR), ako aj zahrani¢nou tupra-
vou (napr. estonsky obligacny zdkon).” Napriek tomu aj pti ptiprave nového
Obcianskeho zakonnika v Slovenskej republiky sa jeho autori vyrazne in$pi-
rovali tradiciami slovenskej pravnej vedy.

Aj podla Smitsa budicnost’ eurépskeho zmluvného prava v najblizsich
desat’rociach zavisi od ekonomického, politického a socialneho vyvoja spo-
lo¢nosti, pricom medzi vyznamné faktory ovplyviiujice jeho formovanie
budu patrit’ technologické zmeny, privatizacia, pluralizmus, globalizacia, stie-
ranie rozdielov medzi sikromnym a verejnym pravom a d’alsie.*” Smits pred-

37 DULAK, A. Vniditornd systematika minvného gavazkového prava v proom odovidanom pracovnom
navrbu nového slovenského Obianskeho zdkonnika. Dostupné na: <http://wwwlexforum.
cz/556> (17.11. 2015).

38 JURCOVA, M.; NOVOTNA, M.; CSACH, K. Jednotny systém pravnych nasledkov ne-
splnenia zmluvy. Vhodné rieSenie pre nové slovenské sikromné pravo? In: Medzindrodné
Sympdzinm pravo, obchod, ekonomika. Dosial nepublikované.

39 SMITS, J. M. The future of contractlaw in Europe, s. 3. In: MAASTRICHT EUROPEAN
PRIVATE LAW INSTITUTE WORKING PAPER No. 2015/2. Dostupné na: <http://
sstn.com/abstract=2566149 ot http://dx.doi.org/10.2139/sstn.2566149> (17. 11. 2015).

192



Systémové otazky soukromého prava

poklada, ze denacionalizacia prava bude pokracovat’, ale uz nie tak rychlo ako
doteraz. Proces europeizacie sikromného prava tiez zalez{ od toho, kto tvotd,
resp. sa podiel’a na zivote prava. Ako zjednodusene dodava, v Anglicku tvo-
ria pravo sudy, v Nemecku akademici a vo Francizsku zakonodarca. Podl'a
neho proces harmonizacie sukromného prava strica v sucasnosti na sile.
Eurdpska komisia chee sice nad’alej vylepsovat’ a rozvijat’ eurépske zmluvné
pravo, clenské $taty sa voci tomuto trendu ohradzuja.*’ Hovortd, Ze eur6p-
sky zakonodatca straca poziciu motora konvergencie v oblasti eurépskeho
zmluvného prava, o com sved¢i stiahnutie ndavrhu Nariadenia o spolo¢nom
eur6pskom kupnom prave Eurépskou komisiou v roku 2014.*" Aj Micklitz
tvrdi, Ze pokial ide o eurépsky projekt obcianskeho zakonnika ekvivalentny
narodnych kodifikicidm v oblasti stkromného prava, tento sa zda mftvy.*

Urcitym problémom v tomto smere je aj dosial nevytvorena genericia
eurépskych pravnikov, resp. eurdpskej pravnej vedy, ta sa stile len formuje
a je v pociatkoch. Prave pravna veda moze zosystematizovat’ a zkoherentnit’
zmluvné pravo v Burépskej unii.

Nad'alej mozno konstatovat’, ze v podmienkach Slovenskej republiky
je ovplyvnenie pravnej praxe (advokatov, sudcov) akademickymi nastrojmi
soft law vyrazne marginalne, ba az nulové. Vicsina T'udi pohybujicich
sa v pravnej praxi netusi, ¢o je obsahom tychto akademickych iniciativ.
Neexistuju rozhodnutia slovenskych sidov, ktoré by pri vypltiani medzier
v domacom prave pouzivali tieto iniciativy. Ako vynimku mozno spome-
nat’ uznesenie Najvyssicho sudu SR zo dna 31. 01. 2012, sp. zn. 6 M Cdo
11/2010, v ktorom sud poukazal na Gpravu pricinnej savislosti v Principoch
eurépskeho deliktného prava. Toto uznesenie vak bolo neskor Ustavnym

40 SMITS, J. M. The future of contract law in Europe, s. 5-6. In: MAASTRICHT
EUROPEAN PRIVATE LAW INSTITUTE WORKING PAPER No. 2015/2.
Dostupné na: <http://sstn.com/abstract=2566149 or http://dx.doi.org/10.2139/
ssrn.2566149> (17. 11. 2015).

41 SMITS, J. M. The future of contract law in Europe, s. 5-6. In: MAASTRICHT
EUROPEAN PRIVATE LAW INSTITUTE WORKING PAPER No. 2015/2.
Dostupné na: <http://ssrn.com/abstract=2566149 or http://dx.doi.org/10.2139/
s511.2566149> (17. 11. 2015).

42 MICKLITZ, H.-W. The internal vs. the external dimension of european private law — a conceptual
design and a research agenda. EUI Department of Law Research Paper No. 2015/35. s.2.
Dostupné na: <SSRN:http://sstn.com/abstract=2627718> (15. 11. 2015).
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sadom SR zrusené, av§ak z dovodov procesného charakteru.* V Ceskej
republike mozno badat’ mierne vyssiu odozvu ako na Slovensku, pokial’ ide
o in$pirdciu uvedenym sof law.**

5 Zaver

Ako sme chceli poukazat’ v tomto prispevku, trend europeizacie sikrom-
ného, najmd zmluvného, prava nemozno opomenut’, a to aj v désledku glo-
balizacie a rozvoja cezhranicného obchodu. Organy Eurdpskej dnie maju
za ciel' tento obchod podporovat’ a rozvijat’. No na druhej strane treba
respektovat’ tradicie a kultary kazdej z clenskych krajin Eurdpskej tnie
a vhodne vyvazovat’ eurépsku a narodné urovne v rimci tejto problematiky.
Pretrvavajicim problémom existujiceho acquis Eurdpskej tnie je jeho roz-
trieStenost’, nekonzistentnost’ a nesystematickost’. V tomto smere je podl'a
nasho nazoru nesmierne dolezitd uloha pravnej vedy a vysledky jej prace,
ktoré budu iste zdkladom normotvornej ¢innosti eurdpskeho zakonodarcu.
Dalej mozno dodat’, Ze nepovazujeme za spravne, aby eurépske sik-
romné pravo, resp. eurépske zmluvné pravo nahradzalo narodné upravy.
Europeizacia stkromného prava iste nie je nespravny trend, avsak aj tu treba
dodrzat’ isté mantinely, ked’ze pravo posobi v urcitom teritorialnom priestore
a posobi nan moralka spolo¢nosti ako taka (vratane tradicif a zvykov spo-
lo¢nosti), a ta ovplyviuje jeho vyklad a pristup k nemu. Je nepochybné,
e pravne poriadky ¢lenskych $tatov Eurépskej Unie v oblasti stikromného
prava su si blizke, no v sicasnom stave nemozno uvazovat’ o uplnej harmo-
nizacif, pripade unifikacii sakromného prava.
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Promlceni prav na od¢inéni zplsobené ujmy
pfi zasahu do osobnostnich a pfirozenych prav

Martina Musilkova

Masarykova univerzita, Pravnicka fakulta, Ceska republika

Abstract in original language

Piispévek se zabyva vykladovymi problémy § 612 zik. ¢ 89/2012 Sb,,
obcansky zakonik, ktery mél vyfesit v minulosti velmi diskutovanou otazku
promlcitelnosti osobnostnich prav a prav na od¢inéni zpusobené Gjmy pfi
jejich zasahu. Novy OZ pfinesl pouze castecné feseni, kdyz upravil nepro-
mlcitelnost osobnostnich prav, ale pomoci generalni klauzule oteviel prostor
k diskusi, o jaky rozsah prav osobni povahy se jedna a jaka prava na odci-
néni zpusobené ujmy budou nakonec podléhat promléeni. Dalsi souvislosti
rozviji vikladové moznosti pozitivné pravniho zakotveni pfirozenych prav,
které bude nutné v oblasti osobnostnich prav do budoucna zohlednit.

Keywords in original language
osobni prava; osobnostni prava; pfirozena prava; promlcent; odcinéni zpu-
sobené Gjmy.

Abstract

The paper deals with interpretative difficulties with § 612 of the Act. no.
89/2012 Coll., the Civil Code. The new Civil Code established the limi-
tation of personality rights and determined the limist of rights to redress
injury, but also raised the question of what rights can be considered rights
of a personal nature and what rights to compensation for the damage will
be eventually barred. Other connections open a legal definition of natural
rights, which will be necessary in the future of personal rights into account.

Keywords

Personal Rights; Natural Rights; Natural Law; Lapse of Rights; Harm
of Personal Rights; Harm of Natural Rights.
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1 Uvodem

2Byt vyvracen neni nebegpecné. Byt nepochopen ano. .. Immanuel Kant

Zadani letosniho ro¢niku konference Dny prava 2015 ,,Systémové otazky
soukromého prava“ vybizelo k vybéru tématu, které by pfiblizilo korelace
prava soukromého a vefejného. V piipadé tohoto piispévku byla velkou
inspiraci reflexe vlivu zakladnich a lidskych prav na pravo soukromé, kon-
krétné ochrana osobnostnich prav. Od 1. ledna 2014 se Ceska republika stala
prvni evropskou zemi', kterd v textu moderniho civilniho kodexu vyslovné
zakotvila odkaz pfirozenych prav ¢lovéka. Tento do jisté miry prekvapivy
pocin vyvolavd mnoho otazek, pifkladem muze byt spravna interpretace
odkazu iusnaturalistické koncepce v kontextu nového civilnfho kodexu.
Vyse naznacena otazka pfedstavuje vyzvu k diskusi, jak se vyporadat s nejas-
nou vuli zakonodarce, kterd byla v divodové zpravé mlhavé piedestiena,
vezmeme-li v ivahu skrovny pocet odbornych reakei na toto téma. V ramci
nejistych odpovedi Ize s urcitou jistotou uvést, ze pozitivnépravni zakotveni
pfirozenych prav nemélo zpusobit revoluci ve vnimani ustalenych vazeb
pozitivnitho a pfirozeného prava. Piinosem tohoto piispévku je analyza
novych koncepcnich zmén, které zakon ¢. 89/2012 Sb., obc¢ansky zakonik
(dale jen ,,obcansky zakonik™) v oblasti osobnostnich prav pfinesl a nastin
myslitelnych interpretacnich variant, mj. také zjisténi souladu ¢i nesouladu
upravy osobnostnich prav s ryzi koncepci pfirozeného prava. Zvolené téma
bylo rovnéz podrobeno kritice, zda vyvoj ochrany osobnostnich prav, ktery
cesky zakonodarce zvolil, vyhovuje trendim moderniho evropského prava
soukromého.

2 Ochrana osobnostnich prav

Osobnostnim pravam nalezi v ramci civilniho prava vyznamné postavent,
nektef{ autofi maji tuto oblast za wyjddreni stéZeni socidlni hodnoty moderni

1 Tento zavér plati, odhlédneme-li, Ze jiz znamy § 16 vSeobecného zakoniku obcanské-
ho (ABGB) prohlasoval, ze kazdy clovék md vrozena, jiz rozumem poznatelnd prava,
a lze ho tedy povazovat za osobu. Ustanoveni, proklamujici existenci pfirozenych prav
cloveka, chapano v case piijetf, mélo svou podstatou ulohu, nebot’ obcansky zakonik
plnil v oblasti ochrany lidskych a pfirozenych prav dlohu dnesnich ustavnich pfedpisa.
Trend je v soucasnosti zcela opacny a zakotveni pfirozenych prav v novém OZ je zcela
ojedinélé.
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demoferatické spoleinost?. Déleni prav’ na osobni* a majetkova zdarazniuje jejich
vysostné postaveni. Z koncepce obéanského zakoniku plyne, Ze osobni prava
hraji prim a ¢lovék se stal ustfednim motivem ¢i hodnotou soukromého
prava. Kazdému clovéku po cely jeho zivot nalezi subjektivni vSseobecné
osobnostni pravo’, které je neprevoditelné, nezcizitelné, nezadatelné, casové neome-
zené, nepromléitelné a neprekludovatelné®. Moderni piistupy hovoii o vSeobec-
nych osobnostnich pravech jako o ob¢anskych lidskych pravech, coz odrazi
evropské trendy v oblasti ,, konstitucionalizace sonkromych prav* &i ,,horizontdlniho
prisobeni zdkladnich a lidskych prav v soukromeém pravu“’ Byt se hodnotovy sys-
tém v nasem demokratickém staté po pfijet{ obcanského zakoniku nezménil,
alesponi ne do té miry, aby bylo mozné zaznamenat vyrazny posun, musime
piistoupit k vykladu ustanoveni o ochrané osobnosti pozornéji, nezatizeni
starou pravni dpravou, ktera si od roku 1964 nesla urcité biimé minulosti
stale s sebou.

Systematicky jsou osobnostni prava fazena v obecné ¢asti ob¢anského zako-
nfku. Dle rozsahu paragrafového znéni lze soudit, ze obc¢ansky zakonik jejich
ochranu oproti pfedchozi pravai apraveé® rozsifil. Pii blizsim zkoumdni zjis-
time, ze doslo toliko k promitnutf vysledkd rozhodovaci praxe, jinak zdstal
obsah staré pravni Upravy téméf zachovan. Co se vsak zménilo, je pozada-
vek veétsi miry ochrany cloveka a jeho prav. Prave vet$i mira ochrany predsta-
vuje dlouho pfedjimany pfinos obcanského zakoniku. Text zakona vypovidd

2 KNAP, K,; SVESTKA, J; JEHLICKA, O,; PAVLIK, P; PLECITY, V. Ochrana osobnosti
podle obianského prava. 4. podstatné piepracované a doplnéné vydani. Praha: Linde Praha,
a. s. Pravnické a ekonomické nakladatelstvi a knihkupectvi Bohumily Hofinkové a Jana
Tulacka, 2004, s. 54.

3 Odlisny nizor povazuje za tradiéni déleni prav na statusové véci a majetkova prava.
In: GAIUS: Ucebnice prava ve ¢tyfech knihach, J. Kincl, 1981.

4 Vseobecné osobnostni pravo je jednou ze slozek osobniho prava.

5 Teorie deli osobnostn{ prava na vseobecné osobnostn{ pravo a na zvlastni osobnostn{
préva Zvlastnim osobnostnim pravam, které vznikaji az v dusledku projevu urcité tvar-
¢ dusevni schopnosti fyzické osoby, neni v tomto piispévku vénovana pozornost.

6 KNAP, K; SVESTKA, J; ]EHLICKA O.; PAVLIK, P; PLECITY, V. Ochrana osobnosti
podle obianského prava. 4. podstatné piepracované a doplnéné vydani. Praha: Linde Praha,
a. s. Pravnické a ekonomické nakladatelstvi a knihkupectvi Bohumily Hofinkové a Jana
Tulacka, 2004, s. 96.

7 HURDIK, J. (2015) Two-Way Influencing of the Categories of Fundamental
(Constitutional) Rights and Private Law Principles as the Result of Constitutionalization
of Private Law in Light of the New Czech Civil Code. ] Civil Legal Sci 4: 143.
doi:10.4172/2169-0170.1000143.

8 § 11 - 16 zakona ¢. 40/1964 Sb., obcansky zakonik.
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o zfejmé snaze postihnout zasah i ohrozeni jakéhokoliv osobnostnfho prava.
Generalni klauzule misto katalogizace jednotlivich prav, ktera pfedstavuje
pomyslené voditko pro pravni praxi a pfirozenopravni piistup, jsou logic-
kym vyrazem monistické teotie’, kterou autofi pti koncepci osobnostnich
prav zvolili.

Muzeme shrnout, ze pfedmétem osobnostnich priv jsou neoddélitelné,
nehmotné aspekty osobnosti clovéka v jeho celistvosti, které jsou hodny
ochrany. Zakon musi pamatovat na prevenci a na fadny zptsob napravy
pii zasahu do téchto prav, piicemz zejména aplikacni praxe musi zohlednit
vsechny potfeby cloveka, které jsou pfiméfené zajmum napiic¢ celou spolec-
nosti, tak, aby byla zachovana jeho dtstojnost a pfirozenost.

3  Pfirozena prava Clovéka

»- - prirozend prava cJovéka predstavui limit pro zékon, a nikoli naopak

Rozvedeme-li vyse uvedenou myslenku, ktera je soucasti atributu pfiro-
zenopravni pravné filozofické koncepce obcanského zikonfku, dojdeme
k zaveru, Zze jsme motivovani, abychom respektovali cloveka jako nositele
piirozenych prav, tuto skutecnost zohlednili v rimci uspofadani celé spolec-
nosti a k omezenim pfistupovali vyjimecné z racionalnich davodu.

Ideu pfirozenych prav v ob¢anském zakonfku mizeme vnimat prostfednic-
tvim dvou vlivt, z nichZ jeden tvofi odkaz iusnaturalistické koncepce apravy
ABGB. Dalsi vycteme z textu davodové zpravy, kde jsou vyzdvihnuty demo-
kratické tradice ceského pravniho mysleni, standardy, na nichz stoji obcanské
pravo evropskych demokratickych stata a zakladni direktivy pro myslenkové
pojet obcanského zakoniku, které nalézaji svtyj pfedobraz v Listin¢ zaklad-
nich prav a svobod (dale jen ,,Listina) a v Ustavé Ceské republiky.'® Clovek
je hlavnim ideovym vychodiskem soukromého prava, které musi zohlednit
jeho antropologickou povahu, jinak nelze nalézt spravné pfirozenopravni
zaklady soukromych subjektivnich prav ¢loveka.

9 DOLEZAL, T; DOLEZAL, A. In: MELZER, Filip; TEGL, Petr. Obansky zdkonik -
velky komentar. Svazek I - § 1-117. Praha: Leges, 2013, 509 s.

10 Duavodovié zprava ze dne 18. 5. 2011 [online]. 2011 [cit. 2013-03-10]. Dostupné z: http://
obcanskyzakonik.justice.cz/tinymce-storage/ files/ OZ_Duvodova-zprava-11042011.

pdf
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Ptame-li se, zda je koncepce pfirozeného prava mrtva, nebo alespon zasadné
ptekonana, musime odpovedét, ze neni. Soucasna jurisprudence odkazuje
na fadu vyznamnych proponentd' teorie pfirozeného prava, v némecky
mluvicich zemich ma nonpozitivismus'? dokonce pfevahu.”
Polozime-li otazku: ,,Co je to prirogené pravo?“ nékterému z autord soucasnosti,
zjistime, ze W. Friedmann' jej popisuje jako pr7béh lidstva o hledini absolutni
spravedinosti (vétsinon nesispésném), o hleddni idedlni vyssich neg je pravo pozitivni samo.
Tyto idedly jsou pak v urcitych intervalech zatracovany a znovu objevovany. Dle M. B.
Crowa'® pfirozené pravo ptedstavuje soubor nepsanych pravnich predpisi, které
Jsou kvalitativné lepsi neg pravo pogitivni a zdroven tvor? jeho méiitko. Divame-li
se na pfirozena prava o¢ima John Finnise, ktery reformuloval zaklady uceni
T. Akvinského a je povazovan za moderniho (autoritativniho) interpretitora
piirozenopravni teorie soucasnosti, zjistime, ze pfirozena prava definuje
na zakladé souboru dober, ktera clovek pro sviyj zivot skutecné potiebuje.
Prirozena prava skutecné tvofi to, co je pro ¢lovéka dobré, jedna se o prin-
cipy umoznujici zit lidsky zivot ve spole¢nosti za podminek praktické pfime-
fenosti potfeb kazdého.'* Moznych definic pfirozeného priva existuje samo-
zfejmé vice, v tuto chvili uvazujme pouze ty, které jsou pro vétsinu spolecné:

* Prirozené pravo prameni z povahy ¢loveka, jako zivocisného druhu,

kterym je.
e Platné pravo pochazi z pfirozeného prava, neni tvofeno svévolnou
moci statu.

* Prirozené pravo je objektivni, vefejné existujici.

* Prirozené pravo lze jen objevit, nikoliv konstruovat nebo vytvofit.

* Prirozené pravo pfedstavuje metodu, ne kodex.

¢ Piirozené pravo nepozname ze slov ¢i textu, ale pouze prostfednic-
tvim jednotlivych pfipada.

11 Dworkin, Finnis, Moore (Anglie, USA), Alexy (Némecko).

12 Uzivame pojmy nonpozitivismus a iusnaturalismus promiscue.

13 SOBEK, T. Prdvni mysleni, kritika moralismn, Praha-Brno: Vydavatelstvi a nakladatelstvi
Ales Cenek, 2011, 61 s.

14 FRIEDNAMNN, W. G. Lega/ Theory. (Third Indian Reprint 2003), Columbia UP: 1967,
95s.

15 CROWE, M., B. The Changing Profile of the Natural I.aw, Hague: 1977, 12 s.

16 FINNIS, J. Natural Law and Natural Rights. (Reprint 1980), Oxford: 1996, 23 s.
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Pojem pfirozena prava zavadi obcansky zakonik zejména v § 3 odst. 1, 19
a 81, pfedmétna ustanoveni mizeme oznacit za pozitivnépravn{ zakotveni
pfirozenych prav, coz znamena v ramci tradi¢niho pojetf iusnaturalismu kri-
térium, ze se nejednd o ryzi pfirozenopravni koncepci, ktera by byla zejména
hodnotovym vychodiskem obcanského zdkoniku. Davodova zprava'” obsa-
huje na riznych mistech vychoz teze obratu zakonodarce k odkazu pfiro-
zenych prav:

* clovek ma ze své podstaty nezadatelnd pfirozend prava,

* clovek a pravnicka osoba principidlné nejsou a nemohou byt obecné
v rovném pravaim postaveni,

* zakon nelimituje zakladni prava clovéka, nybrz naopak zakladn{ prava
cloveka predstavuji limit pro zakon,

* je vyzadovan respekt neporusitelnosti piirozenych prav cloveka,

* je nutné brat staly zfetel na demokratické tradice ceského pravniho
myslen{ i na standardy obc¢anského prava evropskych demokratickych
stata,

* pfirozena svoboda clovéka ma prednost pfed statem (stat neni tvir-
cem svobody cloveka, ale jejim ochrancem),

* pfirozend prava patif k urcité hodnotové soustave vyjadiené ve shodé
s na$im ustavnim pofadkem.

Uplatnéni pfirozeného prava v soukromém pravu ma smeéfovat k nizsi mife
formalismu, vétsi mife autonomie vile ¢lovéka a ochrané subjektivnich prav.
Soudci je dan nastroj, jak nalézt mimo text zakona snazsi cestu k argumen-
taci pii fesen{ slozitych pifpadia v praxi. Nejedna se o nic pfekvapivého,
kodifikovana podoba Listiny neznamena nic jiného, nez pfitomnost fiktiv-
nfho katalogu pfirozenych prav, obsahujiciho zakladni moralnf normy, které
se formou prozafovani ¢i horizontalnfho pusobeni stavaji soucasti upravy
soukromopravnich vztahi.

Nyni zhodnotime vzajemnou vazbu pfirozenych a osobnostnich prav.
Vychazejme z toho, Ze vSechna osobnostni prava jsou prava pfirozena, tento

17 Duavodovié zprava ze dne 18. 5. 2011 [online]. 2011 [cit. 2013-03-10]. Dostupné z: http://
obcanskyzakonik.justice.cz/tinymce-storage/ files/ OZ_Duvodova-zprava-11042011.
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nazor je jist¢ bez odporu pfijatelny, oproti tomu ne vsechna osobni prava
jsou prava pfirozend a ne vSechna pfirozena prava jsou prava osobnostni.
Jak se vzajemné vazby maji?

Argument, pro¢ vSechna osobn{ prava nejsou pfirozenymi pravy, nalezneme
snadno, uvedeme-li si konkrétni pifklad:

Plati, e priva statusovd nalezi mezi prava osobnostni a Zdrovei statusovd prdva osob
ndlegi fyzickym i pravnickym osobam. Pravnickym osobdm nendle3i prirogend praiva,
tedy vSechna osobni priva nelze bez dalsiho podiadit pod prava prirozend.

Za pravo pfirozené, ktera neni osobnostnim pravem, lze oznacit pravo viast-
nit majetek, pravo svobody védeckého baddini a umélecké tvorby, pravo svobody pohybu,
mySlent, svédomi a ndabogenstvi gj.

Predstavme si pfirozena prava, osobnostni prava a osobni prava jako rtizné
mnoziny, které se z veétsi ¢asti prekryvaji, maji vsak rlzné presahy, proto
netvoif obsahové totozna prava. Délicim kritériem muze byt pfijet pozitiv-
népravni koncepcee, kterd existenci pfirozenych prav popira, v tom piipade,
i kdyz z daného thlu pohledu piirozena prava neexistuji, stale budou exis-
tovat prava osobnostni i osobni. Navic, pfihlédneme-li k tomu, Ze pfirozena
prava nefiguruji v podobé katalogu ¢i vyctu, ale nalézame je prostfednictvim
konkrétnich pfipadd, musime dojit k zavéru, ze pro jejich neurcity pocet
a obsah neni mozné pro vsechny situace uplatnit soukromopravni nauku
o osobnich a osobnostnich pravech.

Obcansky zakonik pfinesl pozitivnépravni zakotveni pfirozenych prav, jeho
hodnotovy systém je vystavén na iusnaturalismu a umoziuje soudci apliko-
vat nepsané pravo daleko za hranicemi textu zakona. Musime ale pamatovat
na to, ze ¢lovék muze ve spolecnosti realizovat své zajmy pouze za podmi-
nek praktické pfiméfenosti potieb kazdého. Pfirozena prava si nemtzeme
plést s prosazovanim individualnich zajmt jednotlived na tkor ostatnich
a spole¢nosti jako celku.

4  Promlceni prav na od€inéni zptsobené ujmy pfi zasahu
do osobnostnich a pfirozenych prav

Predmét promlceni, tzn. rozsah prav, ktera se promlcuji, je v obc¢anském
zakoniku vymezen tak, Zze promlceni podléhaji vSechna majetkova prava,
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kromé téch, ktera se podle zakona vyslovné nepromlcuji. Nove pfibylo difve
chybéjici ustanoveni o nepromlcitelnosti osobnostnich prav. Za dcinnosti
staré pravni Upravy z roku 1964 se zavér o nepromlcitelnosti osobnostnich
prav dovozoval pouze pomoci vykladovych pravidel.”® Z demonstrativniho
vyctu § 612 obcanského zakoniku je nyni patrné, ze se nepromlcuje pravo
na zivot a dustojnost, jméno, zdravi, vaznost, ¢est soukrom{ nebo obdobné
osobni pravo, promlcuji se viak prava na od¢inéni Gjmy zptisobené na téchto
pravech.

V minulosti velmi diskutovanou otdzku promlcitelnosti prav na odc¢inéni
zpusobené 4jmy pfi zasahu do prav osobn{ povahy vyfesil § 612 obc¢anského
zakoniku pouze ¢asteéné, kdyz dal prostor spekulacim, co mame rozumeét
spojenim ,,obdobné osobni pravo* a jak specifikovat ,,prava na od¢inéni
ajmy“. Vykladové problémy muze tvofit i to, zda lze pfirozend prava clo-
veka bez dalstho podfadit pod § 612 obcanského zakoniku, pokud ano, déje
se tak v plném rozsahu, nebo je zde dan limit urceny § 2956 obcanského
zakoniku, ktery pfedpokladd povinnost od¢init ujmu na pfirozenych pra-
vech chranénych pouze prvni ¢astf zakona.

Spojeni ,,obdobné osobni pravo” znamena rozsifeni vyctu prav, kterd
se nepromlcuji o ptipady, které nastanou pro futuro. Bude zalezet na diskreci
soudce, zda shleda, ze dané pravo patif do této kategorie. Pokud bychom
meli napovédét, o jakd dal$i prava se muaze jednat, pomize obsah ¢l. 5 -
16 Listiny, tato subjektivni prava vefejnopravni povahy se bézné promitaji
v soukromopravnich vztazich.

V piipadé zasahu do osobnostnich prav se pohybujeme v oblasti prava
deliktniho, pro které je (zjednodusené feceno) charakteristicka snaha uvést
véci do pofadku. Nazory na to, jakd prava na odcinéni 4jmy podléhaji pro-
mliceni, se lis{. Ustanoveni § 82 obcanského zakoniku obsahuje taxativni
vycet zvlastnich odpovédnostnich narokd k ochrané absolutnich osobnost-
nich prav'’, které existuji vedle obecnych narokd vyplyvajicich z poruseni

18 LAZIKOVA; STEVCEK In: LAVICKY, P. a kol. Obéansky zikonik I Obeond st
(§f 1-654). Komentar. 1. vyd. Praha: C. H. Beck, 2014, 2181 s,

19 TUMA In: LAVICKY, P. a kol. Obéansky zdkonik I. Obecnd édst (§ 1-654). Komentdr: 1. vyd.
Praha: C. H. Beck, 2014, 469 s.

204



Systémové otazky soukromého prava

pravni povinnosti (narok na nihradu skodu ¢i nemajetkové Gjmy a narok
na vydani bezdivodného obohaceni).® Mezi zvlastni niroky patfi nirok
zapurdi a odstratiovaci, tyto by proml¢eni podléhat nemély?'.

Jiného nédzoru jsou autofi”, kteff tvrdi, ze proml¢eni podléhd nejen pené-
zité plnéni na nahradu nemajetkové Gjmy, ale také jakékoliv plnéni, které
lze pozadovat za zasah do prav na ochranu osobnosti fyzické osoby. Tento
zavér je podlozen nejen textem zakona, ale zejména znénim divodové
zpravy, kterd uvadi, ze ,,...o50bni priva nemajetkové povaly se nepromlinyi. Je-li
na nich gpiisobena fijma, promlei se pravo na jednotliva plnéni vyphivajici 3 této sgmy. ‘>
Jedna se o nazor extrémni a v soucasné chvili také v rozporu s recentni judi-
katurou Nejvyssiho soudu.

Zavér o promlcitelnosti prav na odc¢inéni 4jmy na osobnostnich pravech
prosel urcitym vyvojem, Nejvyssi soud* nejprve dospél k zavéru, ze pravo
na nahradu nemajetkové ujmy promlceni nepodléha, nebot’ zajist'uje respek-
tovani a ochranu osobnosti fyzické osoby®, poté se Nejvyssi soud® pod tla-
kem ¢asti odborné vefejnosti pifiklonil k nazoru, ze se privo na nahradu
nemajetkové Gjmy jako pravo majetkové povahy promlcuje, a sice v obecné
promléeci dobé”. Nejvyssi soud v rozhodnuti sp. zn. NS 31 Cdo 3161/2008
argumentoval tak, Ze nahrada Gjmy je pouze jednim ze samostatnych pro-
stfedkd ochrany osobnostnich prav a mordlni satisfakce jako ryze osobni
pravo zastava zachovana.”

20 TUMA In: LAVICKY, P. a kol. Obéansky gdkonike 1. Obecnd éast (§ 1-654). Komentdr. 1. vyd.
Praha: C. H. Beck, 2014, 472 s.

21 TEGL; WEINHOLD In: MELZER, E; TEGL, P. a kol. Obansky zdkonik velky komentir:
Svazek 111 § 419-654. Praha: Leges, 2014, 612 s.

2 LAZIKOVA; STEVCEK In: LAVICKY, P. a kol. Obiansky zikonik 1. Obecni iist
(§f 1-654). Komentar: 1. vyd. Praha: C. H. Beck, 2014, 2182s.

25 Duvodova zprava k § 612 in Divodova zprava ze dne 18. 5. 2011 [online]. 2011 [cit.
2013-03-10]. Dostupné z: http://obcanskyzakonik.justice.cz/tinymce-storage/files/
OZ_Duvodova-zprava-11042011.pdf

24 Rozhodnuti Nejvyssiho soudu sp. zn. 30 Cdo 1542/2003 nebo rozhodnuti Nejvy$siho
soudu sp. zn. 30 Cdo 792/2007.

25 LAZIKOVA; STEVCEK In: LAVICKY, P. a kol. Oblansky zikonik 1. Obeond éist
(§f 1-654). Komentar: 1. vyd. Praha: C. H. Beck, 2014, 2181 s.

26 Rozhodnuti Nejvyssiho soudu sp. zn. 31 Cdo 3161/2008

27 NS 31 Cdo 3161/2008, R 73/2009 In: LAVICKY, P; POLISFNSKA P. Judikatura k re-
kodifikact. Promlient a preklnze. Praha: Wolters Kluwer CR, a.s.,, 2013, 134 s.

28 LAZIKOVA; STEVCEK In: LAVICKY, P. a kol. Ohmm@ zdkonik 1. Obecnd Cist
(§f 1-654). Komentar. 1. vyd. Praha: C. H. Beck, 2014, 2181 s.
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Dusledna aplikace vyse uvedenych argumentacénich zavéra Nejvyssiho
soudu v oblasti promléitelnosti prav na od¢inéni Gjmy na osobnostnich pra-
vech znamena, Zze pravo na moralni satisfakci promlceni podléhat nebude,
oproti pravu na relutarni restituci neboli ndhradu v penézich. Moraln{ satis-
fakci pfedstavuje jednak samotné konstatovani poruseni osobnostnich prav
prostrednictvim vyroku soudniho rozhodnuti, ale také uvefejnén{ vyroku
nebo omluva. Zavér o nepromlcitelnosti prav na moralni satisfakci je plné
v souladu s aktudlni zakonnou dikei i teorif a s ohledem na hledisko pfijatel-
nosti intertemporalniho soudcovského prava se jevi jako vyvazeny a trvale
udrzitelny.

Zbyvajici predestiené pifstupy k promléeni prav na od¢inéni Gjmy na osob-
nostnich pravech se jevi jako extrémni, s tim, Ze absolutni nepromlcitelnost
prav na odcinéni 4jmy popira konstantni rozhodovaci praxi a naopak plny
rozsah promlcitelnosti prav na odcinéni Gjmy zasahuje pfimou podstatu
osobnostnich a pfirozenych prav clovéka. Idealnim feSenim tedy ztstava
zachovan{ prav na moraln{ satisfakci, zejména v rozsahu prava na omluvu.
Predstavme si situaci, kdy néktery z kolegli na pracovisti utrpél zavaznou
urazku na cti, shodneme se jisté na tom, ze omluva je v tomto pifpadé¢ nena-
hraditelny néastroj zadostiu¢inéni.

5 Soucasné trendy — stru¢né misto zavéru

Je tradi¢né pfijimano, ze evropska uprava ochrany osobnostnich prav
vychazi z antické a nasledné kiest'anské kultury, tolik konec podstatné
shody v jednotlivych nirodnich pravnich upravich®. Zasadni vliv pro vyvoj
upravy osobnostnich prav v evropském kontextu maji dokumenty pfijaté
Radou Evropy (napt. Evropskd umluva o ochrané lidskych prav a zaklad-
nich svobod) a Evropskou unif (Listina zakladnich prav ovliviuje zejména
judikaturu ESLP a dale harmonizaé¢ni ¢i unifikacn{ projekty. Problematiku
nahrady nemajetkové Gjmy postihuje unifikacni projekt PETLY (Principy
evropského deliktniho prava). Dalo by se fici, Ze moznost promlceni prav
na od¢inéni 4jmy pfi zasahu do osobnostnich prav sleduje trendy tohoto
projektu.

29 HURDIK, J. In: LAVICKY, P. a kol. Obéansky gdkonik 1. Obecnd list ([ 1-654). Komentar.

1. vyd. Praha: C. H. Beck, 2014, s. 504.
30 Principles Euroepan Tort Law.
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Na zacatku bylo zminéno, Zze o vSeobecnych osobnostnich pravech hovo-
fime jako o obcanskych lidskych pravech, toto odrazi ustavni zaklad obéan-
skopravni{ upravy vseobecného osobnostniho prava, ktery je zakotven
v Listiné a je uzce spjaty s osobn{ integritou fyzické osoby, s jeji nedotknu-
telnosti a autonomnim postavenim.’ Ustavni pravo Ceské republiky tra-
di¢né ovliviuji trendy némecké jurisprudence, ta inspirovala teorii znamou
jako ,, Drittwirkung®* & ,,Horizontalwirkung‘®, tedy prinikem zakladnich prav
do soudniho rozhodovani ve vécech soukromého prava ptfes obecné klau-
zule™, u nas se tento smér uchytil a rozviji se. Stait ma povinnost poskytovat
zakladnim praviim ochranu i v soukromopravnich vztazich®, zikladni prava
zavazuji zakonodarce soukromopravnich norem, coz se projevilo i pfi zpra-
covani obcanského zkoniku.

Novy vyznam clovéka - lidstvi v ramci soukromého prava, nutnost zkoumat
antropologicky rozsah jeho potfeb, dopady pozitivné pravniho zakotveni
pfirozenych prav a jejich limita zneuzit, poskytuji nastroj, jak nalézt co nej-
lepsi argumentaci a véc rozhodnout i bez opory v textu ob¢anského ziko-
niku tak, aby clovek nepiisel k 4jme na svych pfirozenych pravech.
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nich prav a svobod. Komentdr. Praha: Wolter CR., a.s. 2012, 15s.

35 WAGNEROVA, E.; SIMICEK, V;; LANGASEK, T.; POSPISIL, I. a kol. Listina zikiad-
nich prav a svobod. Komentdr: Praha: Wolter CR., a.s. 2012, 14 s.
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Odskodnovani pracovnich trazt a nemoci
z povolani ve svétle nového nafizeni viady
€. 276/2015 Sb.

Ondrej Pavelek

Masarykova univerzita, Pravnicka fakulta, Ceska republika

Abstract in original language

v

Tento piispévek se zabyva novym nafizenim vlady ¢. 276/2015 Sb.,
o odskodnovani bolesti a ztizen{ spolecenského uplatnéni zptisobené pra-
covnim urazem nebo nemoci z povolani, a koncepci odskodiovani pra-
covnich drazi a nemoci z povolani s ohledem na upravu nahrady nema-
jetkové 4jmy na zdravi podle ob¢anského zdkoniku, véetné nové Metodiky
Nejvyssiho soudu, jejich vzajemnym vztahem, rozdily a problémy, které tato
uprava muze pfinést v praxi.

Keywords in original language

Nahrada 4jmy na zdravi; pracovni uraz; nemoc z povolani; Metodika
Nejvyssiho soudu; pracovni pravo

Abstract

This article deals with a new governmental regulation 276 /2015 Coll., about
compensation for pain and aggravation of social position for work acci-
dents and occupational diseases in labour law. It also deals with the compen-
sation of immaterial damages on health according to the new Czech Civil
Code and the relationship between the regulation in the Civil Code, new
methodology made by the Supreme Court of the Czech Republic and the
governmental regulation for compensation of work accidents and occupa-
tional diseases (differences and practical problems).

Keywords

Compensation of immaterial damages on health; work accidents; occupa-
tional diseases; Methodology made by the Supreme Court of the Czech
Republic; Labour Law.
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1 Uvod

Nahrada nemajetkové Gjmy na zdravi doznala zdsadnich zmén s piije-
tim nového obcanského zakoniku. Byla zrusena puvodni odskodniovaci
vyhlagka, ktera platila jak pro odskodnovan{ podle obc¢anského zakoniku,
tak pro pracovn{ urazy a nemoci z povolani. Vyhlaska byla zrusena bez
nahrady, coz vyvolalo v praxi mezi soudci, advokaty, pojist’ovnami i lékafi
obavy, jak budou piipady feseny. Obcanskopravni a pracovnépravni praxe
piistoupila k feseni této situace odlisné. Konkretizaci § 2958 obc¢. zak.
pfedstavuje Metodika, ktera byla zpracovana pod vedenim JUDr. Vojtka
z Nejvyssiho soudu, zatimco § 271c zakoniku prace odkazuje na nové pfi-
jaté natizeni vlady ¢. 276/2015 Sb., o odskodnovani bolesti a ztizen{ spole-
cenského uplatnéni zpusobené pracovnim urazem nebo nemoci z povolani
(dale jen ,,nafizeni).

Cilem tohoto piispévku je jednak pfedstavit nové nafizeni, véetné divodu,
proc bylo pfijato, tak jej srovnat s novou Metodikou, vymezit zakladn{ roz-
dily, stejné tak zhodnotit soulad této dpravy se zakladnimi principy a konzis-
tenci piistupu k ndhradé nemajetkové Gjmy na zdravi v soukromém pravu.

2 Vyvoj pred 1. 1. 2014

Nahrada nemajetkové djmy na zdravi, tj. bolestné a nahrada za ztizeni spole-
cenského uplatnéni (dile jen ,,ZSU), byla upravena vyhlaskou ¢. 440/2001
Sb. (dale jen ,,odskodniovaci vyhlaska“), ktera se vztahovala jednak na nahradu
podle obcanského zakoniku (§ 444 odst. 1 OZ 1964), tak ndhradu za pra-
covn{ urazy a nemoci z povolani podle zakoniku prace.

Pozitivem odskodnovaci vyhlasky byla jednotnost a do jisté miry také pravni
jistota. Soudctim, advokatim, zaméstnavatelim ¢i pojist’ovnam poskytovala
relativn{ jistotu ohledné vyse nahrady. Jistota vSak nebyla absolutni, protoze
podle § 7 odst. 3 odskodnovaci vyhlasky bylo mozné ,,ve zvlast’ zavaznych
piipadech nahradu navysit“, coz vedlo k casto nekontrolovatelnému navyso-
vani, aniz by se pfitom vychazelo z objektivnich kritérii.

Zasadnim problémem odskodnovaci vyhlasky vsak byla jeji nespravna
koncepce. Otazka vyse nahrady za Gjmu na zdravi je velmi individualni
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a jen tézko ji lze urcovat na zaklad¢ presné stanovenych castek. Naopak
se do popfedni musi dostat pfedevsim soudcovské uvazeni a zohledniovani
individualnich okolnosti.

3 Proc¢ nové nafizeni?

Pavodni odskodniovaci vyhlaska byla vyslovné zrusena.! Ministerstvo prace
a socidlnich véci véak tvrdilo, Ze je pouzitelna a to odkazem na ustanoven{
§ 394 odst. 2 zakoniku prace, podle kterého platilo, Zze do doby nabyti sicin-
nosti pravni fipravy sirazového pojisténi se postupuje podle vybldsky & 440/ 2001 Sb.,
0 odskodriovdni bolesti a tiZeni spolecenského uplatnéni, ve znéni vyblasky & 50/ 2003
Sb.? Tato situace vSak byla pravné-teoreticky velmi pochybni (nespravna),
a proto bylo nutné nalézt feseni, které mohlo spocivat bud’ v respektovani
upravy v ob¢. zak. (§ 2958 ob¢. zak.) anebo vytvofeni vlastniho nafizent;
vlada zvolila druhé feseni.

Duvodova zprava uvadi, ze k pfijeti nafizeni vedla skute¢nost, ze praxe
nebyla pfipravena na zruseni{ puvodn{ odskodnovaci vyhlasky a Metodiku
nelze aplikovat. Reseni v podobé piijatého nafizeni je tak pragmatické a pro
poskozeného nejméné nepftiznivé.’ Tento ,,pragmaticky* piistup je zdtvod-
nén vysokym poctem pracovnich drazd; v roce 2014 dosahl celkovy pocet
hldsenych skod 54 889.* Dle autori nelze pouzivat Metodiku a uvadi pro to
nasledujici dtivody: a) zavadi zcela nové pojmy, b) vyzaduje proskoleni posu-
zujicich 1ékatt, c) aplikace je rizikova; nezajistila by hladky a plynuly chod
systému odskodtiovani 50 tis. urazt rocné.’

Natizeni ma byt, dle dtvodové zpravy, pouze docasné a uvadi podminky,
za kterjch muze byt vyuzita Metodika a které musi byt splnény kumulativné:
a) dostatecny pocet proskolenych 1ékatti — v soucasné dobé probiha skoleni
znalct velmi intenzivne, b) bude k dispozici dostatek podkladu za soudni

1 §3080 bod ¢. 237 ob¢. zak.

2 BEZOUSKA, Petr. In: HULMAK, Milan (ed.). Obéansky zikonik: komentir: 1. vyd. Praha:
C.H.Beck, 2014, s. 1712 — 1714.

3 Duvodova zprava k nafizeni vlady ¢. 276/2015 Sb., o odskodnovani bolesti a ztizeni
spolecenského uplatnéni zpisobené pracovnim Grazem nebo nemoci z povolani, s. 57.

4 Dtivodové zprava k nafizeni vlady ¢. 276/2015 Sb., o odskodtiovani bolesti a ztizeni
spolecenského uplatnéni zptsobené pracovnim urazem nebo nemoci z povolani, s. 58.

5  Duvodové zprava k nafizeni vlady ¢. 276/2015 Sb., o odskodtiovani bolesti a ztiZeni
spolecenského uplatnéni zptsobené pracovnim urazem nebo nemoci z povolani, s. 57.
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praxe — tato podminka vSak bude splnéna velmi obt{zné, protoze ustilenou
judikaturu v této véci lze, s optimistickym pohledem na véc, predpokladat
za 10 let, nikoli béhem par let. Tim, Ze nova uprava vytvaii dvoukolejnost,
odskodnovani pracovnich urazt, tak obcanskopravni odskodnovani puajde
svou vlastni cestou a v budoucnu tak bude obtiZzné je opét sladit; to autofi
nového nafizeni prehlédli.

4  Dvoukolejnost

Podle nové upravy v obcanském zakoniku zavisi odskodnovani vylucné
na soudcovském uvazeni, jelikoz neexistuje zadny predpis, ktery by vysi sta-
novil; takové pojeti neni v zadném piipadé nové ani ojedinélé, napt. § 1325
ABGB také nechavd prostor soudci k tomu, aby urcil vyse nahrady. Obdobné
také v jinych statech (Némecko, Svycarsko) neexistuje Zadny piedpis (zakon,
vyhlaska), ktery by stanovil fixni ¢4stky za odskodnéni.” Pouze na Slovensku
existuje zakon, ktery odskodfiovani upravuje pfimo v zakoné; o vhodnosti
takového pfistupu lze pochybovat. ® Mizeme tak uzaviit, ze postoj ziko-
nodarce je spravny a to mj. z komparativniho pohledu, jelikoz se pfiblizuje
k dpravé ve statech nam pravné nejblizsich.

Toto pojeti vSak vyvolalo rozpaky, které byly zptsobeny zejména tim,
ze pravni praxe na takovou koncepéni (zasadni) zménu nebyla pfipravena.
Ac je to ptekvapivé, tak obcanskopravn{ praxe zareagovala jinak, nez ta pra-
covnépravni. Zatimco néktefi soudci Nejvyssiho soudu, zejména JUDr.
Voijtek, ve spolupraci se Spole¢nosti pro medicinské pravo, 1ékafi a pojis-
tovnami pfipravili Metodiku, ktera by méla po uréitou dobu poskytnout
navod, jak a zejména v jaké vysi odskodnovat, tak pracovnépravni praxe
zvolila jinou, ne zcela vhodnou cestu; aplikovali nadale zrusenou odskodno-
vaci vyhlasku. Tento nespravny postoj byl dokonce posvécen stanoviskem

6 §1325 ABGB: ,,Wer jemanden an seinem Kérper verletzt, bestreitet die Heilungskosten
des Verletzten, ersetzt ihm den entgangenen, oder, wenn der Beschidigte zum Erwerb
unfihig wird, auch den kiinftig entgehenden Verdienst; und bezahlt ihm auf Verlangen
uber diel3 ein den erhobenen Umstinden angemessenes Schmerzengeld.*

7 KARNER, Ernst. Quantification of Moral Damages in Personal Injury Cases. Institute
for Eurgpean Tort Law. [online]. 2011. [cit. 15. 11. 2015] Dostupné z: http://www.piu.org.
pl/public/upload/ibrowser/ProfEKarner_3.pdf

8  PAVELEK, Ondfej. Nahrada nemajetkové Gjmy na zdravi. Casopis pro pravni védu a praxi,
Brno: Masarykova univerzita, 2015, ro¢. 23, ¢. 2,'s. 103-110. ISSN 1210-9126.
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Ministerstva prace a socidlnich véc’ a to de facto s odivodnénim, ze § 2958
OZ neposkytuje zadné voditko, neni jasné podle ceho odskodtiovat, a proto
bude aplikovan ptavodn{ zruseny piedpis. Tento postoj vSak vychazi z nepo-
chopeni koncepce odskodnovani nahrady nemajetkové Gjmy na zdravi, nere-
spektovani vile zakonodarce a opomijeni zahrani¢ni upravy, ktera je, jak
je vyse uvedeno, podobna a ze zkusenosti je zfejmé, Ze funguje.

Tento nedobty stav se rozhodlo vyfesit Ministerstvo zdravotnictvi
a Ministerstvo socialnich véci tim, Ze na vlade prosadili pfijeti nafizeni, které
je ve skutecnosti navratem k odskodnovaci vyhlasce, byt’ s urc¢itymi rozdily,
napf. hodnota bodu neni stanoveno na 120 K¢, ale na 250 K¢.

Tato situace je problematickd s ohledem na to, Ze bolest preci clovek citi
jenom jednu a je tak zcela nelogické, aby na jednu a tutéz bolest byly apli-
kovany dva zpusoby odskodnéni. Uvedme tak pifklad. V restauraci dojde
ke rvacce hostu a ¢iSnik jako zaméstnanec restaurace dostane od jednoho
z hostd ranu do zubu a dva zuby, jeden pfedni, druhy zadni, mu vyrazi.
Cisnik jako zaméstnanec restaurace ma nasledné dvé moznosti. V prvé fadé
muze zadat nahradu pfimo po skadci, tj. neukaznéném hostovi, ktery jej
zranil a muze zadat nahradu podle § 2958 ob¢. zak. V takovém piipadé vsak
musi byt splnény odlisné pfedpoklady nahrady; kromé protipravnosti, Gjmy
na zdravi a pficinné souvislosti musi prokazat jesté zavinéni, coz v ptipade,
ze bude ndhradu pozadovat po svém zaméstnavateli, neni nutné, protoze
odpovédnost je objektivni. Kromé predpokladt se vsak bude lisit také zpu-
sob urceni vyse nahrady a to v mnoha ohledech.

Rozdil &. 1: zavaznost

Zatimco urcéovani vyse nahrady pii pracovnich drazech a nemoci z povolani
je stanoveno nafizenim vlady, tj. zdvaznym pravnim piedpisem, tak podle
§ 2958 ob¢. zak. je rozhodujici soudcovské uvazeni, které je v soucasnosti vte-
leno do Metodiky. Jeji nespornou vyhodou oproti natizeni je, Ze je nezavazné
a tim muze lépe reagovat na potieby praxe. Nyni probihaji intenzivni sko-
len{ znalct, kteff svym Skolitelim (autoram Metodiky) sdéluji své poznatky
a ty jsou do nf prubézné zapravovany; to v pifpadé nefizen{ nenf mozné.

9 BEZOUSKA, Petr. In: HULMAK, Milan (ed.). Obéansky zdkonik: komentir: 1. vyd. Praha:
C.H.Beck, 2014, 5. 1712 — 1714
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Rozdil &. 2: rozsah

Metodika se vztahuje na bolestné a nihradu za ZSU", jehoz uprava
je ovlivnéna Mezinarodni klasifikaci funkénich schopnosti a disability.
Odskodnovaci nafizeni rovnéz upravuje bolestné a ZSU, avsak pouze takové
Ujmy, které souvisi s pracovnim urazem nebo nemoci z povolani.'" Chybi
uprava tzv. dal$i nemajetkové Gjmy, na kterou odkazuje § 2958 OZ, ktery
bude aplikovan subsididarné. Dalsi nemajetkova Gjma se vztahuje na pifpady,
kdy nejde ani o bolest, ani o ZSU, avsak néjakym zptsobem ovliviiuje kvalitu
jeho zivota. Muze jit napf. o uzivani 1éka v dasledku zranéni."

Rozdil ¢. 3: znalecké posudky

Podle puvodni odskodniovaci vyhlasky platilo, ze vysi nahrady stanovil
napf. oSetfujici 1ékaf, tj. nebylo nutné, aby existovalo specializované znalecké
odvétvi, resp. znalci, ktefi by urcili zakladni vyméru nédhrady. Nové nafizeni
se vraci k této koncepci, na rozdil od Metodiky, ktera vyzaduje proskolené
znalce. Takové pojeti je kritizovano Ceskou lékaiskou komorou jako slo-
zité a finanéné niro¢né.” Navrh nového zakona o znalcich pocitd s tim,
ze vznikne specializované znalecké odvétvi pro odskodniovani nematerial-
nich djem na zdravi. V praxi si lze jen stézi predstavit, ze by Metodiku apli-
koval kterykoli osettujici 1ékat bez pfedchoziho proskoleni.

Rozdil &. 4: hodnota bodu

Vyrazny rozdil je stanoveni hodnoty bodu, jez je stanovena na 250 K¢
pro bolestné i pro ZSU (§ 3 odskodniovaci natizeni). Bylo by patrné vhod-
néjsi, kdyby byla hodnota bodu navazana na jinou hodnotu a pravidelné
by dochazelo k revizi na zaklade urcitych ekonomickych ukazateld. Metodika
odkazuje na pramérnou mzdu, coz by bylo patrné vhodné také v tomto
piipadé; ba dokonce by to bylo mozna vhodnéjsi s ohledem na skute¢nost,

10 Metodika k nabradé nemajetkové sijmy na dravi (bolest a 3tiZeni spolecenského uplatnéni podle
02958 obianského zdkonikn) [online]. Brno: Nejvyssi soud CR, vydano 14. 4. 2014 [cit.
17. 11. 2015]. Dostupné z: http://www.nsoud.cz/JudikaturaNS_new/ns_web.nsf/
Metodika

11 Nafizeni vlady, § 1 odst. 1, 2.

12 VOJTEK, Petr. In: SVESTKA, Jit{ a kol. Obéansky zdkonik: komentir. Svazek V1 relativni
majetkovd prdva 2. Gst. 1. vyd. Praha: Wolters Kluwer, 2014, s. 1108.

13 MACH, Jan. Novy zpusob hodnoceni ztizeni spolecenského uplatnéni. Tempus medico-
rum. 2015, ¢. 1, s. 26-27.
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ze jde o pracovni urazy. Pokud vsak je hodnota stanovena fixni ¢astkou, aniz
by bylo odtvodnéno, proc¢ jde zrovna o tuto hodnotu, bude muset byt ¢asem
revidovana nebo zastara

Rozdil &. 5: bodové ohodnoceni urazu

Hodnoty nékterych bodt pfi urceni bolestného se v nafizeni a Metodice
lisi. Naptiklad v piipadé ztraty zubu; nafizeni rozlisuje, zda jde o predni (20
bodt) nebo zadni (15 bodt) zub; pokud by byla ulomena pouze ¢ast zubu
(10 bodt). Metodika naproti tomu hodnoti bolestné v souvislosti se ztratou
jakéhokoli zubu 20 body (5025). Obdobné¢ zlomenina kostrée; podle nafi-
zen{ (polozka 9.11) 50 bodu, podle Metodiky (polozka S$3220) 60 bod.

Rozdil ¢. 6: oznaceni

Metodika a naffzeni pouzivaji pro stejna zranéni rizné ndzvy. Napf. nafi-
zenf v polozce 2.10 pouziva oznaceni ,ztrata jazyka®, zatimco Metodika
v polozce S0830 pouziva ,,traumaticka amputace jazyka.

Rozdil €. 7: urCovani nahrady za ZSU

Vyraznym rozdilem mezi Metodikou a nafizenim je zpusob ur¢ovani nahrady
za ZSU. Metodika pouziva, v CR dosud ne zcela zndmou, Mezinarodni kla-
sifikaci funkénich schopnosti a disability (dale jen ,,MKEF*), zatimco nafizeni
setrvava na puvodnim konceptu bodového ohodnoceni ZSU.

5 PoruSeni zasada jednotnosti pravniho fadu

Tato dvoukolejnost je v rozporu mj. s nalezem US TV. US 444/11 ze dne
5.12. 2012. Jestlige dsada jednotnosti a bezrozpornosti pravniho vidu zapovidd odlisny
pristup k obdobnym pravnim institutsim v jednotlivieh pravnich odvétvich, odlisny viklad
tohoto institutn v pravu obianském a pracovnim postradi své opodstatnéni. V" obou pri-
padech se jednd o institut upraveny odvétvim sonkromého priva, pricems individualni
pracovni pravo, 1. pravo upravujici privni vtahy megi gaméstnavatelen a gaméstnan-
cem, vzeslo g lina prava oblanského a md také k tomuto pravninm odvétvi nepochybné
nepblize. V tomto piipadé se vsak jedna o odlisny piistup k institutu bolest-
ného a odskodnovani nahrady za ZSU, kdy jak § 2958 ob¢. zak., tak § 271c
zakoniku prace odkazuji na stejné pojmy, avsak jejich obsah je v pravu
obcanském vniman jinak, nez v pravu pracovnim. Lze si tak polozit otazku,
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pro¢ by méla byt tataz bolest odskodniovana jinak v ob¢anském a pracovnim
pravu? Tento rozdil postrada fadné oduvodnéni a s tim, které nabizi minis-
terstva, resp. vlada, se nelze ztotoznit.

6 Nekonzistentni pfistup

V davodové zprave k novému ob¢. zak. bylo uvedeno: pokud jde o nemajetové
tjmy na dravi nebo nabrady pii usmrcent, opousti se pojeti § 444 odst. 2 a 3 platného
obéanského zdkonikn a vibec myslenka, e by sagebnik vyse nabrad mél a priovi sta-
novit zdkon nebo dokonce podzgakonny predpis, aby se tak Zjednodusilo roghodovdni
soudi. .. Je treba hlavné poukdszat, e rozhodnuti jednotlivébo pravnibo pripadn nalei
Jen soudci a zakonoddrnd moc, natog moc vyRonnd nemd v piisobnosti narizovat soudu,
Jak mid jednotlivy pripad rozhodnout. .. Sounkromy Zivot je nekonecné variabilni a snabha
po jebo nivelizaci v gdlegitostech tak navysost individudinich jako jsou bolest, diisledky
ijmy na dravi pro dalsi budoucnost postigeného nebo ztrita blizkého clovéka neni
divodnd. .."* 'Tyto ideové zéklady odskodriovani bolesti a za ZSU byly pfijetim
nafizeni popfeny. Nové nafizeni se totiz, jak upozorfje doc. Dolegal”, bude
pravdépodobné aplikovat stejné tak, jako ptivodni odskodnovaci vyhlaska.

Pokud dojde k néjakému trazu, at’ uz pracovnimu nebo ,,obycejnému® dle

ob¢. zak., bude mimosoudné aplikovano nafizeni, ktera tak de facto bude

predstavovat zasadu slusnosti, na kterou odkazuje § 2958 ob¢. zak. Aplikace
naffzeni bude totiz snazsi, nez pouziti Metodiky. To pak povede k upoza-
déni Metodiky, k faktické aplikaci nafizeni také v pifpadech obcanskopravni
nahrady, popfeni celé koncepce ndhrady nemajetkové 4jmy na zdravi, ome-
zovani soudcovského uvazeni a faktickému navratu k pavodni vyhlasce.
van{ pracovnich trazt pracovali spole¢né se soudci, lékafi a pojistovnami
na Metodice, kterd je zivymi nastrojem (bude upravovana podle aktual-
nich potfeb praxe). Takovy piistup by byl konzistentni, dstavné konformni

a v praxi piijateln¢jsi.

W Diivodova 3priva k obianského zakoniku: § 2951 ag; 2971 [online]. Praha: Ministerstvo spra-
vedlnosti CR, vydano 3. 2. 2012 [cit. 18. 11. 2015]. Dostupné z: http://obcanskyzako-
nik justice.cz/ fileadmin/Duvodova-zprava-NOZ-konsolidovana-verze.pdf

15 DOLEZAL, Tomas. Nafizeni vlady o odskodnovani bolesti a ztizeni spolecenské-
ho uplatnéni. Zdravotnické privo a bivetika. V'ydano 2. 11. 2015 [cit. 18. 11. 2015].

Dostupné  z:  http://zdravotnickepravo.info/narizeni-vlady-o-odskodnovani-bolesti
-a-ztizeni-spolecenskeho-uplatneni/
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7 Zavér

Soucasné feseni v podobé prijatého naffzeni neni spravné. Zaklada dvouko-
lejnost, které se bude projevovat v rozdilnych ¢astkach za stejné bolesti, jeli-
koz existuji rozdily mezi Metodikou a nafizenim. Pfijaté nafizeni nerespek-
tuje novou koncepci nahrady nemajetkové ujmy na zdravi, ktera se s rozum-
nych davodd odklani od ,tabulek” k volnému soudcovskému uvazeni
a navraci se ke koncepci pfijaté napt. v ABGB, ktery na nasem tzemi platil.
Dile je porusovana zasada jednotnosti pravntho fadu, tak jak ji v mnoha
nalezech deklaroval Ustavni soud, a zavadi se pro stejné pojmy jiny obsah
a to jesté v ramci dvou sobé blizkych odvétvich soukromého prava — obcan-
ského a pracovniho. Podstatnou vyhodou Metodiky je jeji nezavaznost a tim
dokaze lépe reagovat na aktualni potfeby praxe, jde tak o dynamicky nastroj;
nafizeni je statické.

Duvody, které vedou k této upravé, nejsou legitimni. Naopak, ve snaze
zjednodusit si postup pii urcovani vyse nahrady, tak bude pii feseni sport
mimosoudni nebo dokonce soudni cestou aplikovano natizeni i pfi urcovani
vyse nahrady podle ob¢anského zakoniku, coz povede k faktickému navratu
k ptvodni vyhladsce a odklonu od koncepce, kterou novy ob¢. zak. piinesl.
Takovy postup je nutné odmitnout z vyse uvedenych diavoda.
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Kontroverzni judikatura Ustavniho soudu
ve vztahu k pozemkim oznac¢ovanym jako
verejné prostranstvi a k bezdiivodnému
obohaceni
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Abstract in original language

vvev

ze dne 01. 07. 2015, sp. zn. L US 581/14, v jehoz obiter dictn judikoval,
ze nelze dovodit, ze vlastniku pozemku, ktery obec vyuziva jako tzv. vefejné
prostranstvi, nalezi ndhrada za takové omezeni vlastnického prava z titulu
bezdavodného obohaceni. Timto se Ustavni soud odchylil nejen od své
dosavadni rozhodovaci praxe, ale téZ od konstantni judikatury Nejvyssiho
soudu CR. Ten se viak nadale #dil dosavadni rozhodovaci praxi jako svoji,
tak soudu Ustavniho, pficemz ten nyni zpétné znovu dovodil existenci
naroku na vydani bezdavodného obohaceni. Piispévek sleduje judikaturni
vyvoj v diskutované oblasti a zaroven se pokousi stanovit hranice proporci-
onaln{ rovnovahy mezi tvz. vefejnym zajmem a vlastnickym pravem fyzické
osoby.

Keywords in original language

pozemek; vefejné prostranstvi; obecné uzivani; bezdivodné obohacen;
restituce.

1 Zakonna definice, pravni zaklad bezdtvodného obohaceni

Zakonnou definici vefejného prostranstvi mizeme nalézt v § 34 zakona
¢. 128/2000 Sb., o obcich, ktery fika, ze: ,, Vergnym prostranstvim jsou vsechna
ndmests, ulice, tristé, chodniky, vereind elert, parky a dalsi prostory pristupné kagdémn
bez omezent, tedy slongici obecnému nivani, a to beg obledn na viastnictvi & tommuto
prostorn”. Vefejnym prostranstvim se pfitom v pravni teorii rozumi pro-
stranstvi, které je pfedmétem vefejného uzivani, totiz uzivani vseobecné
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piistupnych materidlnich statkt pfedem neomezenym a blize neurcenym
okruhem uzivatelt. Nejcastéjsi je pak v praxi situace, ze obce — a zejména
pak hl. m Praha a statutarn{ mésto Brno — uzivaji pozemky ve vlastnictvi
tretich osob k plnéni funkei vefejného prostranstvi a k zajist’ovan{ potteb
svych obc¢ant. Toto ¢inf ovsem, aniz by vlastnikim pozemku poskytovaly
jakoukoliv nahradu za omezen{ jejich vlastnického prava.

Judikaturou' pak bylo dile opakované zdiraznéno, ze neni-li v ob¢ansko-
prava{ roviné (napf. smlouvou) upraveno obecné uzivani vefejného pro-
stranstvi, zahrnujici 1 byt jen z ¢asti pozemky vlastnicky nalezejici tfeti
osobé, ma to za nasledek vznik bezdivodného obohaceni na stran¢ obce
plnénim bez pravniho divodu.” Totiz i pfes to, ze existuje tzv. pravai davod
uzivani vefejného prostranstvi, nejde o titul, podle kterého by obci vzniklo
opravnéni, aby takové plnéni ze strany tfeti osoby (strpéni uzivani jejtho
majetku) bylo poskytovino bezplatné.*

Soucasné je pak zejména ze strany hl. m. Prahy argumentovano, Ze vlast-

nici pozemkt oznac¢ovanych jako vefejné prostranstvi omezili své vlastnické

pravo tzv. ,,dobrovolné® ve smyslu €l. 11 odst. 3 zik. ¢. 2/1993 Sb., Listiny
zakladnich prav a svobod®, a to s ohledem na to, ze ve vétsiné pfipadit domo-
hli vydani svych vlastnickych ¢i spoluvlastnickych podilt k pozemkum dle
zakona o padé® a nezadali za né naturalni ¢i reguldrni nihradu, ackoli vedeli,
ze se nachazi napt. uprostfed sidlistn{ zastavby, ¢i Ze je soucasti parku a tedy
vefejné pifstupny, procez je jeho vyuziti k soukromym tcelim do budoucna
témef vylouceno. Dle takovéto argumentace tedy restituenti souhlasili

1 Napt. rozsudkem Nejvyssiho soudu CR ze dne 07. 05. 2014, sp. zn. 28 Cdo 3684/2013.

2 Podle ust. § 451 odst. 2 zak. ¢. 40/1964 Sb., obcansky zikonik je ,, Bexdsivodnyn obohacenim

Je majetkovy prospéch iskany plnénim be; pravniho divodu, pluénim 3 neplatného pravnibo sikonn nebo
plnénim 3 pravnibo divodn, kiery odpadl, jakoZ i majetkovy prospéch iskany 3 nepoctivych droji.

3 Analogicky pak podle soucasné tpravy v § 2991 odst. 2 zdk. ¢. 89/2012 Sb., obéansky
zakonik: ,, Bexdiivodné se obobati ulasté ten, kdo 3iskd majetkovy prospéch plnénim beg pravnibo dii-
vodu, plnénim 3 pravnibo divodu, ktery odpadl, protipravnim ugitim cizi hodnoty nebo tim, e za ného
bylo pinéno, co mél po pravu plnit sam. .

4 K tomu srov. vice napf. rozsudek Nejvyssiho soudu CR ze dne 31. 01. 2000, sp. zn. 33
Odo 1253/2005; ¢i rozsudek Nejvyssiho soudu CR ze dne 10. 04. 2013, sp. zn. 28 Cdo
2509/2012, & usneseni Ustavniho soudu ze dne 15. 04. 2010, sp. zn. II. US 731/10.

5 Viastnictvi zavazuje. Nesmi byt znensito na djmu priv drubych anebo v rogporu se 3dkonem chrané-
mymi obecnymi 2djmy. Jeho vykon nesmi poskozovat lidské zdravi, prirodu a $ivotni prostiedi nad mirn
stanovenou dkonem.

6 Zak. ¢ 229/1991 Sb., o upravé vlastnickych vztaht k padé a jinému zemédélskému
majetku. — zdkon je soucdsti tzv. restituéniho zakonodarstvi.
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s omezenim vlastnického prava institutem obecného uzivani a méli (¢i méli
byt) stozumeéni s tim, ze se jednd o uzivani bezplatné a nemohou za n¢j
pozadovat nahradu.’

Autor tohoto pifspévku se pak plné ztotoznuje s reakci Nejvyssiho soudu
CR® na tuto namitku, nebot’ okolnost, e se restituenti domahali vydani
pozemkd, slouzicich jako vefejné prostranstvi, podle restitu¢nich pfedpist
neznamend, ze by z jejich pocinani bylo mozno bez dalstho presumovat
souhlas s bezplatnym uZivanim téchto pozemki. Nejvyssi soud CR zcela
spravné podotknul, ze restituci je na misté vnimat jako zvlastnimi zakony
upravenou snahu statu o zmirnén{ v minulosti nastalych majetkovych kfivd.
Ke stavu pozemku (tj. zpusobu jejich aktualniho vyuziti) pfi jejich vydani,
je pak mozno piihlizet pouze v intencich restitucnich zakont a neni mozné
nad raimec téchto klast restituentim podminky stran toho, jakym zptisobem
se vypofadaji se stavem pozemkd, ktery jim md byti vydan. Z toho vyplyva,
ze stav nastaly v ramci fadné realizace restituce je tfeba poméfovat obecnou
upravou vlastnického prava, tj. jeho realizacf a omezenim se véemi dusledky
z toho vyplyvajicimi. Tu skute¢nost, ze restituenti neusilovali o jinou formu
uspokojeni jejich restituénfho naroku, nelze pokladat za jejich souhlas
s bezplatnym uzivanim pozemku (to by bylo mozné pouze v pifpadé zcela
nemravného a spekulativntho postupu v ramci restituce).

S argumenty pro vznik bezdivodného obohaceni na strané obce se pak
dale ztotoznil Nejvyssi soud CR v usneseni ze dne 07. 10. 2014, sp. zn. 28
Cdo 1498/2014, kdyz judikoval, ze: ,,Uzurpuje-li si obec formoun funkéniho vyu-
Zitl pogembku jiné osoby jako verginého prostranstvi v gdsadé ugivaci opravnéni k némn
pro zajisténi potreb svych obland, pak ji, nazirano e sonkromopravnibo blediska, v sou-
ladn s § 451 obé zdk. tiF povinnosti vydat vse, of se obohatila ngivanim cizi véei bez,
adekvdtnibo ditvodn ‘. V tomto rozhodnuti pak nadto bylo vyzdvizeno, ze zahr-
nuti pozemk jiné osoby do kategorie vefejného prostranstvi usnadniuje obci
plnéni jejich funkdi, protoze v opa¢ném piipadé by je musela plnit odlisnym
zpasobem — zejména vhodné pozemky koupit ¢i pronajmout.’

7 Z argumentace dovolatele v rozsudku Nejvyssiho soudu CR ze dne 07. 05. 2014,
sp. zn. 28 Cdo 3684/2013.

8 Tamtéz.

9 Srov. napt. rozsudek Nejvysstho soudu CR ze dne 02. 12. 2009, sp. zn. 28 Cdo 1127/2009,
& rozsudek Nejvyssiho soudu CR ze dne 02. 05. 2012, sp. zn. 28 Cdo 561/2012.
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2 Nalez Ustavniho soudu ze dne 01. 07. 2014,
sp. zn. L. US 581/14

Dne01.07.2014 1. senat Ustavniho soudu vydal nalez pod sp. zn. 1. US 581 /14
(dale jen ,,nalez®), ktery se zaklada na otazkach tykajici se jedné z prekazek
vydani pozemku opravnénym osobam v restituci dle § 11 odst. 1 pism. c)
zak. ¢. 229/1991 Sb.,, o pudé, - prekazky zastavéni pozemku. I pfesto,
ze otazka vzniku bezdivodného obohaceni na strané obce za uzivani
pozemku jako vefejného prostranstvi nepatii k nosnym diavodim tohoto
rozhodnuti, 1. senat Ustavniho soudu mél potebu se k této otazce v obiter
dictu vyjadfit, ¢imz se podstatné odchylil od své predeslé rozhodovaci praxe'”
a nastolil tak nesoulad v rozhodovaci praxi prvostupniovych a odvolacich
soudi. V nosné ¢asti nalezu nejprve pfipustil, Ze pokud je pozemek — trav-
nata plocha porostla vefejnou zeleni — vyhradné uzivan pro vefejné dcely,
neni mozné nalézt jakoukoli rozumnou proporci mezi restituénim dcelem
a vefejnym zajmen, a tedy pro piekazku, kterd spociva v realizaci tohoto
vefejného zajmu, nelze restituci v naturalni formé uskutec¢nit. Dale pak shr-
nul, ze: ,,rozhodnutin ve prospéch opravnéné osoby s ndslednon restituci predmeétného
pozembku by doslo ke vznikn 1. holého vlastmictvi (nunda proprietas), cof neni sice-
lem restituénibo procesn...“ De facto tak Ustavni soud tekl, Ze pozemky, které
plni funkeci vefejného prostranstvi a jsou jiz nyni ve vlastnictvi restituentt,
nemély jim byt v minulosti viibec vydany! Takovato dvaha je dle autora
piispévku nejen v rozporu s predchozi rozhodovaci praxi soudni soustavy
v Ceské republice, ale té7 v rozporu se samotnou podstatou restitu¢niho
zakonodarstvi, jak byla popsana vyse.

Ustavni soud pak v pravé v ramci odklonu od dosavadni a konstantni judi-
katury vyjadiil v obiter dicta, ze: ,,Nelze tn dovodit, e pravnimn subjektn, jemusg
vlastnictvi & sprava verejného statkn svédci (mésto, obec), vnikne povinnost realigo-
vat ve prospéch viastnika pogembkn platby 3 tituln bezdivodného obohacens, nedojde-li
mezi témito subjekty k dobodé o jiném priibéném resent existujicibo pravnibo stava. .
Za takovéto feseni Ustavni soud povazuje zfizeni vécného biemene ve pro-
spéch uzivani pozemku tfetimi osobami za aplatu. Za spise usmévny pak
autor tohoto piispévku poklada virok Ustavniho soudu, ze: ,, Postridi logiks,

10 Zejména od nilezu Ustavniho soudu ze dne 27. 09. 2012, sp. zn. II1. US 3735/11, nebo
nalezu Ustavniho soudu ze dne 25. 04. 2012, sp. zn. 1. US 1607/11.
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aby mél samospravny subjekt platit individudlnimu viastmikovi za wugivini nemo-
vitosti, Rterou jako vergny statek. ngiva blise nenrieny okrub osob® Ustavni soud
zde podotkl, Ze v zakonné upravé absentuje pravni titul vzniku bezduvod-
ného obohaceni, pfehliZzeje dosavadni a konstantni judikaturu nejvyssich
soudi na zaklad¢ pravé niz bylo dovozeno, ze takovy titul existuje (a to bez
vyslovné zakonné upravy)! Totiz za pfedpokladu, ze by konstrukce navrzena
Ustavnim soudem existovala, obce by neméli zaidnou motivaci dané vztahy
s tfetimi osobami fesit, natoz pak s nimi uzavirat smlouvy kupni, ndjemn,
o zffzeni vécného bfemene, ¢i jakékoliv dalsi.

V druhé &asti obiter dicta Ustavni soud naopak pfipousti, ze vlastnfk pozemku
ma pfeci jen néjaké pravo na to, aby jeho pravni postaveni bylo vyfeseno,
nebot’ se ocita v roli slab$i strany na zaklad¢ rozhodnuti organu vefejné
moci, a pfitom bez moznosti realizovat sva vlastnicka opravnéni. Jako feseni
Ustavni soud navrhuje pfevedeni pozemku na obec za uplatu. Dle auto-
rovy osobni zkuSenosti se vSak obce k tomuto tématu stavi velmi uzaviené,
nebot’ pravé na zdkladé vyse uvedené argumentace Ustavniho soudu postra-
daji jakoukoliv motivaci tyto vztahy fesit. Ustavni soud tedy navrhnul dru-
hou moznost, a to je vyvlastnéni pozemku, aby se jeho vlastniku dostalo
nalezité zakonné kompenzace za nemoznost realizovat pfislusna opravneni
k nemovitosti. Autor pak muze Ustavni soud citovat doslovné, pfi¢em? ten
tekl, ze: ,,Stala-li se tedy viastniken trvale verejné ngivaného pogembku osoba opravnénd
g restituce, pak by na jeji Zadost mélo byt realizovdano vyvlastnéni. “Postup pii vyvlast-
néni pozemku musi vSak vychdzet z moznosti danych zakonem ¢. 184/2006
Sb., o odnéti nebo omezeni vlastnického prava k pozemku nebo stavbé,
pficemz v jeho ust. § 18 odst. 1 je feceno, ze: ,, Vywlastriovaci 1izent Ize gabdjit
Jen na Zddost vyvlastnitele. . Proces vyvlastnéni tedy mize zahdjit pouze ten,
kdo se domaha, aby na néj pfeslo vlastnické pravo k pozemku nebo stavbe,
nikoliv v8ak vlastnik pfedmétného pozemku. Jisté by $lo uvazovat o podani
jakéhosi ,,podnétu® k vyvlastnéni nemovitosti, s ohledem na to, co bylo jiz
feceno vyse, vsak nelze pifedpokladat, ze by se obce stavéli k takovym pod-
nétam kladné. Ustavn{ soud tedy zde predpoklada postup ktery je mj. té
nezakonny, procez autor povazuje tento nalez za vysoce excesivni a vybocu-
jici z konstantn{ judikatury.
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3 Sjednoceni judikatury

Autor tohoto piispévku povazuje za $t’astné, ze 1 pfes vyhladeni vyse citova-
ného nélezu se Ustavni soud (na rozdil od okresnich a krajskych soudi) stale
hlasi ke své dosavadni judikatufe. V této souvislosti Ize pfedevsim na kasacni
nilez ze dne 16. 11. 2014, sp. zn. I1. US 3624/13, v némz se Ustavni soud
znovu postavil za stanovisko, ze za bezesmluvn{ uzivani pozemku pifslusi
jeho vlastnfku ndhrada ze strany obce a neni-li poskytovana, Ize ji po obci
vymahat z titulu bezdivodného obohaceni. Takové plnéni lze pak po obci
vymahat praveé z toho davodu, ze piimo z definice vefejného prostranstvi
uvedenou v zdkoné o obcich totiz plyne, Ze aby byl néjaky prostor kvalifiko-
van jako vefejné prostranstvi, je otazka, kdo je jeho vlastnikem, nerozhodna.
Shodny postoj jako pfed vyhlasenim ndlezu zastava nadale i Nejvyssi
soud CR, ktery se ve svém usneseni ze dne 03. 08. 2015, sp. zn. 28 Cdo
2830/2015", ostfe vymezil proti argumentaci nalezem, pficemz odkazal
na svoji rozhodovaci praxi po vyhlaseni zminéného nélezu'?, kdyz zopako-
val, ze v dovolani citovana pasaz odtivodnéni nédlezu, o vyporadani vztahu
mezi vlastnikem pozemku a subjektem spravujicim vefejny statek, nepa-
tif k nosnym diavodim rozhodnuti, a ze timto ndlezem nebyla revidovana
ba ani popfena predchozi judikatura Ustavniho soudu.

Koneéné autor poukazuje na aktudlni judikaturu Ustavnitho soudu v této
véci, a to na usneseni ze dne 08. 12. 2015, sp. zn. 1L US 3919/14. V tomto
usneseni ustavni soud znovu odkazal na svoji nékolikaletou konstantni judi-
katuru®, s tim e tekl, Ze: ,,Pokud stéovatel argumentoval nalezem Ustavnibo sondu
ze dne 1. Gervence 2014 sp. zn. I US 581/ 14, ktery v rimei obiter dicta vyslovil nazor,
$e by subjektem povinnym k ndbhradé nemély byt obee, a 3 néhog stéZovatel dovozuje
odklon od dosavadni judikatury, je treba si nvédomit jednak specifika v tomto nalexn
projedndvané véci [jednalo se o restituci, pritems primarnim predmeétem distavnépray-
niho prezkumn nebyla otizka nibrady za omezeni viastnickébo prava ugivanim 11
US 3919/ 14 5 pozemku jako verejného prostranstvi, nybrg otizka aplikace a inter-

1 Protitomutousnesem’bylapodénadneOZ 11.2015 Gstavnistiznost, sp.zn. IV. US 3217 /15,
o niz v dobé vytvofeni tohoto piispévku nebylo dosud rozhodnuto.

12 Srov. napt. rozsudek Nejvyssiho soudu CR ze dne 07. 04. 2015, sp. zn. 28 Cdo 4250/2014,
nebo rozsudek Nc]vvsslho soudu CR ze dne 03. 07. 2015, sp. zn. 28 Cdo 332/2015.

13 Napt. na usneseni Ustavniho soudu ze dne 13. 12. 2015, sp. zn. 1L US 4359/12, nebo
usneseni Ustavniho soudu ze dne 15. 04. 2014, sp. zn. I11. US 268/14.
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pretace § 11 odst. 1 pism. ¢) zdkona & 229/ 1991 Sb., o dipravé viastnickych vztahi
k pidé a_jinémn zemédelskémn majetkn, ve gnéni pogdéjsich predpisi — byl zde tedy
reSen stiet megi restitulnim ndrokem a konkrétmin vereinym djmem| a jednak privé
tu skutecnost, Ze nvedeny ndazor byl vysloven toliko v ramci obiter dicta pro futuro v obecné
roviné, co$ za_judikaturni posun & ménu povagovat nelze”. Nosné divody cito-
vaného rozhodnuti tedy dle Ustavniho soudu na stézovatelem nastolené
otazce nespocivaly.

Pro futuro nezbyva nez doufat, ze toto bude voditkem pro soudy nizsich
stupnd k tomu, aby doslo ke sjednoceni jejich rozhodovaci praxi, a to jak
ve vztahu k samotné existenci naroku na vydani bezdtvodného obohaceni,
tak ve vztahu k urceni pasivné legitimovaného subjektu a uréeni samotné

vyse plnéni.
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Inner and Outer Challenges of the Hungarian
Delictual Liability System in Terms of Highly
Dangerous Activities

Réka Pusztabelyi
University of Miskolc, Faculty of Law, Hungary

Abstract

This paper summarizes the systemic issues of the liability for highly danger-
ous activities, the changes of the general liability system and of this strict
liability, brought by the new Hungarian Civil Code e.g. the concept of fore-
seeability, or pain of suffering. It also deals with demarcation between the
contractual and delictual liability, with the interaction between the tort lia-
bility and insurance system, with the defences against strict liability. In the
Hungarian law, there is a general liability rule (general clause) for all highly
dangerous activities, which is very flexible and susceptive to economical and
social changes. The notion of ‘operator’ (who is held liable for damages)
and the scope of highly dangerous activities are turned out by the judicial
practice.

Keywords

new Hungarian Civil Code; highly dangerous activity; liability system; non-
pecuniary losses; pain and suffering award; compulsory liability insurance;
accident risk; compensation model; deterrence model, Hungarian judicial
practice; consent of victim; assumption of risk.

1 Introduction

The new Hungarian Civil Code (HCC), which came into force on 15th
March 2014, has brought several changes in the Law of Tort Liability. These
changes affect not only the contractual, but also the delictual liability system.
The new HCC preserves the general principle of delictual liability and the
uniformity of the required standard of conduct, the so called ‘Glameworthi-
ness’, which is not equal to fault (intention or negligence), and the reversed
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burden of proof (it means that person who has caused damage to another
person, has to prove that he has taken all the measures that are gener-
ally expected under the given circumstances). Since this basis of liability
is so similar to fault, the liability used to be interpreted as fault-based in con-
trast to other basis of accountability such as non-fault liability of highly
dangerous activities. As the required standard of conduct expected from
the injurer is becoming increasingly strict, the liability of highly dangerous
activities loses its characteristics of non-fault liability; and becomes a bot-
der-case of the general standard of liability. It may retain the characteristic
of non-fault liability, only if the exemption from liability (unavoidable cause
that lies beyond the dangerous activity) is interpreted severely. The high level
of duty of care covers not only the avoidable result arising from perform-
ing dangerous activities, but it also covers any foreseeable causes which may
be avoidable by preventive measures.

2 Novelties in the Hungarian Tort Law System

The new HCC considers the contractual liability system and the delictual lia-
bility system as #wo different institutions. If the damage is related to contractual
relation and is caused by breach of contract, the defaulter can be exempted
from the liability only if he proves that the damage occurred in conse-
quence of unforeseen circumstances beyond his control, and there had been
no reasonable cause to take action for preventing or mitigating the damage.
(Article 6:142.). The consequential damages triggered by non-performance
are to be recoverable if their occurrence had been foreseeable, or othet-
wise, the defaulter caused the damage intentionally. These provisions seem
to stipulate stricter liability than the delictual one, since they hold that the
parties are able to properly calculate the risks from non-performance in the
precontractual stage.

Beyond that the new HCC exciudes the parallel compensation claims: the obligee
shall enforce his claim for compensation against the obligor in accordance
with the provisions of contractual liability even if the obligot’s non-con-
tractual liability also exists. (Article 6.145.) This new concept was unknown
in the old Hungarian civil law system. The judicial decisions formerly
accepted claims based on several liability forms. This approach ensued from
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the general rule of liability for damages which was formulated in the old
HCC within the provision of delictual liability and contained the contractual
liability." The connection between liability provisions have become a fun-
damental issue, since it seems that the legislator was intended to establish
1o independent regimes of liability. Also, it is essential to establish whether one
of the contracting parties can cause damage to the other party irrespective
of their contractual relationship. And it is important to identify the legal
grounds for claims for damage which are not related to breach of contract
or its performance.

The new HCC restricts the delictual liability to the foreseeable damages,
but this provison has any special effect on the compensation of the dam-
age caused by highly dangerous activities, if we take into consideration the
opinion that the examination of the wnavoidability carties a subjective and
an objective criterion. According to subjective element the events are irre-
sistible which are not foreseeable, but according to the objective element
the expectation is that the keeper/operator should take all (reasonable)
measures, preparations which minimize any risk of damage resulting from
malfunction or other causes. For example if someone (not a professional
sportsman) who climbed up a very high artificial climbing wall, suffered seri-
ous damages when his spring-hook went wrong and he fell down, the opera-
tor of the climbing wall is not relieved from liability proving that he was not
able to notice the defect of this carbine-swivel, because the operator can
take preparation to prevent such injuries, (he could provide for rubber mat
or mobile wall).

The new HCC stipulates that a// injuring acts are unlawful, so as the injur-
ing effects of the dangerous activities. In some cases the act is legitimate,
thus when the victim condescends the harmful act, the tortfeasor is not hold
responsible. The provisions of HCC do not make a difference between this
and that case when the victim bas assumed the risk of being harmed. But in the
case when there is no connection (contractual relationship) between the
parties, the consent of the aggrieved party cannot be interpreted. If there
is a contractual relationship between them, the liability grounded by the

1 BORSI, Gyula. Elbatdrolisi problémik az anyagi felelisség korében. Budapest: Kézgazdasigi
és Jogi Konyvkiadd, 1962.
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contractual base. The opinions of the former judicial practice were divided
when the judge must examine the contribution of the aggrieved party in the oper-
ation of the highly dangerous activities (i.e. several sport equipments, glider
with motor, paraglider, racing car). In certain cases the decision stipulated
that the operator/keeper (the sport clubs, the lesser of a sport equipment),
in other cases the decisions consider the aggrieved party as operator of the
highly dangerous activities too. .A#ila Harmathy lays bare that even the pro-
fessional sportsmen are who do not agree in the suffering injury, just they
only concede the risk (the very high chance) of damage. * Thus, we have to dif-
ferentiate between the consent and the assumption of risk. First, the mini-
mum requirement is that the aggrieved person was aware of the risk and
that she was voluntary exposed herself thereto, but did not consent to suffer
damage. At the other end, the defence would be also that the injured person
even wanted to get harmed.’

Unfortunately we must left behind unanswered this issue, but in one point,
we must mention that under the new HCC (and the old one also) any con-
tract term limiting or excluding liability for causing damages resulting in loss
of life, or harm to physical integrity or health shall be null and void.(Article
0:526.) (This rule is in the Principles of European Tort Law is the same
in his core and also dealt with in the old Hungarian legal literature. )

3  Highly dangerous activities as base of strict liability and
their connection with fault

Comparing the international proposals for harmonizing of tort law with the
Hungarian delictual liability system, the latter is grounded on a unified base
(or intended to be grounded on it) that obviates the negative results arising
from the traditional dichotomy of fault and non-fault liability. However,
it must be mentioned that the uniformity of the Hungarian system could

2 HARMATHY, Attila. XXVI. cim A kartéritési felel6sség dltalanos szabalya és k6z6s sza-
balyai. In: WELLMANN, Gyorgy (ed.). Polgdri Jog Az #j Ptk. magyarizata (2™ edn) V1/
VI. Budapest: HVG-ORAC, 2014, pp. 470-509.

3 KOCH, Bernhard A. Defences in General In: Enropean Group on Tort Lam, Principles
of European Tort Law Text and Commentary. SpringerWienNewYork, 2005, p. 126 [PETL
Comm].

4 SOLT, Kornél. Kogencia és disgpozitivitas a vesgélyes iigemi kdrtéritési feleldsség korében. (1968),
6, Jogtudomanyi Ké6z1l6ny, p. 305.
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not be achieved in all context, or in all states of affaires of tort law.> The
Hungarian system is based on a unified standard of contract, which is deter-
mined not by the grad of fault (intention or negligence) but by the so-
called Glameworthiness’. It means that the injurer failed to take all the neces-
sary measures which might generally be expected under the given circum-
stances. This standard of conduct contains not only subjective and objec-
tive elements (requirements) but also reflects general expectations of the
society. In addition it also takes into consideration both the qualities and
capabilities of similar actors and the actual circumstances of the injuring
act. The advantage of this base of accountability is that it subsumes the
cases of non-fault liability, such as the accountability for highly dangerous
activities. This unified standard of conduct and the strict liability are not
controversary concepts, because the strict liability embodies the bighest degree of the
general standard of conduct. The accountable /liable person for damages caused
by highly dangerous activities is exempted from liability only if he manages
to prove that the cause came from the outside field of dangerous activi-
ties and was unavoidable (and unforeseeable). Resulting from the general
provision of delictual liability, there is a general reversed burden of proof
put on the injurer, who needs to prove in all cases that all expected mea-
sures were taken. In Principles of European Tort Law (PETL) the burden
of proving fault is reversed in cases where the gravity of the danger pre-
sented by the activity is high (PETL Art. 4:201.), which means that injuring
dangerous activities lead to reversed burden of proof also in cases where
the injurer is held liable for highly dangerous activities.

The Principles of European Tort Law established a very alike standard
of conduct. However, the base of accountability retains the intentional
or negligent harm of this standard of conduct. (PETL Art. 4:101.) The
required standard of conduct is the conduct expected from reasonable pet-
sons in the given circumstances, and depends, in particular, on the nature

5 In the opinion of certain authors this endeavoring to create uniform rules of tort liabili-
ty proved to be pointless. See Landi, Balazs: A jogellenesség, mint a deliktudlis felel6sség
tényallaselemének jelentSsége és jelentés-valtozasai Grosschmid Béni, Zachar Gyula
¢és Kolosvary Balint elméleti irasaiban. In: CSEHI, Zoltan; KOLTAY, Andras; LANDI,
Balazs; POGACSAS, Anett (eds). (I)EX CATHEDRA ET PRAXIS Unnepi kitet
Laébady Tamas 70. sgiiletésnapja alkalmdibil. Budapest: Pazmany Péter Katolikus Egyetem,
Jog- és Allamtudomanyi Kar, 2014, p. 160.
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and value of the protected interests involved, the danger of activities, the
expertise to be expected from persons carrying the activities, the foreseeable
of the damage, the relationship of proximity or special relationship between
those involved, as well as on the availability and the costs of precautionary
or alternative methods. The above standard may be adjusted when persons
cannot be expected to conform to it due to their age, mental or physical dis-
ability or due to extraordinary circumstances. (PETL Art. 4:102.)

It must be also mentioned that the general standard of conduct in the
Hungarian system has become stricter and stricter in the judicial practice
in recent decades: the general standard draws near the objective liability
degree. This tendency was affected by the social and economic changes
in Hungary, the rise of the standard of life, the reduction of state benefits
and social care system, the rise of the compensation amount of non-pecu-
niary losses and the development of the insurance system.

As required standard of duty of care expected from the injurer is stricter
and stricter, the liability for highly dangerous activities loses its characteris-
tics of non-fault liability; i# will become the border-case of the general standard
of liability. It can remain non-fault liability only in one case, if the exemption
(unavoidable cause that it lies beyond the dangerous activity) is interpreted
severely. The high level of duty of catre covers not only the avoidable results
coming from the operating dangerous activity but also all of the foreseeable
causes which are avertable by preventive measures.

In Pierre Widmer s opinion the concept that “whoever creates or maintains
a situation of danger for others has to take all proper measures to avoid
that such danger materialises is form of damage “is not used only to ascer-
tain the fault of the person but it is turned into an aspect of causation
and of unlawfulness. And in this case it distorts the dialectic relationship
between the fault base and strict liability. © Because the judge sets himself
a retrospective viewpoint and makes decision on what measures could have done
the operator (tortfeasor) (exactly: could have been expected to do from her)
to avoid the damages — but always in the light of the occurred damages.

6 WIDMER, Pierre. Liability based on fault. In: PETL Comm (supra note 3), p. 77.
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4  Non-pecuniary losses (pain and suffering)

The non-pecuniary losses are compensated by so-called payment of restitu-
tion (pain and suffering award), not by compensation of pecuniary losses. Any
person whose rights relating to personality had been violated shall be enti-
tled to restitution for any non-material violation suffered (Article 2:52. sub-
section (1)). But the conditions for the obligation of payment of restitution
- such as the definition of the person liable for the restitution payable and
the cases of exemptions - the rules of liability for damages shall be applied.
This compensation is one sum, determining this sum the following facts are
taken into consideration: the gravity of the infringement, whether it was
committed on one or more occasions, the degree of responsibility, the
impact of the infringement upon the aggrieved party and his environment
(Article 2:52. subs (3)).

But this manner for determining the sum of compensation may bring dif-
ficulties in the case of liability for highly dangerous activity, it may result
to high amount of sum, particulatly in the viewpoint of the liability insur-
ance system which takes effect upon tort liability, especially on strict liabil-
ity of dangerous activity (i.e deep pocket rule: the amount of compensation
claim is depended on the solvency of the obliged person). It must be men-
tioned also, that in our opinion #he degree of responsibility (i.e. strict liability) shonld
not be evaluated estimating the amount of payment. It can put the question also,
whether the Hungarian legislator intends to introduce compensation tariffs
for certain bodily or health injuries, near or in the far future, such as several
European countries do.

5  The strict liability for highly dangerous activities in the
Hungarian Tort Law System

The first question is what the so called dangerous/highly dangerous/ ultra
hazardous activities are which trigger strict liability. This question is coupled
with the method of regulatization in the field of strict/non-fault liability
among the European countries. In this area of strict liability European legal
system show much more diversity than in other areas of tort law — because
of the below mentioned interplay between tort law and the system of com-
pulsory insurance — remarked by Helmut Koziol.”

7 KOZIOL, Helmut. Harmonising Tort Law in the European Union: Advantages and
Difficulties. (2013) 1 ELTE Law Journal, p. 82.
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First of all it can be mentioned that the focus point of the French sys-
tem is the strict liability of the hold of a thing (guardien), which rule can
be applied very broadly.® On the other hand, there are systems which provide
singular strict liability rules for certain dangerous activities or risky factories.
But in these systems there are no possibility (ot hatdly to say) for applying
these singular rules extensively. In the middle the Haungarian solution for strict
liability is settled down, 7 establishes one general rule for strict liability for damages
resulting from ultra-hazgardous activities, but this clause can be interpreted broadly and
it is case-adjustable. (Under the provisions of NHCC and under other acts too,
this general rule can be applied for similar cases i.e. liability for damage caused
by dangerous animals, or liability for damage to other persons through activi-
ties that endanger the human environment.) The advantage of the general
clause is the possibility for developing interpretation. This regulation estab-
lishes strict liability for injuries ensuing on new dangerous situation created
by the altering social and technical environment. Therefore, in the recent
judicial practice new cases of highly dangerous activities appeared i.e. summer bob-
sleigh, inflatable castles (bounce houses), climbing walls, in those #be amatenr-
entertaining nature clashes with the potential and unperceived dangerousness.

The disadvantage of Hungarian system is that the judicial interpretation
of this rule may result in unpredictable new cases of strict liability - pet-
haps in favour of the injuted persons (see below) - charging the tortfeasor/
keeper with serious duty of proof and restricting her exculpation possibili-
ties. In these cases the above-mentioned malfunction of the judge’s retro-
spective analysis namely his examination of the due care and the measures
whether could be expected from the operator of highly dangerous activities,
may lead to unfair decisions.

The Hungarian judicial practice determined the criteria for establishing the
strict liability. Only those activities can be drawn into the meaning circle
of the strict/objective liability for highly dangerous activities where in the
curse of carrying-on of those activities relatively slight abnormality or the
operator’s minor fault may result significant damages or situations jeopardiz-
ing life, bodily integrity or property of a large number of persons.’

KOCH, Bernhard A. Strict Liability. In: PETL. Comm (supra note 3), p. 103.
9 Budapest-Capital Regional Court of Appeal decision No. IH 2012/2/76.

234



Systémové otazky soukromého prava

The strict liability is pervaded by the compensating policy of tort law, thus
the judge propend to establish strict liability in order to award the injured
person as much as possible compensation for damages in cases which the
tortfeasor can be exempted herself from liability on the general base of fault.
As the so called operator' (keeper) of dangerous activity who is held liable
for damages occurred from highly dangerous activities, the decision on strict
liability locates the compensatory duty to the operator, (perhaps) freeing the
actual tortfeasor. !

6  Other legal instruments to fulfil the functions of Tort Law

Helmut Koziol laid bare in his essay about the ways for harmonization
of European Tort Law that other factors affecting tort law system can not
be disregard; these are social security system, criminal law, administrative
penalty law and insurance system.'?

Any government concerned about protecting individuals from physical
harm will use tort law in combination with other institutions. The first such
institution was the criminal justice system.  The ctiminal punishments serve
as instruments to fulfill deterrence function, not serve compensatory aims.
But in the field of Tort Law in common law countries the punitive damages
spread also, while in the continental European countries reject it.

While the criminal law holds off the tortfeasors to make injurious actions
through the concept of deterrence, and primarily it has effect at an indi-
vidual level, the social security system and the insurance systems provide

10 The notion of operator came into being in the court practice: who was the owner
of equipment being used to carry out the activity; in whose the interest the activity
is carried out and who profited from that; who was able to control, coordinate, regulate
and influence the activity; who was entitled to make fundamental decisions on how,
whete and when the dangerous activity was carried out. This English translation see in:
FUGLINSZKY, Adim. Risks and Side Effects: Five Questions on the New’ Hungarian
Tort Law (2014) 2 ELTE Law Journal. p 201.

11 This aim can be noticed in some individual cases. E.g. Budapest-Capital Regional Court
of Appeal decision No. P£.21865/2013/4. In: other cases the court decisions stipulate
that the operating of a water-chute is not a higly dangerous activity. i.e. Szeged Regional
Court of Appeal no. Pf. I1I. 20035/2007. (BD'T2008:1866.)

12 KOZIOL, Helmut. Harmonising. .. (supra note 7), p. 79.

13 GEISTFELD, Mark A.. The Coherence of Compensation-Deterrence Theory in Tort
Law. PUBLICLAW & LLEGAL THEORY RESEARCH PAPER SERIES WORKING
PAPER NO. 13-38 (2012), vol. 61. DEPAUL LAW REVIEW 383-418, p. 416.
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coverage over or beside the liable person’s wealth to compensate damages
- in virtue of compensation concept, thereby it has effect at not individual,
but at the level of the whole society.

In Kogiols opinion the interplay of tort law and social security law is of the
highest importance when designing tort law provisions. In the area of pet-
sonal injuries which occur with great chance in the course of carrying out
highly dangerous activity, the social security system overlaps or at least trans-
mutes the tort law providing for extensive or full compensation for victims,
and it lowers the necessity of the defence of tort law. ™*

The administrative law not only sets rules to punish the deviant behaviour
(fees and penalties) but also sets rules to determine conditions, requirements
of carrying out certain dangerous activities (i.e. entertainment facilities
in a fair, firearms). The licences or provisions from administrative author-
ity or administrative law (the way or the requirements of carrying out the
activity, the administrative control) aim to reduce the risk, but they are not
in competition with the deterrent effect of the criminal sanctions.

However, the criminal law instruments for compensation are not efficient,
the courts rarely make decisions about the private law claim during the
course of the criminal proceedings even if they are obligated, they refer
to the victims to bring a civil action.

In conclusion, the interactions between tort law and other legal instruments
are inhomogencous, but none of them can take over the multiple roles of the tort law,
especially neither its deterrent, nor its compensatory functions.

In the area of strict liability the social security system and the (compul-
sory) liability insurance play huge role to compensate victim’s damages. New
interdisciplinary field of science Law and Economics dealt with the complex
problem of the interaction between tort law and liability insurance. In this
viewpoint the first question is what damages and what extent can be com-
pensated through these systems, which one serves better the victim’s or the
tortfeasor’s interests.

14 KOZIOL, Helmut. Harmonising. .. (supra note 7), p. 81.
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7 Interplay Tort Law and Liability Insurance

Dealing with the interplay of these two fields of law, the first question arose
what are the functions of Tort Law nowadays. More authors stressed upon that the
classical controversary or complementary functions of the liability, the pre-
vention (deterrence) and the compensation (reparation), are not being oper-
ated with their classical meaning or role. We can not speak about dichotomy,"
more functions, considerations have effects upon the regulation of liability,
for example punitive damages serve as satisfaction when the injurer gives
the injured person satisfaction, not only redresses the caused harm. The
above-mentioned “pain and suffering” makes for the same goal, the claim
for pain and suffering is independent from any occurred harm, from any
non-pecuniary or immaterial disadvantage or loss, the injured person has
to proof only the infringement of a personality right. This is the fundamen-
tal distinguishing feature between the claim for pain and suffering and the
claim for damages. Obviously the infringement of a personality right (i.e.
harm of bodily integrity or life) may trigger material losses, damages also.

Recently another concept also emerged which works with economical way
of thinking, the question is asked that for whom the compensation of a dam-

age is the cheapest in societal level. As the strict liability for highly dangerous

t”lé

activities was also being grounded the principle of “active interest™° among

the European countries (it means that the damages occurred in the course
of carrying-out the dangerous activity are to be compensated by one who
profited from that) the economical approach is also massive in this field
of liability.

15 FEZER, Tamas. Allandé mozgisban — Eszmetérténeti elemzés a polgari jogi fe-
leldsség funkcicirol. In: BARZO, Timea; JUHASZ, Agnes; LESZKOVEN, LészIo;
PUSZTAHELYT, Réka (szerk.). Unnepi tanulmdnyok Bird Gyirgy professzor 60. sziiletésnapja-
ra. Miskolc: Novotni Alapitvany, 2015, pp. 167-178.

16 In the case when there are no arguments for the culpability of all involved persons
to obligate any of them to compensate these damages, damaging outcomes resulting
from an activity ought to be shifted that party who carries out this activity for his own
interest (translated by PR.) ,egy cselekvéshil (aktivitds villalkozds) eldalld kdros eredmeényeket
oly esetekben, mikor agok hovahdritdsit illetleg egyik érdekelt fél vétkességében sem lebet taldl-
ni sgempontokat, arra a félre kivanja haritani, aki et ag aktivitdst a maga érdekében kifejtette.”
See MARTON, Géza. Kartéritési kotelmek jogellenes magatartasbol. In: SZLADITS,
Karoly (ed.). Magyar Magdnjog IV issue: Kotelmi jog Kiilonds résge. Budapest: Grill, 1942.
p 815.
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The interaction between tort law and insurance is not a recently issue in the
academic research. In Hungary since the 1970’ Hungarian law scientists
(Edrsi'", Takdes'™) had worked out alternative solutions (or mentioned them
under foreigner examples) to provide insurance system for victims® fully
comprehensive compensation for damages (primatily) caused by motor
vehicles (either keeper of the motor vehicle was exempted from liability
or not), both of them mentioned also a compulsory insurance system for
victims.

The European Centre of Tort and Insurance Law had completed a research
project in which the interdependencies between liability law and insurance
were examined.” In his paper about the results of this research project,
Gerbard Wagner” distinguishes two basic approaches to the interplay between
the two fields of law: the deterrence model and the compensation model.
Under the deterrence model, which is the classical approach in the German-
speaking countries of Europe, the tort system should be operated inde-
pendently of the insurance aspect. The modern law and economics studies
prefer the deterrence model to the compensation model, because the legal
provision have effect on the behaviour of the actors, particularly the rules
of tort law provide potential tortfeasors and victims with incentives to take efficient precan-
tions against harm. His point made about liability insurance that the shifting
of the cost of harm from tortfeasors to insurance companies and from
there on to the public at large obviously destroys the incentives tort law
generates, and it results moral hazard.

He mentioned that in some special areas, however, the insurance cover
does have an impact on the determination of liability such as the liability
in equity, damages for pain and suffering or implied agreements to exclude
or limit delictual liability.

17 BORSL Gyula. A szeryddésen kiviili felelisség és a Ptk. reformja. (1972) 3. Jogtudomanyi
Koézlény, p. 65.

18 'TAKACS, Péter. A gipjirmivezetd felelissége és annak korlitai a gépjarmii-feleldsségbiztositds ti-
krében. (1976), 10, Jogtudomanyi Koézlony, pp. 571-578.

19 The results were published in issue on ,, Tort law and Liability Insurance® in 2005, and
further research project has been begun upon the issues of compulsory liability insuran-
ce. See WAGNER, Gerhard (ed.). Tort Law and Liability Insurance. Tort and Liability Law
serzes. Vol 16. SpringerWienNewYork, 2005.

20 WAGNER, Gerhard. Tort Law and Liability Insurance. (2006) 31 The Geneva Papers
on Risk and Insurance, p. 278.
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The compensation model the tort law and the insurance system altogether pro-
vide victims of accidents with adequate compensation. If specific class
of actors or specific activities attached with mandatory insurance, the poli-
cyholders® liability becomes stricter and stricter. We experienced that in the
above —mentioned cases of water slides. The operator of a water park gen-
erally has to take out a policy (liability insurance) under the contract con-
cluded with the park owner local government. According to the liability
insurance the insurance company reimburses almost all the damages to the
injured persons. We agree with Wagner that ,,the liability of the policy-holder seems
1o be nothing more than an intermediate albeit necessary step, in order to trigger the obliga-

tion of the insurance company...” *'

The influence of the liability insurance upon the tort law can be perceived
in the context of the so called %onstant dangerous activities” in which cases the
scope of the highly dangerous activity are drawn much more wider, when even
looser chain of causality is sufficient to establish the liability. It means also that
the operator can be exempted himself more difficult, the borders of realm
of highly dangerous activity are wide. In this field the casual link between the
dangerousness of the activity, its hazardous nature and the occurred damages
are significant to examine. The first question is here whether the dangerous
nature does depend on the actual operating of the motor propelling it or not.
The courts have established the strict liability for damages caused by door-
opening of a car with stopped engine®, caused by moved car without driver
on a slope” or for damages occurred in bus/tram stops*. In these cases the

21 WAGNER, G. Tort Law and Liability Insurance. (supra note 20) p. 281. Curious, then, that
in a decision the Curia of Hungary stipulated that the victim’s consent excludes the un-
lawfulness of the activity and therefore the insurance company under liability insurance
scheme is obliged to recover the damages, nonetheless, it was undoubtfully proved that
the victim was being in cahoots with the tortfeasor to do insurance fraud. Decision
of Curia of Hungaty no. 2011./195.

22 Decision of Curia of Hungary no. EBH 2007./1692.

23 Decision of Curia of Hungary no. BH2005./54. ,, The temporary lack of human control
upon the dangerous activity(machine) does not abolish automatically the dangerousness
of the activity” ,,Az emberi hatds atmeneti megsziinése a gépjarmi veszélyes tizemi
jellegét nem sziinteti meg,”

24 Decision of Budapest-Capital Regional Court of Appeal (Févarosi [télétabla) No.
P£.21878/2008/3
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notion “operation of motor vehicle” of the insurance contract may affect
the dangerous charactet, the highly dangerousness of the certain activity.®

The legal practice has already shapened the axiom: #he scope of the dangerous
activity should not be determined by the momentary situation, but by means of the whole
course of the operation.*

18. At the beginning of the 1950’s more governments (Scandinavian coun-
tries first) built up a non-fault compensatory systems which mixed the strict/
non-fault liability with state-subsidised insurance scheme in favour of the
defense of the victim. In the opinion of Akos Szalai, by spreading of these
non-fault systems, the compensation model does not support the liability
for damages, and these systems does not serve deterrent aim at all. He says
that the liability insurance does not cancel the deterrence function of the
tort law, because the insurance company sues the policy-holdet/tortfeasor
for damages under its regress right.”’

19. Ina Ebert draws attention to further effects of the liability insurance. She
points out that sum of the claim for damages depends on not only the liabil-
ity of tortfeasor or not his wealth, but it depends primarily on the amount
of liability coverage: coverage breeds claims.* 1n those fields, where the insurance
company is imposed to pay compensation, the examination of contributory
negligence or the causality is being changed (e.g. the assumption that is two
cars driving one behind the other crash, the driver of the car at the rear
is at fault). Common interest of the tortfeasor and the victim arises also that
two of the try to avoid any decision that establishes that the tortfeasor acted
intentionally, because the liability insurance does not cover intentional harm.

25 BATA, Timea. A gépjarmii veszélyes iizemi jellegének megsziinésével isszefiiggésben keletkezett
kdrok megitélése a birdi gyakorlatban. (2011) 4. VIL Istum Aequum Salutare pp. 183-191;
MARTON, Maria. Okozatossigi problémik az objektiv felelisség Eirében. (2009) 1. Glossa
Turidica, pp. 68-71.

26 Decision of Cutia of Hungary no. BH1977./491.

21 SZALAIL, Akos. Prevencid és repardcid a kartéritési joghan — A kdrtéritési jog és alternativii a két
28 EBER, Ina. Tort Law and Liability Insurance In: BUSSANI-ANTHONY, Mauro;

SEBOXK, J. (eds.). Comparative Tort Law: Global Perspectives. Edward Elgar Publishing,
2015. p. 145.
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8 Conclusions

Summarizing the above-mentioned issues, the Hungarian system of delic-
tual liability law ‘suffered’ not so many drastic changes through coming into
force the new HCC.

The general clause for liability based upon rather objective elements
of blameworthiness is sufficient in parallel with the international harmo-
nizing tendencies. The method of regulation for strict liability, the general
clause is quite flexible that can be applied in the new cases arising from the
technical and social changes. But this broad interpretation of highly dan-
gerousness, the lack of any principle or guiding-interpreting provision may
result that the interactions between tort law and other field of law, espe-
cially insurance law may distort the pure and adequate appliance of the strict
liability.

One other thing the legislator owes to clearly define what aims or func-
tions of the tort law is to fulfil nowadays and whether the legislator should
take into consideration the other instruments which interplay with tort law,
in particular, in the field of strict liability.
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Overview of the System of the European Union
Legal Framework in the Field of Copyright Law

Edit Sapi
University of Miskolc, Faculty of Law, Hungary

Abstract

The aim of this paper is to make a short summary about the legal frame-
work of copyright law in the European Union. In the field of copyright law
there are lots of European Union regulations. We also need to take into con-
sideration that several international treaties, conventions, agreements regu-
late this field. The reason of the significant international legislation in the
area of copyright law is the special nature of copyright relations, which
cannot be restricted into boundaries, so copyright relations require the inter-
national and European regulations. In this paper we put the emphasis on the
EU Directives.

Keywords

Copyright Law; European Union; Legal Harmonisation; Author; Directive.

1 Introduction — System of intellectual property law

Intellectual property law is dealing with the rules relating to intellectual cre-
ations and executing of these exclusive rights. It has two areas, copyright
law, which is the central topic of the paper, and industrial property law.
According to some viewpoints competition law is also part of intellectual
property law', what is near to industrial property law (especially to the rules
relating to trademarks and industrial designs). Industrial property law con-
tains the followings: patent, trademark, industrial design, and geographical
indication.

Copyright law is the part of intellectual property law which is dealing with
literary, artistic and scientific creations and gives the author and artists
exclusive rights over their creations (works). Copyright law does not contain

U CSECSY, Gyorgy. A szellewi alkotisok joga. Miskolc: Novotni Alapitvany, 2007.
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so defined parts as industrial property rights, it only stipulates that the work
is under protection if itis deriving from the intellectual activity of the author
and it is an original and individual creation. Subjects of copyright protection
can be especially novels, plays, computer programs, databases, films, musi-
cal compositions, choreography, photographs, maps, sculptures, technical
drawings.

In this paper I put emphasis on the legal system of copyright law in the
European Union. First we need to mention, that there are numerous interna-
tional and European Union’s legal sources regarding to copyright law. In this
paper I will present the relevant Copyright Directives of the European Union
but I will list the most important international copyright agreements as well.
Despite the fact that the topic of the paper is the law of the European
Union?, I would like to briefly introduce the Berne Convention too, because
this was the milestone, which initiated the integrated international ruling

of copyright law.

2 International regulations of Copyright law — the Berne
Convention
The most important international agreements on copyright are the
followings:
* Berne Convention for the Protection of Literary and Artistic Works,
adopted in 1880;
* Universal Copyright Convention adopted at Geneva, 6" September
1952;

* Rome International Convention for the Protection of Performers,
Producers of Phonograms and Broadcasting Organizations, adopted
in 1961,

* Agreement on Establishing WIPO, adopted at Stockholm, in 1967;

*  Geneva Convention for the Protection of Producers of Phonograms
Against Unauthorized Duplication of Their Phonograms, in 1971;

2 We would like to mention, that the EU signed most of the international treaties as well,
which means that the European Union needs to constitute its legal regulations in har-
monization with the international conventions.
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*  WIPO Copyright Treaty and WIPO Performances and Phonograms
Treaty adopted in Geneva, in 1996;

* Marrakesh Agreement on Trade-Related Aspects of Intellectual
Property Rights, adopted in 1998.

The international history of copyright law started with the Berne
Convention for the Protection of Literary and Artistic Works, which is the
oldest international agreement in the field of copyright law. The Convention
was adopted in 18806, but it was revised and amended several times. The
Convention established the Berne Union?®, what consists of the Member
States of the Convention. The most important task of the Union is the pro-
tection of authors’ literary and artistic works. One of the original problems,
which led to the adoption of the Convention, was that the authors” works
were protected only in the country of the origin and in the other countries
the work could be used and translated freely. Authors’ licences were required
only if the country of the user and the country of origin concluded a bilat-
eral agreement about the exploitation of the work, but the number of these
kinds of contract were considerably few.* The conception of a general copy-
right convention was emerged first in 1878 on the Paris World’s Fair. The idea
was that all of the contracting states” authors shall enjoy the same rights
in every contracting state. This was the main principle of the international
copyright conference as well, which was held in Berne, 1884, where the
draft of the Berne Convention was adopted.” In harmonization with the
main principle the most important acquisition of the Convention was that
it established the obligation of protection, so the literary and artistic works
enjoyed protection in all countries of the Union.® It is also a significant rule
that the Convention regulates about the inheritance of the copyright, when
states that ,, This protection shall operate for the benefit of the author and bis successors
in title.”’

3 Berne Convention, Article 1.

4 Viktor Ranschburg: A szerzéi jog nemzetkdzi védelmére alkotott Berni Egyezmény vo-
natkozasai Magyarorszagra. Budapest. Eggen-Berger. 1901.

5 Ibid.

6 Berne Convention, Article 2 (6).

7 Berne Convention, Article 2.(6).
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According to the Article 2 of the Convention, the expression of ,literary
and artistic works” means ,,every production in the literary, scientific and artistic
domain, whatever may be the mode or form of its expression, such as books, pamphlets
and other writings; lectures, addresses, sermons and other works of the same nature;
dramatic or dramatico-musical works; choreographic works and entertainments in dumb
show; musical compositions with or without words; cinematographic works to which are
assimilated works expressed by a process analogous to cinematography; works of drawing,
painting, architecture, sculpture, engraving and lithography; photographic works to which
are assimilated works excpressed by a process analogous to photography; works of applied
art; illustrations, maps, plans, sketches and three-dimensional works relative to geography,
topography, architecture or science.” The Convention also gives the right to the
Member States, to decide the kind of works which aren’t under protection;
this is the so-called Possible Limitation of Protection of Certain Works. This nega-
tive scope is limited, because it is relating only to political speeches and
speeches delivered in the course of legal proceedings.®

The Berne Convention is very important because it provided the basis
of the copyright law, what is known until today as well. The protection
is based on three fundamental principles. First of all the ,principle of national
treatment”, which means that the work originates in one of the contracting
state (works the author of which is a national of such a State or works first
published in such a State), than it must be given the same protection in each
of the other Contracting States as the latter grants to the works of its own
nationals. According to the second, the ,principle of automatic protection”, the
protection isn’t depends on any formality. The , principle of independence of pro-
tection” means that protection is independent of the existence of protection
in the country of origin of the work.’

3  The objectives and logic of the legal regulations

In the field of copyright law key concepts can be found, which can be con-
sidered as the general principles of the copyright area. Copyright regula-
tion system is determined by these guardian key concepts and most of the

8 Berne Convention, Article 2bis (1).
9 Http://www.wipo.nt/treaties/en/ip/berne/summary_berne.html
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EU Directives” and international treaties were adopted by the alongside
of these issues. The goals are the followings: encouraging the creative activ-
ity, promotion of protection of intellectual property throughout the world.

The aim of copyright legal system is complex, because the regulation needs
to create and maintain the balance between the interest of authors, users and
public, while the regulation system needs to be suitable for the encourage-
ment of creating new intellectual creations. In order to incite intellectual
creations, copyright acts regulate the system of moral rights and economic
rights for authors." The created balance of interests needs to be carried out
between public and private interest, on the side of authors, users, and on the
side of the society, which is the audience in the broader sense as well. The
shift in the balance of interests in copyright law relationships can be found
especially in the area of license agreements. To eliminate this situation the
lawmaker established some guarantee legal regulations into the copyright
acts. It needs to be emphasized that these warranty regulations are declared
for the benefit of authors, because they can be in a more defenceless situa-
tion in a contracting process."

Copyright law is the area of law which necessitate international regulations.

4  Regulations of European Union in the field of copyright
law

Copyright law is such a legal area, which requires significant legal harmon-
isation all over the European Union. The most important reason of the
significant and numerous EU legal regulations related to copyright law
is the internal market and the nature of copyright relation, because in the
time of information society these can be cross-border relations. On the
one hand, it is a great possibility, both for authors and for users (for the
whole society), but on the other hand the cross-border relations could cause
many problems (just think about the infringement of copyright). According
to these issues we can state, that the law-makers are not in a favourable situ-
ation, when they need to settle up a system of regulations in a way, where

10 See more in the detailed argument of Copyright Act.

W GYENGE, Aniké. A szerzdi mit dra — dijak ag egyedi felhasgndlisi szerzddésekben. Part 1,
Iparjogvédelmi és Szerzdi Jogi Szemle, 2004/12. http:/ /www.sztnh.gov.hu/hu/kiadv/
ipsz/200412/01-gyenge-aniko.html?printable=1#1
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they have to take into consideration the principle of interdependence and
the interests and rights of authors, users and the public.'” This social and
legal situation became more complex and complicated since the free flow
of information.”

The harmonization of the law of copyright in the European Union had two
phases, with different ambitions and goals. According to this distinction,
we can talk about the first and the second generation of the directives."

5  First generation Directives

First generation directives are the Software Directive'®, the Rental Right
Directive!®, the Satellite and Cable Directive!’, the Term Directive'®, the
Database Directive', the Information Society Directive?, the Resale
Directive® and the Enforcement Directive®. The historical background
of these directives was the Green Paper of the European Commission®,

12 See more: HILTY, Reto M.; NERISSON, Sylvie. The Balance of Copyright. In:
BROWN, Karen B.; Snyder, David V. (ed.). General Reports of the XV 111th Congress of the
International Academy of Comparative Law. Springer, 2012, p. 355.

13 RIKOWSKI, Ruth. Rezhinking the ,,Balance in Copyright”: 3 parts to the balance, not just one! 1.
(available on SpringerLink).

14 GOLDSTEIN, Paul; HUGENHOLT?Z, Bernt. International Copyright, Principles, Law and
Practice. Third Edition, Oxford University Press, 2013, p. 67.

15 Council Directive 91/250/EEC of 14 May 1991 on the legal protection of computer
programs [O] L 122, 17. 5. 1991].

16 Council Directive 92/100/EEC of 19 November 1992 on rental right and lending right
and on certain rights related to copyright in the field of intellectual property [O] L 346,
27.11.1992].

17 93/83/EEC of 27 September in 1993 on the cootrdination of certain rules concerning
copyright and right related to copyright applicable to satellite broadcasting and cable
retransmission. [O] L 248, 6. 10. 1993].

18 Council Directive 93/98/EEC of 29 October 1993 harmonizing the term of protection
of copyright and certain related rights [O] L 290, 24. 11. 1993].

19 Directive 96/9/EC of the European Patliament and of the Council of 11 March 1996
on the legal protection of databases [O] L 77, 27. 3. 1996].

20 Directive 2001/29/EC of the European Partliament and of the Council of 22 May 2001
on the harmonisation of certain aspects of copyright and related rights in the informa-
tion society [O] L 167, 22. 6. 2001].

21 Directive 2001/84/EC of the European Patliament and of the Council of 27 September
2001 on the resale right for the benefit of the author of an original work of art [O]
1. 272, 13. 10. 2001].

22 Directive 2004/48/EC of the Eutopean Patliament and of the Council of 29 April
2004 on the enforcement of intellectual property rights [O] L 157, 30. 4. 2004].

25 Green Paper on Copyright and the Challenge of Technology, Published in 7 June, 1988.
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which was published in 1988.** The first Green Paper was a comprehensive
report, focused on the challenges of technology and its relation to copy-
right. During the time of the first generation directives, a report of the
Green Paper followed it. This was the Follow-Up to the Green Paper in 1991.
The most important goal of the report was to adopt some directives in the
field of copyright law, especially in relation with computer programs, rental
rights, time of protection, databases and satellite. As we can see above, these
objectives materialized.

The first Directive in the field of copyright law was the Software Directive,
and the main objective was to harmonise the Member States’ rules on com-
puter programs.”® The Directive gave the coherent definition of ,,computer
program”, because the rules of Member States weren’t integrated in this ques-
tion. According to the Directive, ,zhe term ‘computer program shall include their
preparatory design material (...) and computer programs shall be protected by copyright
as literary works.” The Directive also declared the authorship of the computer
program as well. ,,The author of a computer program shall be the natural person
or group of natural persons who has created the program or, where the legislation of the

927

Member State permits, the legal person designated as the rightholder by that legislation.

The Rental Right Directive regulated the rights of commercial rental and lend-
ing. The Directive was modified and replaced by the Directive 2006/115/EC.
In this paper we will present the main lines of the Rental Right Directive
under the next title.

The Satellite Directive is regulated alongside by two main issues, the satellite
broadcasting and cable retransmission. The purpose of the Directive was
to promote the free cross-border satellite broadcasting of programmes and
the cable retransmission from other Member States. The Hungarian Copyright
Act (HCA) — according to the Directive — also contains regulations about
the broadcasting and cable retransmission, as one of the economic rights

24 GOLDSTEIN, Paul; HUGENHOLTZ, Bernt. International Copyright, Principles, Law and
Practice. Third Edition, Oxford University Press, 2013, p. 67.

25 See more in EFRONI, Zohar. Access-right: The Future of Digital Copyright Law, Oxford
University Press, 2011, pp. 295-298.

26 MARINESCU, Ana-Maria. EU Directives in the field of copyright and related rights,
In: ROTH, Erika (ed.). Via scientiae inris. University of Miskolc, 2015, p. 253.

27 Directive, Article 2.
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of author.”® According to the Directive rightholders shouldn’t need to clear
right in all countties individually®’ This regulation unburdened the method
of broadcasting and retransmission. The Directive regulates the compulsory
collective rights management, which means that the collective societies are
assigned to exercise authorization of broadcasting and retransmission.

The Term Directive was adopted first in 1993, but it has been replaced in 2006,
and the second term directive was amended in 2011. The duration of copy-
right is such a question, what changed over time. According to the history
of copyright and especially of the duration of protection we can see that
this time continually increasing, The 1993 Directive regulated the duration
of authors’ right and stated that the duration of protection shall ,,7u for the life
of the author and for 70 years after bis death, irrespective of the date when the work is law-
Jully made available to the public.” The duration of related rights is 50 years and
it should be calculated on the basis of different dates. In the case of perfor-
mance the basis of the calculation is the date of the performance, in the event
of producers of phonograms it is when the fixation is made and of broad-
casting organizations it is the first transmission of a broadcast. According
to this we can see that authors’ right were protected on a higher level.

The Directive 2006/116/EC replaced the 1993 Term Directive. The 2006
version was amended in 2011.

The Database Directive is a two-rate protection regime for electronic and non-
electronic databases. The first step is that Member States have to protect
databases as intellectual creations under the regulations of copyright. The
second level is that they need to provide a new right for database produc-
er.”” This new right is a sui generis right for the creators of databases. To put
it in a nutshell, the creator can prohibit the unauthorised retrieval and /
ot re-use of the content.”

28 Act LXXVI of 1999 on Copyright Law, Article 26, 27, 28.

29 Paul Goldstein — Bernt Hugenholtz: International Copyright, Principles, Law and
Practice, Third Edition, Oxford University Press, 2013, p. 68

30 2006/ 116/EC Directive

31 Directive, Article 1

32 Paul Goldstein — Bernt Hugenholtz: International Copyright, Principles, Law and
Practice, Third Edition, Oxford University Press, 2013, p. 69

33 Http://eut-lex.curopa.cu/legalcontent/HU/LSU/?uri=CELEX:319961.0009 & qgid=1
452121788166
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In 2001 the Directive on the harmonisation of certain aspects of copyright
and related rights in the information society was adopted (Infosoc Directive).
The aim of the Directive was the general and periodical arising need that
copyright regulations have to act upon the new challenges of the modern
technique and social needs.

In particular, the Directive regulates three main areas of copyright law:
reproduction rights, the right of communication and distribution rights.

The reason that reform of copyright related regulations emerging from
time to time shows that the social changes call for new regulations. In most
of the cases, these needs emerge from the development of information

technology.

The second directive in 2001 was the Resale Right Directive. The main objective
of the Directive was to harmonize the legislation of Member States in the
way that stipulates a compulsory resale right for the benefit of the author.
Resale right is the inalienable right of the author of an original work of art,
for which he receives a percentage of the price obtained for any resale, made
by professionals from the art market of this work (auction houses, galleries
or any other art market). Resale right is a special right of the original author
of the work. In Hungary — because of the regulation of Berne Convention
about resale right — the legal institution is regulated since 1978. Nowadays
the Hungarian Copyright Act stipulates the rules of resale right in a sepa-
rate chapter. This is the Chapter X about designs for fine art, photographic,
architectural, and applied art works as well as industrial designs and technical
structures.” According to the Directive, the most important criterion to the
application of the benefit is that the entitled person can only be the author
of the original work.” The abovementioned balance of copyright can also
be found in the ruling of resale right, because resale right is an integral part
of copyright and is an essential prerogative for authors that the need for
providing creators with an adequate and standard level of protection can
be ensured by the resale right.

34 See more about the resale right in Hungary: KISS, Tibor. A kévetd jog — Egy jogin-
tézmény multja, jelene és jovdje a magyar szetzdi jogban. Miskolei Jogi Szemle. 2007 /1;
GYENGE, Aniké. A képzémuivészeti alkotisok szerz6i jogi védelmérsl — kilonos
tekintettel a kovetd jogi szabélyozas modositasara, Infokommunikdcid és Jog. 2005/ 3.

35 Ditective Preamble (1).
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Resale right has been ruled by the Berne Convention already, but it could
have been endorsed in the case if the country of origin also admits it.
This limitation is antagonistic with the main conception of the European
Community. These reasons led to the adoption of the Directive.

The Directive also determines the amount of the rates, so called threshold,
to which the author is entitled. The Directive gives the right to the Member
States to determine the minimum sale price, but it cannot exceed 3000 €.
The Directive calls the amount of the rate a ,,ropalty”. According to the
expression of royalty it can be stated, that the amount is determined by per-
centages of the amount is based on the sale price and the author is entitled
to the royalty after any further sale.

The Directive on the enforcement of intellectual property rights stipulates that all
Member States need to apply effective, proportionate and dissuasive rem-
edies and penalties against counterfeiting and piracy. These measures and
procedures should be sufficiently dissuasive, but avoid creating barriers
to legitimate trade and offer safeguards against their abuse. In Hungary”’,
the enforcement and protection of copyright constitutes a complex system
of sanctions, because there are so-called civil law sanctions regulated by the
Hungatian Copyright Act and in connection with the Hungarian Civil Code™
and there are ctiminal law sanctions stipulated by the Criminal Code.”” The
Hungatian Copyright Act” declates that ,If bis [the author’s] rights are infringed,
the author may — in accordance with the circumstances of the case — have recourse to the
civil law remedies. (...)” Furthermore in the event of copyright infringement the author
may also demand compensation for damages in accordance with the provisions of civil
liability"'. In the event of any violation of personal rights (...) anthor may also demand
restitution® in accordance with the general rules of civil law.”

36 Directive, Article 3, Section 1-2.

37 About the relation between the Union’s and Hungarian regulation see: BACHER, Vilmos;
FALUDI, Gabor: Jogérvényesités a szellemitulajdon-jogok teriiletén. Iparjogvédelnmi
bs Szerzdi Jogi Szemle. 2005/04. http:/ /www.sztnh.govhu/hu/kiadv/ipsz/200504/01-ba-
cher.html#2

38 Act V of 2013o0n the Hungarian Civil Code (HCC). This is the new Hungarian Civil
Code, its ancestor was the Act IV of 1959 on the Civil Code.

39 Act C of 2012 on the Criminal Code (CC).

40 Chapter XIIT of HCA, Article 94.

41 Stipulates by the Title XXVI of HCC.

42 Regulated by Section 2:52. of HCC.
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With this sanction system, the appropriate enforcement and protection
of copyright and related rights is realizing in Hungary.*

In the 1990 s a new proposal was also on the agenda of the European
Commissions harmonization programme, after the adoption of the
Enforcement Directive as the last one in the work program of the Green
Paper in 1988.* The next Green Paper was adopted in 1995 and is entitled
the ,,Copyright and Related Rights in the Information Society”.

6 Second generation Directives

As 1 mentioned it before, in 2006 the Term Directive has been amended. The
Directive 2006/116 on the term of protection of certain related rights was
also modified by the Directive 2011/77/EU. The term of the protection has
been extended to 70 years for performers and sound recordings too. The
cause of the extension of the term of protection was that, ,performers gener-
ally start their careers young and the current term of protection of 50 years applicable
to fixcations of performances often does not protect their performances for their entire life-
time. Therefore, some performers face an income gap at the end of their lifetime. In addi-
tion, performers are often unable to rely on their rights to prevent or restrict an objection-
able use of their performances that may occur during their lifetime.”™

The modification brings the rights of authors and rights of performers
closer to each other with regard to the term of protection. Due to the modi-
fication performers entitled to a remuneration over a longer petiod of time.*

The second Directive on Rental Rights and 1ending Rights* was adopted in 2006
and this modified the first Rental Right Directive. Like all of the copyright

45 See more in this topic: SAPI, Edit. A szerz6i jogi jogsértés kovetkezményeirsl — kiilonos
tekintettel a kartérités, az alaptalan gazdagodas visszatéritése és a sérelemdij alkalma-
zhatdsagara. In: Decemr anni in Europae Unione, Miskolc, 2015. National Report on the
Directive 2004/48/EC http://www.sztnh.gov.hu/jogervenyesites/Nemzeti_Jelentes.

df

44 1:C)}()LDSTEIN, Paul; HUGENHOLTZ, Bernt. International Copyright, Principles, Law and
Practice. Third Edition. Oxford University Press, 2013, p. 69.

45 Directive, Preamble, (5).

46 MARINESCU, Ana-Maria. EU Directives in the field of copyright and related rights,
In.: ROTH, Erika (ed.). Via scientiae inris. University of Miskolc, 2015. p. 256.

47 Directive 2006/115/EC of the Eutropean Parliament and of the Council of 12
December 2006 on rental right and lending right and on certain rights related to copyri-
ght in the field of intellectual property [O] L 376, 27. 12. 2000].
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legislations the origin of this Directive was also the importance and increas-
ing development of the technology and the modern social needs. The
abovementioned balance of the copyright appears in this Directive as well.
The provisions of the Directive oblige the Member States to make laws
which ensure the right to authorise or prohibit the rental® and lending®
of originals and copies of copyright works.

According to the Directive, authors and performers are entitled to get equi-
table remuneration. Additionally they have the right to entrust the adminis-
tration of this right to collecting societies representing them. The definition
of ,equitable remuneration” also occurs in lots of copyright related legal
documents, but it is a quite flexible terminology.

Important part of the Directive is the limitation of rights, but the limitation
of the rights is just an opportunity for the Member States, not an obliga-
tion.”” Cases of the limitation are the followings: private use, use of short
excerpts in connection with the reporting of current events; ephemeral fixa-
tion by a broadcasting organisation by means of its own facilities and for
its own broadcasts and use solely for the purposes of teaching or scientific
research.”

The 2009/ 24 Directive on legal protection of computer programs™ was born as the
result of the amendment of the Directive1991/250/ EEC. The cause of the
new Directive can be found especially in the increasing role of the computer
program technology. As its ancestor, the new Directive declares also, that
computer programs should be protected as literary works. Computer pro-
grams also include their preparatory design material as well. The Directive
regulates he authorship of the computer programs, the scope and the limita-
tions of the exclusive rights of the rightholder, and some special measures
of protection as well.

48 Rental means making available for use, for a limited period of time and for direct or in-
direct economic or commercial advantage.” (Article 2. (1) a)).

49 Lending means making available for use, for a limited period of time and not for direct
or inditect economic or commercial advantage, when it is made through establishments
which are accessible to the public.” (Article 2. (1) b)).

50 Article 10: Member States may provide for limitations to the rights (...).

51 Article 10. 1 Section, a) — d).

52 Directive 2009/24/EC of the European Patliament and of the Council of 23 April
2009 on the legal protection of computer programs [OJ L 111., 5. 5. 2009].
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On the 25" of Octobet, 2012 the Directive of orphan works® was adopted.
The Hungarian legal regulation preceded the EU harmonization. In Hungary,
orphan works are regulated since 2009**. In Hungary, the original problem,
which proved the need for the legal regulation on orphan works, was the set-
tlement of the Hungarian films, which was born before the World War I1.%°

According to the Directive, a work or phonogram should be regarded
an orphan work, if none of the rightholders of work or phonogram is iden-
tified or, even if one or more of them is identified, none is located despite
a diligent search.” It is important, that the Directive does not concern to the
national regulations of anonymous or pseudonymous works.”” Orphan
works or phonograms can be used only if the diligent search® had been
already performed.”

The scope of the directive is quite different, than other copyright law
Directives, because according to the Article 1 of the Directive, its scope
concerns to certain uses of orphan works by publicly accessible librar-
ies, educational establishments and museums, as well as by archives, film
or audio heritage institutions and the public-service broadcasting organisa-
tions, what are established in the Member States, in order to achieve aims
related to their public-interest missions.

The Directive declares the mutual recognition in relation to orphan works,
which means, that if a work or phonogram is considered an orphan work
in a Member State, it shall be considered an orphan work in all Member States.”

53 Directive 2012/28/EU of the European Patliament and of the Council of 25 October
2012 on certain permitted uses of orphan works [O] L. 299., 27. 10. 2012].

54 In the United Kingdom for example, there were no orphan works regulation until 2014.
http://copytightuser.org/topics/orphan-wotks/. 29" October 2014 was the deadline
of the implementation.

5 GRAD-GYENGE, Aniké. Magyar arvak valahol Eurdpaban. Iparjogvédelmi és Szerzdi Jogi
Szemle. 2012/6, pp. 31-32.

56 Directive, Article 2 (1).

57 Directive, Article 2 (5).

5 In accordance with the 3 Article of the Directive, the ,,diligent search shall be carried out
in the Member State of first publication or, in the absence of publication, first broadcast, except in the
case of cinematographic or andiovisual works the producer of which has his headquarters or habitual
residence in a Member State, in which case the diligent search shall be carried out in the Member State
of his headguarters or habitnal residence.”

59 Article 3 (1).

60 Article 4.
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The Directive also regulates the permitted uses of orphan works and with
this regulation a certain limitation is also materialized. According to this
regulation, Member States have to provide for an exception or limitation
to the right of reproduction and the right of making available to the public,
which is provided by the Infosoc Directive, for the purpose to ensure that
the entitled organisations® could use orphan works in certain ways. These
certain ways are the followings: the aim of the limitation is to use orphan
works contained in their collections by making it available to the public,
by acts of reproduction. The limitation is realizing for the purposes of digi-
tisation, making available, indexing, cataloguing, preservation or restoration.
According to this limitation it can be stated, that this is the first Directive
in the field of copyright law, in which the focus is the limitation.®

The last Directive until recently was the collective management Directive®,
and the deadline for the implementation is 10™ April 2016. The directive
is designed to improve the online licensing of music by collective manage-
ment organisations® across the EU. The Directive allows a so-called ,,multi-
territorial” licencing, what allows to online music service providers to obtain
licences from collective management organisations operating across
EU borders. According to the Recital of the Directive, this type of licensing
is expected to give consumers wider choice to download music or to listen
to it in streaming mode and to encourage the development of new models
of music access. The development of legal online music services across
the EU is also expected to help in the fight against online infringements
of copyright.”®

61 The Article 1 (1) of Orphan Works Directive lists these institutions: publicly accessible
libraries, educational establishments and museums, as well as by archives, film or audio
heritage institutions and public-service broadcasting organisations, established in the
Member States.

62 GRAD-GYENGE, Anik6. Magyar arvak valahol Eurépaban. Iparjogvédelmi és Szerzdi Jogi
Szemle, 2012/6. 33 p.

63 Directive 2014/26/EU of the European Patliament and of the Council of 26 February
2014 on collective management of copyright and related rights and multi-territorial
licensing of rights in musical works for online use in the internal market [O] L 84,
20. 3. 2014].

64 Management of copyright includes granting licences to users, monitoring the use of ri-
ghts, collecting revenues and distributing them.

65 Http://eut-lex.curopa.cu/legal-content/EN/LSU/?uri=CELEX:320141.0026 & gid=
1452377573570
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7  Summary

As we can see, the Buropean harmonization covers almost all field of the
copyright. It can be regarded typically, that harmonization is urgent in those
fields of copyright mostly, where the amount of the digitalization is able
to harm or endanger copyright and related rights.

EU harmonization is a continuous legislation, where, in accordance with the
new needs of society and most important interests of rightholders, the revi-
sion and amendment of Directive is also common and unavoidable.

Since the last Directive was adopted, the implementation obligation has not
executed yet in all of the Member States. The deadline of the transposition
is 10™ April, 2016, what means, that the problems and issues which occur
in the practice will appear in this year.
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Modalities made use of in order to extinguish
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Abstract in original language

Codul civil romén, care a intrat in vigoare in data de 1 octombrie 2009, pre-
vede ca sunt moduri de stingere a obligatiilor civile urmatoarele: plata obli-
gatiei, compensatia, confuziunea, remiterea (iertarea) de datorie, imposibili-
tatea fortuitd de executare, precum si alte moduri expres prevazute de lege.
Prin expresia ,,alte moduri expres previazute de lege” legiuitorul se referd
la moduri de stingere a obligatiilor care sunt reglementate in alte texte legale
decit cele cuprinse in partea din lege care are ca obiectiv expres reglemen-
tarea stingerii obligatiilor, cum ar fi executarea silitd in naturd a obligatiilor,
executarea silita prin echivalent etc.

Keywords in original language

stingerea obligatiilor; plata obligatiei; compensatia; confuziunea; remiterea
de datorie; imposibilitatea fortuitd de executare.

Abstract

The Romanian Civil Code, which has been enforced on October 1-st, 2009,
does institute as valid modalities able to extinguish civil obligations the fol-
lowing juridical procedures: the respective obligation’s effective payment;
compensation (indemnification); confusion; the debt’s delivery (forgiven
debt); the fortuit impossibility of execution as well as other modalities
explicitly stated by the law. Through the use it does make of the expres-
sion: ,,other modalities explicitly stated by the law”, the legislator does mean
some other modalities made use of in order to extinguish obligations which
are ruled by legal texts that are situated elsewhere than in the concerned
law’s exact part which is explicitly dedicated to the objective of ruling the
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civil obligations’extinction. For example, some among these latters are: the
obligations’constrained execution in kind, the obligations’constrained exe-
cution through equivalent deeds etc.

Keywords

Obligations’extinction; Obligations’payment; Compensation
(Indemnification); Confusion; Debt’s Delivery (Forgiven Debt); Fortuit
Impossibility of Execution.

1  Preliminary matters

The Romanian Civil Code does institute as modalities made use of in order
to extinguish civil obligations, which are correlative to the claim rights, the
following juridical procedures: the respective obligation’s effective payment;
compensation (indemnification); confusion; the debt’s delivery (forgiven
debt); the fortuit impossibility of execution as well as other modalities
explicitly stated by the law (C.C’s art. 1615).

Doctrine has classified the modalities made use of in order to extinguish
obligations by suiting several criteria, among which two have been more
frequently applied: a) suiting the role held by the sides’wills in the extinction
of the obligational relationship and b) suiting the respective eventual facts
that the obligation’s extinction has brought or not the fulfillment of the
creditor’s claim'.

a) Suiting the role held by the sides’wills in the extinction of the obliga-
tional relationship, the distinction is made between: i) modalities made use
of in order to extinguish obligations which do suppose the existence of the
sides’wills, such as: the obligation’s effective payment; the debt’s delivery
(forgiven debt); conventional compensation (indemnification); deed per-
formed as a payment and ii) modalities made use of in order to extinguish
obligations which do not involve the existence of the sides’wills, such as: the
fortuit impossibility of execution; confusion; legal compensation (indemni-
fication) and judiciary compensation.

I STATESCU, C.; BIRSAN, C. Drept civil. Teoria generaléi a obligatiilor, IX-th edition revised
and completed, Bucuresti: Ed. Hamangiu, 2008, p. 377-378.
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b) Suiting the respective eventual facts that the obligation’s extinction has
brought or not the fulfillment of the creditot’s claim, the distinction is made
between: (i) modalities made use of in order to extinguish obligations which
do bring the fulfillment of the creditor’s claim, such as: compensation
(indemnification); confusion; deed performed as a payment and (ii) modal-
ities made use of in order to extinguish obligations which do not bring
the fulfillment of the creditor’s claim, such as: the debt’s delivery (forgiven
debt); the fortuit impossibility of execution.

2 Obligation’s payment

Concept. The obligation’s payment does mean the willful execution of the
deed which does constitute the respective obligation’s object itself;
[C.Cs art. 1469 par. (1)]. In order to render feasible the obligation’s extinc-
tion through payment, the debtor ought to execute exactly the deed to which
he is obliged, being, therefore, unable to substitute this respective deed
by another one, should this latter even be more worthy than the former.
The juridical procedure usually known as ,,payment” does not only consist
in the fact of handling to someone else a sum of money (as the common
language of profanes does describe it) but, ultimately, in the willful execu-
tion of whatever deed the debtor might be due to perform, no matter which
might be its exact object [C.Cs art. 1469 par. (2)]. The object of the pay-
ment may be constituted, respectively, by the deeds ,,to give”, ,,to do” or ,,to
do not”. The seller who does operate the transfer of his ownership right over
an asset does execute a payment, but so does too the purchaser who effec-
tively pays the due price of the concerned good; so does the medical doctor
who does perform a consultation, as well as his respective patient who does
pay for the medical examination etc. The payment’s juridical ground is the
debt (C.C’s art. 1470), that is to say the existence, for the debtor, of a valid
obligation to fulfill. Should the respective debt not exist, we would find our-
selves in the presence of an undue payment [C.C.s art. 1341 par. (1)], there-
fore the concerned payment could constitute a subject of restitution. In the
cases when, eventually, the debt would be previously extinguished or when
the effective payment’s recipient could be proven as not being the true credi-
tor, the concerned debt should be considered as non-existing;
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The person enabled to fulfill the payment. The Romanian Civil Code does insti-
tute as a principle the fact that the obligation’s payment may be performed
by whatever person, should she even be a third side in respect to the con-
cerned obligation (C.CJs art. 1472). Thus, the common rule is the one that
the creditor could in no way refuse the payment fulfilled by a third side.
Such a payment would be valid, should only the third side perform it with
the intention of extinguishing the debtot’s obligation and not by mistake.
However, the law does state the existence of the following exceptions from
this rule:

a) Should the debtor previously bring to his knowledge the fact that
he is opposing to the concerned payment’s performing, the creditor
would be, thereby, due to refuse the payment offered by a third side,
except for the case when such a refusal would bring to the creditor
an undue prejudice [C.C’s art. 1474 par. (1)]; the debtor does not
have to motivate his own opposition, but he does necessarily have
to notify it towards the creditor before the third side may perform the
concerned payment and not after its fulfillment;

b) When the concerned obligation’s intrinsic nature does impose its exe-
cution by the debtor only, the creditor may refuse the concerned obli-
gation’s payment if performed by a third side [C.Cs art. 1474 par. (2)];
for example, such is the case of the intuitu personae obligations;

¢) When the sides’convention does impose the obligation’s execution
to the debtor only, the creditor may refuse the concerned obliga-
tion’s fulfillment (payment) by a third side [C.C’s art. 1474 par. (2)].

The payment made by a third side would extinguish the concerned obliga-
tion should it be done upon the debtor’s behalf only; in the contrary case,
it would not be valid and, therefore, the debtor could not be liberated from
the concerned payment’s execution [C.C’s art. 1474 par.(3)]. Thus, should
a third side perform the concerned payment upon its own behalf, it would
thereby not be valid. The third side which does perform a valid payment
cannot subrogate itself within the creditor’s rights in other cases than the
ones which are stated by the law [C.C.s art. 1474 par. (3)].
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By taking into consideration the law’s dispositions, doctrine has reached

to the conclusion that the payment of an obligation may be performed

by the following persons?

)

b)

the debtor, being a side of the obligational relationship, is the person
mainly interested in performing the respective payment, being able
to pay either himself in person or through a chosen representative;

the persons obliged together with the debtor (the joint and several
or either indivisible co-debtors) do pursue the same interest in the
obligation’s extinction by the debtor through a performed payment,
because they too are main debtors;

the persons which have guaranteed for the concerned obligation’s pay-
ment by granting to the creditor real or personal pledges;

the third sides which have acquired a good upon which a pledge has
been constituted in regard to the payment of a claim may execute the
respective payment in order to protect a right of their own;

the third sides which are not directly interested may perform the con-
cerned payment upon the debtot’s behalf with the intention of grant-
ing him a liberality or either with the intention of administrating his
interests or with the intention of fulfilling a mandate contract.

The person enabled to receive the payment. According to the law, the payment

ought to be done towards the following persons (C.Cs art. 1475): a) to the

creditor (in the case of his death, towards his heirs); b) to the creditor’s legal

(parent, tutor, curator) or conventional representative (proxy); c) to the per-

son indicated by the creditor; d) to the person authorized by the judicial

court to receive it. All the other persons, which do not own the legal right

of receiving the concerned payment, do have the quality of third sides.

From the interpretation given to the dispositions of the C.C’s art. 1475

we are entitled to deduce the rule that the payment done towards a third

side is not valid, therefore it does not liberate the debtor. Yet, as exceptions

2 POPESCU, T. R.; ANCA, P. Teoria generald a obligatiilor. Bucuresti: Ed. Stiintificd, 1968,
p. 294 and foll,; STAT]:SCU BIRSAN. op. cit.,, 2008, p. 311; POP, L; POPA, 1. F;
VIDU, S. 1. Tratat elementar de drept civil. Obligatiile. Fd Bucuresti: Urnversul Juridic, 2012,
p. 708 and foll.; VASILESCU, P. Drept civil. Obligatii. Ed.Bucuresti: Hamangiu, 2012,
p. 71; DOGARU L; DRAGHICI, P. Drept civil. Teoria generald a obligatislor. 1l-nd edition
revised and completed Bucuresti: C. H. Beck, 2014, p. 549.
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from this rule, the payment made towards a third side is valid in the follow-
ing situations (C.Cs art. 1477):

a)

b)

d)

the payment done towards another person than the ones who owned
the legal right to receive it would be valid, should it be ratified by the
creditor [C.C.s art. 1477 par. (1) letter a)]; due to this ratifying, should
it be explicit or silent, the creditor does loose the right of invoking
the concerned payment’s relative nullity, while the third side does ret-
roactively become the creditot’s proxy?;

the payment done towards another person than the one who owned
the legal right to receive it but who does, afterwards, become the
entitled owner of the respective claim [C.C’s art. 1477 par. (1) letter
b)]; for example, the third side which has received the payment might
become afterwards the creditot’s heir;

when the payment has been done towards a person which has claimed
it in virtue of a liberating receipt signed by the creditor [C.C/s art. 1477
pat. (1) letter. ¢)]; doctrine has stated that the hypothesis taken into con-
sideration by the legislator may be the one of a conventional subroga-
tion acknowledged by the creditor, when a third side does pay the debt
towards the initial creditor then does sue the debtor in this respect?;

the payment done towards a third side under circumstances other
than the ones mentioned by the C.C’s art. 1477 par. (1) (that is to say
when the payment has not been ratified by the creditor, when the
third side has not acquired the quality of a creditor afterwards the
payment and when the third side does not own a liberating receipt
signed by the creditor) does extinguish the respective obligation only
insofar it does profit to the creditor [C.C’s art. 1477 par. (2)]; for
example, should the debtor not pay towards his own creditor, but
instead towards a creditor of the latter, doing this by his own will (that
is to say with no existing sequester), the respective payment would
be valid because it does profit to the creditor, since it does extinguish
the obligation by which the initial creditor was held towards the credi-
tor of the paying debtot?;

3 POP, L. Tratat de drept civil. Obligatiile. Vol. 1. Regimul juridic general, Bucuresti: C. H. Beck,
2006, p. 453.

4 VASILESCU, op. cit., 2012, p. 72.

5 STATESCU; BIRSAN, op. cit., 2008, p. 313.
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e) the payment done in good faith towards an apparent creditor would
be valid, even if afterwards the proof should be brought of the fact
that this person was not the real creditor [C.Cs art. 1478 par. (1)].

Diligence required in executing obligations. When it comes to the evaluation of dil-
igence required in the execution of obligations, the legislator does operate
the distinction between the diligence level required from non-professionals
and the one required in the case of professional activities. Thus:

a) in the case of non-professionals, the debtor is due to execute his
obligations with the diligence level that a wise owner should dem-
onstrate in the administration of his assets, except for the situation
when through lawful dispositions or through a contract the matter
would be ruled otherwise [C.Cs art. 1480 par. (1)]; therefore, from
the rule of the wise owner’s diligence derogations may be instituted,
both through the legal path and through the conventional one;

b) in the case of obligations which would be intrinsic to a professional
activity, the diligence level should be evaluated by taking into consid-
eration the nature of the exerted activity and the standards which are
specific to each of the considered activities [C.Cs art. 1480 par. (2)].

Object of the payment. In order to ensure the payment’s validity, the debtor
ought to exactly execute the due deed. He could not liberate himself by exe-
cuting another deed than the due one, should the value of the offered deed
be equal or even higher (C.C’s art. 1492).

The modalities through which the payment is performed do differ, suiting
the various types of obligations, as follows:

a) in the case of the result obligation, the debtor is held to provide
for the creditor the promised result [C.C’s art. 1481 par. (1)]. For
example, the obligations assumed by the transporter through the
merchandises’transportation contract are the one of carrying the
respective merchandise towards its destination point and the one
of handling it to its destinatary. In the case of the means’obligation,
the debtor is due to make use of all the necessary means in order
to reach for the promised result [C.Cs art. 1481 par. (2)]. For exam-
ple, the lawyer’s obligation of providing juridical assistance to his cli-
ent is a means’obligation. In this respect, it is important to establish
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b)

d)

the nature of an obligation (is it a ,,result” or a ,,means”’one?) in order
to find out if the deed performed by the debtor has brought or not
the extinction of his obligation;

in the case of the obligation to displace the ownership right over
an asset, the debtor is as well held by the implicit obligations
to handle over the respective good and to preserve it until the han-
dling’s moment [C.Cs art. 1483 par.(1)]. The obligation to displace
the ownership right over real estate assets which are registered in the
real estate office does as well include the one to handle the neces-
sary documents required for the future registration [C.C’s art. 1483
par. Q);

in the case of the obligation to constitute a guaranty, two hypotheses
are possible: (i) should the sides of the obligational relationship have
individualized the respective guaranty, the debtor would therefore
have to comply to the contract’stipulations concerning its qualities;
(i) should the respective guaranty’s form and modality have not been
previously determined (by the law, by a convention or by a judicial
decision), the suppletive norms ruling the sides’wills would be applied,
as they are stated by the C.CJs art. 1487. According to these latters,
the debtor may offer a real or a personal pledge, or whatever other
conveniently fulfilling asset by him chosen, that is to say a guaranty
which could cover the pledged claim or the part from the concerned
claim for which the guaranty has been constituted. After the choice
of that asset, the fulfillment of the conventional formalities stated
by the law in order to validate the respective guaranty does have
to follow as the next step®;

in the case of the obligation to handle over an individually determined
good, the payment is considered to be valid and duly accomplished
through its handling in the status into which the concerned good
had been at the moment of the obligation’s birth, that is to say at the
moment when the contract had been concluded [C.C’s art. 1482
par. (1)]. The good has to be handled at the date agreed upon by the
sides, which may be the moment when the contract has been con-
cluded or an ulterior date. Should the handling of the individually

ZAMSA, C.In: BAIAS, FL.A.; CHELARU, E.; CONSTANTINOVICI, A,; MACOVEIL L
(coord.). Noul Cod civil. Comentarin pe articole, art. 1-2264. Bucuresti: C. H. Beck, 2012,
p. 1575.
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determined good be done at an ulterior moment from the con-
tract’s conclusion, the debtor held by the obligation to handle the
good would as well be implicitly due to preserve the good until its
handling over (C.C.s art. 1485);

in the case of the obligation to handle over some gender goods, the
debtor has the right to choose what exact goods should be handled
over. In order to ensure the payment’s validity, he is obliged to han-
dle over goods of at least an average quality level. (C.C.s art. 1480).
The perdition risk concerning gender goods does fall into the
debtor’s charge, because gender goods do not perish (genera non
pereunt). The C.Cs art. 1678 (a special norm which rules over the
sale-purchase of gender goods) does stipulate that, when the object
of the sale-purchase operation is constituted by gender goods, the
ownership right should be lawfully transferred towards the buyer
at the moment of their individuation through handling over, count-
ing, weighing, measurement or through whatever other modality
agreed upon by the sides or imposed by the goods’intrinsic nature;

in the case of the obligation to give an amount of money, the Civil
Code does establish the following rules (art. 1488):

o should the debtor pay to the creditor the due nominal sum,
he would be liberated from his debt, with no consideration given
to the up-and-down fluctuations undergone by the respective cur-
rency after the moment of the obligation’s birth. The Romanian
Civil Code has instituted as a principle the currencies’nominalism
(which is applicable to all pecuniary obligations). This choice
does involve the fact that the devaluation risk concerning the
payment’s currency ought to be at the creditor’s charge. Yet,
since this juridical norm is a suppletive one, the sides are still
free to insert within their contract some clauses able to restore
the currencies’equilibrium, should the case occur of some mon-
etary fragilities to appear during the development of contracts
with a successive execution. Should such clauses be absent from
the contract, in exceptional cases, the judicial courts would have
to soften the applying of the principles involving monetary nomi-
nalism and contracts’compulsory force, in virtue of the legal dis-
positions ruling the imprevision situations (C.Cs art. 1271);
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the payment may be performed through whatever mean which
is usually employed at the place where the payment has to be done:
the payment modalities (cash, bills of exchange, promissory notes
or checks) do indeed differ suiting the respective geographi-
cal zones, since they are, usually, established through the con-
tract sides’agreement; however, in the case of operations which
do pertain to international trading, they may as well be estab-
lished through agreements between governments or through
arrangements between banks. Should such constraints not exist
and should the sides not have previously agreed upon the respec-
tive payment modality then the debtor, when exerting his right
of choice, would have to take into consideration the local cus-
tom which is valid at the place where the payment has to be done
[C.Cs art. 1488 par. (2)];

should the debtor perform the payment through a check
or through another such payment instrument (bill of exchange,
promissory note etc.) the debt’s extinction would occur under the
condition that the respective instrument should be honoured, that
is to say only after the amount of money has arrived into the cred-
itor’s account. Should the bank refuse the payment of an instru-
ment considering it to be false or either for not holding secu-
rity at all or even not enough, the debtor’s obligation could not
be extinguished;

@) in the case of interests pertaining to amounts of money, the law does

h)

state the fact that they should be agreed upon by the sides; should
such a clause lack from the contract, it is the law which would estab-
lish them [C.C’s art. 1489 par. (1)];

in the case of the ,,to do” obligation, when its intrinsic nature or the
sides’convention do impose its execution by the debtor only, the con-
cerned execution does compulsorily suppose the debtot’s performed
deed [C.C’s art. 1474 par.(2)]. The debtor’s deed may be materialized
in the performing of an action (for example the good’s restitution
by the depositary), the execution of a work (for example to elevate
a building or reparations made to a bridge) or the deed of supplying
a service (for example the transportation of a good).
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Principle of indivisible payment. Through a suppletive norm, the Romanian leg-
islator has instituted the principle of indivisible payment, according to which
the debtor could only liberate himself by executing the whole of the deed
at once, should the deed by itself even be divisible (C.Cs art. 1490); thus,
for example: should the due deed consist in the payment of a sum of money
pertaining to a loan contract, the integral payment would thereby consist
(together) in the capital’s payment as well as in the one of the interests, the
juridical nature of which is to be considered as civil fruits; should the due
deed consist in the execution of a building by an entrepreneur, its integral
payment would thereby consist in the handling over towards the beneficiary
of the whole (and achieved) work; in the case when the due deed would
be indivisible through its intrinsic nature (as it is in the case of the ,,to
do not” obligation), its payment may be done as a whole only” The case
when the creditor has previously given his agreement (should it be explicit
or silent) upon a partial payment does constitute an exception from this rule
(for example the creditor’s deed of accepting a partial payment does bear
the meaning of his implicit renunciation in what concerns the legal benefit
of the payment’s indivisibility). Should the concerned deeds be successive
(for example the monthly payment of a life annuity) each of the partial pay-
ments would have to be respectively executed at their own deadlines. In all
the cases when the debtor would perform a partial payment, the supplemen-
tary expenses caused to the creditor by this action (for example insurance
or transportation expenses) should be at the debtor’s charge, even when the
creditor has previously accepted such an execution [C.C’s art. 1490 par. (2)].

Payment’s place. In order to determine the payment’s place, the Romanian Civil
Code does establish the following rules [art. 1494 par.(1)]:

a) the payment’s place is, usually, the chosen place which has been
explicitly agreed upon by the sides of the juridical relationship. In vir-
tue of the contractual freedom’s principle, the sides are lawfully enti-
tled to establish the place of the deed’s execution, which may be the
debtor’s domicile, the creditor’s domicile or whatever other place (for

7 POP, op. cit., 20006, p. 458; ZAMSA. In: BAIAS; CHELARU; CONSTANTINOVICI;
MACOVEI (coord.), op. cit., 2012, p. 1577.
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b)

example the site where the concerned good is going to be fabricated
or the location where the good is situated at the moment of the
contract’s conclusion);

should an explicit clause concerning the sides wills lack from the con-
tract, the payment’s place may be determined by taking into consider-
ation one among the following criteria, suiting the occurring cases: the
deed’s intrinsic nature, the contract’s existing clauses, the usual prac-
tices accustomed among the sides or the general customs pertaining
to the respective matter. Thus: (i) the deed’s intrinsic nature should
be taken into consideration when it would, by itself, impose a certain
place of the payment, for example: medical or lawyers’ consultations
are provided at the debtor’s professional domicile; (ii) the side’silent
will should be taken into consideration when it could be established
»upon the contract’s ground”, that is to say through the interpreta-
tion of all the contract’s clauses; (ii) the usual practices accustomed
among the sides should be taken into consideration when the side
which does invoke them could bring evidence through which to sup-
port their existence; (iv) finally, conventional customs as well as legal
uses should be taken into consideration;

for the situation when the sides have not explicitly expressed their
wills in what concerns the payment’s place and it also could in no way
be determined through none among the criteria enumerated by the
legislator, the payment’s place could still be determined through the
use made of the following suppletive rules, which do take into con-
sideration the respective objects of the concerned obligations: (i) the
general rule is that the obligation has to be executed at the debt-
or’s domicile or headquarters from the date of the contract’s con-
clusion; (ii) pecuniary obligations have to be executed at the credi-
tor’s domicile or headquarters from the agreed upon date of the pay-
ment; (iii) the obligation to handle over an individually determined
good has to be executed at the place where the good was located
at the date of the contract’s conclusion; Payment’s date. As in the case
of determining the payment’s place, in order to establish the pay-
ment’s date the legislator does take into consideration as a prime cri-
terion the respective wills of the sides participating in the juridical
relationship (should they be explicit or silent) and next, as subsidiary

272



Systémové otazky soukromého prava

ones, some criteria upon the ground of which the payment’s date

could be determined. The law does, therefore, institute the following

rules (C.C’s art. 1495):

o the date of the deed’s execution is the one explicitly agreed upon
through the sides’convention;

= should an explicit clause concerning this matter lack from the
contract, the payment’s date may be determined ,,upon the con-
tract’s ground”(that is to say through the interpretation of all
the contract’s clauses, in order to deduce the sides’implicit inten-
tions in this regard) or either upon the ones of the usual practices
accustomed among the sides or of the general customs pertaining
to the respective matter;

o for the situation that the term could in no way be determined
through making use of these criteria, in what concerns the pay-
ment’s date the law has instituted the following general and supple-
tive rule: the debtor’s obligation ought to be executed ,,at once”,
that is to say at the moment of the contract’s conclusion, thereby
considering it the precise moment when the concerned obligation
has become effectively exigible.

Obligations adyanced payment. According to the law, should the obligation
be endowed with a (suspensive) term, the ruling presumption would be the
one that this latter has been instituted for the debtor’s benefit. Yet the case
when from legal dispositions, from the sides’wills or from existing circum-
stances the fact would result that the suspensive term has been stipulated for
the creditor’s benefit or for the one of both sides, (C.C.s art. 1413), situation
into which the debtor could not execute in advance his obligation without the
creditor’s explicit agreement, should constitute an exception from this rule.

The C.C’s art. 1496 par. (1) does institute the suppletive rule accord-
ing to which the debtor is free to execute his obligation even before its
scheduled deadline. As exceptions from this rule, the debtor is not entitled
to execute his obligation before its scheduled deadline in the following cases
[C.Cs art. 1496 par. (1)]:
a) should the sides have agreed upon the contrary, that is to say they
should have explicitly mentioned in their convention the fact that the
obligation could be executed at its deadline only;
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b) should the exclusive payment at deadline only result from the con-
tract’s intrinsic nature or from the circumstances of its conclusion;

¢) should the creditor have a legitimate interest in the payment’s execu-
tion at its deadline only yet he would refuse the advanced execution
of the obligation [C.C.s art. 1496 par. (2)]. In this case, the creditor
is held by the obligation to prove the existence of his own legitimate
interest (for example, a legitimate interest might stand in the facts that
the sides had previously agreed to simultaneously fulfill their recipro-
cal deeds and that it would be impossible for the creditor to execute
his own obligation in advance, that is to say at the same time when the
debtor might want to execute his own deed). In all the cases when the
debtor would execute his obligation in advance, the supplementary
expenses caused to the creditor by this fact should be at the debt-
or’s charge [C.Cs art. 1496 par. (3)].

Payment’s pertaining expenses. The legislator has instituted the rule that, should
a contrary stipulation lack, the payments pertaining expenses would
be at the debtor’s charge (C.C.s art. 1498). Apart from the payment’s intrinsic
expenses, the execution of an obligation might as well generate supplemen-
tary expenses which, being in fact independent from the payment’s intrinsic
expenses, are consequently ruled by a different juridical regime than the
formers. Thus, according to the C.C’s art. 1494 par. (2), the side which,
after the contract’s conclusion, would change the location of its domicile
ot, suiting the case, of its headquarters previously determined as the pay-
ment’s place should be due to assume the supplementary expenses which
could be caused by such a change.

Payment’s proof. The Civil Code, referring to the proof means that the debtor
may make use of in order to bring evidence about the done payment, does
dispose that the payment’s proof may be brought through whatever mean
of evidence (C.Cs art. 1499), thereby instituting the principle of the proba-
tive means’freedom in the matter of payment. This norm is a general one and
should be applicable when a special norm would not stipulate the contrary.
As a principle, doctrine does accept the idea that the payment’s proof may
differ suiting the source of the executed obligation and/ ot its object. In the
matter of pecuniary obligations, proof is to be brought according to the
rules concerning the evidence about juridical acts, so the payment’s proof
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has to be brought through existing documents (for example by handling
over the original document which states about the claim). In the case of ,,to
do” obligations, as a principle, whatever mean of evidence is acceptable,
as well as for the ,,to do not” obligations.

Payments  presumptions.  The law has established the following
payment’s presumptions:

a) the existing receipt which does confirm reception of the main deed
does create the relative presumption that accessory deeds have been
executed too (C.C’s art. 1501). Yet this presumption is relative, so the
creditor may present evidence of the fact that the debtor has paid for
the main deed only;

b) the receiptissued to confirm reception of one among the due period-
ical deeds which do constitute the obligation’s object does create the
relative presumption that all of the previously due periodical deeds
have been executed (C.C.s art. 1502);

¢) the voluntary handling over of the original document which does
ascertain the claim, elaborated as a written document under private
signature, by the creditor towards the debtor does create the abso-
lute presumption of the obligation’s extinction as well as the rela-
tive presumption of the obligation’s extinction through payment.
The contrary proof (able to remove the relative presumption) has
to be brought by the side which could be interested in proving the
obligation’ extinction through another modality than payment
[C.Cs art. 1503 par. (1)];

d) the voluntary handling over of the original document which does
ascertain the claim, elaborated as a written document under authen-
tic form does indeed create the relative presumption of the obliga-
tion’s extinction through payment, yet the creditor does remain enti-
tled to prove the fact that the delivery had been done for another
reason than the obligation’s extinction [C.Cs art. 1503 par. (2)], for
example, in order to make a copy of it;

e) should the debtor, one among the co-debtors or the fidejussor come
into the possession of the original document which does ascertain the
claim, this fact would create the presumption that the interested per-
son has acquired it through a voluntary handling over by the creditor
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[C.CJs art. 1503 par. (3)]. Yet, since the presumption is a relative one,
the creditor is entitled to prove the fact that the possession’s loss had
not been voluntary or that the document’s handling over had been
done by an error®;

f) when the payment is done through a banking transfer, two hypoth-
eses do arise: i) should the order cheque be signed by the debtor
and endorsed by the paying credit institution, the respective payment
would be presumed as done (yet, this presumption is a relative one,
because its ground is only the reception of the order cheque by the
paying bank); i) should the debtor have obtained from the credi-
tor’s pertaining credit institution a written confirmation of the pay-
ment done through a banking transfer, this document would, thereby,
constitute an absolute proof of the payment (C.C.s art. 1504); in spite
of the fact that he cannot prove the contrary, the creditor is still
entitled to sue the debtor upon the ground of stating the respective
written document as false; the dispositions of C.Cs art. 1504 ought
to be completed by the ones of C.C’s art. 1497 concerning the date
of the payment done through banking transfer.

The main effect brought by the obligation’s execution is the one of liberat-
ing all of the interested persons (the debtor, the co-debtors, the fidejussor
or the persons which had constituted real guaranties). This effect of the
payment does bring as a consequence the liberation of all pledges. This
is why the creditor which has received the payment is held by the obligation
to agree upon the liberating of all the goods affected by the real guaranties
constituted in order to satisfy to his claim, as well as, should the case occur,
by the one to restitute towards the debtor the goods that this latter had left
in his possession as pertaining pledges of the respective initial obligation
(C.CJs art. 1505).

3 Compensation

Concept. Compensation is defined by the law as being the modality made
use of in order to extinguish obligations which does consist in the fact that
reciprocal debts do simultaneously extinguish until reaching the limits of the
smallest one existing among them (C.C.s art. 1616).

8 TURCU, L. Nou/ Cod civil republicat. Cartea a V'-a. Despre obligatii (art. 1164-1649). Comentarii
si excplicatii. 11-nd edition, Bucuresti: C. H. Beck, 2011 p. 605.
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Legal compensation’s applying domain. Compensation is a modality made use

of in order to extinguish all of the obligations (should they be contract

grounded or not) the objects of which are constituted by amounts of money

or by certain quantities of fungible goods pertaining to an one and same
kind [C.C/s art. 1617 par.(1)].

Compensation does not operate in the following cases (C.Cs art. 1618):

2)

b)

d)

when the claim would result from an act concluded with the inten-
tion of causing a prejudice; for example, the compensation of a debt
by which could be held the victim of an illicit deed could not
be opposed to her, should the respective debt’s creditor be the author
himself of the concerned illicit deed;

when the debt’s object is the restitution of the good given as a deposit
(C.Cs art. 2103) or under the title of a commodate (C.C’s art. 2140);
for example, should the deponent have given to the depositary some
fungible goods afterwards consumed by this latter, at the contractual
term’s deadline the depositary would have to handle over towards
the deponent some goods endowed with the same respective nature
and quality, being unable to refuse their restitution upon the ground
of a compensation, this even if the depositary might be as well the
deponent’s creditor;

when the compensation’ object is constituted by an imperceptible
good; for example, the claim concerning the maintenance pension
could not be meant for the creditor’satisfaction, not even through
compensation, because it is lawfully affected to its owner’s mainte-
nance needs;

when it should operate for the prejudice of the rights acquired
by a third side [C.C.s art. 1622 par.(1)]; for example, the debtor who,
in the quality of an interdicted third side, should acquire a claim upon
his initial creditor could not oppose compensation towards the inter-
dicting creditor [C.Cs art. 1622 par. (2)]. Since the interdict’s effect
is to render unavailable the interdicted goods and money amounts,
between a claim which has constituted the object of an interdict and
a claim generated after the former compensation would, therefore,
be impossible.
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Compensation’s types. Compensation may be legal, conventional or judiciary.
The Romanian Civil Code does explicitly institute the legal compensation
only, but the conventional or judiciary types of compensation are not at all
forbidden by it; furthermore, the C.C’s art. 1617 par. (2) does explicitly
allow, for the sides of a juridical relationship, to request for a judiciaty com-
pensation of their claims. On the other hand, from the dispositions stated
in the C.C’s art. 1506 par. (1), establishing the rules of imputation through
the sides’agreement, we may consequently deduce the idea that compensa-
tion could as well be realized through the conventional way.

Legal compensation. According to the C.Cs art. 1617 par. (1): ,,Compensation
does lawfully operate as soon as two certain, liquid and exigible debts
do exist, whatever might be their respective sources, which have as their
objects an amount of money or a certain quantity of fungible goods
endowed with the same respective nature”.

From the law’statements, the following conditions ought to be fulfilled
so that legal compensation could operate:

a) obligations do have to be reciprocal ones [C.C’s art. 1617 par.(1)].
Thatis" to say both claims do have to exist between the same persons
which do have to be as well simultaneously a creditor and a debtor
one towards the other;

b) the claims ought to be certain, liquid and exigible [C.Cs art. 1617
par. (1)]. Should one of the reciprocal claims be affected by a term,
it could not constitute the object of a compensation, because this
fact would mean that the payment would come to be done before
its term. Yet, only a term issued from legal dispositions or from the
sides’convention could constitute an obstacle for the achievement
of a compensating operation’ As for the term granted by the judicial
court for the payment of one among these debts, that is" to say its
deadline, could not stand against the achievement of a compensation
(C.Csart. 1619), because it does not legally postpone the claim’s exi-
gibility but instead it is a favour granted by the court to the debtor
who might be momentarily unable to pay his due debt at the lawful
term. Should the debtor, inside of such a deadline term, become the

9 POPESCU; ANCA, op. cit., 1968, p. 408.
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creditor of his own creditor, he would, consequently, be able to pay
for his initial debt by invoking the compensation procedure;
¢) The claims ought to have as their objects an amount of money
or a certain quantity of fungible goods endowed with the same
respective nature [C.C’s art.1617 par.(1)]. Should the received fungi-
ble goods be of different natures, legal compensation could no more
operate, because the respective creditors would no more receive what
was due to them, since the obligation’s object has been changed'”;
d) the sides should not have given up, either explicitly or silently, the
benefit of a compensation.
The specific effects of a legal compensation are acting since the moment
when the requirements stipulated by the law should be fulfilled, with
no explicit manifestation of their wills in this sense required from the
two creditors. Should one of them two or both creditors even be declared
as incapable, the compensation procedure would still operate'!

Conventional compensation. Should two reciprocal claims not fulfill the require-
ments in order to achieve a legal compensation, this procedure might still
operate in virtue of an agreement concluded between the sides of the
respective juridical relationship. Though it is not explicitly instituted by the
Civil Code, in whatever situation when the compensation procedure would
not be generally excluded by the law, the sides could still be able to achieve
a conventional compensation procedure. (C.Cs art. 1618).

When it does operate, the conventional compensation procedure does gen-
erate the same effects as the legal compensation but, while the legal com-
pensation does operate since the moment when the two debts do effectively
exist, the conventional compensation procedure does operate only since the
moment when the convention concerning the respective compensation pro-
cedure has been effectively concluded'

Judiciary compensation. In the frame of solving a litigation, should the judicial
court establish some reciprocal obligations at the sides’charges and these
latters would not fulfill the due requirements for a legal compensation (for

10 STATESCU, BIRSAN, op. cit., 2008, p. 381.
11 POPESCU; ANCA, op. cit., 1968, p. 409.
12 STATESCU; BIRSAN, op. cit., 2008, p. 382; POP; POPA; VIDU, op. cit., 2012, p. 738.
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example one of the claims would not be liquid), then the interested side may
require from the court the judiciary compensation of the respective debts
(judiciary compensation may as well be requested through a reconventional
demand). The legal ground of judiciary compensation is the C.Cs art. 1617
par. (2), according to which: ,, A side may request for the judiciary liqui-
dation of a debt, in order to be able to oppose its compensation”. The
judiciary compensation does produce its effects since the moment when
the judicial decision through which the judiciary compensation has been
instituted does remain as definitive.

Compensation’s effects. According to the Civil Code, the compensation proce-
dure does generate the following effects:

a) it does extinguish the reciprocal debts of the two creditors, in the
same way as the payment does (C.Cs art. 1616).Yet, should the right
to sue one of the claims be affected by prescription at the moment
when compensation would be opposed to it, compensation would,
thereby, not operate (C.C.s art. 2505);

b) obligations once extinguished, the guaranties and all of their acces-
sories do become extinct as well. Consequently, the debtor who might
have chosen to give up the benefit of compensation and to effectively
pay for his debt, when he should, afterwards, sue someone for the pay-
ment of by now his own claim, he could not make use of the guaran-
ties formerly provided for the same claim in order to bring prejudice
to other persons, because the compensation’s effects produced for
the benefit of other persons could in no way be removed through the
simple renunciation concerning it [C.Cs art. 1622 par. (3)];

¢) when, between two creditors, two or more reciprocal obligations
do exist, thus eligible for compensation, the rules established for the
payment’s imputation should be applied (C.C’s art. 1620);

d) the fidejussor may oppose towards the creditor of an obligation
by himself guarantied (by the fidejussor) the compensation of the
claim which the main debtor does acquire against the respective cred-
itor [C.C’s art. 1621 par. (1)]. But the main debtor, in order to lib-
erate himself from his creditor, is unable to oppose a compensa-
tion which would concern the creditor’s debt towards the fidejussor
[C.C’s art. 1621 par. (2)];
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e) in the case of existing joint and several co-debtors, the compensation
which would occur between the creditor and one among the joint and
several co-debtors should extinguish the concerned obligation only
within the limits of the debt’s part that was owned by this precise joint
and several co-debtor. [C.C’s art.1450 par.(1)]. After the compensa-
tion has operated, the other joint and several co-debtors do remain
held by only what has been left from the initial debt [C.C/s art. 1450
par.(2)]. Each of the joint and several co-debtors may oppose to the
creditor a compensation which might have occurred between himself
and one among the other co-debtors;

f) in the case of an existing indivisibility, the compensation operating
for the benefit of one among the debtors does extinguish the indivis-
ible obligation and does liberate the other debtors from the creditor;
but these latters do remain obliged to pay towards the compensated
former debtor the equivalent of their former parts of the initial debt
(C.CJs art. 1432);

g) towards third sides, compensation does create the following effects
(C.Cs art. 1622): i)compensation could not be achieved should it bring
prejudice to rights acquired by a third side; i) compensation could not
be given up to should it bring prejudice to rights acquired by a third side.

4  Confusion

Concept. Confusion consists in the reunion within an one and same person
of both the quality of debtor and the one of creditor, this happening in the
frame of a one and same juridical relationship of obligation [C.Cs art. 1624
par.(1)]. The juridical relationship of obligation does suppose the existence
of a connection between two persons, one of them having the juridical
quality of debtor, the other one of creditor. Should the creditor become the
debtor of a one and same obligation (or viceversa), this fact would mean
that he does hold two qualities which are incompatible one to the other and,
consequently, that the respective obligation would be lawfully extinguished
through confusion.

Confusion’s applying domain. Confusion is to be applied to all obligations,
should they be contract-shaped or not, being expected to occur between
individual and/or moral persons.
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Among individual persons, confusion does usually occur in the case
of a claim’s cession o, either, in the matter of successions, when the credi-
tor would inherit from his debtor or viceversa. Among moral persons, con-
fusion does operate on the occasions of their reorganizing through fusion,
division or transformation. For example, the existing juridical relationship
of obligation between two moral persons should be extinguished if the
moral person resulting from their fusion by absorption would become its
own debtor. The Civil Code does state that, if debt and correlative claim
should find themselves into an one and same patrimony, but in different
masses of assets which do exist inside of it, confusion would, thereby, not
operate [C.Cs art. 1624 par. (2)]. Consequently, the conditions which the
law does impose so that confusion could lawfully operate are, respectively,
that debt and correlative claim should find themselves into an one and same
patrimony but as well into an one and same among the patrimony’s constitu-
tive parts. (C.CJs arts. 31-33).

Confusion’s effects. According to the law, confusion does generate the following
effects:

a) confusion does lawfully extinguish the concerned obligation
[C.C)s art. 1624 par.(1)] with all its guaranties and its other acces-
sories which come to be deprived of their respective objects [this
conclusion has to be logically deduced from the dispositions of the
C.CJs art. 2428 par. (2) concerning the mortgage’s extinction];

b) the confusion which does operate through the reunion of the quali-
ties of creditor and of debtor does bring the ceasing of fidejussion,
therefore such a confusion does indeed profit to the fidejussors
(C.C’s art. 1620), because it does liberate them, since the guaranty
by them provided should be extinguished;

¢) the occurring confusion between the existing qualities of mort-
gage’s creditor and, respectively, owner of the real estate mortgaged
asset does extinguish the accessory real mortgage right [C.Cs art. 1625
pat. (1)]; for example, should the mortgage’s creditor inherit or buy the
real estate mortgaged asset which does constitute the guaranty of his
own claim, the respective mortgage would be thereby extinguished;

d) the confusion which does operate through the reunion of the quali-
ties of, respectively, fidejussor and creditor or either of the ones
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of fidejussor and main debtor does indeed bring the ceasing of the
fidejussion, but does not extinguish the debtor’s main obligation
(C.C’s art. 1626); this confusion does neither extinguish the other
fidejussors respective obligations of providing, each of them, the due
guaranty;

e) should one among the joint and several creditors acquire as well the
quality of a debtor, the occurring confusion should extinguish the
joint and several claim only within the limits of the respective part
of it which had previously belonged to the concerned former credi-
tor. The other joint and several creditors do preserve their regressive
lawsuit right against the creditor through the person of whom confu-
sion has operated, in a direct proportion with the claim’s parts which
do belong to each of them (C.Cs art. 1439);

f) the confusion operating between the creditor and the debtor
of an indivisible obligation does indeed extinguish the respective
obligation and does as well liberate the other co-debtors from the
creditor’s claim, but these latters would still be held to pay towards the
former debtor turned into a creditor the respective equivalent values
of their own parts of the initial debt [C.Cs art. 1432 par. (1)].

Confusion would bring no prejudice to the rights acquired by third sides
which might concern the claim that has been extinguished through confu-
sion, should these rights have been born prior to the confusion’s moment
(C.Cs art. 1627). For example, the confusion operated between the quali-
ties of locator and locatary, appearing due to the fact that the locatary has
acquired in the meantime the ownership right over the good he had been
previously locating does indeed bring the ceasing of the obligational rela-
tionship of location, but yet does not interrupt the current effects of the
obligational relationship of sublocation to which the former locatary might
have once consented.”

Confusion may also cease due to the disappearance of the cause which
has determined it. Should the confusion be cancelled, the initial obligation
would be restored retroactively (C.C’s art. 1628). The initial obligation once
restored, its accessories should be restored too, except for the case when

13 STEFANESCU. In: BAIAS; CHELARU; CONSTANTINOVICE; MACOVEI (coord.),
op. cit., 2012, p. 1714.
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third sides may have acquired rights upon the goods which were constituting
the guaranty for the initial obligation; for example, the guaranties over some
goods which have been acquired by third sides before the moment when
the confusion has been cancelled would not be restored; the same situation
would as well function for the goods upon which some other guaranties
have been constituted in the meantime'.

5 Deed performed as a payment

Concept. Doctrine does define the deed performed as a payment as being
the convention through which the sides of an obligational relationship
do agree upon the fact that the debtor should execute another deed than
the one initially established" In the case of the procedure of a deed per-
formed as a payment, the sides do agree to render the initial deed equivalent
to another one, thereby changing the initial obligation’s object.

Validity requirements. The essential conditions of the deed performed as a pay-
ment procedure are the ones required by the law for the validity of whatever
contract (C.C’s art. 1179). When instead of a sum of money the debtor
should transfer towards the creditor the ownership right upon an individ-
ually determined good, the deed performed as a payment would as well
be submitted to the rules usually applicable to the sale-purchase procedure.

In what concerns its form, the contract regarding a deed performed as a pay-
ment is a consensual one. Consequently, for its valid conclusion the simple
wills’agreement of the sides is enough. Furthermore, the creditor’s consent
may be not especially explicit, but even a silent one (for example, when
instead of a due sum of money the debtor should suggest the idea to handle
over to the creditor a mobile good and this latter would agtee to receive it)'®
Yet, when the deed performed as a payment should suppose the transfer
of the ownership right upon a real estate asset, this fact does mean that the
specific form requirements of such a juridical operation ought to be ful-
filled, more precisely the authentic form of the elaborated document would
be necessary.

14 POP; POPA; VIDU, op. cit., 2012, p. 744.
15 POP. op. cit., 2006, p. 544; VASILESCU, op. cit., 2012, p. 64.
16 POP. op. cit., 2006, p. 544.

284



Systémové otazky soukromého prava

A distinctive condition of the deed performed as a payment procedure is the
one that the sides’agreement upon the substitution of the initially required
deed by another one should be simultaneous with the payment’s action
(deed) itself. In order to render possible the fulfillment of this condition
and should the new deed consist in the transfer of the ownership right
or of whatever other right, the debtor ought to be the legitimate owner
of the concerned good. This is the reason why the deed performed as a pay-
ment procedure could not have future goods as its objects.

Effects of the deed as a payment. Since the legislator does consider it as a spe-
cies of the payment procedure, the deed performed as a payment does
produce the same effects as the payment itself, that is to say it does extin-
guish the obligation at the moment when the new deed is accomplished
[C.C)s art. 1492 par.(1)]. Should a significant difference of value exist
between the initially thought of deed and the eventually executed one, the
favored side would thereby have to pay a money sum to the other. Once
extinguished the debtor’s former obligation, all of its guaranties and acces-
sories would be extinguished too.

Should the deed offered in exchange consist in the transfer of the owner-
ship right or of another right upon a good, the debtor would be conse-
quently held by the guarantee against eviction as well as by the one against
the respective good’s hidden vices, according to the rules applicable in the
sale-purchase matter. Thus, should the creditor be evinced by a third side
ot should he discover some hidden vices of the respective good, he would
be, therefore, entitled to choose between the possibilities: on one hand
to revaluate his rights stated by the law for the occurring situations of evic-
tion by a third side or of discovering some hidden vices of the respective
good (according to the C.Cs arts. 1695 and foll.) or, on the other hand to,
consequently, request for the initial deed to be performed (this fact meaning
the retroactive canceling of the deed as a payment procedure) and for the
subsequent reparation of the caused prejudice.

Should the deed as a payment procedure be retroactively cancelled, the
ancient obligation for the debtor to fulfill would be restored, yet the guaran-
ties initially offered by third sides would no more be valid. [C.C.s art. 1492
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pat. (2)] Per a contrario, the guaranties formetly constituted by the debtor
himself would be restored. The other accessories of the respective claim
would be restored too.

6 Debt’s delivery (forgiven debt)

Concept. The debt’s delivery (also known as a forgiven debt) is a conven-
tion through which the creditor, upon agreement by the debtor, does lib-
erate this latter from his obligation, yet doing this under a gratuitous title
(C.Cs art. 1629).

Debt’s delivery types. The debt’s delivery may be done through an inter vivos
juridical act (through a contract) or either for cause of death (by a testament).

The debt’s delivery done through an inter vivos juridical act is not an unilateral
juridical act but a contract which does as well suppose the debtor’s con-
sent. The creditor may unilaterally give up from the claim right he does
own against the debtor, but this renunciation could not be opposed towards
the debtor, therefore this latter is entitled to pay his debt, should he even
contradict the creditor’s wish. At the moment when the wills’ agreement
between the creditor and the debtor should be realized in what concerns
the respective debt’s delivery, the obligational relationship would be lawfully
extinguished."”

The debt’s delivery done through a testament does constitute a legacy under
a particular title through which de cuius would forgive to the debtor (his lega-
tee) the unfulfilled debt. This latter is, consequently, entitled to accept or not
the legacy instituted by the creditor for his benefit"® Should the concerned
legacy produce its effects, the legatee’s debt (which ought not to be a part
of the succession’s debts!l) would be extinguished at the moment of the suc-
cession’s opening, that is to say at the moment of the testator’s death.

As a principle, the debt’s delivery is considered to be a liberality. The law
does state that it could be done either under an onerous title (case when,
in exchange for the debt’s delivery, the creditor would receive another
deed) or under a gratuitous title, suiting the intrinsic nature of the juridi-
cal act through which it is accomplished [C.Cs art. 1630 par. (2)]. The

17 STATESCU; BIRSAN, op. cit., 2008, p. 385.
18 STATESCU; BIRSAN, op. cit., 2008, p. 385.
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debt’s delivery may as well be explicit or silent [C.Cs art. 1630 par. (1)]. The
debt’s delivery could also be total or partial. The law does presume the fact
that a valid debt’s delivery ought to be a total one unless the contrary would
be stipulated. [C.Cs art. 1629 par. (2)].

Conditions required for the debt’s delivery. The debt’s delivery done through an inter
vivos juridical act does, in fact, constitute an indirect donation; consequently,
in order to be valid it should fulfill this latter’s stipulated essential require-
ments. In what concerns the form requirements, the debt’s delivery is not
compulsorily due to adopt the authentic form (like the donation procedure
is due to) but may instead be realized under whatever form possible (either,
respectively, under the written or the verbal forms).

The debt’s delivery done through a testament (that is to say through a leg-
acy) is, consequently, due to fulfill, for the purpose of its validity, the testa-
ment’s requirements concerning its respective essence and form.

The debt’s delivery done under a gratuitous title is lawfully submitted to all
of the rules pertaining to the liberalities’matter (donations or testaments)
such as the report or the reduction.

Effects of the debt’s delivery. According to the law, the distinctive effects of the
debt’s delivery are the following:

a) it does extinguish the debtot’s obligation (C.C.s art. 1629), together
with the guaranties and the debt’s other accessories;

b) should it be granted towards the main debtor, it would liberate the
fidejussor as well as whatever other persons held upon his behalf,
such as the mortgage debtors [art. 1633 par.(1)];

¢) should it be consented for the fidejussor’s benefit, it would not liber-
ate the main debtor and it would have no effect upon the other guar-
anties of the respective claim, the considered situation being the one
that the creditor has chosen to give up one among his claim’s guaran-
ties [C.CJs art. 1633 par.(2)];

d) should several fidejussors exist and should the debts delivery
be agreed upon with one among the fidejussors, the others would
remain obliged to guaranty for the whole of the debt (that is to say
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g

h)

as well for the part formerly guarantied by the liberated fidejussor)
only if they would have previously expressed their consent to this
former’s liberation from his obligation [C.C.s art. 1633 pat. (3)];

should the creditor have received from one among the fidejussors
a deed performed in order to exonerate this latter from his guaranty
obligation, the respective deed would be imputed upon the debt itself,
consequently bringing profit (under the value limits of the respective
deed) not only to the main debtor but as well to the other fidejussors
[C.Cs art. 1633 par. (4)];

should it be consented for the benefit of one among the joint and
several co-debtors, the debt’s delivery would not liberate the other
co-debtors, except for the case when the creditor would explic-
itly issue the respective statement or either would, by his own will,
handle over towards the debtor the original of the document under
private signature through which the respective claim has been ascer-
tained. (C.Cs art. 1451). Should the debt’s delivery have been done
for the benefit of only one among the joint and several co-debtors,
the others would remain joint and several held towards the credi-
tor, but the debt’s part concerned by the respective debt’s delivery
would be deduced from the total debt. As an exception from this
rule, should the creditor have explicitly reserved for himself, at the
moment of the granted debt’s delivery, the possibility of holding all
of them other debtors liable, the other co-debtors would continue
to be held for the debt’s total amount, but they would also own the
right to regressively sue the debtor who has been the beneficiary
of the debt’s delivery (C.C.s art. 1451);

in the case of a passively indivisible obligation, the debt’s delivery
operating for one among the debtors does indeed extinguish the indi-
visible obligation and does liberate the other co-debtors, but these
latters would still be obliged to pay towards the former the equiva-
lent values of their previously owned respective parts [C.C.s art. 1432
pa. (D)];

the explicit renunciation in regard to a guaranty issued by the
creditor does not generate the presumption of an effectively exist-

ing debts delivery concerning the respective guarantied claim
(C.C’s art. 1632).
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7

Fortuitous impossibility of execution

Concept. The fortuitous impossibility of execution is a modality made use

of in order to extinguish an obligation when it could no more be executed

because of a major force, of a fortuitous case or of some other occurring
events to these assimilated [C.Cs art. 1634 par. (1)].

Conditions required for the fortuitous impossibility of execution. For the extinction

of the debtot’s obligation in virtue of a fortuitous impossibility of execu-
tion the following conditions ought to be fulfilled:

)

b)

d)

the obligation’s fulfillment should be impossible due to a major force,
of a fortuitous case or of some other occurring events to these assim-
ilated, such as the deed of a third person or the victim herself’s deed,
facts which would ultimately reunite the features of a major force
case;

the respective impossibility ought to be a definitive one;

the debtor should not have been lawfully set behindhand before the
moment of the occurring event which would render impossible the
obligation’s execution [C.Cs art. 1634 par.(1)]. The debtor’s lawful
behindhand situation so that he would execute his obligation does
create on his behalf the presumption of guilt. Consequently, should
the debtor be lawfully set behindhand, he would have to assume the
risk of not executing the obligation due to an occurring fortuitous
case (C.CJs art. 1525). As an exception from this rule, should he even
have been lawfully set behindhand, the debtor should not assume the
risk of fortuitously not executing his due obligation, would he prove
the fact that the creditor could, ultimately, have benefitted in no way
from the respective obligations execution due to the existence
of an acting major force [C.C’s art. 1634 par. (2)];

the debtor ought not have taken upon himself the risk of not
executing his due obligation because of an occurring major force
[C.CJs art. 1634 par. (2)];

should the respective obligation have as its object some gender goods,
the debtor could not invoke the fortuitous impossibility of execution,
because of the fact that these goods, being fungible, may be substi-
tuted by others of the same kind [C.Cs art. 1634 par. (6)];
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f) the debtor should be able to prove the existence of the fortuitous
impossibility of execution; [C.Cs art. 1634 par.(4)]; since the major
force is a matter of fact, it consequently may be proven through
whatever means available.

The debtor is held by the obligation of notifying towards the creditor the
existence of the event which does render impossible the execution of his due
obligations. Should the respective notification not be forwarded or should
it not reach to the creditor within a reasonable delay starting from the
moment when the debtor has been aware or should have been aware of the
respective impossibility of execution, the debtor would not be deprived
of his right to invoke the obligation’s extinction due to major force reasons,
but he would yet be liable for the prejudice he might have caused to the
creditor by not communicating to him the occurring of the respective major
force event. [C.Cs art. 1634 par.(5)].

Effects of the fortuitous impossibility of execution. The distinctive effects of the
fortuitous impossibility of execution are the following ones:

a) the debtor’s obligation is extinguished and he is liberated from
it (C.C/s art. 1634). At once with the main obligation, the debt’s gua-
ranties and all of its other accessories are as well extinguished; the case
when the debtor has taken upon himself the risk of not executing his
due obligation because of an occurring major force does, however,
constitute an exception from this rule [C.C.s art. 1634 par. (2)[;

b) it does extinguish the obligation of the debtor lawfully set behind-
hand, should he be able to prove the fact that the creditor could, ulti-
mately, have benefited in no way from the respective obligation’s exe-
cution due to the existence of an acting major force [C.Cs art. 1634
par. (2)]. This is an exception from the above mentioned rule
according to which should the debtor be lawfully set behindhand,
he would have to assume the risk of not executing the obligation due
to an occurring fortuitous case (C.Cs art. 1525);

¢) should the fortuitous impossibility of execution be a temporary
one, the obligation’s execution would be suspended for a reason-
able delay, evaluated according to the effective duration and to the
consequences brought by the occurred event which has caused the
respective impossibility of execution [C.Cs art. 1634 par.(3)]. We are
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also due to remark the fact that the obligation’s execution would not
be suspended only until the ceasing of the respective fortuitous event
but, instead, for ,,a reasonable delay”. This means the fact that the
duration for which the obligation’s execution might come to be sus-
pended could be a lot longer than the duration of the major force
event occurring by itself. For the duration of the period when the
obligation’s execution would be lawfully suspended, the debtor is not
due to pay moratory indemnifications.

The legislator does not explicitly state what consequences might be pro-
duced upon a valid contract by a temporary and fortuitous event in the case
when the term of the obligation’s execution would be essential, but it should
be normal, in such a case, that the respective contract could cease since, once
the essential term should expire, the creditor would no more be interested
in the contract’s execution. Thus, the dispositions of the C.C’s art. 1634
par. (1) ought to be considered as referring only to the obligations the execu-
tion of which would not be related to the existence of an essential deadline.
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Abstract in original language

Fenomén stukromného prava je bez ohl'adu na svoje definicné nedostatky
neoddelitelnou stucast'ou pravneho diskurzu minulosti i dneska, a kedZe
aj z praktickych dévodov nemozno ocakavat’, ze by sa z pravncho jazyka
i praxe asponl v urcitej podobe vytratil, je vhodné uvazovat’ ¢im sukromné
pravo v sicasnostl je, a akym by malo byt’. Prispevok sa zameria na javy,
ktoré prispievaju k stieraniu rozdielov medzi verejnym a sukromnym pra-
vom a na analyzu koncepcif interakcie ku ktorej dochddza medzi sukrom-
nopravaym vzt'ahom a externymi hodnotovymi vplyvmi, resp. otizku ako
sa s nimi sukromné pravo vysporiadava. Zaroven predostiera vlastné chapa-
nie sukromného prava v tomto zmysle. Osobitny priestor venuje aj otazke
integracie spotrebitel'ského prava v sikromnom prave.

Keywords in original language
sukromné pravo; verejné pravo; verejnopravne hodnoty; dichotémia; nové
stikromné pravo; integracia spotrebitel'ského prava; polykontextualizmus.

Abstract

The phenomenon of private law, notwithstanding the difficulty for
it to be defined, has been an inseparable part of the legal discourse in the
past and today. Since, at least for practical reasons, one cannot expect that
the notion would at least in some form vanish from the language of law
and the practice, it is proper to ponder what private law is today and how
it should be. This essay will focus on phenomena that contribute to level-
ling the differences between public and private law as well as on the analysis
of concepts of interaction occurring between a private legal relationship
and external value influences. It deals with the issue of how does private law
reconcile with those. It eventually introduces one’s own perception of pri-
vate law in the given sense. A separate time will be spent on the matter
of integration of consumer law within the private law.
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Keywords

Private Law; Public Law; Public Values; Dichotomy; New Private Law;
Integration of Consumer Law; Polycontextuality.

1 Uvod'

Charakteristickou ¢rtou prava krajin patriacich do kontinentdlneho prav-
neho systému je skutocnost’, ze obcianske pravo (droit civil, Zivilrech?) ako
vseobecné sikromné pravo je srdcom ich pravneho systému. Je zrejmé,
ze pre takéto krajiny Obciansky zakonnik vyjadruje zakladné hodnoty,
je sam ,,chartou — ustavou (sukromného prava)“, ¢i dokonca ,,gramatikou
prava“.? Hoci vyznamnou cast'ou Eutépskeho kontinentu,’ ale aj inych
castl sveta, prechadza najmi v poslednych rokoch ,,vlna“ sikromnoprav-
nych kodifikacii, a $taty i tradi¢na pravna veda maja jasnu predstavu ¢oho
by sa po obsahovej stranke mal takyto pisany zaklad ekonomickej tstavy
dotykat’, dokonca sa uz ustilene pouziva aj pojem ,,eurépskeho sikrom-
ného prava™, vychadzajic z inherentnej dynamiky v inovacii prava, jeho
struktary, odvetvovej del’by a vnutornej racionality jeho noriem, objavuje
sa mozno uplne fundamentalny problém, a zaroverl podnet na rozsiahlu
diskusiu, v privlastku pravo — stkromné. Problematickou nie je iba otazka,
¢i tento pojem, a zaroven teoreticky koncept, skutocne reflektuje sucasna
zakonodarnd i pravno-aplikacnd prax, ale aj to, ¢i vobec tento pojem mozno
nejakym sposobom ohranicit’. Fenomén sukromného prava je viak bez
ohl'adu na svoje definicné nedostatky neoddelitel'nou sucast’ou pravneho
diskurzu minulosti i dneska, a kedZe aj z praktickych dévodov nemozno
ocakavat’, ze by sa z pravneho jazyka 1 praxe aspon v urcitej podobe vytratil,
je vhodné uvazovat’ ¢im stkromné pravo v sicasnosti je, a akym by malo

1 Prispevok vznikol v ramci riesenia projektu APVV ¢. APVV-14-0061 ,,Rozsirovanie
socidlnej funkcie slovenského siukromného priva pri uplatnovani zdsad eurépskeho
prava“.

2 LEGRAND, Pierre. Strange Power of Words: Codification Situated. In: Tulane Enropean
and Civil Law Forum. 1994, vol. 9, p. 4.

3 Sumarne napr. HONDIUS, Ewoud. Recodification of Private Law in Central and
Hastern Europe avnd in the Nevtherlands. In: ELTE Law Jonrnal. 2014, no. 1, p. 51 a nasl.

4 Pozti napr. JANCO In: JANCO, Milan; JURCOVA, Monika; NOVOTNA, Marianna
a kol. Eurdpske siikromné prdvo. Bratislava: Euroiuris, 2012, s. 3 a nasl.
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byt’. Do akej miery mozno o sikromnom prave a sitkromnopravnych not-
mach hovorit’ ak st ovplyviiované prejavmi hodnét a politik, ktoré nemaju
pévod v autonémnom vzt'ahu svojich subjektov?

Za tymto ucelom si najprv pripomenieme definiéné vymedzenie sikrom-
ného prava a problémy, ktoré ho sprevadzaji, popiseme javy, ktoré prispie-
vaju k stieraniu rozdielov medzi verejnym a stkromnym pravom, zameriame
sa na analyzu koncepcii interakcie ku ktorej dochadza medzi sukromnoprav-
nym vzt'ahom a externymi hodnotovymi vplyvmi a otazku ako sa s nimi
sukromné pravo vysporiadava, a zaroven predostrieme vlastné chapanie suk-
romného prava v tomto zmysle. Vel'kou vyzvou pre integritu vSeobecného
sukromného prava na narodnej no i eurépskej urovni predstavuje rozvoj
spotrebitel'ského prava. V nadviznosti na predchadzajuce zistenia sa oso-
bitne zamyslime nad moznost’ou integracie tohto $pecifického subodvetvia
v sukromnom prave.

Nasu uvahu mozno povazovat’ aj za prolég pre nasledné skumanie $peci-
fickych pravaych vzt'ahov v ktorych sa realizujd normy sikromného prava
v osobitnych sucasnych podmienkach.

2 O hraniciach sukromného prava

V ramci eurépskeho pravneho priestoru moze byt’ velmi obtiazne najst’
jednotné kontury ,,sukromného prava“, ked v angloamerickom pravnom
systéme je common law tradicne charakterizované ako jednotny zdroj prava
bez ohladu na nam zname clenenie, alebo ako to vystihuje doktrina z cias
amerického pravaneho realizmu — ,all law is public law>. V Anglicku odc¢le-
nenie sikromného od verejného prava malo skor procesny vyznam, pti-
¢om prelomové rozhodnutie’, ktoré toto procesné odlisovanie sukromného
a verejného prava zaviedlo, nasledne vyvolalo ,,extenzivne debaty a neis-
totu o spravodlivom sidnom procese a ulohe sudu v pripadoch verejného

5 Blizsie pozri HESSELINK, Martijn Willem. The new Eurgpean legal culture. Deventer:
Kluwer, 2001, p. 23.

6 O'Reilly v Mackman [1983] UKHL 1, [1983] 2 AC 237. Dostupné aj z: <http://www.bailii.
org/uk/cases/UKHL/1983/1.html>.
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prava a o idei oddelovania verejnopravaych od sukromnopravaych pripa-
dov.“” Na druhej strane v kontinentalnej Eurdpe, osobitne vo Francuzsku
so svojim systémom oddelenej verejnopravnej jurisdikcie, je tradicné delenie
na sukromné a verejné pravo vychodzim bodom pravnej vedy. Pokial’ vsak
ide o skuto¢ny obsah uvadzanych terminov, ani v kontinentalnom pravnom
systéme nemozno povazovat’ tento pojmovy aparat za uspokojivy. Ako uva-
dza Svidrot, ,»|0]d vzniku novodobych racionalnych kodifikacif obéianskeho
prava na zaciatku 18. storocia |[...] nikto exaktne a so vSeobecne akcep-
tovanou presvedcivost’ou aj pre nas ,transformacny dnesok™ nevymedzil
hranice medzi verejnym pravom a sukromnym pravom, ani predmet obcian-
skeho prava v novom postaveni vSeobecného sukromného prava po roku
1989.¢

Najmi pre didaktické ucely sa vsak stdle poukazuje na rozdielnosti tychto
dvoch velkych odvetvi, spravidla vychidzajic z tedtie zaujmov’, ktora hra-
nicu medzi ne stavia tam, kde na jednej strane koncia normy, ktoré regu-
luja sikromné vzt'ahy jednotliveov a nie je nimi realizovany celospolocen-
sky zaujem (sukromné pravo) a kde zac¢inaju normy sliziace spolocenskym
ciefom, charakterizované $tatnou intervenciou vo vzt'ahoch, ktoré reguluju
(verejné pravo). V podmienkach slovenskej vedy obcianskeho prava tento
ptistup vystupuje do popredia v kombinacii s d’alsim kritériom - odlisujucim
sukromnopravne od verejnopravnych vzt'ahov podla horizontality, resp.
vertikality vzajomného postavenia (rovnost’ resp. nadradenost’) subjektov
v reguldcii toho-ktorého odvetvia."” No v stkromnoprivnom diskurze prak-

7 ALLISON, JWE A Continental Distinction in the Common Law: A Historical and Comparative
Perspective on English Public Iaw. Oxford: Clarendon Press, 1996, s. 235. Javi sa, Ze v Anglicku
si v ramci delenia prava na sukromné a verejné, prave verejné pravo muselo razit’ cestu
svojho uznania, ked klasické comzmon-law malo historicky skor sikromnopravny charakter.
O tom: FREEDLAND, Mark. The Evolving Approach to the Public/Private Distinction
in English Law. In: FREEDLAND, Mark; AUBY, Jean-Bernard. (eds). The public law - private
law divide : une entente assez, cordiate? Oxford: Hart, 2006, p. 107 a nasl.

8 SVIDRON, Jan. Mravné dimenzie ob&ianskeho prava. In: HURDIK, Jan; FIALA, Josef;
SELUCKA, Markéta (eds.). Tradice a inovace v obianském privu: Sbornik prispévkii 3 konference
konané na PriE MU dne 25. 2dri 2007. Brno: Masarykova univerzita, 2007, s. 21.

9 Vychodzou poziciou tejto tedrie je rimskopravne Ulpidnovo delenie: ,,Publicum ius
est, quod ad statum rei Romanae spectat; privatum quod ad singulorum utilitatem
(D.1,1,1,2. Ulp.). Por. napr. LAZAR In: LAZAR, Jan a kol. Obdianske pravo hmotné 1.
Bratislava: Turis Libri, 2014, s. 11.

10 Por. napr. VOJCIK In: VOJCIK, Peter a kol. Obianske pravo hmotné. Plzei: Ales Cenék,
2012, s. 28-29.
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ticky na celom svete, je rozliSovacich kritérii d’aleko viac' a vel'mi ¢asto tak
odlisnej povahy, ze konkrétnu normu, ¢i dokonca celé subodvetvie, sucasne
bude mozné zaradit’ do oboch regulativnych sfér. Tieto kritéria s spravidla
napokon oznac¢ované za ,,nejednoznacné, sporné a zahmlené*“'?, ich kritika,
¢i dokonca popretie tejto dichotémie prava ma aj v nasom priestore dlho-
dobu tradiciu,” zjavne v skutocnosti o poznanie viac nezodpoveda spolo-
censkej realite dneska, a aj preto sa stalo takmer spolocenskovednym ,,ritua-
lom*!* dekonstruovat’ sikromnoprivno-verejnopravau dualitu.

3  Dichotémia na dstupe

Tradi¢né indtitaty sukromného prava su Coraz CastejSie prenikané prvkami
verejnopravnej reguldcie, a naopak do pravnych predpisov upravujucich
institaty verejnopravneho charakteru postupne prenikaji sukromnopravne
prvky, pripadne sa samé stivaju realizované tradi¢nymi prostriedkami

11 Velmi instruktivny prehlad ponukaji napr. Michels s Jansenom v JANSEN, Nils;
MICHAELS, Ralf. Private Law Beyond the State? Europeanization, Globalization,
Privatization. In: American Journal of Comparative Law. 2006, vol. 54, no. 4, pp. 846-853.
Okrem uz spominanych koncepcif identifikovali este dalsich pit’, ktoré maju osobitny
vyznam v komparativnom diskurze sukromného prava: a) podla koncepeie spravodlivos-
7, ktord normy prislusného odvetvia realizuji, mozno oznacit’ za sukromné pravo to,
ktoré uplatiiuje komutativnu spravodlivost’, a praivom verejnym to, kde sa presadzuje
distributivna spravodlivost’; b) vychadzajuc zo vztabov medzi subjektmi, v sukromnom
prave sa realizuju vzt'ahy medzi jednotlivcami a vo verejnom vzt'ahy $tatu ako suveré-
na (a nie icastnika trhu); ¢) d'alsia koncepcia stotozfiuje sukromné pravo so sikromnon
(antondmmnon) organizdcion prav a povinnosti, t.j. normy ¢i subodvetvia, ktoré umozfiuju
dispozitivnu upravu vzt’ahov don budu zahrnuté, ostatné — kogentne zakotvené — nie; d)
pribuzné kritérium zorcu normujiiceho vzt ah zaraduje do sikromného prava normy vytvo-
rené samotnymi subjektmi vzt’ahu a verejnym pravom pravo prijaté staitom; ) napokon
podla vecnegj prislusnosti siidov mozno sukromnym pravom nazvat’ to odvetvie, ktorého
normy sa tealizuji v sustave vseobecnych sidov a verejnym pravom to, ktoré upravuje
vzt'ahy podlichajuce jurisdikcii osobitnych sudov.

12 BEJCEK, Josef. ,,Privatizace” ,vefejného‘ a ,,publicizace® ,soukromého® prava.
In: LAZAR, Jan; BLAHO, Peter (eds.). Zdkladné zdsady sikromného priva v gjednotenej
Eurdpe. Dies Luby Iurisprudentiae Nr. 9. Bratislava: IURA EDITION, 2007, s. 101.

13 Por. ibid., s. 102 (rozbor ¢esko-slovenskom pravnom ponimani v pozn. 2). Plasticky
priklad nezmieritel'nosti marxistickej pravnej teérie s pojmom sikromného prava po-
skytuje aj Varady, pri popise legislativneho odmietnutia oznacit’ juhoslovansky zdkon
o mezinirodnom prave sikromnom v 1. 1982 tymto pojmom, pricom namiesto neho
sa zvolil krkolomny popisny nazov. Por. MATTEI, Ugo A.; RUSKOLA, Teemu; GIDI,
Antonio. Schiesingers Comparative Law. 7" ed. New York: Thomson Reuters/Foundation
Press, 2009, p. 218.

14 TEUBNER, Gunther. State Policies in Private Law? A Comment on Hanoch Dagan.
In: American Journal of Comparative Law. 2008, vol. 56, no. 3, p. 836.
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sukromného prava. Bejéek' tieto procesy oznacuje ,,privatiziciou® verej-
ného resp. ,,publicizaciou® suikromného prava. Stretneme sa vsak s oznace-
nim ,,konstitucionalizicia® sikromného prava,'® pricom nejde iba o fenomén
narodnych pravaych poriadkov, ale rovnako sa deje na drovni eurépskeho
sukromného prava v najsirsom vyzname. Zahranic¢ni autori ¢asto pouzivaja

terminy ako ,,vymena medzi tymito odvetviami®, ,,dial6g®, ,,komunikacia“'.

Konkrétnym prikladom uvadzanej ,,publicizacie” moze byt institat verej-
nopravaych zmlav, najmi tzv. subordinacnych, kde subjekty verejnej spravy
namiesto Upravy vzt’ahu formou spravneho aktu uzatvaraji zmluvy v pozicii
nadradeného subjektu s im podriadenym subjektom.'® No vo veobecnosti
je tato publicizacia charakterizovana aj masfvnym prenikanim hodnot a poli-
tik formovanych na vladnej drovni do sikromno-pravaych vzt’ahov, ¢im
sa modifikuju tradicné institaty sikromného prava budované na zasade indi-
vidudlnej autonémie, vo vsetkych jej prejavoch. ,,Vlastnictvo je chrinené,
dohody su zavizné a l'udia zodpovedaju za skodu iba vtedy a iba v tom roz-
sahu ako $tat dovoli, [...] nie je pravo, ktoré by bolo oslobodené od paterna-
listickej, distributivnej a inej funkénej a instrumentalnej intervencie zo strany
statu.”" Z opa¢ného uhla pohladu vsak mozno taktiez vypozorovat’
zasadny medziodvetvovy prienik. Napr. systém sukromnopravneho uplat-
flovania prava formou nahrady skody moze byt’ uplatiiovany aj v situdciach,
kedy vlastne realizuje uréity verejny zaujem, nahradza alebo doplina sankéné

BEJCEK, Josef. ,,Privatizace” ,vefejného’ a ,,publicizace”,soukromého’ prava. supra,
s. 101 a nasl.

16 LOW, Gary; MUIR, Elise. The Privatization of European Law and Constitutionalization
of Private Law: Two Sides of the Same Coin. In: Ewuropean Review of Private Law. 2013,
vol. 21, no. 5/6, p. 1159.

17" Por. ibid.; podobne aj d’alsi autori v cit. vydan{ periodika.

BEJCEK, Josef. ,,Privatizace” ,vefejného‘ a ,,publicizace®,soukromého’ prava. supra,
s. 104.

19 HESSELINK, Martijn W. The Structure of the New European Private Law. In: Electronic
Journal of Comparative Law [online]. 2002, vol. 6.4 [cit. 2015-08-30]. Dostupné z: <http://
www.ejcl.org/64/art64-2.html>, p. 10. Autor ako najvypuklejsie priklady takéhoto $tat-
no-politického vplyvu do sféry sukromného prava oznacuje prisnu objektivnu zodpo-
vednost’, ochranu pracovnikov, nadjomcov ¢i spotrebitefov ako aj mnohé vseobecné
sukromno-pravne principy, ktorymi mozno obdobné ciele realizovat’ interpreta¢no-apli-
ka¢nou ¢innost’ou.
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mechanizmy $titu.’ Obdobny ucinok mozno pozorovat’ aj pti uplatnovani

,.finan¢ného zadost’u¢inenia‘?!

v spotrebitel'skych vzt’ahoch, ktoré sa reali-
zuje nad ramec akejkol'vek skody. V sirSom ponat{i mozno za prejav tohto
vplyvu oznacovat’ aj Coraz castej$i odklon od regulacie pondkanej v urci-
tych oblastiach $tatnou legislativou a tvorbu stkromnych reglementaénych
mechanizmov, na urovni mimostatnych - spravidla odvetvovo zameranych
- subjektov zdruzujucich zaujmy konkrétnych pravnickych prip. fyzickych
0s0b v danej hospodarskej sfére (privatizicia regulicie).”? Vsetky uvedené
javy st sprevadzané ciastkovym rozkladom pravneho poriadku do ,,funk-
cionalistickych odvetvi priava‘®, ktoré vobec nehladia na rozdielnosti medzi
sukromnym a verejnym pravom a najmi na tradicne odli$nu racionalitu
regulacie v nich. Takyto odklon od civilnopravnej dogmatiky je typicky pre
dynamicky sa rozvijajice oblasti pravom regulovanych spolocenskych vzt’a-
hov — formujucich sa subodvetvi prava — ako napr. medicinske pravo, pravo
informacnych technologii, stavebné pravo ¢i spotrebitel'ské pravo.

V tejto suvislosti treba upozornit’ na $pecificky charakter eurépskeho prava,
obzvlast’ vo forme prava EU, ale aj v podobe doktriny rozvijajiicej Dohovor
o ochrane Tudskych prav a zikladnych slobod™, ktoré ,maju spolocné,
ze nie su formulované na zéklade vnutorného delenia medzi sikromnym
a verejnym pravom. Normy eurépskeho prava si takmer dplne dvojznacéné
s ohPadom na tuato klasifikiciu“®. Ich transformacia do systému narodného
prava moéze prebiehat’ zaclenenim sa do roznych subsystémov konkrétneho
pravneho poriadku, ¢o méze znamenat’ umocnenie oddelovania systému

20 Bejcek uvazuje o realizacii verejného zaujmu sukromnym uplatnovanim prava pri ochra-
ne hospodarskej sut’aze. Por. BEJCEK, Josef. ,,Privatizace ,vefejného® a ,,publicizace®,-
soukromého® prava. supra, s. 119-120.

21 Por. § 509 ods. 2 zik. ¢. 40/1964 Zb. Obciansky zakonnik v zneni nesk. predpisov (d’alej
iba ,,OZ%); § 3 ods. 5 veta tretia zdk. ¢ 250/2007 Z. z. v zneni nesk. predpisov.

22 Por. konkrétne prejavy tohto javu vo vyskume pod vedenim F Cafaggiho a d’alsich
,,Stikrmond nadndrodna regulacia: Ustavné ziklady a sposob spravy®. Blizsie k popi-
su a vysledkom na <http://ptivateregulation.cu> [cit. 2015-08-30]. Vseobecne pozti
aj JANSEN, Nils; MICHAELS, Ralf. Private Law Beyond the State? Europeanization,
Globalization, Privatization. supra, p. 868 a nasl.

25 HESSELINK, Martijn W. The Structure of the New European Private Law, supra, p. 8.

24 Dojednany v Rime 4. novembra 1950 v zneni neskorsich protokolov (Oznimenie
¢.209/1992 Zb. v zneni nesk. predpisov).

25 FREEDLAND, Mark; AUBY, Jean-Bernard (eds). The public law - private law divide : une
entente assez, cordiale? Oxford: Hart, 2000, s. 4.
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verejného od stkromného prava, kde takato tradicia absentuje (pretoze napr.
v Anglicku sa tym utvrdzuje existencia masy verejného prava)®, resp. posobi
destruktivne na vymedzenia tychto oblasti prava (sikromného/verejného)
v krajinich, kde hranice medzi nimi boli tradicne viac ¢i menej ztejmé.”

V stukromnopravnom diskurze sa, vychadzajuc z uvedenych javov, ostava
uspokojit’ s konstatovanim, ze hranice medzi sikromnym a verejnym pra-
vom sa stavaju menej zretelnymi, pripadne, s poukazom na Sirsie spolocen-
skovedné zasadenie sukromného prava trocha vagne vyhodnotit’, Ze je jed-

noducho ,,popretkavané politikou**

. Domnievame sa, ze ono teoretické,
dogmatické, ¢i didaktické odclenenie tychto odvetvi moze byt skutocne
vyznamnym intelektudlnym podnikom, ktory vsak nutne musi byt odsu-
deny na otvorené zavery, pokial by akykol'vek vyskum mal ambiciu dospiet’
k vSeobjimajucej teérii sutkromného prava ako protipdlu a negicii prava
verejného.

4  Interakcia sukromnopravnej regulacie a hodnotovych
vplyvov

Omnoho dolezitejsie z nasho pohladu bude vsak nieco iné ako problém

vymedzeny cisto vo sfére exkluzivnych a rigoréznych definicnych znakov.

Totiz, ak vychadzame z premisy, ze sikromné pravo je vychodiskovym

konceptom pre tvorbu a budovanie ,,ekonomickej ustavy“*

Statu ¢i nad-
statneho utvaru, a to najmi v kodifikovanej podobe, treba si klast” otazku
¢i ono ma svoju jedine¢nd vnutornu racionalitu (logiku), a aka je, na com
st jeho jednotlivé normy stavané a struktarované. Toto urcenie povazujeme
za zakladny determinant ako zabezpecit’ koherentnost’ a z toho vyplyvajucu
zrozumitel'nost” a efektivitu stkromnopravnych noriem pri ich tvorbe, inter-
pretacii a aplikacii. Nemame tym na mysli vylu¢ne ,,hodnotové zakotvenie*
sukromného prava ¢i sukromnopravnej kodifikacie, ale najma dvahu o tom,
ako sa toto $pecifické odvetvie dokaze a (predvidatel'ne) ma vysporiadavat’

26 Por. ibid. 5

27 Por. napr. Vojtik in VOJCIK, Peter a kol. Obéanske privo hmotné, supra, s. 28.

28 TEUBNER, Gunther. State Policies in Private Law? A Comment on Hanoch Dagan,
supra, p. 837.

29 Tym nespochybniujeme iny ako ekonomicky rozmer sukromného prava, iba zdoraziu-
jeme, ze uprava majetkovych prav je t'aziskovou zlozkou sukromného prava, a to bez
ohPadu na to, aky ekonomicko-spolo¢ensky model regulicie forsiruje.
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s hodnotami (v§eobecnymi koncepciami), ktoré st v nej priamo ¢i nepriamo
vyjadrené (najmid vseobecné sukromnopravne principy) a dalsimi hod-
notami a koncepciami, ktoré nevyhnutne pri legislative i aplikacii ¢o i len

mierne abstraktnej normy mézu vystapit’ do popredia.”

Jeden z hrani¢nych pristupov vidi logiku sukromného prava v jeho ,,autono-
mizme®. Podl'a neho je sutkromné pravo ,,oblast’ou so svojou vlastnou vnd-
tornou pochopitel'nost’ou, ktora je izolovana od socialnych, ekonomickych,
kultarnych a politickych sfér.“*! Jeho normy by mali vychidzat’ z prisnej
vnutornej korelativity medzi dévodmi pre opravnenie jednej strany a povin-
nost’ druhej strany, pricom by nemal ostat’ priestor na vplyv inych (social-
nych) hodnot. Jedinou funkciou stkromného prava je tak suum cuique tribuere,
bez $tatnej intervencie. V désledku toho aj rozdielnost’ medzi sukromnym
a verejnym pravom je tu obzvlast’ viznamna.

Na druhej strane stoji logika ,,instrumentalizmu® sikromného prava, v kto-
rej sikromné pravo je iba jednym z regulativnych mechanizmov nie odlis-
nych od ostatnych pokial ide o ciele, ktoré moéze $irit” alebo o sposoby, ktoré
moze legitimne vyuzit’ na ich dosiahnutie.”? Pravne vzt'ahy jednotlivcov tak
mézu byt slobodne ovplyviiované spoloc¢enskymi, kulturnymi a pod. zauj-
mami, resp. tieto zaujmy, alebo lepsie povedané hodnoty, mozu byt’ vynu-
cované prostriedkami sikromného prava. V takomto ponimani skutocne
sukromné pravo nie je ni¢im inym ako ,,verejnym pravom, ktoré zhodou

okolnosti reguluje vzt'ahy medzi sikromnymi stranami. >

Podl'a H. Dagana, ani jeden z uvedenych pristupov vo svojej vyhranenej
podobe nemoéze zodpovedat’ skuto¢nym ocakavaniam, ktoré by adresati
jeho reguldcie mali mat’ — ako od normativneho systému — t.j. aby jeho prak-
tick4 aplikicia naplnala uréit viziu spravodlivého, predvidatelného a zaviz-
ného usporiadania. Sikromné pravo by si tak malo zachovat’ ako vychodziu
logiku korelativitu vzt’ahu medzi stkromnymi subjektmi v horizontalnom

30 Zasadne pdjde o otazky kde st hranice uplatnitel'nosti urcitej zasady resp. hodnot po-
litického charakteru v autonémnom — sukromnom — pravnom (sukromnopravnom)
vzt’ahu urcitych subjektov.

31 DAGAN, Hanoch. The Limited Autonomy of Private Law. In: Awerican Journal
of Comparative Law. 2008, vol. 56, no. 3, p. 812.

32 Por. ibid.

33 Ibid., p. 818. Por. aj HESSELINK, Martijn W. The Structure of the New European
Private Law, supra, pp. 8-9.
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postaveni, av$ak neignorovat’ velmi $iroky socialny kontext v ktorom
sa tento vzt'ah rozvija, a ktorého rézne hodnotové vyjadrenia v skutoc-
nosti napiﬁa, pricom si v§ak ma zachovat’ jedinecnu integritu ako sukromny
vzt'ah obohateny o hodnotové interpretacné piliere.’* Prentho odpoved
na otazku, ktoré spolocensko-politické méty su pripustné ako regulativne
vplyvy v sikromnom prave a ktoré by uz mali ostat’ v stére prava verejného,
spociva na posideni, ¢i tieto idedly ,,nenanucuju externé ciele do dvojstran-
ného vzt'ahu stran, t.j. ciele, ktoré su cudzie alebo dokonca potencilne roz-

vracajuce ich vzt'ah.“?

Teubner namieta, Ze aj toto kritérium - ako cely rad d’alsich - nie je dostatocne
jednoznacné, aby bolo schopné v kazdom pravnom vzt'ahu najst” hranicu
medzi internou a externou hodnotou a zadefinovat’ tak idedlnu racionalitu
danému vzt'ahu. Namiesto toho, by delenie medzi sikromnym a verejnym
malo byt’ podla neho nahradené ,,polykontextualizmom |[... teda] multipli-
citou réznych socialnych perspektiv, ktoré musia byt’ simultanne odzrkad-

€36

lené v prave.“ Sukromné pravo by nemalo samo tito reflexiu obsahovat’

vo svojich normach a nanucovat’ ju stkromnopravaym vzt'ahom, ale ,,musi
byt’ voéi nej vaimavé a schopné na nej participovat’ [...]”” v jednotlivych
pripadoch/vzt'ahoch.

V nadviznosti na tieto javy sa na americkom kontinente rozvija hnutie
tzv. ,nového sikromného prava“, ktoré ani tak neuvazuje o konkrétnom
obsahu jednotlivych hmotnopravnych ustanoveni zaradovanych do maté-
rie stkromného prava, ale znamena hladanie novych perspektiv nazerania
nan.”® Pri odkryvani toho, ¢o je jedineéné a dolezité pre sikromné pravo
postupuje ,,inkluzivne pragmaticky®. Uvedomuje si vlastnd osobitost’ oproti

34 Pozri DAGAN, Hanoch. The Limited Autonomy of Private Law, supra, p. 813 a nasl.

35 Ibid., p. 823. Autor toto kritérium ilustruje na priklade upravy majetkového uspotiadania
medzi manzelmi. Za pripustnu ,,internd socialnu hodnotu* povazuje napr. ideal manzel-
stva ako rovnostarskeho spolocenstva, ktoré moéze od6vodnit’ vychodziu rovna delbu
majetku medzi manzelmi. Nepripustnou ,externou socidlnou hodnotou®, na druhej
strane, oznacuje statnu populac¢nu politiku, ktora by nemala urc¢ovat’ charakter a uplatni-
telnost’ sikromného vzt'ahu manzelstva (napr. vo forme zakazov uréitych manzelstiey,
povinnosti uzatvorit’ manzelstvo a mat’ deti, ¢i limitov na potomstvo).

36 TEUBNER, Gunther. State Policies in Private Law? A Comment on Hanoch Dagan,
supra, p. 837.

37 Ibid., p. 842.

38 Pozri GOLDBERG, John C.P. Introduction: Pragmatism and Private Law. In: Harvard
Law Review. 2012, vol. 125, no. 7, p. 1640 a 1651 a nasl.
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politike ¢i moralke, ale nie je od nich odtrhnuté. Ponechava interpretacny
ptiestor pre kontextudlne vstupy z réznorodych disciplin ako je filozofia,
ekonoémia, histéria a kognitivne vedy, no mysli pri ich vyuziti na $pecificky
ucel sledovany sukromnym pravom. Vyzdvihuje vyznam stddia a analyzy
doktrinalnych sdkromnopravnych konceptov, no zohl'adiuje spoloc¢enské
a iné vplyvy, ktorym podlichaju a d’alej ich rozvijaju.”” Teda sukromné pravo
v ponati tohto pradu by skuto¢ne malo byt’ pragmatické pokial ide o exis-
tenciu a aplikaciu prav a povinnosti subjektov sikromnopravnych vzt'ahov
a nemalo by sa utapat’ v nasilnom abstraktnom doktrinalnom ¢i politickom
systematizovani tychto vzt'ahov, avsak tento pragmatizmus by mal mat’
schopnost’ zahrnut’ analyzu akéhokol'vek relevantného podnetu, ktory suk-
romnopravne vzt'ahy v sicasnosti ovplyviuje.

Zastavame nazor, ze na pozadi snah o nachadzanie najvhodnejsieho analy-
tického a syntetizacného uchopenia fenoménu stkromného prava by vsak
mal vzdy stat’ badatel'ny prakticky — normativny ciel’, a to urcenie a odévod-
nenie aké by pravo (vo vSeobecnosti, ale osobitne sikromné pravo) malo
byt’. Metodolégia amerického nového sukromného prava pri tom méze byt
nanajvys$ prinosnym pomocnikom aj v eurdpskom prostredi. Ak vo vse-
obecnosti plati, ze ,,komplexny obraz o prave (v zmysle priava vo vsetkych
svojich vatidciach) moze byt’ ziskany iba holistickym pristupom*®, t.j. takym,
ktory vyhodnocuje alternativne rieSenia na urcité pravne problémy, pricom
vyuziva poznatky z akékolvek odvetvia, nakolko vsetky discipliny mo6zu
byt’ pre nis relevantné pri hladani odpovede na naznacend otazku,* pri
hPadani adekvatnej architektiry sikromného prava pre sucasnost’ — a oso-
bitne v nasom priestore pre stcasni Eurépu — mus{ byt’ tato otvorenost’
pre zhodnotenie vplyvov kultary, histérie, pravnej historie, komparativne;j
pravnej vedy, internacionalizmu, lingvistiky, a réznych osobitnych humanit-
nych iinych vied zndsobend pluralitou ich narodov, nazorov atd’. Sikromné

39 Por. vo vseobecnosti ibid., najmi s. 1663. Vel'mi instruktivne je obrazné pomenova-
nie tohto pristupu k sikromnému pravu ako ,.kvalifikovaného agnosticizmu®; analy-
za je pragmaticky oslobodend od sputania regulativnou dogmatikou toho ¢i onoho
zamerania.

40 SMITS, Jan M. Law and Interdisciplinarity: On the Inevitable Normativity of Legal
Studies. In: Maastricht European Private Law Institute Working Paper [online]. No. 2014/10
[cit. 2015-08-30]. Dostupné z: <http://sstn.com/abstract=2410518>, p. 14.

41 Por. ibid.
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pravo v tomto kontexte teda povaZujeme za interdisciplinarne odvet-
vie, ktoré dokaZe ramcovat’ vztahy medzi svojimi subjektmi pri
zachovani integrity ich autonémnych vzt’ahov, a to pri resSpektovani
sirSieho spolocenského kontextu v ktorom sa realizuju.

5  Spotrebitel’ské pravo v systéme siukromného prava?

V sticasnej realite vivoja sikromného prava v $titoch EU, ked’ samo dniové
pravo v snahe regulovat’ pravne otizky tykajuce sa rozvoja vnutorného
trhu, prenika do narodnych pravanych poriadkov nielen v harmonizovanych
oblastiach, ale aj v oblastiach, ktoré sa ich ciastocne dotykaju, ¢im vyrazne
nastrbuju celkovy ,eticko-spolocensky koncept sikromného prava“*?, celi
tento koncept aktuilnej a osobitej vyzve. Totiz, otizke ako integrovat’
pravo ochrany spotrebitel’a do systému sukromného prava a osobitne
ako a ¢i vobec ho vclenit’ do systematiky Standardnej sukromnopravne;j

kodifikacie.

Na zaklade vyhodnotenia desat’ rokov od reformy zavizkového prava
v nemeckom BGB (Schuldrechtsmodernisiernng), ktora sa podujala na obsa-
hovi integraciu spotrebitel'ského sukromného prava do textu obcianskeho
zakonnika, dospel Micklitz* k zaveru, ze materialne tento pokus tplne zlyhal.
Integracia spotrebitel'ského prava do BGB sa uskutocnila vylu¢ne vo for-
malnej rovine, tieto zasadne odlisné subodvetvia, jedno charakterizované
statikou a druhé neskrotitelnou dynamikou zmien*, ktora je navyse cudzia
systému nemeckého BGB (i inym narodnym systémom sukromného prava),
zasadne nemozno Gcinne harmonizovat’, a preto by mali byt” od¢lenené ako

42 CHEREDNYCHENKO, Olha. Private Law Discourse and Scholarship in the Wake
of the Europeanisation of Private Law. In: KENNY, Mel B.; DEVENNEY, James
(eds.). The Transformation of European Private Law: Harmonisation, Consolidation, Codification
or Chaos? Cambridge: Cambridge University Press, 2014, p. 163.

43 MICKLITZ, Hans-W. Do Consumers and Businesses Need a New Architecture
of Consumer Law? A Thought-Provoking Impulse (August 1, 2012). In: EUI Working
Papers AW [online]. no 2012/23 [cit. 2015-08-30]. Dostupné z: <http://sstn.com/
abstract=2169226>.

44 Autor pouziva symbolicky obraz BGB ako tankera, ktory je zdsadne stabilny a iba t'azko
meni smerovanie, na rozdiel od spotrebitel'ského prava (i inych $pecilnych odvetvi,
i $pecidlnych predpisov), ktoré ako plachetnica mo6Zzu svoje smerovanie vel'mi svizne me-
nit’, a zaroven podlichaji vplyvom ,,pradov a vetra®, t.j. politickym pradom v omnoho
vicsej miere. Por. ibid., p. 3.
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samostatné upravy.* Socidlnemu charakteru spotrebitel'ského prava by preto
lepsie ucinila zadost’ jeho integracia v $pecidlnom predpise v spojeni s jeho
pocetnymi verejnopravnymi aspektmi s Gpravou osobitnej procesnej ochra-
46

ny,* a zaroven by sa uchranila konceptudlna ¢istota a jednota stkromného

prava.

V podobnom duchu hodnoti aktualny vyvoj vzt’ahu medzi normami spotre-
bitel'ského prava a zakladnou sikromnopravnou kodifikaciou v Slovenskej
republike aj Jurcova, ktora na jednej strane zdoraztiuje $pecifickost’ sposobu
regulacie a spolocensku dolezitost” spotrebitel'ského prava, co by sa malo
prejavit’ aj jeho samostatnou, obsahovo ucelenou a systematickou Gpravou
v spotrebitelskom kddexe, a na druhej strane v pokracujucom dezinteg-
ra¢nom vplyve spotrebitel'ského prava v systéme sukromného prava vidi
jeho fundamentilne ohrozenie: ,,... ak seridzne nepristipime k systema-
tickej Uprave zavizkového prava, koherentny a konzistentny systém zaviz-
kového prava v dosledku partikularnych novelizacii [Obcianskeho zakon-
nfka, Obchodného zikonnika, zdkona o ochrane spotrebitela] prestane

na Slovensku existovat’.“Y’

Hesselink namieta, ze prave z dévodu, Ze t’azisko vyvoja modernych trendov
a konceptov prava reflektujucich technologické i socialne zmeny vo svete
sa sustredi do oblasti spotrebitel'ského prava, ak by sme akceptovali uplné
odclenenie spotrebitel'ského prava od vseobecného sikromného prava,
prave vSeobecné sukromné pravo reprezentované ustanoveniami obcian-
skych zakonnikov, by mohlo ustrnut’ vo vyvoji, bolo by ochudobnené o pri-
rodzent reflexiu vydobytkov spolocenského vyvoja, a stalo by sa postupne
nefunkénym az nadbytoénym.* Navrhuje naopak, aby skuto¢ne doslo k pre-
transformovaniu vSeobecného sikromného prava ideovym zakladom spot-
rebitel'ského prava, pretoze v skutocnosti neexistuje presvedcivy materialny
dévod obmedzovat’ ochranu slabsej strany iba na spotrebitel'ov, hoci by tato

45 Ibid., p. 72.

46 TIbid.

47 ]URC()VA Monika. Zjednotenie obligacného prava a integricia spotrebltel’skeho pra-
va — vyzva na diskusiu. In: JURCOVA Monika et al. (eds.). Liber amicornm Jin Lazar.
Trnava: Typi Universitatis Tyrnaviensis, 2014, s. 326.

48 Por. HESSELINK, Martijn W. Post-Private Law? In PURNHAGEN, Kai; ROTT, Peter
(eds.). Varieties of Enrgpean Economic Law and Regulation: Liber Amicornm for Hans Micklitz.
New York: Springer Verlag, 2014, p. 33 a nasl.
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kategéria bola rozsirena i na malé podniky. ,,Hlavnym ciefom by nemala
byt ochrana spotrebitel’a, ale zmluvna spravodlivost’. Vychodzim aspektom
zmluvnej spravodlivosti je odmietavy postoj Staitu k vymahaniu neprijatel-
nych podmienok a zmliv uzatvorenych nasledkom zneuzZitia postavenia
subjektu. Stkromné pravo by sa malo vyhybat’ tomu, aby zneuzivajice pod-
mienky a zmluvy povazovalo za vymozitel'né, a to kvoli respektu individu-
alnej autonémie, rovnosti a Pudskej dostojnosti vsetkych zmluvnych stran

vo vietkych typoch zmlav.«¥

Domnievame sa, ze oba uvedené pohlady spocivaju na relevantnych argu-
mentoch, avsak nie nevyhnutne sa vzajomne vyluc¢uji. Totiz, systematické
odclenenie vyznamnej Casti Gpravy pravaych vzt'ahov v spotrebitel'skom
prave do samostatného formalneho pramefia prava automaticky neimplikuje
rezistentnost’ vseobecného sukromného prava voci modernym vyvojovym
trendom, obzvlast’ preto, ze toto ovplyviiovanie vSeobecného sikromného
prava by sa malo diat’ na drovni vSeobecnych principov, ako je napr. mate-
rialne posilnenie zmluvnej spravodlivosti rozsirenym chapanim materialnej
rovnosti stran a pod., a nie detailnej — technickej — dpravy prav a povin-
nost{ pri Specifickych zmluvnych typoch. Preto tieto Gvahy mozno pova-
zovat’ za obzvlast’ relevantné na urovni narodného pravneho poriadku ako
otazke hladania efektivnych foriem konkrétnej pravnej regulicie. Avsak
na eurépskej trovni, ak by sme cheeli ostat’ pri zovseobecneni problema-
tiky, nie je vobec mozné otazku formalnej integracie riesit’, z jednoduchého
dévodu, totiz, ze spotrebitel'ské pravo, ktoré tvori jadro dniového sikrom-
ného prava, je sthrnom pravnych institatov a politik ambivalentnej povahy,
v ktorej nemozno uceleny systém sukromného prava identifikovat’, a zaro-
veft, EU, z dévodu svojich sacasnjch kompetenénych obmedzeni™, ani nie
je samostatne sposobild absentujuce normy typické pre narodné sukromné
pravo do spotrebitel'ského prava sama doplnit’, tak aby bolo mozné hovo-
rit" o sikromnom prave EU hoci iba pre vybrané subjekty. Na trovni EU,
no ¢oraz viac i na narodnej Grovni, treba akceptovat’ skor funkeény pristup
k pravnym normam, a skuto¢nost’, ze aj ked’ konkrétne pravo alebo povin-
nost’ by sme mohli popisat’ znakmi typickymi pre sukromné alebo verejné
49 Tbid., p. 40.

50 K tomu napr. JANCO In: JANCO, Milan; JURCOVA, Monika; NOVOTNA, Marianna
a kol. Eurdpske siikromné prdvo, supra, s. 110.
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pravo, pre prax by také hodnotenie bolo sotva vyuzitelné, nakolko by takto
odlisené ustanovenia nemohli vytvorit’ samostatne — vzajomne nezavisle —
aplikovatelné pravne subsystémy v ramci odvetvovej Gpravy, v tomto pri-
pade spotrebitel'ského prava.

Prave v oblasti spotrebitel'ského prava zaroven mozeme néjst’ ilustraciu,
ze Siroky kontextualny pristup k normam vseobecného sukromného prava,
¢i uz v aplikdcii alebo aj naslednej normotvorbe méze byt zasadnym ele-
mentom pti tvarovani sukromného prava pro futuro aj v nasich zemepisnych
sirkach. Mame na mysli znovuzrodenie institatu civilnopravnej uzery v prave
SR. Niektoré slovenské sudy”!, totiz, za znacnej argumentacnej podpory
p6vodom zahrani¢nej (rakaskej, Ceskej) sudnej rozhodovacej ¢innosti, his-
toricko-pravneho pohl'adu i poukazu na publikované zistenia o praktikach
a socialnych dopadoch praktik nebankovych subjektov oprasili formalno-
-pravne neupraveny institut, ktory vyznamne zasiahol do sikromnoprav-
nych vzt’ahov zmluvnych stran, a ktory nepriamo plni v podstate verejno-
pravnu funkciu — regulaciu nezelanych zmluvnych praktfk niektorych posky-
tovatelov uverov. Rovnakymi pohnutkami bol motivovany aj zdkonodarca,
ktory nasledne uvedeny institdt do pravneho poriadku priamo zakotvil
a otvoril dvere pre jeho vyuzivanie aj v nespotrebitel'skych obcianskoprav-
nych vzt'ahoch.

6 Zaver

Javi sa, ze v sucasnej sukromnopravnej regulacii v r6znych formach si spo-
locensky kontext a $pecifikd konkrétneho vzt'ahu, v ktorom sa tieto normy
realizujd, dokaze presadit’ priestor pre svoju reflexiu, no ostava vyzvou pre
architektiru sitkromného prava do akej miery by ono malo takyto priestor
poskytovat’ ¢i aktivne limitovat’, aby bola zachovand integrita sikromno-
pravneho vzt'ahu. Vnutrostatne sukromnopravne normy poslednych rokov
poskytuji mnozstvo podnetov na posudenie tejto otazky v jednotlivom

51 Por. najmi rozsudky Krajského sudu v Presove ¢. k. 3Co 3/2011, 16Co/71/2011, 3Co
151/2013 (vSetky dostupné na: http://wwwijustice.gov.sk/Stranky/Sudne-rozhodnutia/
Sudne-rozhodnutia.aspx).

52 Tj. zékonom ¢&. 106/2014 Z.z., ktorym bol do Ob¢cianskeho zikonnika zavedeny novy
§ 39a L, Uzera®. Por. najma déovodovu spravu k tomuto zdkonu.
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vzt'ahu.” Je zrejmé, ze tito vndtornu rovnovihu autonémie a hodnotovo-
-politickych vplyvov nemozno jednotne a rigidne ustanovit’ pre celé suk-
romné pravo, ale skor umoznovat’, aby kazdy sutkromnopravny vzt'ah mal
potencial byt’ jedine¢nym suhrnom regulativnych prvkov. A bez ohladu
na konkrétny pravay systém mozno predpokladat’ neustile zvySovanie rele-
vancie a intelektudlneho vkladu sidov™ pri nachidzani a tvarovani koneé-
ného sikromnopravno-hodnotového ekvilibria pravneho vzt'ahu sacasnosti.
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Abstract in original language

In aceast lucrare, autorul incearci si stabileasci coordonatele dreptului
la viatd privatd din dreptul civil roman. Prima parte a lucririi va prezenta
metodele si tehnicile de cercetare a dreptului la viata privatd in Romania, iar
a doua parte va detalia concluziile la care s-a ajuns prin cercetarea dreptului
la viatd privatd roman, cu referire la modernizarea legislatiei nationale, uni-
formizarea dreptului intern, corespondenta national-european si implicatiile
socio-politice ale nerespectarii dreptului la viatd privati in Romania.
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dreptul la viata privatd, uniformizarea dreptului, modernizarea legislatiei nationale.

Abstract

In this paper, the author tries to establish the coordinates of the right to pri-
vacy in Romanian civil law. The first part of the paper will present the meth-
ods and techniques to tesearch the right to privacy in Romania, the second
part will detail the conclusions drawn from research about Romanian right
to privacy referring to modernize national legislation, uniformity of law,
national — european correspondent and socio-political implications of non-
compliance with the right to privacy in Romania.

Keywords

the Right to Privacy; Uniformity of law; Modernize National Legislation.

1 Research methods and techniques of the right to privacy
in Romanian civil law

The methodology used in achieving the theme of the research is one spe-
cific to the legal sciences.
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A first issue that needed a clear methodology to be resolved was a theme
choice of research subject. To solve this problem I used the method of the-
oretical and doctrinal information and the doctrinal analysis method. I stud-
ied the doctrine in matters of personality rights, the tracking history of the
occurrence of this designation, I studied the content of personality rights
and then analyzed quantitatively and qualitatively everything that was writ-
ten in the national doctrine on the matter. I found that the matter of right
to privacy is broad, the content of this right is complex, it includes more
categories of individual rights. The content of a subjective civil law appears
as ,,a prerogative or a bundle of powers”' conferred on the holder by show-
ing what can be done or pretended to the right holder. >

Moreover, the right to privacy is a right enshrined in the New Civil Code
and an extensive study about the law and about infringes to this right would
be imposed in the Romanian national doctrine. After applying these meth-
ods, the title research topic resulted, namely ,,The right to privacy in the
Romanian civil law”.

The next step was a research done by setting goals. To resolve this stage
I used the analysis method of privacy, both in doctrine® and in national leg-
islation and in practice. The method of legal information and jurisprudence
analysis on the right personality I used it to investigate the European Court
of Human Rights. The method analysis was completed by the observation
method by which we conducted a scientific research of the right to privacy
provided and managed to set goals to be achieved through research.

So, the first objective: making a chapter entitled ,,Modernizing national
legislation” was based on the following methodology: the historical-com-
parative method applied to the internal law and the doctrine of national
rights regarding the subjective rights, the method of contents analysis of the

1 DABIN, J., (2008) Le droit subjectif, Dallog, Paris, p. 168.

2 CERCEL, S., (2005) Considerations regarding the civil subjective law. Legal Sciences Magazine,
no. 3-4/2005, p. 60.

3 BOROI, G, (2008), Civil Law. The general part. Persons, Bucharest: Hamangiu Publishing,
p. 76 and the next; POP, A.; BELEIU, G. (1980) Civi/ Law. General theory of civil lam,
University of Bucharest, Faculty of Law, Bucharest, page 119 and the next; DOGARU,
1., CERCEL, S., (2007) Civil Law. The general part. p. 44 and the next; LUPAN, E.,
SABAU-POP, L., (2006) Treaty of Romanian Civil Law. vol. 1. The General Part, Bucharest:
C. H. Beck Publishing, p. 103-105.
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communication and of language analysis, the method of legislative analysis.
Under this objective we intended to argue that Romanian law on the right
to privacy has been upgraded both in terms of express regulations of right
to privacy in national legislation, but also on ways to protect this right.

After applying this methodology we concluded that modernizing began first
in the Romanian doctrine which, relatively recently, after 2007, first used the
concept of personality rights. It went on in 2011 with the integration in the
Civil Code of the persons as a subject, a subject to another special law before,
with the result that the new regulation was contained in the Articles 71 and
74 of the New Civil Code of the right to privacy and infringed this right.
Protecting the right to privacy was part of the process of modernization
of national legislation, so in 2014 when it came into force the new Criminal
Code the offenses against privacy were kept, but there were introduced new
criminalities on invasion of privacy or violation of professional headquar-
ters and invasion of privacy. A novelty for Romanian doctrine in civil matters
was also considered the establishing of the contents of the right to privacy.

By applying the methodology indicated we concluded that the right to pri-
vacy is a fundamental element of society, freedom and human dignity. The
concept of privacy is found in many areas of life: intimate, related to the
person’s sexual orientation, supervision of individual, family life, inviolabil-
ity of residence, telephone or written or electronic correspondence, per-
sonal data protection, etc. Romanian legislature has established a number
of means of protection under privacy defense, means of constitutional,
administrative, criminal, civil and family law but in the context of socio-
legal reality, seem to be insufficient. Criminal legislature attempts to protect
more private life were proved by transposing in the New Criminal Code
of Article 8 ECHR, namely Article 7 CDFUE. Thus, the invasion of privacy
is regulated in the NCP, in Article 226, which, since February 1%, 2014, with
the entry into force of NCP, has become a crime.”

Apart from achieving these first objectives, the research conducted
us to another chapter, ,,Socio-political implications”. It is about violations
of privacy and infringes to it, as well as some aspects of personal data pro-
tection reform. To succeed in formulating these views, the method which
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was applied was that of evaluation of current situation of the reform in this
area by applying tools to assess the existing situation: analyzing each step
on the reform of the protection of personal data.

Analysis and bibliographic synthesis method references were applied
to know all the writings of the rights of personality in the national litera-
ture to analyze the evolution in time regarding the legislation on privacy.
To argue uniform law, we had to establish that uniform EU law involves
the harmonization of internal regulations of the member states in relation
to EU directives.

Applying the comparative method of analysis and synthesis, we have man-
aged to establish some features that justify uniform law. Thus:

To succeed in justifying the correspondence between national and European
legislature, we applied the same methods of comparison and analysis on the
regulations. We came to the following conclusions: Fach Member State
is responsible for the implementation of EU law (transposition deadlines,
harmonization and correct application) within the national legal system.

In the research topic, the transposition of the provisions of Article 8 of the
Convention, Article 7 CDFUE is evident by harmonizing the internal law
in this area, which is clear from the entry into force of the new codes, civil
and criminal law, regulating the imposition, respect and protection of the
right to privacy.

As we will show in section Uniform lan, the EU rules on privacy were trans-
posed into the national legislation.

The ECHR jurisprudence® shows situations in which provisions of article 8
of the Convention were infringed. Thus: Decision 26/05/2009, published
in the Official Gazette, Part I no. 720 on 26/10/2009 in Case Amanalachioai
against Romania, Case Bucur and Thomas against Romania (no. 40238/02),
Strasboutrg Decision, 8 January 2013, Decision on 01/07/2008, published
in the Official Gazette, Part I no. 283 on 30/04/2009 in Case Calmanovici
against Romania, judgment of 12/10/2006, published in the Official
Gazette, Part I no. 213 on 29/03/2007, Case Kaya against Romania, etc,
situations that would result in the Romanian state being forced to pay

4 Information taken from www.jurisprudentacedo.com
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damages as damages to plaintiffs. These cases prove that in the Romanian
legislation, the provisions of art. 8 of the Convention were transposed, but
not respected.

2 Upgrading national legislation

The right to privacy is one of the most important human rights in contem-
porary society, recognized internationally in different regions and cultures.

Regulations regarding privacy were and are contained in the provisions
of Article 8 of the European Convention on Human Rights which enshrines
the right to respect for private and family life. The same provisions are
found in art. 26 of the Constitution, the concept enshrined being ,,intimate,
family and private life”. Obviously, from these two fundamental texts, the
concept is mentioned in countless other acts, each ensuring compliance with
legislated values.

So, in the legal system in Romania, Article 26 of the Constitution stated the
right to intimate, family and private life, in the chapter Fundamental rights and
freedoms, stating that ,,public authorities shall respect and protect the inti-
mate, family and private life. Any natural person has the right to dispose
of himself, as long as he/she does not infringe the rights and freedoms
of others, public order or morals.”

Modernization of nationallegislation on the regulation of privacy has contin-
ued with the entry into force of the new Civil Code NCC, in October 2011,
meaning that this act brought a novelty which was not true in the old Civil
Code. 1t is introducing Chapter 11 - respect owed to the human being and its inber-
ent rights, where we find express regulations, as well as in the European
Convention on Human Rights, on the rights of personality, namely: the right
to life, health, physical and mental integrity, to dignity, to their own image,
to privacy and other rights recognized by law. We refer to the provisions
of Article 71 NCC.

Moreover, the modernization of national legislation in this area, but not
only, continued with the entry into force of the new penal code - NCP,
which transposes the provisions of Article 8 ECHR, namely Article 7
CDFUE (EU Charter of Fundamental Rights). Thus, the NCP is regulated,
in art. 226, the invasion of privacy, which since February 1, 2014, with the
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entry into force of NCP, has become a crime, the criminal legislature suc-
ceeding thus in conferring an express criminal protection of the right to pri-
vacy. The provisions of Article 74 and Article 75 NCC covers infringements
to privacy and limits of this right of privacy, expressly setting out the cir-
cumstances in which it is reached the right to privacy and the circumstances
in which this right is not considered achieved.

A new element legislation on the right to privacy is that, on 12th March
2014, the European Parliament adopted the reform package on the protec-
tion of personal data and the report on the impact of programs of mass
surveillance on EU citizens’. These votes represent an important contribu-
tion to the protection of the right to privacy and the completion of long-
awaited reform proposed by the European Commission in January 2012,
an issue which will also have an impact on the national legislation by aligning
it to European standards on human rights protection.

3  Uniform law

Uniform EU law involves the harmonization of internal regulations of the
Member States in relation to EU directives.

The European Convention on Human Rights, drafted in the Council
of Europe, entered into force on 3rd September 1953 and was ratified
by Romania by Law no. 30 on 18th May 1994, published in the Official
Gazette no. 135/31, May 1994.

The Convention obliges Member States to recognize to everyone within
their jurisdiction the rights and freedoms enshrined in this Act. European
The Court of Human Rights is an institution recognized by the Member
States and contributes to ensure compliance with the Convention and the
Commission has the same role, till the end of the existence.

The European text has its origin in art. 12 of the Universal Declaration
of Human Rights, adopted by the UN General Assembly, on December 10,
1948, according to which no one shall be subjected to arbitrary interference
with his privacy, family, home or correspondence, nor to harm the honor
or reputation; everyone has the right to the protection of the law against such

5 Information taken from www.europatl.europa.cu
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interference or attacks. An almost identical formulation is given to the pro-
tection of the right to privacy by art. 17 of the International Treaty on Civil
and Political Rights, adopted and opened for signature by the UN General
Assembly, on December 16, 1966, entered into force in March 1974.

The Convention provisions that are the focus of the present research are
contained in Article 8 - Right to respect for private and family life:

,»1. Everyone has the right to respect for his private and family life, his
home and his correspondence. 2. There shall be no interference by a pub-
lic authority with the exercise of this right, except when it is prescribed
by law and represents, in a democratic society, a necessary measure for the
national security, public safety, economic well-being of the country, pre-
vention of disorder and prevention of crime, protection of health, morals,
rights and freedoms of others.”

The Romanian Constitution, as amended and supplemented by the Law
amending the Constitution no. 429/2003, stipulates the regulations con-
tained in the Convention in Chapter II ,,Fundamental rights and freedoms”,
Article 26 - Intimate, private and family life, Article. 27 — Inviolability
of residence and Article 28 - Secrecy of correspondence. New Civil Code,
republished in the Official Gazette no. 505/2011, available beginning with
October 1st, 2011 took and regulated the right to privacy in Article 71, Article
74 and Article 75, establishing the detriment and the limits of this right.

The new Penal Code, published in the Official Gazette no. 510 on 24th July
2009, in force from 1st February 2014, continued the process of legislative
uniformity in that it covered a new offense in art. 226, invasion of privacy,
incriminating also correspondence and domicile violation, offering legal
means to protect their right to privacy.

The entry into force of the Fundamental Law and of new codes have led
to a systematic and continuous consistency of the Romanian legislation.

4  European - national correspondence

Each Member State is responsible for the implementation of EU law
(transposition deadlines, harmonization and correct application) within
the national legal system. In the research topic, the transposition of the
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provisions of Article 8 of the Convention, Article 7 CDFUE is evident
by harmonizing the internal law in this area, which is clear from the entry
into force of the new codes, civil and criminal law, regulating the imposition,
respect and protection of the right to privacy.

As we will show in section Uniform lan, the EU rules on privacy were trans-
posed into the national legislation.

The ECHR jurisprudence® shows situations in which provisions of article 8
of the Convention were infringed. Thus: Decision 26/05/2009, published
in the Official Gazette, Part I no. 720 on 26/10/2009 in Case Amanalachioai
against Romania, Case Bucur and Thomas against Romania (no. 40238/02),
Strasbourg Decision, 8 January 2013, Decision on 01/07/2008, published
in the Official Gazette, Part I no. 283 on 30/04/2009 in Case Calmanovici
against Romania, judgment of 12/10/2006, published in the Official
Gazette, Part I no. 213 on 29/03/2007, Case Kaya against Romania, etc,
situations that would result in the Romanian state being forced to pay dam-
ages as damages to plaintiffs. These cases prove that in the Romanian legis-
lation, the provisions of art. 8 of the Convention were transposed, but not
respected.

5  Socio-political implications
Initially defined as the ,right to be let alone’’, the right to privacy had

to ensure the ,,protection of the individual in all that involves space reserved

8

to beliefs, thoughts, emotions and sensations”. Thus, private life was pro-

tected, rather, on the psychological side’. Without going to develop the
American concept of privacy, European jurisprudence adopted another
position on ,,privacy” that is not the only sphere of individual privacy'. So,

6 Information taken from www.jurisprudentacedo.com

7 BRANDEIS, L. (1928), In the decision Olmstead v. United States, 277 U.S. 438 (1928).

8 DUMITRU, H. D. (2012), Libertate de exprimare si viatd privati. Conexiuni constitutionale
si civile. Pandectele Romane (Freedom of Speech and Private life. Civil and constitutional
connections. The Romanian Pandects), no. 5/2012, p. 45.

9  LAURENT, P. (2003), La liberté d’expression et sa limitation. Les enseignements
de Pexpérience américaine au regard d’expériences européennes (Allemagne, France
et Convention européenne des droits de I'homme), Les Presses Universitaires
de la Faculté de Droit de Clermont-Ferrand L.G.D.J., 2003, p. 197.

10 SUDRE, E (2006) Drept european si international al drepturilor omulni (European and
International Law of Human Rights), Polirom Publishing, Iasi, 2006, p. 315.
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we notice that privacy has always been a point of interest. And this interest

is explained by the fact that privacy, in any of its meanings, is likely to have

been affected by the aggressive ways of exercising freedom of expression

»11

This title has as a starting point the provisions of Article 74 and 75 of NCC

on infringements to privacy and limits on the exercise of the right to privacy.

Art.74 NCC provides infringements to privacy, as follows:

)
b)
0

d)

h)

the entry or stay without the right in a house or the taking of any
object without the consent of the legal occupant;

the interception without right of a private conversation, committed
by any technical means, or the use, knowingly, of such interceptions;

the recording or use of voice or image of a person in a private space
without her consent;

the dissemination of images of the inside of a private space without
the consent of the person who lawfully occupies it;

keeping private life under observation by any means, except for cases
prescribed by law;

the dissemination of news, debates, surveys or written or audio-
visual reports on the intimate, personal or family life, without the
person’s consent;

the dissemination of materials containing images of a person on treat-
ment in healthcare units, as well as personal data concerning health
problems of diagnosis, prognosis, treatment, circumstances related
to the disease and various other facts, including autopsy result, with-
out the consent of the person concerned and, if dead, without family
consent or that of the persons entitled;

the use, in bad faith, of the name, image, voice and likeness to another
person; 1) the dissemination and use of correspondence, manuscripts
or other personal documents, including the domicile, residence and
telephone numbers of a person or family members without the con-
sent of the person to whom they belong or has the right to dispose
of them.

DUMITRU, H. D. (2012), Libertate de exprimare si viatd privatd. Conexinni constitutionale
sz civile. Pandectele Romane (Freedom of Speech and Private life. Civil and constitutional
connections. The Romanian Pandects), n0.5/2012, p. 44.
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Article 75 refers to the limits on the exercise of the right to privacy, as follows:
1. do not constitute a violation of the rights in this section touches
that are permitted by law or international conventions and covenants

on human rights to which Romania is a party.

2. The exetcise of constitutional rights and freedoms, in good faith and
in compliance with international covenants and conventions to which
Romania is part, does not constitute a violation of the rights provided
in this section.

Violation of these limits and violations of privacy expressly provided
by NCC are sanctioned by the Romanian legislature through various legal
means, and their sanctioning produces social implications, and if the subject
who bears the damage caused is circumstantial, but not only, the implica-
tions may be political, economic or of other nature.

An aspect that should be considered in this section refers to the reform
of the European Union on the protection of personal data. Technology
is advancing and the way to protect privacy must evolve with it. For some
technologies, such as written media or Internet, the ability to exchange infor-
mation could lead to new ways in which privacy can be violated. New tech-
nologies can also create new ways to gather private information. In general,
the ability to gather and transmit information had negative implications for
confidentiality. The concept of privacy of information has become more
important than system and information control.

Moreovet, the consequences of breach of privacy may be more severe. The
law of privacy in many countries has had to adapt to technological changes
in order to address these issues and, to some extent, maintain the privacy
rights. But the existing global frame of privacy rights was also criticized
as incoherent and ineffective. On 12 March 2014, the European Parliament
adopted the reform package on the protection of personal data and the
report on the impact of mass surveillance programs on EU citizens. These
votes represent an important contribution to the protection of the right
to privacy and the completion of long-awaited reform proposed by the
European Commission in January 2012.
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Abstract in original language:

Prispevok sa zaobera sikromnym privom a verejnym pravom v privoom
poriadku Slovenskej republiky. Cielom prispevku je charakteristika a porov-
nanie sikromného a verejného prava, vyznam a postavenie tohto delenia
v pravnom poriadku Slovenskej republiky. Dalej je prispevok zamerany
na postavenie tohto pravneho dualizmu a jednotlivych pravnych odvetvi
v pravnom poriadku Slovenskej republiky a poukazanie na jeho vyznam.

Keywords in original language

stikromné pravo; verejné pravo; pravny poriadok; pravay dualizmus.

Abstract

The article deals with private law and public law in the legal system of the
Slovak Republic. The aim of the article is a comparison of characteristics
of private and public law, the meaning and status of this division in the legal
system of the Slovak Republic. Furthermore, an article deals with the status
of legal dualism and the vatious branches of law in the legal system of the
Slovak Republic and highlight its importance.

Keywords

Private Law; Public Law; Legal System; Law Dualism.

1 Uvod

Problematika verejného a sikromného prava aj v sicasnosti je stile vel'mi
aktualna a neustdle jej venuje pozornost’ tak odborna ako i laickd verej-
nost’ atzko suvisi s pripravovanou rekodifikaciou obcianskeho prava
hmotného na Slovensku. Cielom prispevku je najmi analyza a porovnanie
sukromného a verejného prava, postavenie jednotlivych odvetvi sukrom-
ného a verejného prava a vyznam tohto delenia tak v pravnom poriadku
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Slovenskej republiky ako aj v demokratickych statoch Eurépy. Problematika
delenia prava na sikromné a verejné je znacne pertraktovana a pravna veda
sa nou zaobera uz od déb Rimskej rise. Okrem toho, Ze tito problematika
je pomerne dost’ frekventovana aj v dnesnej dobe a neustale sa s flou streta-
vame tak v tedrii, ako aj v aplikacnej praxi, na druhej strane je to aj znacne
kontroverzna téma z hladiska vymedzenia a uréenia hranic medzi jednot-
livymi odvetviami prava a najmid preto ma tito téma tak velmi oslovila.
Je nespochybnitel'né, Ze Slovenska republika je ¢lenskym $tatom Eurdpskej
Gnie, pricom vicsina $tatov Unie preferuje pravny dualizmus a len vePmi
t'azko by sme v prave Eurépskej unie alebo v medzinarodnom prave hladali
delenie prava na verejné a sikromné. Preto je na mieste polemika, ¢i je toto
delenie v Slovenskej republike udrzatelné a ¢i by nebolo vhodné vytvorit’
novy moderny systém v uspotiadani prava na Slovenku alebo, ¢i naopak si
Slovensko nema tento dualizmus obhdjit’ a chranit’ si ho tak, ako je tomu
dnes.

2 Verejné a sukromné pravo v pravnom poriadku SR

Clenenie prava na verejné a sikromné je v kontinentdlnom pravnom sys-
téme zname oddavna a hoci v ostatnom c¢ase sa v pravnej vede viacerych
eurépskych krajin objavuji aj pochybnosti o spravnosti a vedeckej odovod-
nenosti takéhoto ¢lenenia prava, mozno povedat’, Ze sa vSeobecne uznava
aj v sucasnosti. Zmienky o pravnom dualizme verejného a sikromného
prava pochadzaji z obdobia starého Rima. Casto sa v tejto savislosti uvadza
vymedzenie vzt'ahu verejného a sikromného prava, ktoré podal rimsky kla-
sicky pravnik Ulpianus v Digestach, takto: ,, Publicum ius est, gnod ad statum rei
romanae spectat; privatum quod ad singnlorum utilitatem (Pravo verejné je zame-
rané na zaujem rimskeho $tatu, kym pravo sukromné na zaujem jed-
notlivcov).' Slovensko, ako geopolitické tizemie, bolo az do roku 1993 vzdy
sucast’ou viacsieho $tatneho utvaru, ¢i uz to bola Velka Morava, Uhorsko,
neskor Rakisko—Uhorsko a nakoniec Ceskoslovensko. Z toho mozno vyvo-
dit’, Ze slovenské pravo tak sikromné, ako aj verejné sa vyvinulo v ramci
tychto statnych zriadeni. Pojem sukromné pravo sa vsak odlisne chapal
v jeho jednotlivich obdobiach vyvoja Tudstva a filozofickych a politickych

1 LAZAR,]. a kol. Obéianske prdvo hmotné. 1. vyd. Bratislava: Tura Edition, 2010, s. 9.
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pradoch. Stredoveké pravo sa povazovalo za unitirny systém prava, takze
rozliSovanie verejného a sikromného priva sa znacne oslabil? Slovenské
pravo sa deli na pravo verejné a pravo sukromné a tak tomu bolo na zaklade
rakuskej tradicie az do konca Styridsiatich rokov. Neskor bolo toto triede-
nie tak marxistickou pravnou teériou, ako i v sivislosti s vtedajsou pravnou
praxou, opustené so zretelnym zamerom umoznit’ socialistickému $tatu
zasahy a tym aj jeho prenikanie do sukromnej sféry jedincov. Po roku 1989
sa toto triedenie v sulade so zasadnymi zmenami spolocenskych pomerov
(politickych, hospodarskych, socidlnych) do pravnej tedrie 1 praxe opit’ vra-
tilo. Hlavnym kritériom rozliSovania verejného a sikromného prava spo-
¢iva v charaktere pravneho vzt’ahu samotného, resp. vo vzajomnom vzt'ahu
jeho subjektov, pricom niekedy sa pouziva pojem tcastnik, co je vsak typicky
pojem procesného prava. Pre verejné pravo je typické to, ze jeden dcastnik
pravineho vzt’ahu (pokial ide o $tat, resp. Statny organ alebo obec) vystupuje
voci druhému tcastnikovi ako nositel’ verejnej zvrchovanej moci a tym ako
silnejsi acastnik (potentior persona), t.j. ako subjekt, ktory druhému subjektu,
v pravnom $tite samozrejme presne upravenym spoésobom, moze ukladat’
povinnosti, popripade jednostranne zakladat’ prava (nie v$ak uplne bezvy-
nimocne, pretoze v urcitych pripadoch iverejnopravny vzt'ah moéze byt
zaloZzeny na rovnosti ucastnikov, ako napriklad v pripade verejnej zmluvy
na dodanie tovaru alebo sluzieb). Spominant nerovnost’ subjektov alebo
ich nadriadenost’ a podriadenost’ ako priznacny rys verejnopravnych vzt'a-
hov zdérazfiuje i nalez Ustavného sudu Ceskej republiky uverejneny pod
¢. 34/1994 Sb. Preto maji v oblasti verejného prava zikladny vyznam auto-
ritativne pravne akty organov verejnej moci, a to spravne rozhodnutia. Pre
sukromné pravo je naopak typickd rovnost’ subjektov, najmi ich rovné
hmotnopravne postavenie. Tato rovnost’ je pre odbor obcianskeho prava
vyslovne vyjadrend v § 2 ods. 2 Obcianskeho zakonnika (,,V obéianskoprav-
nych vzt'ahoch maju ucastnici rovnaké postavenie®). Rovnost’ subjektov
pravaeho vzt'ahu spociva v tom, ze:

a) Fadny subjekt priavneho vztabu nemdoze inénmu subjektu tobto pravneho vt abn

sdm jednostranne ulogit’ povinnost,

2 KALESNA, K. Renesancia verejného a sikromného prava v CSFR. Justicni revue,
roc. 43, ¢. 4 (1991), s. 42-45.
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b) ak vznikne medzi subjektmi pravneho vzt abu negbhoda, nemige ju jeden o sub-
Jektoy rozhodndit’ bez dobody s drubym (nemo index in causa sua), ale ak chee
aby tito nezhoda medzi nimi bola dkonne rozhodnuta, musi sa obritit’ na siid,
pred ktorym majil voci sebe navzdjom oba subjekty rovné procesné postavente.

Zasada rovnosti subjektov vsak na druhej strane nebrani tomu, aby sa sub-
jekty navzdjom zmluvne dohodli, Ze jeden z nich bude na zaklade uzavretej
zmluvy a v jej medziach sa spravat’ podl'a pokynov druhého (napt. pracovna
zmluva, prikaznd zmluva a pod.).> Za hlavné praktické dosledky rozoznavania
verejného a sukromného priava povazujeme najmi to, ze sukromnopravne
pomery a problémy patria do sféry sukromného prava a v pripade konfliktu
sukromnopravaych zaujmov o nich spravidla rozhoduju civilné sudy, kym
verejnopravne pomery maji v pripade konfliktu zaujmov prednost’ pred
sukromnopravaymi. Inak povedané, v pripade rozporu medzi verejnoprav-
nou a sukromnopravnou povinnost'ou treba prioritne plnit’ predovsetkym
povinnost’ dand verejnopraivaymi normami. V pravnej vede, legislative, ako
aj v pravnej praxi sa uznava typ tzv. zmiesanych pravnych institicii, t.j. prav-
nych pomerov, na ktoré sa vzt’ahuju pravne normy, ktori maja tak prvky
verejného, ako aj sukromného prava. Hranica medzi verejnym a sutkromnym
pravom je v tychto pravanych normach vzdy len priblizna. Takéto v prav-
nom poriadku sa vyskytujuce normativne subsystémy vykazujuce hybridny
charakter nazyvame komplexné pravne odbory, pretoze vykazuji prvky tak
sukromnopravnej, ako aj verejnopravnej povahy. Komplexnt povahu maja
v stcasnom slovenskom pravnom poriadku napriklad normatfvne sibory
v oblasti pravnej ochrany spotrebitela, pravo hospodarskej sut’aze, pravo
zivotného prostredia, pravo kartelové, ¢iniektoré stranky pravnej dpravy
prava priemyselného vlastnictva a prava cennych papierov.* Za najmarkant-
nej$i rozdiel medzi pravom sikromnym a verejnym K. Elid§ povazuje to,
ze o sukromné pravo ide v pripadoch vzijomnych opravneni a povinnosti
0s6b a o pravo verejné v pripadoch naroku alebo povinnosti Gcastnfka voci
organu verejnej moci. Ako uz bolo uvedené vyssie, kI'i¢om k pochope-
niu sukromného prava je princip rovnosti a autonémie vole, zatial' o pre
3 DVORAK, J; SVESTKA, J.; KNAPPOVA, M. a kol. Obéanské prve hmotné. 1. sv. 5. vyd.
Praha: Wolters Kluwer, 2009, s. 41-43.

4 CIRAK, J; FICOVA, S. Obianske privo. Vieobecnd éast’. 1. vyd. Samorin: Heuréka, 2008,
s. 29.
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verejné pravo je rozhodujuce, ktory organ verejnej moci ma pravomoc.
V prave verejnom sa uplatiuju zasady oficiality a legality a naopak v prave
sikromnom délezitost’ slobody rozhodnut’ o vlastnej pravnej pozicii.®

3 Pravny dualizmus verejného a sukromného prava

Kritérii pri deleni prava na sikromné a verejné je hned’ niekol'ko, no nie
vsetcl pravni teoretici, ako aj odbornici z praxe sa v tomto smere navza-
jom stotoznuju. Napriklad B. Fabry v jednom zo svojich prispevkov tvrdi,
ze hl'adanie kritérii a opodstatnenie delenia prava na sukromné a verejné nie
je uzatvorené.® Teoretické zdovodnenie kritérif rozhranicujucich sféru verej-
ného prava od sféry sukromného prava je obsiahnutd vo viacerych te6riach
pravaeho dualizmu.” Tti z nich nadobudli najviési vyznam, a to:

a) tedria zaujmov vychadza z rimskopravnej Ulpidnovej konstrukcie,
podla ktorej normy verejného prava sluzia spolocenskym zaujmom
a normy sukromného prava zaujmom jednotlivcov,

b) tedria podriadenosti a nadriadenosti vychadza z toho, Ze vo verej-
nom prave existuje medzi Gcastnikmi pravnych vzt'ahov podriade-
nost’ a nadriadenost’, kym v oblasti sikromného prava je urcujicim
princip rovnosti,

c) teédria subjektov, podla ktorej je pre odlisenie verejného prava
od sukromného prava rozhodujice, ¢i sa na pravnom vzt'ahu zicast-
fiyje pravny subjekt, ktory ma zvrchovani moc a tito moc vykonava
aj v tomto vzt'ahu, alebo nie. Tato teéria, ako sa zdd, ma v sucas-
nosti najviac zastancov. Rozdielne chapanie 1vymedzenie rozsahu
verejného a sikromného prava okrem roznych teoretickych pristu-
pov v jednotlivych krajinach ¢i v skupinach krajin ovplyviuje aj roz-
dielne zakonodarstvo statov i historické tradicie. Velké rozdiely tak
mozno najst’ medzi vymedzenim okruhu pravnych odvetvi patriacich
do verejného alebo sikromného prava vo Francizsku a Nemecku.
Napriklad trestné pravo sa vo Franctzsku zarad’uje k sukromnému

5 ELIAS, Karel. Vefejnopravni souvislosti soukromého prava. Spravni prave, toé. 44, &.1-2
(2011), s. 68. ISSN 0139-6005.

6 FABRY, B. Verejné a sikromné pravo - nové vyzvy v systematike prava. Acta Facultatis
Turidicae Universitatis Comenianae, 25/2007, Bratislava: Univerzita Komenského, 2007,
s. 47.

7 CIRAK, J; FICOVA, S. Obéanske pravo. VVseobecnd éast’ 1. vyd. Samorin: Heuréka, 2008,
s. 30.
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praivu, kym v Nemecku kverejnému pravu. Takéto a podobné
odlisnosti sa vsak tykaju iba konkrétneho rozsahu ¢i sirky systému
verejného a sikromného prava a uz menej sa vyskytuja vo vzt'ahu
k samému miestu a vyznamu obcianskeho priva v systéme suk-
romného prava. V tomto smere v ramci kontinentilneho pravneho
systému prevlada pomerne zna¢na nazorova zhoda. Ak sa aj v tejto
otazke vyskytuji urcité odlisnosti, nemaju zasadnu povahu.® Napriek
tomu, ze nie vSetci pravni teoretici s stotozneni so vSetkymi krité-
riami delenia sitkromného a verejného prava a niektoré dokonca spo-
chybnujd, zaroven existuje v tomto deleni vel'a vynimiek a toto delenie
je v nasej pravnej kultare vel'mi délezité. Principy tohto delenia prava
sa zachovali od svojho pociatku az do stcasnosti a samotné pravne
predpisy ho pouzivaju, pretoze niektoré pravne vzt'ahy sa prehlasuju
za verejné a niektoré za sikromné a pravne predpisy, ktoré ich upra-
vuju, sa nazyvaju verejné a sukromné. Taktiez pravnici respektuju toto
delenie a toto delenie vyznamne ovplyviuje prakticki pravau pracu.
Delenie prava na sutkromné a verejné ma tiez vyznam pedagogicky
a vedecky. Je vsak dolezité spomentt’ aj vyznam prakticky. Je dolezité
urcit’, ¢iide o verejnopravnu alebo stkromnopravou normu, ¢o sa
tyka pojmov, napriklad je rozdiel vo vyzname pojmu stavba z ob¢ian-
skeho zakonnika a stavebného zakona, aby sa mohli spravne tieto
pojmy vylozit’, a aby sa nasledne mohli spravne aplikovat’ na kon-
krétny pravay problém.” Je potrebné tiez podotknit’, ze v zikon-
nych upravach vratane zakonnikov dochadza v poslednom ¢ase i pod
vplyvom eurépskeho komunitirneho prava k castej$im a uzsim prie-
nikom a k vzajomnému intenzivnejsiemu ovplyviiovaniu prvkov suk-
romnopravnej 1 verejnopravnej Upravy. Tak napriklad v pracovnhom
prave, ktoré je svojou zakladnou povahou sikromnopravne, najma ak
ide o individualny zmluvny vzt'ah medzi zamestnancom a zamestna-
vatelom, pricom tu najdeme aj pocetné verejnopravne prvky (napri-
klad realizacia ochrany socidlnych prav). Rovnako je tomu napriklad
i v Obchodnom zakonniku, ako aj v Zakone o rodine, Autorskom
zakone a pod."’ VzhPadom na vyssie uvedené je potrebné zdoraznit,

LAZAR, J. a kol. Obiianske pravo hmotné. 1. vyd. Bratislava: Iura Edition, 2010, s. 9-10.
BURESOVA, ]. Pojem soukromé pravo. Privmik, ro¢. 141, & 7 (2002), s. 769.
ISSN 0231-6625.

DVORAK, J.; SVESTKA, J.; KNAPPOVA, M. a kol. Obéanskeé pravo hmotné. 1. sv. 5. vyd.
Praha: Wolters Kluwer, 2009, s. 43.
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ze bez ohl'adu na to, ¢i ide o pravo verejné alebo sukromné, pravo by
malo byt ovplyviiované len jedinou ideou, a to ideou spravodlivosti.
Je dolezité aby pri aplikacii verejnopravnych a sikromnopravnych
noriem boli dodrziavané principy ako je sloboda obcana, rovnost’
obcanov, idea spravodlivosti, tvorba kvalitného efektivneho prava,
poOsobenie statu pri vytvarani stale priaznivejsich podmienok pre zais-
tenie a vikon obdianskych prav a slobod."

4  Jednotlivé odvetvia verejného a sikromného prava

Tak sukromné, ako ja verejné pravo sa dalej cleni na privne odvetvia
(odbory). Pre tieto nizsie systematické celky je charakteristické, Ze predsta-
vuju Specifickymi vautornymi vizbami vytvorenu a spitu sdstavu pravnych
noriem. Pravne odvetvia sa navzajom odliSuju najmi tym, ze k spajaniu
réznorodych zaujmov dochadza v jednotlivich odvetviach prava na r6z-
nych stupnioch spolocenskej integracie. K zdkladnym odborom verej-
ného prava zaradujeme predovsetkym pravo ustavné (Statne), d’alej pravo
spravine (administrativne) a finanéné. Medzi odvetvia verejného prava byva
zaradované aj trestné pravo, ktoré sa vsak niekedy povazuje za odvetvie
stojace mimo sféry tak verejného, ako aj sukromného prava. Zakladnymi
¢ast'ami nasho sukromného prava si pravo obcianske a pravo obchod-
né."”” Oba tieto zakladné piliere sikromného prava su kodifikované jednak
v Ob¢ianskom zikonniku (zikon ¢. 40/1964 Zb.) a jednak v Obchodnom
Zikonniku (zikon ¢. 513/19917b.). Vich vzijomnom vztahu tvor
obcianske pravo a obciansky zakonnik vseobecné (univerzalne) sikromne
pravo a vseobecny sukromnopriavny predpis s podpornou (subsidiarnou)
posobnost’ou pre obchodnopravne vzt'ahy (§ 1 ods. 2 OBZ). Obchodny
zakonnik v sicasnej dobe upravuje postavenie podnikatelov, d'alej v sirokej
miere obchodné zavizkové vztahy, ako aj o niektoré iné vzt’ahy sivisiace
s podnikanim (§ 1 ods. 1 OBZ). Je nutné vsak kriticky dodat’, Ze obchodny
zakonnik upravuje duplicitne aj vzt'ahy, ktoré nie si vylucné obchodné
(napr. znacnu cast’ upravy vseobecnych zavizkovych vzt’'ahov). Tato cast’
obchodného zakonnika (vSeobecna Uprava zavizkovych vzt'ahu i niektoré
11 ADAMOVA, K. Zamysleni nad pravem veiejnym a soukromnym. Prdvnik, roc. 133,
¢. 12 (1994), s. 1083. ISSN 0231-6625.

12 CIRAK, J; FICOVA, S. Obéianske prdvo. Vseobeond éast’ 1. vyd. Samorin: Heuréka, 2008,
s. 29-30.
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dal$ie vzt'ahy) ma podla zamyslanej rekodifikacii stkromného prava ma
byt vylu¢ne upravend v obcianskom zikonniku, zatial' ¢o Gprava obchod-
nych spolo¢nosti a druzstiev ma byt upravena v osobitnom zikone. Dal$ou
sucastou sukromného prava je pracovné pravo upravené Zakonnikom
price (zikon ¢&. 311/2001 Z.z)). Obdiansky zdkonnik- mé aj v tomto pti-
pade voci Zakonniku price podpornu platnost’ (subsidiarny princip).
Aj tprava v otazke statusovych veci a prav, najmi fyzickych oséb patrila
tradi¢ne do sukromného prava. Rodinnopravne vzt’ahy upravené zakonom
o rodine ¢. 94/1963 Zb., boli od roku 1950 vyclenené z obcianskeho zikon-
nika a su az doteraz upravené samostatne (zakonom ¢. 36/2005 Z. z.). Pri
zamyslanej rekodifikdcii sutkromného prava by sa mala Gprava rodinnych
vzt'ahov stat’ sucast’ou Nového obcianskeho ziakonnika, kde bude tvorit’
osobitnu cast’. Pravo dusevného vlastnictva (autorské pravo, patentovej
atd.), ktoré je tiez sucast’ou sukromného prava, je v zaujme ucelenej upravy,
tradicie i vzhladom k dynamike vyvoja tychto vzt'ahov upravené v celom
rade osobitnych zakonov. Tento legislativny stav ma zostat’ zachovany aj
po realizacii zamyslanej rekodifikdcie sukromného prava. Taktiez $pecial-
nym zakonom je a zrejme pri zamyslanej rekodifikacii stkromného prava
aj zostane upravena d’alsia cast’ sukromného prava, a to je medzinarodné
pravo sikromné (zakon ¢. 97/1963 Zb.). Taktiez treba dodat’, ze osobitnej
tpravy si v poslednom ¢ase vyziadalo aj podstatné prehibenie problema-
tiky prava ochrany spotrebitel’a, a to nielen z hl'adiska ich potrieb a potrieb
spolo¢nosti, ¢i z dovodu intenzivneho prelinanie sukromnopravnych prv-
kov s verejnopravnymi, ale aj pre nutnost’ prisposobit’ vautrostatnu tpravu
eurépskemu komunitarnemu pravu. Vzhladom k rasticemu spolocen-
skému a pravnemu vyznamu prava ochrany spotrebitel’a a pre potrebu ich
kazdodenného stkromného zivota by malo byt jej zakladné (vSeobecné)
jadro upravené v Novom obcianskom zakonniku, zatial' ¢o d’alsia Uprava
spotrebitel'skych zmlav, pri ktorych sa predpokladaju zmeny, by mala byt’
zakotvena v osobitnych pravaych predpisoch.”

13 DVORAK, J.; SVESTKA, J.; KNAPPOVA, M. a kol. Obéanské prdvo hmotné. 1. sv. 5. vyd.
Praha: Wolters Kluwer, 2009, s. 44-45.
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5 Zaver

Na zaklade metodologickych pristupov, akymi boli najmi dedukcia a kom-
paracia som sa usiloval najst’ relevantni odpoved na jednotlivé otazky, ktoré
so sebou priniesla predmetna problematika, pricom kompariciou som sa
dostal k odpovediam najmi na otazky aky je rozdiel medzi sikromnym pra-
vom a verejnym pravom. Je tu vak odpoved na d’alsie ddlezité otazky, a to
napriklad aka bude budicnost’ tohto delenia a ¢i sa zachova toto delenie
v pravnom poriadku Slovenskej republiky. Podl'a smerovania Eurdpskej tnie
moézeme zatial pozorovat’, ze EU nerozoznava delenie prava na sikromné
a verejné a ani sa k tomuto delenie prili§ nevyjadruje. Dal$ou skuto¢nost’ou
je, ze sa dostava do popredia harmonizacia prava EU a jednotlivé ¢lenské
Staty sa jej prisposobuju, pricom vynimkou nie je ani Slovenska republika,
preto si myslim, ze bude dost’ zavisiet’ od postoja inych statov, ktoré pravny
dualizmus uznavaju, pretoze ak zanikne v jednotlivych pravnych poriadkov
staitov EU, Slovenské republika nebude tiez vynimkou. Som taktiez toho
nazoru, ze na§ pravny systém nie je celkom dokonaly a mame na fiom ¢o
zdokonalovat’, najmi ¢o sa tyka rekodifikicie Obcianskeho zakonnika tak
ako je to v inych krajinach a v tomto kontexte si myslim, Ze je naptiklad zby-
tocné mat’ samostatné pravne odvetvia akymi si rodinné alebo pracovné
pravo v samostatnych kodexov, nakol'ko ich zakomponovanie v Novom
ob¢ianskom zdkonniku by bolo znaéne efektivnejsie a prehladnejsie, kedze
tieto kodexy sa ¢asto v konecnom dosledku odvolavaji na terajsi Obciansky
zakonnik de lege lata.

In fine, je potrebné jednym dychom dodat’, Ze je ¢asto komplikované urcit’
hranice medzi sitkromnym a verejnym pravom a napriek vietkym pokusom
a te6riam, na zaklade ktorych sa vymedzuji tieto hranice, sa vzdy najde
urcita vynimka alebo pripad, ktory ani moderna pravna teéria nedokaze
objasnit’. Napriek neustalym nezhodam tak domacich ako aj zahrani¢nych
juristov. mam vsak za to, ze toto delenie ma v naSom pravnom poriadku
hlboké korene a neopomenutel'ny vyznam a je to zauzivany systém, bez kto-
rého by tak tedria, ako ani pravna prax nevedela dobre a efektivne fungovat’.
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