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INTRODUCTION

The legal order of the Czech Republic has recently Czech law arising as a result of the accessiohef t

been in a rather difficult situation. Although thecess Czech Republic to the EU;

of its transformation, i.e., its return to a stamdde - +to prepare a theoretical and methodological concep
mocratic system, started in 1989, it has not yeteo tion for dealing with the impact which the acces
its termination. The present shape of the legakiord sion of the Czech Republic to the EU has had on
takes the form of recodifications that have beefteld Czech law as a whole.

and already partly implemented (cf. the Labour Gode
in almost all areas of private law, criminal lawdgore
cedural administrative law. This internal process i
simultaneously confronted, on the supranationatllev
with the needs of a further harmonization of the&r
legal order with EC/EU law, while facing the chal
lenges of major projects of unification as well the

The results of the previous stages of the research
project were published in monographs, journal kasic
and studies, as well as proceedings from confesgnce
seminars, and workshops. Some of the results vsoe a
published in a concise form in the English versain
. the journalCasopis pro pravni védu a praxi — volume
nged o react to thg re.al|t|_es of global developmenlwzoo& published by the Faculty of Law, Masaryk
with the aim of reducing its risks. University

The necessity of reacting to the requirements which
. At present, the outcomes of another stage of the re
are placed on the development of law and which were

faster in the 1990s than the basic and appliecarele séarch project have_ become available: th_ese mainly
: : concern the formulation of conceptual solutionghe
in law, led to a group of projects devoted to thgearch

L : impacts of the accession of the Czech Republitéo t
of Czech law concerning its determinants and dgwelo . : o
mental needs. EU, as they are discussed in the individual topicthe

A he sianif . for deali ith th research project.
mong the signiticant projects for deafing with the For the benefit of basic legal research as wethas

situation of Czech law in the current developmental . ) i

o wider community of lawyers, the current issue of th
stage— mainly in the context of the entry of the Czech . . . . .
Republic into the EU and the effect of this histastep joumal Casopis pro pravni védu a praxi, published by

. the Faculty of Law, Masaryk University, presentsa
on the Czech Iegal order gnd the individual sglspaft jor part of the results of the research projecinfr2006
its system- consists of a fivgear research project-en

titted “European Context of the Development of Ozectc?af?/g?unfg;tg?rtgzsrlg;ses:ctﬁ € rts'aer(; ?ritﬁir;\]/g dJ'E aﬂsioe
Law after 2004". This is a broad project of basie r pro) P "

search in the field of law, based on the team c@epe by the Faculty of Law), as well as in proceedings;

tion of both experienced and young, gifted resmchnographs, articles, and studies of particular- S

from the Czech Republic and abroad, who are in\d)lveand individual researchers. The final outcomeshef t

: ; o . Tesearch project will be published in a new sedés

in various European research initiatives and ptejec monographs by the Faculty of Law, Masaryk Univer

The research project, started in 2005 and centrdte sity '

Faculty of Law, Masaryk University in Brno, has gon '

through several stages, which aimed:

- to process and analyze, both on the general level Brno, 28 October 2008
and on particular topics, the situation in thedief

The Authors
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ARTICLES

The Process of Europeanization and the Formation dhe European

Legal Space

Milos Vecera, Tatiana Machalova

The changes of political systems in Eastern Europge. The process of Europeanization as

of efforts aimed at deepening the process of Eumope

integration. For a long time, these efforts haverbe
affected by political, economic, and social factoos
stituting the social and political situation in tdeve
lopment of Europe and the world in the second b&lf
the 20" and at the beginning of the 2¢enturies. While

Recently, the expression “Europeanizatforfias
started to be used quite frequently in connectidtih w
the process of European integration, extended snasl
a result of the Treaty of Amsterdam. Although the
! ; = e social sciences were using this term as early as th
European integration at the beginning of the 19885 19805 and 1990s, it started to be commonly usey onl
explained mainly in reference to economic intereSt$  5qer 1999, The conceptual framework of this expres

members nowadays unequivocally accept the fact thgh however, goes beyond the area of the European
European integration is also a political processi  nion and its member states, expressing also tHerwi

towards the formation of a political union as theflest i, ence of the EU on countries standing asidenfro
phase in the process of integration, where theesooil  {he jmmediate process of European integration.

the integrated group perform not only a common econ The term “Europeanization” has not been used uni
mic policy but also extend their activities intethphe formly. This is also because the concept has many
res of foreign, s_ecurlty, defence, and internaiqpes. “faces” and directions in which it operates bothtéi-

The EU, thus, simultaneously represents a formlef a nally” towards the EU and “externallj’A more preci

gal and poI|t|c.aI spacsw.generllsl se delimitation of the term was attempted by J. P.
The following exposition will mostly be methodelo G sen who formulated five basic senses of thisnter

gical. Its aim is to deal with the main conceptsttare According to Olsen, the term “Europeanization” &d
characteristic of the current development of the. E

The first part of this article focuses on the tefaro-
peanization”, with the aim of explaining it as ttwre of
European integration. At the same time, the ratatiip

between Europeanization and globalization will b o
investigated, as well as the way in which these prJhe development of executive institutions on theele

cesses are reflected in the formation of the Ewmpe®f the EU. These represent central management and
legal space. This space tends to be describedradtia  POlitical coordination, and are equipped with formal
centric legal system. The second part of this lartic/€9@! institutes and a normative order capable of
points out the difficulty of a theoretical descipt of ~€Nforcing binding decisions, sometimes with theptl
such multicentric relations by means of the traditionafanctions.

categories of “legal order” and “legal system”. Taxé- The penetration of the European dimension into the
cle concludes with a discussion of possible modéls national and suiational systems of executive power.
legal interpretation, which is considered as theege The export of political organization and politigedwer

tor of legal communication in the multentric system beyond the borders of the EU.

of law.

Yo refer to?

The changes of the external territorial borderthefEU
by admitting new member states, which become
guropeanized in the course of the process.
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The political project striving to arrive at a ueifi and 2. Globalisation as a framework
politically stronger Europe with a more significant {gr Europeanization
political position.

The process of Europeanization cannot be seen

Olsen’s overview of the understanding of the termseparately from the wider notion of wosldde globa

of “Europeanization” captures the multiple sendethe lisation, which has been described by Zygmunt Bauman
term as well as the multiimensional nature of the as “the state of human existence condensed by tenpo
process of Europeanization occurring, above alfpin  and spatial compressiofiGlobalisation refers not only
areas to the global market and the globalising economy, b
« Europeanization of policiesthe effect of member also to a complex social and political process waith

ship in the EU on the shape of public policieshef t internal structuré, whose implications affect, on one
individual member states. hand, economic, political, social, and culturalaaref

« Institutional adaptation- the change of social and life; and, on the other, the field of law. In itanifesta

political institutions in EU member states. tions and implications, globalisation creates anfra
o o work for the ongoing process of Europeanization.

« Europeanization of law this includes not only the ! ) } )
formation of European law but mainly the conver The German sociologist Ulrich Beck characterises
gence of the national legal systems of th@lobalisation as a process leading to the undengiof
individual member states and states striving for Ejationstates and their sovereignty, since they are-beco

membership. It becomes indirectly reflected also ifNg Mutually connected by means of supational
the field of international law. agents, their power potential and netwotkdn this

» Transnational cultural diffusior this consists in respect, late modern societies are characterisettédy

. . irreversibility of theirglobal nature arising from globa
the extension of cultural norms, values, ideal isation and manifested by the formation oWverld-
identities and patterns of behaviour within the E y

: wide society. Globalisation is an expression of femet
and their spread beyond the borders of the EU. that no state, country, or social group can slsetfioff

from others; as a result, various economic, cultura

The discourse on the dimensions of Europeanizatidi®litical, and legal forms may clash. The process o
is also reflected in the topics of scholarly reshanto  globalisation then essentially causes the world to
this process. Significantly, the European Univgrsitbecome a single social system in which all arerdnte
Institute in Florence, which has been focusing lea t onnected in multiple ways and depend on each ofter.
study of European integration and the process &€ same time, however, such a union of sociatiogis
Europeanization since 1972, has four divisionsneco is not integrated by means of some kind of stateyo
my, the history of civilization, law, and social can The developing global society exists without thenfo
political science$.Clearly, the field of European stu Of a world state, without world rule, and with numes
dies, next to legal science, is enriched mainlytiy ~Manifestations of global disorganisatitn.
disciplines of political science, international atns, Economic, political, and legal relations that are
and economics. transgressing the boundaries of individual coustrie

From among the wide range of definitions of the&ignificantly affect the lives of inhabitants of ctu
concept of “Europeanization”, at present probablg t countries and the human population as a whole: some
most cited and suitable is the definition provideyl fundamental problems of human life, such as read¢to
Claudio M. Radaelli. In his view, Europeanizatimne €nvironmental devastation or protection from tesrog
sists of the processes of formation, extension anfiecessarily acquire a global character. Globatisati
institutionalization of formal and informal rules, as well as reactions to globalisation and its iogtlons
procedures, political paradigms, styles, ways obitdy — strengthensendencies towards pluralism national,
things” and sharing of opinions and norms which ardéligious, ideological, cultural, political, legand se
first defined and consolidated within the politicalCial areas, as well ageakens the sovereignty indivi-
processes of the EU and subsequently incorporatétyial natiorstates.
within the logic of domestic (national and sudtional) The process of globalisation brings about trends
discourse, political structures and public policlest towards universalisation i.e. the generalisation and
the same time, however, Radaelli does not limitoEur unification of institutions, symbols, and ways afha
peanization to a unidirectional process directegatds viour, including dress code, human rights, and
nationstates; rather, he conceives of it as a-tivectr democray. On the other hand, globalisation parado
onal process of mutual influence between nationdl a xically leads towardgarticularism the fragmentation
European public policies. of the sovereign nature of the state and the stneng

ning of attempts to renew local social identitieflec

199



Legal studies and practice journal research revue

ted in a return towards nationalism and autononfly (cpractices which are striving to assert themset¥és.
Quebec, Catalonia). The consequences of the weak®nnection with globalisation, Beck mentions theeri
ning of the sovereignty of individual states, condal of legal populism in Europe and other parts ofwloeld
with global transnational integration, the rexistence as a reaction to the absence of any stance towaeds
of effective institutions of a wider global managam) world whose boundaries and foundations have started
and the generally existing lack of legitimacy fising moving®® This is because a typical feature of globalisa
global authorities, call for a more cosmopolitaffirde tion resides in the fact that it does not have tangible
tion of nationality and a stronger assertion ofitmal and clearly defined centre of power: globalisatiwo-
and cultural pluralism rather than multiculturalism cesses are, essentialhgt governed by anybodsnd it
Thus, globalisation necessitates a broad discourtseimpossible to state wheif anybody— is responsible
on the nature of freedom, democracy and humansigHer it. In the postnational age, the morzentric power
in the globalising world. Sometimes the process ditructure of competing natiestates is being replaced
globalisation is looked up to with high hopes; e.gwith polycentric politics whose implementation is
former UN General Secretary Kofi Annan expressad hFharacterised by a large group of competingr co
conviction that globalisation due to its rapid changes Operating— state and transnational actors without any
brings a worldwide challenge to the area of fundamensingle one of them having the main say.
tal human rights and freedortfs.By contrast, Ralf The consequences of globalisation on the level of
Dahrendorf, for instance, has warned of the faet thpolitical decisionmaking are likewise reflected in the
globalisation always simultaneously means the- disrea of law. Until recently, traditional legal tmgo
appearance of democratywhere the global results in reflected solely two levels of law: national (imal)
the end of natiorstate. One is, thus, led to ask thdaw and international public law. In the past feecd
guestion: How realistic is the idea of the possibldes, these two levels of law have been supplemdryted
existence of dransnational stateeplacing the nation transnational law, represented mainly by European |
state? Ulrich Beck believes that such a transnaktionbut also other legal systems. In this connectitwe, t
state would be a sort of response to globalisafidiis  British legal theorist William Twining, in his book
would be a twesided hybrid model connecting featuresGlobalisation and Legal Theorpoints out that norma
that had previously appeared to be mutually caiflic ~ tive regulation reflects all levels of social (I&ga
The transnational state would, thus, be-national and relations, and that it is useful to distinguishvieetn the
nonterritorial, but it would not be intemational or following regulations: global, international, regad,
supranational either. It would be a “glocal” stdfki.e. transnational, intecommunal, state, stitate, and non
a province of the world society.In his later works, state locaf® This division, based essentially on a geo
Ulrich Beck describes the paradoxes of politicgha graphical perspective, is only one of several ssi
global world, where the boundaries of national andivisions. Its aim is to point out the existencenoit
international spheres within the cosmopolitan prit state law and the fact that the abawentioned diffe
realism are being newly negotiated in an entirgdgro rent levels of legal regulation do not expressrap
game of metgower. Ulrich considers globalisation tovertical hierarchy. Frequently overlapping, these-n
be a historical transformation in which the distiom mative orders express a phenomenon referred to as
between the national and the international is beirlggal or normative pluralism.
cancelled out within the framework of a hithertarbéd Globalisation of law finds its expression not oty
environment of the power of internal world politiés the area of parallel multevel lawmaking and law
application, but also in the change of operatiorthef
entire field of law, including the way legal proséens
3. Globalisation of law are exercised. The change of American law firms and
their international expansion have, for instanceerb
As an internally structured technological and socialocumented in several US studfswhile, in 1949,
process of transnational -operation, globalisation is there were only 5 law firms in the USA with moreh
significantly reflected in the area of la@lobalisation 50 lawyers, the figure rose to more than 287 in9198
of law, as one of the areas of ongoing globalisation, 000, there were more than 150 law firms employing
areaction to the growing interconnection betweemore than 250 lawyers, out of which 57 law firmsl ha
manufacturing, economic, political, cultural, aratisl more than 500 lawyers and 7 law firms had more than
relations that are being formed across individudl,000 lawyers each. These large law firms are giddu
political, national, and cultural units. While psirpose building networks of branches in centres of world
is to bringstability and legal certaintyo such relations, economy, specialising in legal advisory for large
globalisation of law may be perceived asgeneral corporations. A similar development is occurringhe
process of the internationalisation of internal l&iMt Czech Republic. One of the largest law firms in the
may, however, also lead to the confrontation ofaloc country is the American company White & Case, with
legal practice and transnational legal principlesl a more than 30 lawyers and 10 tax advisors emploged i
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its Prague branch and almost 2,000 lawyers worfdng norrinstitutionalised manifestations of legal globali
it world-wide. The existence of these giant law firmssation.

with extensive networks of branches in many coastri

comes as the result of a growing demand for legal

services that provide comprehensive legal assistanc 5, Europeanization of law as an instrument
transnational transactions. in the process of the integration

of Europeanization

4. Europeamza}tlon as aresponse While EC/EU law is an important manifestation,
to globalisation? means, and outcome of the process of Europeanizatio
the process of Europeanization may be described as
Globalisation may be characterised as a universgéing C|ear|y apparent in tkﬁuropeanization of law
transnational or worldvide process of integration, This consists not only in the making and implenemnti
bringing both positive and negative effects. Insthiof European law, but also the Europeanization of
connection, there occurs confrontation between the sources of law, the concept of human rights and the
global and the localwhere the trend towards locali state of law, judicial activities, interpretatior taw,
sation — as a reaction to globalisation enforces |egal procedures and methods, as well as in theneman
attempts aimed aegionalisationin its numerous politi  of legal thinking?® The Europeanization of law is, thus,
cal and legal forms. The aim of such regionalisat® reflected in the entire area of EU law as well a$ E

also a way to describe the development of Europeglitics, increasingly modifying the national legal
integration. space.

In this context, Ulrich Beck deals with the issife 0 European integration is significantly organized and
whether there is some way out of the trap of glebalimplemented by legal forms and legal institutionbe
sation and some protection from its adverse effectsuropeanization of law is mostly manifested by nsean
This may be assured, in his opinion, by a supranati of the Europeanization of sources of law, thereby
body of the size of the European Union, which ie thgvercoming the traditional image of “the nationah
only body that could restore the democratically -conmaker” who uses legal means to regulatessentially
trolled social and political ability to act amon@-c in a unified manner the entire relevant extent of legal
operating state¥.It is only a strong and democratic EUrelations. By contrast, we are witnessing an énverea
that could be a real player in the game of globtib®.  sing number of sources of lawa phenomenon referred
According to Snyder, the relationship between Eurao asthe multicentricity of sources of law
peanization and globalisation may be describedras a  These sources of law include, in addition to inaérn
lationship between both friends and riv&idn other state law, what is comprehensively callEdropean
words, these are two complementary and partial§r-ov |5, |n 3 more narrow sense of the word, the exprassio

lapping processes, which both strengthen and c@&npe{qy,is communautairis often used in this connection,
with each other. even though the term is not quite unequivodaquis

On closer inspection, the relationship betweenehegommunautaire— understood as everything that has
two processes- globalisation and Europeanizatioh peen attained within the European Community, mainly
can be expressed as follows: Europeanization i®-a pin law- is a set of all rules, mostly of a legal naturd an
cess of economic, political, and legal regionalbglé  in any form (including individual acts in law) thhas
sation whose dominant institutional architectures hapecome the “property” of the EBcquis communautai
become the European Community/European Uflldh. re represents everything that the members of the
is this institutional anchoring of European inté@a Community— mainly its new members must relate to
that helps Europeanization to turn the otherwisgnd respect because it is the convergence and harmo
generally applicable worldide globalisation trends njsation of national legal systems with EC law, eihat
into an actual phenomenon existing in real liferdp@  creating a compatible legal space, and the approxi
anization, therefore, needs to be seamlike globalt  mation of institutions, procedures, and policiesitth
sation— also as a political project following certain pre represents the crucial agenda of the EU. As Robert
set goals and agendas. Ladrech points out, the answers to the challengiesd

The institutional anchoring of the European integraby the process of European integration, and th&a-var
tion process, combined with political decisioraking, bility of approaches and results of this processhim
finds its expression in the EC/EU law, which reaots individual countries, depend on whether a givenneou
the most significant economic relations formed tiglo  try has a unitary or federal structure and whatldingr
the process of globalisation. The legal tools agubli term traditions of political culture are like, aghas on
within the Europeanization process, thus, perforrthe balance between the public and private sedioegs,
awider and more important role than the essentiallpatterns of ceaperation and competition between

political parties, and many other aspétts.
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6. Communication as a medium The formation of the European Union makes it even

of the European legal space more difficult to describe the legal space using th
terms “order” and “system’. Within the EU, only g®

As stated above, one of the aims of European intgconomic relations which had formed the basis ef th
gration is the formation of a common legal spadeese  European Community cease to be the object of legal
efforts have met with various receptions by |egar|egulat|on. Similarly, the removal of borders_ undles
theorists. Some of them are highly sceptical irarddo Schengen Ag_reement called for the_ formation of llega
Europeanization, perceiving it as a highly contrsi  fules and regimes (procedures) which control tbevfl
project that will lead to crisis and chaos in natip ©f information, goods, investments, migration, and
legal systems. Others consider EU law as a “unjqueF”me' rather than specific forms of economic attiv

mixed pedigree” from which no real unity can ever ne draft of the Constitution for Europe reveakst tthe

arise?” By contrast, optimists unequivocally interpret=urorean legal space should be formed in harmony
this process as a challenge leading to new models With the social order striving to implement tradital

law. They believe that Europeanizatiensimilar to humanistic values. This will result in a strengtben
globalisation— results in the formation of a multi Intérconnection and applicability of human rightet
centric system of law characterised by theegistence 1USt @s values that need protection but as real,
of various norhierarchically organised centres ofachievable aims for EU life.

adjudication. The legal space will be formed by Objects that are subject to legal regulation within

network relations that derritorialize national legal the European space take the form of flows and rules
orders. Their movement and operation do not occur in -ava

The difference between these two approaches §¥Um; they are enabled thanks to a specific communi
often interpreted as a clash between the strucamdl cation infrastructure which can hf_;lrdly be contmblle
functional conceptions of law, or, more specifigathe  TomM the centre of some stateOne is led to ask how
positivist and systemic conceptions of law. Theistr 1S network of flows and rulss of communication,
tural approach tends to be characterised by arhierd/hich is likened to a system of “nerves” of the &pe-
chical view of law, while the functional approach i an legal space, operates. What form of communicatio
characterised by a network arrangement of legat relhas th_e decisive role? These are questions W_hldh wi
tions?® Although this assessment describes a certafffiderlie the structure of the present legal thewaet
trend in the knowledge of law, it represents soime s account. Th_e following exposition will outline only
plification in connection with the endeavour to chise some of the issues and problems.
the Europeanization of law. The subject mattershef
structural or functional approaches are relatiesgy to i i . )
grasp, because they are always related in sometavay/- What is the object of interpretation
social behaviour or some activity. In the caset& t  in @ multi-centric system of law?
Europeanization of law, no reference to the objsct
directly observable. Therefore, it is importantcteate One of the basic preconditions for EU membership
a common legal space, i.e. something that can taByha is the harmonisation of national law with Européan.
described by means of traditional categories sgdin@ The implementation of European directives and rules
legal norm, legal order, legal system, etc. significantly disrupts the communicative homogepeit

An evidence of the insufficiency of the notions ofof individual national legal systems with the airh o
system and order for the description of the Europe®pening new communicative flows and generating new
legal space is furnished by a decision by the Eemop rules. However, this process is not automaticaigge-
Court of Justice referring to the Agreement on théed by implementation. Practice has shown that its
European Economic Community. The aim of this agre@peration depends on the understanding and interpre
ment was interpreted differently in different laages. tation of European law. In this connection, we ddist
In English, the aim is expressed as a way towdrds t& whole range of examples of judicial decisiond sti
formation of a legal system to integrate parts ld t adopted on the basis of national legal norms, witho
legal systems of the individual member states. 1aPplying the implemented rules. This is becauseyman
French, in contrast, the aim of the agreement is tgdges still perceive EU directives as the mardfiesh
achieve one’s own legal ordeordre juridique to be ©Of an expansion of a superordinate order into natio
integrated into the legal systems of the individudegal systems. Their understanding of law as orliea
member states. To complicate the matter even fyrthéarchically organised order is, therefore, highdgistant
the German version uses yet another combinatisheof to the new topie- the multicentric system of law.

terms “system” and “order”, stating that the aintas What is, then, the object of understanding and
form one’s own legal order that will be acceptediy interpretation in a mukcentric system of law? Is it
legal orders of the member statés. European law? But what does this term actually rdean
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Current legal theory does not seem to have a cleaxpression “coherence” in the French version pdimts
answer to this question. Numerous definitions $ifgu  an understanding of this process not only as threvel
that the core of European law is made up of thedaw of logical discrepancies- which seems to be the
the European Communities. At the same time, it imeaning of the terms of “consistency” and “contiyti
being emphasised that the words “community” and but also the formation of positive relations betwe
“union” are not synonyms. It is recommended that onvarious areas or systems of law.
should distinguish between European law in theavarr This different understanding of the principle of
and wider senses of the wdtdNot much help is integration is not, however, an obstacle preventire
offered by those definitions, which try to delintite  formation of real integrative relations. Howeveris
European space from a functional or structural {pofn not a way to some reduction of one’s own natioegél
view, i.e. as a system or an ordér. tradition, either. Rather, it is a challenge for exten
The logical question creeps in about how possible $sion of the communicative competence of a given
is to understand and interpret once we know that tilanguage. The process of the Europeanization of law
object is open, variable, and diffused within nattvo also shows that any understanding of legal phenamen
relations? — legal behaviour, acts, rules, or principles possible

Interpretation still remains an interpretation bt only after understanding their operatioReChtswir
meaning of something for someone. Its mechanisi wkung. From this perspective, the concept of “European
presuppose the understanding of what was and is, la@” could perform the function of a reason exteyi
well as empathy towards the new outlook. But, omtwh the observation and understanding of the proceskes
will the prior understanding of the interpretertimsed? European integration. In brief, the English undamsit
Will it be based on the national legal order ortje ing of the term ‘integration” would change only as
existing legal cases dealt with within the Europeadresult of observation of the practical effectstbé
Union? The search for answers to these questioREocess of European integration. Nevertheless, stiil

brings us back to the notion of “European law” aisd ot clear what role in the observation and undecstey
function in legal thinking. of the world can be performed by a term.

9. What role is played by the concept
of “European law” in the practice
of interpretation?

8. Why do we need the concept
of “European law”?

The absence of the concept of “European law” is | et us deal with this question by answering why we
most strongly perceived in the understanding ofl&in need the concept of law for legal practice at all.
mental principles of integrity formation in the Bpean According to the English theorist H. L. A. Hartjish
legal space. Linguistic problems, as mentioned @bovVshould help us to understand the differences betwee
occur in connection with not only the descriptidrt®e  yarious things or qualities. The concept is thezdlis a
nature of the European legal space but also the- int sjtyation where we understand something but arblena
pretation of the fundamental principle of integrifhe g express it* A similar opinion is shared by the
English version of the Treaty of the European Uniogerman legal theorist R. Alexy. In his view, “copte
translates the term “integrity” in the sense ofrisi&  Jpes not have any meaning in real legal practite. |
tency” and “continuity”. By contrast, the French'sien  pecomes urgent where decisions need to be made in
refers to “coherence”. unusual cases the secalled “hard cases® In such

Some authors believe that such a discrepancy dguations, the concept fills a gap in law, thereby
caused by an insufficient description of this piphe in  assisting judges in finding suitable solutions. téwer,
the Accession Treaty, requesting that it be madeemothe application of European law by means of nationa
specific?® Nevertheless, although additional featurefaw does not constitute such “hard case” situations
may lead to a better understanding of a given pimeno Both Hart's and Alexy’s approaches, however,
non, they do not guarantee the understanding of ifgmind us that the function which the concept of la
meaning. This also presupposes a change in theananfyfis is not only epistemic but also practicaledntly,
of thinking; the current description of the prineipf 4 pragmatic moderation of concepts has been popular
European integration appears to be insufficiertirtog  \yith many theorists. For instance, a very intengsti
about a change in thinking and result in the adopf  pragmatic model of the concept of law has been
some other meaning of the notion of “integration”. suggested by the American philosopher R. R. Brandom

The English and the French versions exist as-intesn the basis of his theory of inferential semantfesr
pretations of different understandings of the ofiena this purpose, Brandom chose the model of judicial
of one’s national legal orders under the conditiofis decisionmaking under the conditions of “strict case
the current process of European integration. Thaw”: the judge does not have anything at his dispo
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save his own understanding of existing cases. Brand one’s own understanding with view to other people’s
poses the question of how a judge can make a stablederstanding.

decision in such a situation, arguing that thipassible The current differences and conflicts between Euro
thanks to responsible application of concepts (&pbrd pean and national courts are presented as thet sul
But what does this mean? alack of mutual respect for decisions of other auth

First, Brandom shows that the concept functions noities. Some authors believe that a potential smiut
only as a “bridge” between our thinking and the enat could reside in c@peration and coherence in regard to
rial world. He presents the concept as the ahilftpur the protection of fundamental European values and
thinking to always conceptualise somethifi@his opi  principles. Their point of departure is the facttmost
nion is not a new finding. What is new, howevetthist of these principles and values, protected by padic
Brandom probes this process in the following mannelegal systems, are simultaneously contained in all
“He moves from what people do to what they mean arfeuropean constitutional instruments. But, is timelifig
think, and from their practical behaviour to thentamt of points of contact enough for the creation dfia
of their statements and expressions.” ctional European legal space? Will this also be an

Second, the judge must express himself in sucdffective way for the enactment of those culturadi a
away that his message respects the understandingngtional rights which are contained in only somehef
other participants in a conversation. The undeditgn national constitutions?
of the other must become a part of his understgnain In the adjudication practice, European integration,
legal rules and laws. This is what Brandom consider however, does not mean only the finding of more
be the prerequisite of responsible judicial decisio universal models of rules and principles guarantgei
making. The judge does not make stable and corrdandamental rights and values. This union should be
decisions because this is what he is required fddb formed by means of a reciprocal understanding ef th

because it is his virtue. sense of the fundamental rights regulating theoffeU
According to Brandom, judicial decisionaking Citizens.
based on prior judicial decisions is performed Birai- To sum up, Brandom’s model makes it possible to

lar manner. In this situation, however, the juddeps deal with the concept of “European law” by introihge

in his understanding and language the perspective @ moderation of languagese into legal thinking that
alegal authority. The adoption of this positionush leads not only to a deeper knowledge of the presess
brings him to reflect on his own practice, wherdigy of European integration, but also to understanding
discovers himself as an authority. away to law’s existence.

Brandom’s model of decisiemaking corrodes the
“pblind power” of the exclusively set authority byeans
of the reflexive power of one’s own understandimg a

interpretation of a concept. The use of a conceyiot rof. JUDr. PhDr. Milo§ Vegeta, CSc., Head of the Depart
arbitrary but strives for reasonable and successfHEam of Legal Theory of Law, the’Masaryk Universi/
understanding. Brno, the Czech Republic, email: milos.vecera@lamincz

Successful understanding means that the judd®c. PhDr. Tatiana Machalova, CSc., works as a dookn
respects in his understanding the perspective loérot Legal Theory of Law, the Masaryk University of Bynite
participants in such a way that the participants aczech Republic, email: tatiana.machalova@law.mani.c
simultaneously able to interpret this expressiortia  HIX, S. The Political System of the European Union
same way in which it was understood by the juddgs T zBasmgstoke. Palgrave, 1999, p. 164. ) y
reciprocity of understandings creates a networlcstr m;lj;;?)se gﬁggjrr]‘ttg'e (;h;s EVZ%"Sh expression  “Europiera
ture of legal communication which is based on maér '

3 - . . .
. A . Cf. DANCAK, B., FIALA, P., HLOUSEK, V. “Evropeiza-
links between all judicial decisions from the ptsthe ce: Pojem a jeho konceptualizace” [‘Europeizatithe Con

present. The adOptiOﬂ of the perspeCtiVe of Oth%épt and Its Conceptualisation”] In DANCAK, B., FIALA, P.,
participants results in judicial decisions alwaysing HLOUSEK, V. (eds.).Evropeizace[Europeizatioh Brno:
made with respect to the future. MPU MU, 2005, p. 13 and subsequent pages.

Another element of this model is that participants OLSEN, J. P. “The Many Faces of Europeanization”.
are not considered merely as objects that arestienlito J0urnal of Common Market Studjeé2002, vol. 40 (2), p. 921
the judgment of a legal authority. On the contraingy and subsequent pages.

5 “ ‘
. . Srov. ktomu FEATHERSTONE, K. “In the Name of ‘Eu
are perceived as those to whom the law speaksidn trope”’. In FEATHERSTONE, K., RADAELLI, C.M. (eds.).

way, Brandom shows that the judge’s legal argumentgne politics of EuropeanizatiorOxford: Oxford University
tion and interpretation ceases to be an authoréigti press, 2003, p. 5 and subsequent pages.

prescribed speech; instead, it turns into a degkred ¢ see SNYDER, F. (ed.J'lhe Europeanisation of Law
conversation between the parties. The main presggui Oxford, Portland Oregon: Hart Publishing, 20001 p.

for respecting the judge’s authority is the abitilyform
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Procedure of Preventive Review of the Lisbon Treatyn the Czech

Republic

Jan Filip

In 2001, the Czech Republic adopted thecalted 1. Formulation of the text of the Lisbon
Euro-amendment to the Constitution of the Czech Re Treaty and the Constitutional Court
public (Constitutional Act No. 395/2001 Sh.iptrodu

cing a number of significant changes in the constitu  The future groundbreaking decision by the Consti
tional order from the points of view of internatadrand  tutional Court will have to address a whole rande o
domestic law (Art. 1 para. 2 and Art. 10 of the €onjssues. As indicated by the declarations of their@tzmn
stitution of the Czech Republie hereinafter “the in the media, what is problematic is not only ticéual
Constitution”). At the same time, the amendment prajecision of correspondence or reorrespondence of
vided for the possibility of transferring some dfet the Lisbon Treaty with the Czech constitutional esrd
powers of state authorities to international orgations put also the manner in which the decision is to be
or institutions (cf. Article 10a para. 1), theredstting arrived at. Prior to the decision itself, the Cétngibnal

the constitutional prerequisites for the accessibthe  Court will have to adopt a position on the intetatien

country to the European Union. It also vested tbe-C of the 2 part (Art. 71a71e) of the Act on the Constitu
stitutional Court with the power of preventive rewiof  tional Court.

the constitutionality of international treaties, iaf had

previously not been regulated in the Czech legal syye accession Treaty in 2003. During that referendu

2 - B
tem: In this connection, a new part Il (Art. s 71&€)  c,ech citizens had the first opportunity to voteaire
was included in Act No. 182/1993 Sb. on the Coustit tgrenqum on a question that was rather difficultvith

tional Court on the basis of its amendment No. @82
Sb.2 which regulated the procedure to be followed b
the Constitutional Court during its preventive eawi

The current situation is similar to the referendom

respect to how extensive the text of the treaty. WWas
%¥ame holds true now for the Constitutional Couttich
is to apply the provision on the preventive revigfnan
However, this possibility of judicial review, which international treaty for the first time. Its tasktd assess
thus became available for authorized subjects flomthe amended text which is, as regards its formarati
June 2002, remained unexercised for a long time. father complex and unclear, requiring a difficetonr
took six year§before the Senate decided in April 200&struction because it is impossible to understanuith-
— after the complicated discussions over the goverim out the texts of the existing treaties on the Ed BE?
proposal to approve the ratification of the Lisbonn fact, should the task of the Constitutional Gdag to
Treaty, amending the Treaty on the European Unicissess the constitutionality of an amendment @va r
and the Treaty establishing the European Commuhitysion of a law that would be drafted in a form sanito
to file a motion to the Constitutional Court to @ssthe the Lisbon Treaty, then it shouldin accordance with
conformity of the Lisbon Treaty with the constituial  the past declarations of the same court on the&tiom
order. Thus, this proposal, submitted to the Cautgti  of clear, intelligible, certain and unequivocal teof
nal Court on 30 April 2008, became the very firsi-m legal regulations in a state governed by the réilawe —
tion for the preventive review of an internatiotrglaty  arrive at the conclusion that the text is in canflivith
to be admitted to the Constitutional Court, andiitbe  such principles. What is needed to solve such alpuz
heard. Owing to the progress of the ratificatiortto§ (as it was expressed by the Austrian Constitutional
treaty in the other EU sates, the future decisibthe Court in one of its finding¥ is diligence and patience.
Constitutional Court is eagerly anticipated, nolydoy In the case of the Lisbon Treaty, however, there is
Czech authorities, politicians, and the public, Bl#0 g “mitigating circumstance.” The authors of this plez
EU bodies and those states where the processief rajere so nice that they at least provided us witleslat
fication has not been finished yet and where itdped the end® Thanks to this and our knowledge of the previ
that the Lisbon Treaty will not come into effectaase  gus numbering systems, we are able to find wheze th
sult of this decision. This study aims to point cettain relevant provision is currently located, how itdent-
procedural issues which the Constitutional Coutt wified and where it will be placed under the new aum
have to address in this connection. Issues retatéde  bering system. Any failure to do so will resultdrcon
content are disregarded on purpose, since they &®ion of terms. What is also bizarre is that, ayio
beyond the scope of the present text. the special numbering system, the petitioner are th
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Constitutional Court will have to agree which oeth cision should be mad8.The contrary formulation of
three versions to use in order to be able to utaeds the proposal of the statement of the ruling (itbe
each other at afl However, this is not the end: in addi expression of conformity with the constitutionatier)
tion, there are 13 protocols and 65 declarationthef is hardly conceivable with respect to the purpdsthe
contracting parties in which they assure each dtiesr proceedings, i.e., to prevent the ratification mfumcon
they are serious about the whole issue and thgtdbe stitutional obligatiori® This kind of formulation is
not have any other intentions. possible only in the statement of a Constitutidbaurt
In the case of the EU, this is not just about tiee f finding (the ratification of a treaty is not in dbat) in
quency of words such “democracy,” “values,” eta., i Which the court expresses its disagreement that an
the text of the Lisbon Treaty, but is also aboetfirm international treaty is not in conformity with tieenstt
by which this text makes such values accessiblo tutional order. The Senate, however, included vesio
citizens. What is even more significant, howeverthe and quite diverse- versions of the statement in the
fact that the sealled “European constitutional agree Proposal of its petition. There is no doubt abotiatv
ment” of 2004 (the Treaty establishing a Constituti areporting judge would do after receivirggconstitu
for Europe), which had been turned down, is restomitional complaint whose proposal of the statement of
ted for adoption again, merely cleared of any iadic ruling would request that the Constitutional Court
tions of a future supestate™® This is further evidence should decide, in the sense of Art. 87 para. 1lhef t
that the “D plan”, i.e., dialogue and democracyiig Constitution or Art. 82 para. 1 of the Act on therGtk
meant quite seriously in actual reality. But, thermng  tutional Court, about the conformity of an actidnpo-
contained in the Maastricht judgment of the Federdllic authority with the constitutionally guaranteeghts
Constitutional Coul{- is still valid: this stated that de Of the complainant! Either the complainant will have
mocracy is not just a formal principle of accountatgili to cure defects of such proposal of the statemgnh®
of decisions (“Zurechnungsprinzip”); by contrast, ideadline designated by the reporting judge or tre-c
should stem from the competition of social fordage- ~ Plaint shall be rejected on procedural grounds.
rests, and ideas, making the decisioaking process of The actual petition gives the impression that the
bodies exercising their supreme power and the otirreSenate does not consider the Constitutional Cosirt a
political aims clearly visible and intelligible, dnthe acourt but as to be some kind of constitutionalnmilu
fact that voters can communicate with such a pawer — a sort of advisory bod{. Further evidence of the atti
their own mother tongues. tude of politicians towards the Constitutional Goisr
provided by the statement by a member of the Gevern
ment on TV, demanding that the Constitutional Court
2. Formulation of the Senate’s proposal “hurry up” so that the ratification process coulé b
continued in September, as well as a statementnby a
However, the proposal by the Senate of the Rarliather government official that the Constitutionalu
ment of the Czech Republic did not make the rolthef “begged” the government for a position on the Lisbo
Constitutional Court any easier. The extent of i@ Treaty. Let me just add that this matter does ot ¢
tion was merely three pagEswhich mostly consisted cern a direct politicisation of the Constitutior@burt,
not of statements or evidence supporting such -states, for instance, in the case of its decigimaking on
ments but questions and notes interrogation. Santeth public budget reforms. The incursion of the judigia
like that has been unheard of in the previous égpee into the area of foreign policy is quite in platkis is
of the Constitutional Couff The formulation of the also because of the nature of the EU and the dldiga
statement of the ruling (i.e. the very proposal hber which arise for the Czech Republic on account f it
Court should decid&) raises doubts- in light of the membership in this (at least so far) supagional of
doctrine of the Constitutional Court on being bouryd ganization'® The reason why the title of the present
the formulation of the proposal of the statememthe  article mentions the procedure of preventive revieas
ther it satisfies at all the requirements of thevigions opposed to the petition for review of the accession
in Art. 71e para. 1 and 2 of the Act on the Coustit treaty (Pl. US 1/04) that had been denied entry ine
tional Court, specifying the requirements on pra@pos “gates” of the Constitutional Court (being dismidse
on statements of ruling in motions to be decidedhgy a limine fori, i.e., literally “from the court’s threshold”)
Constitutional Court. The Senate’s motion is evitlen —is that, if the Constitutional Court had adoptestra:-
based on Art. 71a of the Act, which, however, merelter attitude, the petition could already have besega
describes the subject matter of the proceedingshén ted into the archives of the Court for reasonsestan
form of a question rather than a statement of alleg¢he previous paragraph. However, it is questionable
unconstitutionality, the Senate merely demandsttiet whether this might not give rise to suspicions ttnet
Constitutional Court decides on the conformity bét Constitutional Court is playing its own game in the
Lisbon Treaty with the constitutional order, wittiou form of a delaying tactic, thereby lending suppiort
unequivocally pointing out the direction in whiclda opponents of the ratification of the Lisbon TreaDn
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the other hand, the objection might be raised that
Court’s decision may be on account of the fact that
petition is easier to process in comparison withhigh
level of debate on the Lisbon Treaty in the Senate.

As a result, a whole range of procedural issueseari
in this connection, even prior to the actual decisbn
the petition itself. These issues deserve to beeaddd
here, while it is necessary to point out certaiw rof-
cumstances whick as is usuat are likely to surface
during the practical realization of a legal ruldeTpoe
sitions expressed in the commentaries to the Adhen
Constitutional Couff are, understandably, still consid
erationsde interpretatione ferendarhe final word in
the contested points will rest on the Constitutiona
Court, which has decided in this connection notl¢o
cide any other issues in the plenary before issitsg
decision on this matter. Yet, there is a whole ean§
issues that need to be pointed out. They includeyea
all, the issue of the extent of the review, itstesia,
procedures for discussion, and the majority voteese
sary to adopt a decision. The actual matter ofpiie
tion is directly relevant, but the mere descriptadrthe

individual issues would go beyond the scope of thig

article, regardless of the fact that certain isssash as
the assessment of a possible intervention intsolver
eignty of a state, are basically insoluble withpesg to
the changes in the understanding of this concejesi
1576, when it was introduced in the theory of ttates
by J. Bodir?® The same holds for trying to answer
whether, in connection with the acquisition of lega
subjectivity, the EU is not, after all, graduallgdoming

a state body which is prohibited from being deledat
some powers on the basis of Article 10a of the Gons
tution.

3. The extent of the review — the entire

Lisbon Treaty or selected provisions only? 5)

It appears from the Senate’s petition that the-Con
stitutional Court should adopt a position concegrtime
Lisbon Treaty as a whole, because it causes aicbnfl
with the characterization of the Czech Republia as
preme, unified, and democratic legal country, ai age
a change in some of its essential elements defimed
Article 9(2) of the Constitutioi? At the same time, the
Senate’s petition raises several specific doubtsutab
some provisions of the TEU and TFEU. According to
the Senate:

1) TFEU establishes a classification of powers that i$)

more characteristic for division of jurisdiction in

federal states, by introducing a category of powers

exclusive to the Union, which includes entire

comprehensive areas of legal regulation (Art. 2a

par. 1 of the TFEU). In conjunction with those

facts, in the sphere of shared competences (Art. 4

of the TFEU) there is, from the point of view of
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Art. 10a of the Constitution, a transfer of compe
tences to the Union in a scope that can not bg full
determined in advance,

the Art. 352 par. 1 of the TFEU, which is not limi
ted to regulation of the internal market, and igsth

a blanket norm that permits enacting measures
beyond the scope of Union competences, i.e.
beyond the scope of transferred powers under Art.
10a of the Constitution,

application of a general transitional clause (passe
relle) for purposes of changing unanimous decision
making to decision making by a qualified majority
in a particular area or replacing a special letista
procedure by an ordinary legislative procedure
under Art. 48 par. 7 of the TEU is a change of po
wers under Art. 10a of the Constitution, without
that change being accompanied by ratification of an
international treaty or the active consent of Rarli
ment. As regards Art. 83 par. 1 of the TFEU, there
is no opportunity at all for Parliament to express
lack of consent; thus, this can de facto render Art
15 par. 1 of the Constitution meaningless,

international treaties negotiated and approved by
aqualified majority in the Council (not unani
mously) under Art. 216 of the TFEU would also be
binding on member states that did not consent to
them, even though the standard ratification process
would not take place in these states, and, indlse ¢

of the Czech Republic, the opportunity for prelimi
nary judicial review as to whether such treaties ar
consistent with the constitutional order would also
disappear. Therefore, the Senate expressed doubts
as to whether this process is compatible with Art.
49 and Art. 63 par. 1 let. b) of the Constitutiand
whether there is room to apply these treaties based
on Art. 10 of the Constitution,

the indirect reference to the Charter of Fundantenta
Rights of the EU, together with the future accassio
of the EU to the European Convention for the
Protection of Human Rights and Fundamental ree
doms (Art. 6 par. 1 and 2 of the TEU) can lead to
lack of clarity about the status of the Charter of
Fundamental Rights of the EU (the “CFREU"), and
it is not clear whether this construction will stge
then or, on the contrary, lower the standard of
domestic protection of human rights enshrined in
the Czech Charter of Fundamental Rights and-Free
doms (the “CFRF"),

there is a question whether Art. 2 of the TEU is
consistent with Art. 1 par. 1 and Art. 2 par. lthod
Constitution (the principle of the sovereignty bét
people), in view of the fact that it expands the
values on which the Union is established, which
could, through a mechanism of suspending mem
bership rights, be used to create political pressur
change domestic legal orders concerning such fun
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damental issues against the will of the sovereigd}. \What parts of the text of the Lisbon Treaty
3
i.e. the peoplé’ should the Constitutional Court review?

A double prob|em has, thus, been created for the There are EWlide discussions on what is new in
Constitutional Court? If it assessed the constitutional the Lisbon Treaty in comparison with the curreatest
ity of the entire treaty, it could constitute a trrei ~ The Constitutional Court is unlikely to be sparestts
iudicataefor other potential petitioners. This is becaus€onsiderations, although these will be engaged from
Art. 71a of the Act on the Constitutional Court tains ~adifferent standpoint. The preventive review of an
a construction under which the right to file a peti to  international treaty should not be a pretext feubse
the Constitutional Court arises gradually to théivid- duent review of, e.g., the contents of the Accessio
ual petitioners in relation to the actual stagehefpro  Treaty of 2003. It will therefore have to be dedde
cedure of giving the consent for ratification (Art.what the limits of the preventive review are (i.the
71a para. 1 of the Act on the Constitutional Coutt) New situation), separating out the previously agree
appears from previous judicial decisions that thisot formed legal situationacqui communautaijein which
possib|e_ Examp|es may be given of decisions (50 fHTel'e would be, from the substantive Standpoint, no
0n|y in the case of |ega| ru|es) where the Consitial preventive review. However, the Constitutional GQGour
Court decided on an overall petition for the calatiein ~ cannot be required to stake out those areas in EU
of an entire legal regulation in such a way thagrign ~ Primary law which— from the position of the Lisbon
ted the petition with respect to several provisjomst Treaty — already work, and separate them from new
refusing but dismissing the remaining parts of thgevelopments introduced under this treaty. This is
petition? In this way, the impression might be created rather complex issue, and its critics are typycailit
of causing an obstaclei iudicatae However, the po down by being told that such specificities are yet
sition by the Constitutional Court must respect ithe  €xplicitty mentioned in the primary law but are
terconnectedness between the statement and itweagontained in the judicial decisions of the European
ing (otherwise even a decision by the Constitutiondcourt of Justicé” Since even similar provisions may
Court might be void). In this case, however, sucRbtain quite different contents in new contextsienof
aproblem should not arise becauswith a view to the them may be ruled out from the review, save perhaps
specificity of the statement concerning preventige for derogatory and operative provisions. It gergral
view under Art. 71e para. 1 and para. 2 of the ¢t holds that the challenged provisions are not suailifec
the Constitutional Court- the Constitutional Court review® The Constitutional Court will not likewise
should deal with insubstantial (and even more st wiassess those parts of the Lisbon Treaty (compralswg
unsubstantiated) allegations in the reasoning sf iflozens of protocols and declarations of a generdl a
finding, not in the statement. This should not prev Special nature) which do not concern the Czech Repu
other potential petitioners from challenging sontieeo  blic. In this connection, the general principle d&¢o
pi’ovisions of the treaty or even (|n my opinionﬁ th be stated that where a member state gives a frektha
same provisions but substantiated with some otteaw, the future European Court of Justice to modify were
arguments. The idea that the Constitutional Couilit wcreate new law, then the question needs to be asked
deal in detail with such an extensive and incomeneh Whether it makes sense to engage in an abstramiteis
sible text— once and for all, even without the petitionover something that will obtain its specific shapegy
for review meeting the requirements of Art. 34 bét in its judicial decisions on thousands of pagesaf
Act on the Constitutional Coutt is totally out of the Plicated texts of primary law. The current ECJ does
questior?® This is not a parallel to the criminal noticeask the question of whether the EU is a stateslitlves
(complaint) of suspected unconstitutionality; indad as if it were, although what is missing is the pndial
tion, there is avhole range of other arguments againscompetence exclusivity (Kompetekompetenz) refer
mainly the actual raised’etre of preventive revie@. red to by Kelsen.
The fact that other potential petitioners aselegepar Thus, the Constitutional Court finds itself for the
ties to the proceedings (except for the governmaet first time in a situation quite different from rewiing
groups of MPs or Senators) does not deprive suthe constitutionality of amendments of acts aslasesu
petitioners of the possibility of filing an indepmlnt quent control of the constitutionality of legal g
petition once it is their turn, under Art. 71 pataof the tions. In that area, the court has established quiton
Act on the Constitutional Court, within the proceds sistent doctrine according to which it reviews toe
expressing one’s approvAl. tent of the original text as modified by the ameedin
which does not have an independent existence.dn th
case of amendments, the court assesses only tnalfor
aspects, such as the observance of the procedut® of
adoption and publication (cf. for instance, findirgos.
30/1998 Sh. and 476/2002 Sb.). The use of thisridoct
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ne, however, turns out to be entirely impracticithw Court was not striving to extend the interpretatiéthe

respect to preventive review, simply on accounthef
nature of the matter itself.

notion of “constitutional order” (cf. the finding d\
403/2002 Sb.¥® However, it is hardly conceivable that

The form of the Lisbon Treaty as the subject mattéhe criterion for the review of an internationadty by

of review is related to the provision of Art. 71drp. 3
of the Act on the Constitutional Court, under whible
Constitutional Court is not limited to the assessinuf
the content of an international treaty with respgedhe
constitutional order. Here, unlike Art. 68 paraofithe

the Constitutional Court should consist in another
international treaty, be it a treaty on human sglftince
the constitutional order is made up, according ticke
112 para. 1 of the Constitution, of constitutioaats
and the Charter, then this particular case will falthe

Act on the Constitutional Court, no assessmentis rassessment of conformity with a specific constiui
quired about whether an international treaty hasnbeact and its provision, rather than the constitwtlarder
concluded by a body which was authorised to donsb a@s @ whole- unless the Constitutional Court decides to

whether the process of its conclusion was in conityr
with the national constitutional law. | have exmed
my opinion on this matter several times, also hgimg
an objection to the possible conflict between And
para. 3 of the Act on the Constitutional Court st

87 para. 2 and Article 88 para. 1 of the Constitutt

reopen this issue once again. The constitutiongéror
does not have any provisions, as a part of theaoipe
formulation in Art. 71e para. 1 of the Act on therSti
tutional Court. Should a possible conflict be foutieen
it does not matter what constitutional provisiorcdtr
flicts with.3* The review cannot be limited only to Arti

In this connection, let me mention another aspedt acle 9 para. 2 of the Constitution (ealled “material
formulate a conclusion in the form of a questiol. A core” of the Constitution) or Article 1 of the Cler, as

proponents of the ratification of the Lisbon Treatyt might be possible in the event of an alreadydvElC

claim that it does not contain any possibility afans

and EU law in the sense of the findings of the @ens

fer of new competencies from the Czech Republic téitional Court concerning constitutionality of thegar
the EU. The exclusion of the review of procedusal i quotas (No. 154/2006 Sb.) and the European arrest

sues therefore hides another problem. In the et
both houses of the Parliament will approve theficati

tion according to the procedure in Article 49 ogth

warrant (No. 434/2006 Sb.).

Constitution, i.e., under the conditions of Art. 3&ra. 1 5. The effect of the Irish referendum

and para. 2 of the Constitution (i.e., the majoafythe

on the procedure of the Czech

members present) and the President of the Czeeh Re Constitutional Court

public subsequently proves to the Constitutionalit€o
that such a transfer happens, would the Constitatio

Decisionmaking in the field of international politics

Court be able to state that it may not deal with thnecessarily leads to the necessity of reactingttero

breach of the procedure specified in Article 10sapa
and Article 39 para. 4 of the Constitutional Cofthe

contracting parties, which is not customary in othe
areas of the jurisdiction of the Constitutional @oln

qualified majority)?* In such a case, this will concernthis case, this concerns the issue of the Irishreef

not only the seHimitation of the Constitutional Court,

dum, which turned the Lisbon Treaty down. As a-con

which should not review whether the transfer of eomsequence, the Constitutional Court might have found

petencies is or is not in conformity with the irgsts of

itself facing a new question, arising to it, justia the

the Czech Republic (this is a typical problem i thcase of some other constitutional courts in corioect

sense of a “political question doctrine”) but aldee
problem of procedure which does not, in this case,
croach upon the area of international law.

with the previou¥ European constitutional treaty,
which was turned down in referenda in France aed th
Netherlands. However, in this case, the situation i

Another issue consists in deciding what benchmandifferent®® and the Constitutional Court did not have
should be used for assessing an authentic interradti reason to discontinue or stop the proceedings lsecau

treaty. This will be the first time that the Cotgtional
Court will apply the provisions on the referencéeer
rion for review, which are not formulated in a wmih

the contractual process still continues. Apart friat,
discussions constantly tend to overlook the prowishn
Article 48 para. 5 of the new numbering of the Etht

manner. The prescribed criterion for the assessmientty, which anticipates such a situatidnThis provides

conformity is, under Art. 71a of the Act on the Gtin
tutional Court, a constitutional law, while Articlg7
para. 2 of the Constitution (to which Art. 71a pata
refers) stipulates that this should be the cortsiital
order. The same notion (“the constiturional ordas’)
mentioned in Art. 71e of the Act on the Constitn&b

that, if the Lisbon Treaty is ratified by four fi§ of
member states within two years after its conclusiowl

if one or more member states meet obstacles while
ratifying it, the issue will be dealt with by thei®pean
Council. It is, therefore, anticipated that, in erdo
assess the situation, the process will have todme ¢

Court. This cannot be considered just as a technicgluded in all of the 28 contracting parties of tiagifi-

mistake; it would be insignificant if the Constitutal
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because without this, the European Council caroak |
for possible solutions.

6. What will the Constitutional Court decide
and by what majority

contrast, an enumeration of those provisions whieh
found to be constitutionally all right.

It appears (so far only in the literature) that theo
contested issue is what majority is necessary toyca
the decision of the Constitutional Court in thistrea
According to one of the opiniof$,the principlein
favorem conventionishould be applietf, similarly to

It is not quite clear from the prayer of the Selsate judicial review of laws. This is based on the paerie
petition what statement the Senate actually reguessite that the President and the government wikige-

This does not unequivocally arise even from theispe
provision in Art. 71e of the Act on the Constitutad
Court. This proceeding is different from judiciaview
of legal regulations because it essentially corsd¢ne
pronouncement of an authoritative position on the-c
stitutionality of an international treaty. Its aim to
block the potential ratification (Art. 87 para. 2 the
Constitution), not the process of ratification. Tinges
tion the Constitutional Court is addressing in tase is

ing treaties that conform to the Constitution amat the
contrary needs to be proved. This is based, under A
13 of the Act on the Constitutional Court, on theal
fied majority (i.e., nine votes). An interestinggitn is
taken by another commentdfywhich probably fa
vours the standpoint that the qualified majoritysinioe
reached in order to express the conformity{better—
the incontestability) of an international treatyttwihe
constitutional ordef® In theory, the ratification of the

not how many and which provisions, but whether thkisbon Treaty could be blocked by two votes if the

ratification is possible or not. This is one of tleasons
why the second division (Art. 7ta71e) does not cen
tain an explicit reference to the first divisionr{A64-

quorum is 10 judges or by 7 votes if the quoruri5s
judges. The decision would, thus, be made by the-no
rious and egregious “relevant minorit?.It will, there-

71) of the special part of the Act on Constitutionafore, also be important how this issue is clarified

Court (control of constitutionality and legality ef
actments). Approval is given to an internationehty

as a whole because it may be ratified only in its e 7. Addendum
tirety.®® Should even a single provision of this treaty be

found unconstitutional, this will not change theuk in
any way. There is a parallel with the two housethef
Parliament: just as they can only approve or disrthis
ratification of a treaty (Art. 108 para. 6 of thel&s of

During the author’s proof of this study the Constit
tional Court delivered its judgment. Hitherto itriet at
the disposal its full wordin§’ On the basis of the an
nounced parts of the ruliffywe can state that the most

Procedure of the Chamber of Deputives and Art. 117 the procedural questions treated in this studyew
para. 5 of the Rules of Procedure of the Senate), tanswered in the first part of the rulifgln this respect,

Constitutional Court may only decide in its finditigat
an international treaty (i.e., not its individuatopi-
sions) may not be ratified.

the Court especially pointed out, that it conceegats
review only on those provisions of the internationa
treaty whose accordance with the constitutionakeord

The issue is about the prevention of a possible ufe petitioner expressly contested, and where,nn a

constitutional situation and not about repression,

effort to meet the burden of allegation, it suppdrits

about the removal of an unconstitutional situatior¢laims with constitutional law arguments. The Const

A conflict with other law is not a problem with resp

tutional Court also stated more precisely that his t

to the place of such treaties within the applicatioreview it did not intend, for a number of reasotus,
hierachy of Czech law (pursuant to Art. 10 of the Condistinguish between the provisions of the Treaty of

stitution conventio derogat lepi The provision of Art.

Lisbon described as “normatively” old or new, iie.

71e of the Act on the Constitutional Court does nd€viewed all those provisions of the Treaty of losb

require the Constitutional Court to state in itsdfng
which provision(s) of an international treaty amnsk
dered to be in conflict with the constitutional erdit
does, however, require the listing of the spedifict
stitutional provisions with which a conflict is fod. In
this way, the unconstitutional elements of an imter
tional treaty will be indirectly identified (unlesthis
occurs in the statement). It is not, however, insgue
(the practice of delivering statements is still eleping)
that the general statement under Art. 71e(1) ofAtie
on the Constitutional Court will combine with anuen
meration of the problematic provisions of a treatyby

that the petitioner properly contested. Importan@an
additional statement of the Constitutional Coungttit
can review whether an act by bodies of the Union ex
ceed the powers that the Czech Republic transfeored
the European Union under Art. 10a of the Constityti
however only in utterly exceptional cases.

Thus, the findings (in a narrow sense) sounds as
follows: The Treaty of Lisbon amending the Treaty o
European Union and the Treaty establishing the Euro
pean Community in Art. 2 par. 1 (originally Art. par.

1), Art. 4 par. 2 (originally Art. 2c), Art. 352 pal
(originally Art. 308 par. 1), Art. 83 (originally A 69b
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par. 1) and Art. 216 (originally Art. 188l) of tig~EU,

“exceptional methodological abilities and a cerfaliasure of

as amended by the Treaty of Lisbon, in Art. 2 (erig SCIVing puzzles.”

nally Art. 1a), Art. 7 and Art. 48 par. 6 and 7 tbe

TEU, as amended by the Treaty of Lisbon, and t
Charter of Fundamental Rights of the European Unian

is not in conflict with the constitutional order.

Thus, the story of the Lisbon Treaty will continlfe.
the process of approval of the ratification wascsss

T. Oppermann: Die Europaische Union von Lissabon.

hlaVBI., 2008, vol. 8, p. 476 uses the fitting deption as “an

unreadable monster” (ein unlesbares Monstrum).

However, if common people read Article 5 of the dfiye
which explains the secrets of the numbering systtma,
changes in referencing, etc., they will not be lyeahcour
aged to read on, especially if they encounter th@iZzontal

ful in both the Senate and the Chamber of Deputie@?aﬂges" specified in Article 2 which further obfate the

there will be waiting President Vaclav Klaus at th

dext.
]

end*® According to him, any discussion on when the Otherwise it might review the constitutionality pfovi-

Lisbon Treaty will be passed or rejected by thedbze

Republic is pointless now because of the Irishrezfe
dum?

" Prof. JUDr. Jan Filip, CSc., Faculty of Law, Brn®zech
Republic

! The following abbreviations in this study will besad:
.Sb.“ as Collection of Laws, the Czech official joal for
promulgation of legal enactments, “TEU” as “the dtyeon
European Union”, “TFEU” as the Treaty on the Fuoming
of the European Union, “the Constitution of the GrzdRe
public” as “the Constitution”.

2 The legal system of the Czech Republic does notvalibr
a subsequent constitutional review of internatiomahties.
However, the decisions of the Constitutional Cobhave
already shown that this should not obstruct theegtmn of
fundamental rights of individuals by means of cangonal
complaints. Cf. the finding Il. US 405/02 of 20G&4ilable at
nalus.usoud.cz in Czech or at www.usoud.cz in Bhylon
the issue of Slovak pensions paid to Czech citizens

3 The English versions of the Constitution of the &z&e

public, the Act on the Constitutional Court andesthegula

tions are available online at: http://www.psp.ciom/eng/
sgw/hp.sqw?k=31.

4 In actual practice, there has only been one petitied for

reviewing the conformity of the international treain the
accession of the Czech Republic to the EU. Thisyever,

could not be heard (PI. US 1/04, cf. nalus.uso)dezause it
was filed after the deadline for its submissiontha case of
the “European constitution,” the expected propasaild not
even be filed because of the failure of the propasahe

national referenda in France and the Netherlanks.aftempt
of the President to start proceedings on the “Eesapcon

stitution” was dealt with by the Constitutional @btin front

of the gates” informally, in the form of a lettemhich is

asuitable manner of responding to a letter.

® |t seems as if this unintelligible form was meantover up
the fact that the Lisbon Treaty takes over a sicguift part of
the “European constitution” and should simultangossrve
as a prevention against holding referenda on a wéith
cannot be grasped without the consolidated textdaih
treaties.

sions identified differently from the petitionet.Will be only
the official, i.e., the “consolidated,” text of tohew treaties
that will make the primary EU law again ugaendly for EU
citizens. This version, however, was publishechimQfficial
Journal of EUonly on 9 May 2008 (208/C 115/01), i.e., at
atime when the Senate’s petition had already beéméated

to the Constitutional Court.

0 For a detailed analysis, see: House of Lords. Eaop
Union Committee. The Treaty of Lisbon: an impactess
ment. HL Paper 62 (The Report) a 62 (Evidence). The
literature states that 95 to 99 per cent of thetezanof the
European constitutional treaty has been taken @saved”).
For more details, see e.g., Terhechte, J. Ph.Medrag von
Lissabon: Grundlegende Verfassungsurkunde der &idrop
schen Rechtsgemeinschaft oder technischer Anderemgs
trag? EuR, 2008, No. 2, p. 189, which gives tharfigas 95
per cent. J. P. Bonde, in the electronic version haf
study, New name- Same content. The Lisbon Treatyis it
also an EU Constitution?®ed. 2007, p. 8 (http://www.j.dk/
exp/images/bondes/BOOK_New_narme_
same_content_EN.pdf), offers the opinion of A. $tub
a Finnish representative at intgovernmental conferences for
the preparation of the treaty, that the commonadityboth
texts is 99 per cent. Cf. also Bergmann, J.: Bérals Eu
ropa: Vertrag von Lisabon und aktuelle Rechtspraghu
DOV, 2008, No. 8, p. 30809. It may basically be said that
analyses agree in numbers. What they differ inust the
conclusion whether this constitutes a success g#iving of
the European constitutional treaty) or a failureréepect the
opinions of EU citizens.

" Detailed description and documentation is provided
Winkelmann, |.: Das Maastriciirteil des Bundesverfas
sungsgerichts vom 12. Oktober 1993. Berlin 1994.

2 Its text was included in the annex to the decigitm 257
from the 3% meeting of the Senate’s Committee for EU
affairs. The senate approved this proposal dutimgneeting
on 24 April 2008, with the majority of 48 votes,tlvi4 votes
against (out of 70 senators present).

13 An example of how thorough a proposal in such #&ssr
matter may be can be provided by the situation énn@ny:
the motion by MP P. Gauweiler (this includes otissues in
addition to the constitutional complaint) has 0860 pages;

S. HasseReusing'’s constitutional complaint has 114 pages;
D. Dehma’s complaint has 63 pages; the motion leylike
has 61 pages. Not intending to criticize that habts institu
tion, the extent of the proposal of the Senateuiprising,

® This is the secalled Denksporterkenntniss from 1994 (Gespecially with a view to what excellent experts Benate

135/93 VfGH), which concluded that a legal regwatis in
conflict with the principle of the legal state ih“order to find
out its sense, extensive knowledge of constitutitma, qua
lified legal expertise and experience, as well edhigists’
diligence are needed” or where the understandipgrts on

212

has, what attention was paid to this Treaty irbitglies, and
what the level of the plenary debate was.

14 The formulation of the statement of the ruling ifierof the
judgement) is called ,petit* in Czech. The Czeclkadty of
procedural law traditionally distinguishes betwesnch



3/2008

a,petit* and the giving reasons for it. The Senadquests in
its proposal of the statement of the ruling (petitat the
Constitutional Court should decide “in the senseAdf 87
para. 2 of the Constitution, as amended by thetitotisnal
acts No. 395/2001 Sb., and Art. 71e of the Act N82/1993
Sh., on the Constitutional Court, as amended by Abe
No. 48/2002 Sh., on the conformity of the Treatyhwihe
constitutional order.”

15 The Constitutional Court is not the state’s notangrefore,
any proposal may only request the court to declarecorre
spondence. In the opposite case, the Constitutiooatt will
not turn down anything (just as it will not caneslything in
the event of granting the motion), it will simphlwith a view
to the nature of the preventive nature of the meviedeclare
correspondence, thereby dismissing the motion. Rore
details, see FiligHollanderSimigek: Zakon o Gstavnim seu
du. Komentat [Commentary to the Act on Constitutional
Court]. 2%ed. C. H. Beck, Praha 2007, pp. 4&. It will
therefore be interesting to observe how the Caristital
Court will deal with this formulation.

18 Of course, one may come across this in the practice
constitutional courts, e.g., where someone wantotince
someone else about the constitutionality of, fostance,
alaw. However, a constitutional court will be regtesl to
cancel such a law as unconstitutional, althoughwviit be
expected that such a petition will be turned dotereby
confirming the constitutionality of such an act.

7l.e., being asked to choose himself whether toeagyith
the petition in full or in part, or whether to diss it in full or
in part. By all means, the proposal of the statdnséall be
definite and unequivocal. Its formulation in sucfoan is the
most important task of the petitioner.

18|n the case of treaties, the government may, isyarnce to
Article 24 of the EU Treaty and Article 300 of tR€ Treaty,
ask for an opinion from the European Court of desti

190n the other hand, one cannot fail to see the eatfn of
the possibility to defer the ratification of theshbn Treaty by
means of a petition to the Constitutional Courtlikinthe se

called concordat with the Vatican, which was “remd¥ by

adecision of the Chamber of the Representativesirthjority

of Senators did not refuse to give their approval referred
the matter to the Constitutional Court.

20 Cf. Filip/Hollander/Simi¢ek: Zakon o Ustavnim soudu.
Komentarr [Commentary to the Act on Constitutional Court
2" ed. C.H.Beck, Praha 2007, pp. 4899 and Wagnerova,
E. a kol.: Zakon o Ustavnim soudlt@mentatem [The Act on
Constitutional Court with a Commentary] ASPI, Pratd7,
pp. 3298315.

21 Bodin, J.: Six Books of the Commonwealth. Oxfords39
Cf. mainly chapter 10 of the first book on the pedfes of
sovereignty (p. 40n).

22To be correct, the Senate does not claim thisgbege); it
actually just asks the question whether this is thet case,
although the relevant section of the petition dnes finish
with a question mark. The possible ratificationttoé Lisbon
Treaty is challenged but not explicitly.

rejected the Senate’s objections and tried to gaasons for
conformity of the Lisbon Treaty with the constitunal order.

24 Regardless of the fact that the entire petition lvdiave to
be divided among several reporting judges, jushdBe case
of judicial review of the constitutionality of theéAct
No. 261/2007 Sbh. on Reform of Public Budget

% This was the case in a few findings as e.g., thdirig
No. 131/1994 Sh. (concerning the Act No. 229/1991 6b.,
Land, as subsequently amended), the finding No/2000
Sh. (concerning the sugar quotas) as well as theinfj
No. 2/2008 Sb. (concerning the Act No. 261/2007, Si.
Reform of Public Budgets).

% The Constitutional Court uses the following formida:
“Where the petitioner in the proceedings on theiewvof
norms cannot bear the burden of alleged undortisthality,
such a petition must be considered as in conflith vrt.
34(1) of the Act No. 182/1993 Sh., and thus aspab&e of
being discussed with respect to the issue in thitenigfind-
ing No. 512/2004 Sb.). One can object to the temsf terms
from civil proceedings (i.e., “contested” and “untested”
proceedings) into the abstract review of an intéonal treaty
which has not yet been ratifiéd.

27 Cf. Filip/Hollander/Simicek: op. cit. p. 483. Wagnerova, E.
a kol.: op. cit., p. 312, tentatively admits thia¢ tConstitutie
nal Court could carry out a “remaining” review witie result
of creating the situatiorei iudicatae

2 1n this case, this concerns mainly the Presideti®zech
Republic, whose position on the Senate’s petitiavailable
online at www.hrad.cz) specifies the significanblgems of
the subject matter of the proceedings. This wodgbssible
if the Constitutional Court decided that the Lisbiaeaty is in
conformity with the constitutional order and if theocess of
approval of the ratification was successful in btith Senate
and the Chamber of Deputies.

29 A suitable example consists of the developmenudicjal

decisions of the US Supreme Court and its doctririessid-

ual powersof states and, above almplied powersof the
federation. The latter provided inspiration for tBaropean
Court of Justice as early as 1956 (cf. the decigioRédéra
tion Charbonniére de Belgique v High Authority bétEure

pean Coal and Steel CommunityCase &5 — derivation of
the competence to conclude international treatiem fthe
competence to regulate a certain issue within B E

30 Unlike Poland and Great Britain, the Czech Republit
not negotiate any exceptions. Its declarations egnieg the
Charter of Fundamental Rights of the EU are mepalgs of
the textual organization of the Lisbon Treaty, witkividual
states confirming that they have understood thieprperly.

81 Cf. Filip/Hollander/Simigek: op. cit. p. 481n.

321n this connection, | emphasize the procedural espeher
than the content. One cannot, however, fail to iclemsthe
Protocol on the application of the Charter of Fundatal
Rights of the EU in Poland and Great Britain, thke rof the
future Court of Justice of the EU as an engindrftegration,
and the welknown doctrine of the Czech Constitutional
Court, which deals not with individual issues butvwevery

# President Vaclav Klaus, as a party to the proceedirthing “in aggregate” (cf. the finding No. 64/200b.%n the

according to art. 71c of the Constitutional Courtt ASup
ported the Senate’s arguments. According to hisiopj the
Lisbon Treaty is at variance with the spirit of fBenstitution
and its "material core" and will push the EU clotem fed

election reform). This (i.e., the rule of “whatt@ numerous
becomes excessive”) is what the extensive argurientaf
MP Gauweiler is clearly based on (cf. his petitiorthe Ger
man Constitutional Court).

erative stateThe remaining party to the proceedings, i.e. thes ¢ Filip, J.: Nalez & 403/2002 Sb. jako rukavice hozena

Chamber of Deputies of the Parliament representedtso
Chairman Miloslav Vi¢ek took rather neutral position. In
contrast to the President's argumentation, the @Guwrent

tistavodarci Ustavnim soudem. Pravni zpravodaj, ro¢. 2002,
No. 11.
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%4 The term “conformity” (or “accordance”) is not slie for
this kind of relation, because international testdo not
constitute executive instruments for the consbiutiFor the
purpose of preserving constitutionality, it is stiffint that an
international treaty is not in conflict with the regitutional
order. Some other construction is not, becauskeohature of
the matter, even conceivable.

% This is, however, relative, since the vast majoofyits
provisions form a part of the Lisbon Treaty.

% Not only according to the famous dictum that, ia tase of
disapproval by such a big member state as Franoes@ver,
prior to national elections), it is bad luck foettreaty, while
in the case of disapproval by a small member state,bad
luck for such a member state.

It is literally taken over from No. M43 of the past Euro
pean Constitutional Treaty. The commentary (Note Mo
p. 621), however, expresses doubts about the ngpafhisuch
aprovision. Now we know it: identical content isbsuitted
again under a new and camouflaged label.

% The ratification cannot take the form of a proposhthe
statement of the ruling in the Senate’s petitioanf which it
is not clear whether the treaty is, in the Senatgmion,

problematic or not.

% For more details, see Filigollander/Simitek: op. cit.

p. 484489.

40 Filip/Hollinder/Simicek: op. cit. p. 72.

“IPursuant to Art. 10 of the Constitution if an imttional
treaty provides something other than that whichtaute
provides, the treaty shall apply.

42 Pospisil in Wagnerova, E. a kol.: op. cit. p. 314.

“This is the logical consequence of the opinion tthet
Constitutional Court may review not only the cotgesparts
of a treaty but also the rest. Wagnerova, E. a lkag. cit.
p. 312.

44 Cf. the finding of the Constitutional Court 3/96 9996
(available online at http://nalus.usoud.cz) onteled deposits
and the various opinions in this matter. If the uieed
qualified majority of 9 votes is not reached, thesrevoted
minority is giving the reasoning of the ruling bgtCourt.

4 The abstract of the ruling has been published gehe web
of the Constitutional Court (http://angl.concourfangl_ver
ze/doc/pi19-08.php).

46 According to the tradition originated from the metiof the
Austro-Hungarian monarchy, the judgments of the Constitu
tional Court are called ,nalez" in Czech, what iatahing to
the term ,finding" in English or “das Erkenntisst German.

4 The ruling as announced was unanimous and withoyt a
form of a separate vote, thus the deliberations6sabncern
ing the qualified majority has remained in the nvelaite
merely a problem of theory.

“8 Immediately after the Court’s decision the Presiden
pressed its hope, that a new motion will be suteahitby
agroup of Senators or Deputies. He discerns aflainother
new and profound reasons the Constitutional Coigitnet
deal with. In such a case the new motion in theesamatter is
not excluded (sealled inadmissible petition in sensereb
iudicata).

9 Standpoint of the President that concerns the dupaten
tial signature of instruments of ratification ofethLisbon
Treaty is coincident with the position of the Pdesit of Pe
land L. Kaczynski. They both would probably sign the Lisbon
Treaty only if it were ratified by Ireland.

European Law on Zoning and on Project Approvals

in the Czech Republic

Study of Early Application of Supranational Law in a New Member State

Filip Kiepelka

1. Introduction

2. Environmental policy and law of the
European Community

There is case law in Czech administrative cours re

garding the participation of the public on zoningda
project approvals based on the application of Eemop
Community law*

The environmental law of the European Community
has developed in the last decades into a specdicch
of this supranational latv.

Reading these judgments, however, reveals an un The reasons for the legislative engagement of the

certainty related to the application of this sujptéonal

European Communifyon environmental issues are-ma

law in the Czech Republic. This paper describes aritifold.
analyses the grounds, consequences, and possitle so Firstly, there are global and continental riskghe

tions of this situation.
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tional action. As a supranational structure esshlli party to it, together with most member states,uditig

for the integration of European countries, the Been the Czech Republic.

Community can serve this task more effectively than The most demanding requirement of this legislation

other international organizations. is the access to courts for the concerned péliadi
Another justification is the economic integratioh otional rules for standing are inapplicable, because

member states. Producers in countries with longuire numerous individuals and groups can be concetned.

rements can beat with cheaper prices those progluc@otally open access to courts, however, threatens t

that must comply with higher standards. Thus, compelelay, unduly, any project. It is hard to balartue.t

tition would be unfair.

The European Community contributes to the
development of social standards. Environmentalgarot 4. Decentralization of the formulation and
tion improves the conditions of living. The rigltt &an application of European Community law
undamaged environment gradually becomes perceived
as a fundamental right. Many Europeans are in favou Formulation and enforcement of most laws within
of enhanced protection of the environment. A newhe European Community law is broadly decentralized
ideology— environmentalism- emerged in Europe and o5t standards are set with directiv&sThey are

enjoys a considerable influence in several memb%&pected to be transposed with the laws of member

states. _ __states (national laws). Therefore, their applicatie
Representatlves of member states often Cr|t|C|Z|ﬂost|y indirect and on|y covert. On|y Comp"ant

environmental standards of the European Communitifational laws are expected to be applied.

perceiving it as a threat to economic developmiat. This wide use of directives is related to the broad

vertheless, they have agreed with the establishwnt yecentralization of enforcement. The law of thedEur

acommon environmental policy. They also mostly,oan community is rarely applied by its own insti
agree with such legislation in the Council. Therefo ¢ tions and agencies. Most standards are to beastfo

I suspect that they transferred the competencenfr e , ggministrations, or by the judiciaries of themter
ronmental issues to this supranational polity duéhe  gtates. The activity of European institutions isially
unpopularity of inherently restrictive environmenta imiteqd to supervision and coordination of enforeen
law. by authorities of the member states. The European

Certainly, the continenwvide level of government Community can, thus, be described as “a head withou
can avoid local pressures for reprieves from emviro g hody.”

mental stan_dards. From this point _Of \{iew,_ it can b Directives are a prevalent tool of European environ
more effective. Indeed, federal legislation is aﬂ_ae mental policy. Enforcement of shared environmental
principal source of environmental standards in thei;ndards is left to member states. The role of the
United States. Commission (Directorat&eneral for the Environment)
and of the European Environment Agetcgre limited

. . . to support and coordination.
3. Zoning and Project Approvals in upp th

European Community Law

There is a large body of legislation of the Eurapea®- Principles addressing consequences
Community on environmental issues. Among them, two Of decentralization
directives are important for zoning and project rapp
vals that impact the environment. This decentralization of both formulation and enfor
The first is Directive 2001/42/EC on the assessmefgment of European standards causes troubles unknow
of the effects of certain plans and programmeshen tin states that formulate and apply their laws diyec
environment The second is Directive 85/337/EEC on There are numerous examples of the failed trans
the assessment of the effects of certain publicmiRd position of directives in particular member stades to
vate projects on the environment, as amended with Dack of will or capacity.
rective 2003/35/EC. Therefore, the Court of Justice has gradually deve
Both directives specify standards outlined in théoped and refined its doctrine of direct effectditec
Convention on Access to Information, Public Particitive that lacks appropriate and timely transpositian
pation in Decisiormaking, and Access to Justice inbe claimed by affected individuals, against theoter
Environmental Matters (known as the Aarhus Corvermember states, to have fail&d.
tion) of the United Nations Economic Commission for  Furthermore, the Court of Justice has repeatedly
Europe’ The European Community is a contractingequired an indirect affect. Directives should b&en
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into consideration if relevant national law is ® inter 7, Zoning and Project Approval in the Czech
preted: Republic
Both effects can cause a departure from the usual
interpretation and application of national law. Tie There is a long tradition of zoning and a developed
fore, they create considerable complications fomme |egal framework for approval of environmentally sen
ber states, their institutions, and the public. Llaeee  sitive projects in the Czech Republic. Its origoam be
mes more complicated than it ever was. traced to the late Austriadungarian Monarchy and to
The Court of Justice has repeatedly underlined thatewar democratic Czechoslovakia. Nevertheless, the
the authorities of member states cannot deprive tlkey features of these mechanisms were establistred d
standards of the European Community of their effjca ring the period of socialism, under different ecanm
According to the principle of equivalence, Europeasocial, and political conditiors.
standards should be at least protected Comparably t Czech Zoning and construction law has recenﬂy
similar standards established by national legistati been recodified® It is, however, hard to claim that this
On the other hand, there is a broad acceptance refcodification is sufficiently radical to meet all gh
procedural autonomy. The European Community takesquirements and expectations of the public.
into appropriate consideration different structusesl
procedures established by member states for afiplica
of national Europeanized and European law. 8. Modernization, Environmentalism,
All these features resulting from legislative, exe  and Judicialisation
cutive, and judicial decentralizations are relevéott
European environmental policy, in general, and for After the collapse of socialism, Czechoslovakia and
European standards for public participation ancesgc subsequently the Czech Republic quickly developed
to courts in environmental matters, in particular. environmental law that included legislation on the
environmental impact assessment of projects.
) o Nevertheless, the process of environmentalization
6. Zone and Project Planning in member stopped half way. New factories, highways, and othe
states in general projects are promoted by politicians and usualligkied
by the population. Environmentalist groups have
Many member states have established standards dimited influence. They are successful mainly oe th
procedures for zoning and for approval of projectbcal level in aehoc coalitions with neighbourhood
affecting the environment decades before the irerolvassociations that fear the impact of projects airth
ment of the European Community. They continue ® udiving conditions. Using the political process, ynl
and to develop these according their political andfew projects were ever stopped or significantly
administrative traditions. Albeit, European stamidar curtailed and improved based on environmental eonsi

can introduce significant changes. derations. There is also visible rejection of eoninen
In other member states, however, zoning and publfglist ideas in the Czech Republic.
approval of projects that are risky for the enviramt Czech environmental law, especially its standards

are quite a new phenomenon. European law is often for zoning and project approvas gradually judiciah
important impetus for the creation of approprisgdgil zed. Certainly, this tendency has been slowed by
slation. Legitimacy of these standards can be comprlengthy proceedings, unstable legislation, and weak
mised with this introduction “from Brussels”. mechanisms for the settling of case law.

It should also be mentioned that zoning and project The system of the administrative judiciary was
approval is a competence which is vested to differereformed in 2003Nejvy3ssi spravni soudhe Supreme
levels and branches of government, including diyect Administrative Court)® was created as the highest
elected bodies on the one hand and specializegémde authority for administrative matters. Regional ¢eur
dent agencies on the other. The European Communggrve as inferior courts.
can hardly intervene in the related distribution of Even before this reform, the Czech judiciary was
competences if it relies on member states. Theefolconfronted with actions against decisions relatethe
European standards for zoning and project approvalsnvironment. Most judgments show a reluctance to de
including access to courts, are formulated vaguely.  cide them. The standing of environmentalist groampd

neighbourhood associations was denied entirelyit or
was limited to actions against procedural shortogsi
of previous administrative proceedings.

A Czech legislator is usually not keen to provide
guarantees to the abewmentioned groups and associ
ations. There are few provisions that explicitharmr
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procedural rights for thert. Many legislators fear cen same court in the caséotorway Pohorelice-Mikulov.”°
siderable delays and undue burdens to already- ovétris based on the assumption that the Aarhus Genve
loaded courts. tion sets the framework. Therefore, it should het
directly applied. This refusal of standing obvigudis-
appointed Czech environmentalist groups and neigh
9. Entry of European Community law into bourhood associations opposing particular projetts
the Czech Republic possible adverse effects on the environment.
Nevertheless, the previously mentioned, new-legi

After a decade of economic, political, and adminislation for zoning and construction already estdield
strative modernisation and stabilisation, the Czechccess to the court to everybody who feels affebied
Republic acceded to the European Community in 20040ning decisions categorized as measures of a aener

There are permanent troubles with the impleimer’i""j‘turé1
tation of the law of the European Community in the The court also underlined the preliminary nature of
Czech Republic. Directives are often transposetiaver the outcomes of environmental impact assessmets in
tim, instead of being properly understood as regardlecision onAdditional Motorway Lane around Brf6
their requirements, including the margin of appation ~ Resulting opinion serves only as a final decisibhis
left to member states. Conciliation of their stamiga final decision can be challenged before the colite
with the interests of the Czech Republic is oftegourt claimed that the European standard for this

neg|ected_ Regu|ati0ns are also inappropriate|pm€0 environment impact assessment is formulated Cléarly
panied with Czech legislation. the directive. Therefore, it rejected the call fequests

Since accession, there is only limited experiend®" @ Preliminary ruling.

with the law of the European Community. Few autho

rities apply it routinely. For most judges and ofis, )

this supranational law, which consists of hundretis 11. Analysis of the grounds of development

legal texts, is remote and obscure. Furthermowg; le and turbulences

slation was not translated properly and timely.gdud

ments of the Court of Justice are rarely availablthe The abovementioned judgments of the Supreme

Czech language even now. Therefore, everybody wasiministrative Court and several other judgmentst of

and is forced to rely on texts in foreign languate® or of regional courts show considerable uncertainty

are often understood inappropriately. related to the importance of the law of the Europea
Community.

They show a wide range of approaches to this new
10. Judgments on Zoning and Approvals supranational law: from entire ignorance to eager
Based on European Community Law application of the law. Vaguely formulated standard
and principles are difficult to apply alongside ioasl
In recent years, Czech environmental activism hdaWw.
been aided by a negovernmental organisation that Nobody should expect quick homogenization of
provides excellent legal servicegkologicky pravni caselaw. Cases are usually decided by small chambers
servis'® comprised of three judges. Proceedings in Czechsou
It contributes to the continuous flow of actionglan are lengthy. Czech legislation is complicated, mess
complaints against various decisions on projec&d subject of numerous changes. There are also rea
affecting the environment. Argumentation starts tgonable doubts regarding the soundness of-lemse
focus on standards set by the law of the Europeadtidges often hesitate to respect it and try to sxyglaeir
Community and international law, especially rights Views. The consequence is a messy applicationof la
information, to public participation, and to accdes

courts.
There are few judgments that have confirmed such?2- Re'}«'Ctance to Launch Preliminary
access to a considerable extent. The most famahatit Rulings

of NejvySSi spravni soud New Runway of Airport

Praha-Ruzyné.*® Access to court was granted thanks to There were reasons for references for preliminary

the perceived direct effect of the Aarhus convemtio ruling in the abovementioned cases. Provisions on

The zoning ordinance of the capital was labelled amccess to courts in both directives have not yenbe

ameasure of a general nature and, thus, was reviewiaterpreted by the Court of Justice. Interpretatmm

by the court. their relevant provisions is difficult, due to thgeneral
Nevertheless, this activist judgment was reversediording. Furthermore, the Supreme Administrative

quickly by a judgment of the extended chamber ef thCourt is generally perceived to be the court ot las
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resort in the Czech administrative judicidfyThere  14. Comparison with Other Member States

fore, it requests it if there is nacte éclaireor acte

clair. Other member states of the European Union have
There is, however, no such request among ttedjusted their laws more to the requirement of-con

several requests for preliminary rulings made bgabz ciliation of the different interests and the opmsf the

courts. Probably, there are widespread fears ¢hdur public?®

delays. For example, there are integrated proceedings for
Indeed, comparison shows the Eurapde reluc big projects that have significant impacts on the
tance of courts in other member states to requestvironment in Germany and Austria. In Germany,
preliminary rulings on these issu@sMost courts seem there is legislation that establishes a plan fdtdmg
to strive for considerable procedural autonomy.r&he amotorway. Everybody knows, however, that this plan,
fore, they hesitate to induce judicial activism tbE adopted as an act of parliament, is not the fiealision
Court of Justice in these issues related closeltheéir on the project. Nevertheless, political conflicts aften
operations. There is widespread denial of direatleared already in this phase of decisiaking. Sub
applicability of the Aarhus Convention and a ladk osequently, there is one integrated proceeding tier t
will to apply or to take into consideration bothretr  whole project (for example, for the indivisible sen
tives. of motorway’), which includes an assessment of im

After all, the transposition of both directives sme Pacts. Approval of the project can be challengefdriee
to be troublesome for many member states. Almdst &ourt only once. Certainly, such proceedings ateeex
elder member states face actions of the Commissidtely complicated and demanding. Nevertheless, they
before the Court of Justice. Coverage of new memb#cus on substantive and important procedural ssue
states seems to follofx. more than in the recurring cases before Czech €ourt
Special tribunals, or judicial panels together with
specific procedures, are developed for judicialticdn

. . . of zoning and for approval of environmentally séwsi
13. Impracticable Czech Legislation projects because traditional mechanisms are pemeiv

on Zoning and Approval of Projects to be unsuitablé®

Zoning and approval of projects affecting the envi

ronment is complicated in the Czech Republic. Thref5 Understanding of Environmental law
levels of zone plans are adopted by various palitic™ . . ; .
bodies of state, regional, and local governmeneré&h including particular requirements

are several types of subsequent decisions: a deasi
localisation of building and several decisions tetdato
construction. Other measures, including the resoiits
environmental impact assessment, can be easilydad
to the list. These decisions, adopted in a broah s
time and often without any knowledge under whic
financial and technical conditions the project vk ) ’
realized, if at all, can be theoretically broughtcourts ~ There are also many misunderstandings related to
by disagreeing activist groups and neighbourhood® requirements set by directives and the Aartars C
associations. It should be underlined that projectention. | suggest that the requirements for public
clearly denied by the majority of the population af Participation are often met with the decisioaking of
government entity are usually not approved at alflirectly elected bodies, i.e., assemblies of mupuaici

Judicial challenges affect projects which are gjhpn lities, towns and regions. Judicial control, ifist re-
rejected only by minorities. quired at all, should respect the inherent politiegure

é)g zoning and the approval of environmentally sevesi
projects.

Environmental law related to the use of land and to
environmentsensitive projects consists mainly of com
G%eting principles and requirements. Decisions idelu
assessment. Therefore, the political aspect ofethes
fpannot be excluded, as it can be done, to a gréate
in criminal, civil, or other administrative law.

Judges often perceive these judicial actions
obstacles for decisiemaking and tend to reject them.
If it is necessary, due to the wording of supramal

and international laws, they mention that subseguen . . .
decisions will be judiciable. Thus, no actual jugic 16. Conclusions on Zoning and Project

control is necessary. Due to the length of plan@ingd Approvals
ausual shortage of public money, we often awais¢he
steps for years. Therefore, it remains unclear ndret | am convinced that Czech zone planning should be

judicial control would be really available to adsitv profoundly reorganized to meet the requirementhef
groups and to neighbourhood associations in the laabovementioned supranational and international law
phases of project planning. and— understandably- to remain functional. The pur
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pose of standards for zoning and the approval 6fOJ L 107, pp. 3@®7. Deadline for transposition was®21
projects is the conciliation of different econonsogial, July 2004.

and political interests with compromises acceptgd b ©OJ L 156, pp. 125. Deadline for transposition of amend
g the directive was 25June 2005.

the general public and not threatening particulai,FI _ _ _
segments of the population in proceedings WhereFor further information about the Convention, see

- . . .. http://www.unece.org/env/pp. The Convention waspaeid in
politics and_ rlght_s cannot be entirely separate’d_um 1988. It came into fc?rce inp§001; for the Europ€ammunt
an appropriate time. It should not cause ner®&fing 1y in 2005; for the Czech Republic in 2004.
legal clashes. This outcome does not even serve ®e\ricle 9 of the Aarhus Convention and article 10serted
interests of the minority that is in favour of a M0 into directive 85/337/EEC with directive 2003/35/E0n the
effective protection of the environment. other hand, directive 2001/42/EC does not requieess to

Czech legislators, who are expected to take apprg%Ourts for the concerned public.
priate consideration of international and supramati See '-e‘_* M. (cited above), p. 1_39_4-
law, should study the solutions of other membetesta _See article 249 Treaty establishing the Europeamre
especially countries that have successfully contbing!™- _
ahigh-level of protection of the environment with long __ S€€ http://www.eea.europa.eu.
lasting economic prosperity and, finally, have &mi Zbandmahrk”l'U(dgn}em)Sdof the Court of Justice; Rau(75)

" and Marshall (152/84) described and analysed theseery
trlad|t|0n§ ?}Llaw arg governmedntA Tfflgse are, aladlve textbook of the European Community / European Utaon
close neighbours. ermany and Austria. 13 Judgment Marleasing (C06/89) is also frequently invoked
and analysed.
] ] ] 1 n the last three decadesikon ¢. 50/1976 Sb., o tizemnim
17. Conclusions on interaction of Czech and pianovai a stavebnim #adu (Law on Zoning and Construc

European law tion Rules) was applied and adjusted.
15 z4kon & 183/2006 Sb., o uzemnim planovani a stavebnim

The cumulated application of Czech legislation anéﬁd” is applicable since 2907' '
standards set by supranational and internationa la >¢€ Web pages in English at http:/iwww.nssoudrc2004
— 2008, | was adviser for European law at this couilis

has visible limits. paper is based on my experience with its decisions.
Principles of application of European CommunityNevertheless, the opinions expressed are my own.

law, which look nice in the judgments of the Coaft 7 zZikon & 100/2001 Sb., o posuzovéni viivii na Zivomi pro-

Justice and in textbooks on European law, justifytiedi (Law on Assessment of Impacts on the Environment)

almost every solution with competing principles angntitles (§ 23(9)) associations of citizens and-pafit com

with a direct and indirect effect of directives. panies that declare their engagement to particpaterious
roceedings related to environment impact assegsearew

I am afraid that European law regarding access FQO| for the engagement of the public is a regeatative
courts in environmental disputes reveals an unbéara commissioned by a certain number of citizens afgian or
complexity of international, supranational, andiovadl municipality that have objected.
laws. 8(n English) Environmental legal service. See
http://www.eps.cz.

19 Judgment 1 Ao 1/20084 (18th July 2006).

20 Order 3 Ao 1/200214 (13" March 2007).

21 According to the new legislation for zoning, varsoplans

* JUDr.Filip Kiepelka, Ph.D., lecturer, Faculty of Law, are labelled as measures of a general nabpegitni obecné

Masaryk University, Brno, Czech Republic povahy)which can be challenged directly before the Supreme

11 will write about the European Community in thiapger. Administrative Court. The Court clarifies the stanglin these

All law belongs to the first pillar of the Europeamion. Proceedings in the line of recent judgments.

Readers unfamiliar with it should take into considien that 22 Order 3 As 48/20062 (9th January 2008)

the European Community forms the oldest and thet mo# article 234 (3) Treaty establishing the Europeanm@ar

important component of the European Union. The d¢dithe  pity.

European Community only has supranational featufé® 24 \;se the search form at http://curia.europa.eu foth b

ngbon Treaty, howeyer, expects a merger of thewdies adjudicated and pending cases relating to dirextive

with same membership of 27 member states. ~ 2001/42/EC and 2003/35/EC for consultation of tictual

? Several monographs have been written about this, fejtuation. In September 2008, there are only thet fiew

example Lee M.Environmental Law- Challenges, Change references for preliminary rulings.

and DecisioAMaking, Hart Publishing, Oxford- Portland, 25The Czech Republic has already faced an inquirthisy

32005_' ) ) ) Commission. Representatives of environmental activare
This policy has base in articles 174176 of the Treaty convinced that it does not comply with the requieets of

establishing the European Community. directive 2003/35/EC. See web pages of the European

* For an overview, see “Environmental Policy of theitdd  Environmental Bureau (http://www.eeb.org), Cerny P., Czech

States” in English Wikipedia. This engagement, heave Republic— The Aarhus Convention in Operation: Quick Scan

does not exclude the more rigorous policy of sdaedes. pp. :15.
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% pAssociation of the Councils of State and Suprem& The abovementioned German legislation for the construc

Administrative Jurisdictions of the European
(http://www.juradmin.eu) organized a colloquium ith=g,

Uniontion of federal roads provides for special rulekatieg to
judicial review. For expedited approvals, projeats East

Germany, 2006) that analysed the impact of EuropedBermany were limited to one instance (see articlE7& of

environmental legislation on road planning. Courreports
and a summarizing general report can be found there

%" German legislation for the construction of fedel@hg
distance roads is provided with a special |®ur({desfern
strassengesetz According to 88 1#17d of this law, inte
grated procedure is necessary for the construaifoa new

Bundesfernstrassengesetz

29 Especially, the national policy of territorial déspment
should be adopted as law by the Parliament of theci®
Republic, as it has been in Germany. On the othedhad
hoc legislation for faster approval of particulactons of
motorways should be avoided.

motorway. This procedure finishes with a planniregigion
(Planfeststellungsbeschlyss

Intersections and Passing

Consideration about application of conflictof-law rules, uniform law rules
and of non-state rules of legal regulation

Nadé&zda Rozehnalova’

[. Introduction Aim: The objective of the paper is to point out to

existence of individual groups of rules and methofls

Explanation: The name opening our paper is notegulating the monitored relationships, their mutua
purposeless. It pursues a specific aito show existen relations, namely in relation to what applies beftire
ce of various groups of legal rules regulating einj  courts in the Czech Republic. In consideration hef t
able to regulate contracts including a foreigneing  different theoretical starting points in arbitratjowe
tional) element and in the same time to point od$-e shall put these issues asid€he expression “monitored
tence of horizontaland vertical relationships betweengroups of rules* shall mean:
these rules. In consideration of the required sadpbe
paper, it is possible only to outline these issnaspely
even in a situation when we limited the subjeecttter
of the paper to the issues of a single contradtuyoed —
international purchase agreemént.

Justifying the need: At the first sight, the area of
legal regulation of private legal relationships twin
international element represents anaiitanged and
nontransparent network of legal rules in terms ofrthei
various origin (their sources) and various natuheif
sources and manner of creation). It is difficult foper
son not being devoted to the concerned area to find
aclear application rule for them and hence identify
mutual relationships and subordinations. This coimes
addition to the various view of the law determioati
before general courts and before arbitrators. Ekae
of conflict law is in addition sensitive to the appach
of the procedural international law. This relatioips
may fundamentally affect the hearing of a spedéise.
Hence this respect cannot be left out either.

conflict-of-law rules as rules determining law in
private legal relationships with an internationia e
ment,

uniform law, i.e. uniform substantive legal rules
directly regulating rights and obligations of the
parties,

the lex mercatorfaas the law of international mer
chants, which differs from the two foregoing
groups by its origin. It is not based on legislativ
activities of a state or states. These rules conee i
existence either spontaneously, in practice, oy the
represent a result of activity of entities otheairth
the state (ICC in Paris, business unions, academic
activities). It is considered to include also rules
which are indeed created by international organiza
tions but are not included in an international tyea
(UNIDROIT Principles of International Contracts).
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putable. Issues of this type, as we state heramhel
affects in the specific case the course as waheadinal
result of the proceedings. Since 1989, when on the
departments addressed also this issue in Santiago d
Compostela, a number of articles as well as pulidioa
have appeared which have been trying to examirsethe

[I. Private International Law — a Universal
Solution?

Introduction . The starting point of our thoughts is
one the components of the private international faw
the conflict of law rules. The reasons are theofwihg. ) : )
In contrast to the uniform material, substantive, lthe ~ VETY iSsues on comparative basis.
conflict law is not able to settle relationshipsthwan As shown by comparative studies, there is a high
international element in a uniform manner at thégye  Probability of the different “procedural” understing
of its development.However, it is capable of solving of the conflictof-law rules and their understanding on
them in a complex manner, in their full extentcon  the basis of the applied legal systé@nly briefly on
trast to the law of nostate origin (the lex mercatoria), how this relationship may be characterized in teois
no doubts are cast on its existence. Hence itssipe the Czech law:
to use it as a starting point for thoughts aboathhsic 1.
possible applications of both other groups of rules

Let us remind ourselves of the function performed
by this disciplin& to determine the legal system, by
which the legal relationship with an internatioredd-
ment will be governed. This definition, followingtrf
example from the Czech Private International Law Ac

Are conflict-of-law rules of the forum applied to
relationships, which fall under the applicability
of the private international law, ex officio or fa
cultatively, i.e. according to the judge’s discre
tion or only on the motion of the parties?t is un
guestionable that rules of the conflict law form
apart of the Czech law, or the law applicable an th

(hereinafter referred to as “PILA"), is narroweaththe
doctrinal approach to the private international .lal
even anticipates the applied methed.e. the method
ensuing from the hypothetical collision of legatms
when examining the legal relationship. The contif:t

territory of the Czech Republic respectively. Hence
there is not reason unless they determine liberty
of their application themselves to treat them in
amanner different from other legal rules, i.e. they
are applied in the extent of their applicabilitye(S

tion 1 of PILA). Neither the Czech literature nor
the known cases resolved by the Czech courts men
tioned a consideration of facultative applicatidn o
conflict-of-law rules. The fact that the conflict law
would not be applied and this resulting into appli

law rule and the connecting factor included therein
form a connection between the examined legal meati

ships and the subsequently applied legal systens. Th
predominantly European, continental approach main
tained from the times of Savigny represents only

seemingly simple and troubfeee set of rules. The
effect of procedural law on one side and the deyvelo

ment in the doctrinal area on the other side iriagd 2.

the influence of the American approach bring atibet

differences. These are demonstrated not only in the

formulations of the conflieof-law rules but also in
other issues like examination of the foreign laattis
to be applied on the basis of the conf¢tlaw rule, its
ascertaining etc. This applies not just to natiosys
tems of the conflict law but it may affect also thes
tem of the unified conflict law. This approach mwve
its influence also on the other groups of rulesiciviwe
monitor. Therefore it is suitable, before we praté¢e
define the relationship to the other monitored g=oaf
rules, to mention the relationship the procedurad a
conflict law from the points of view of the Czeawl.
Interaction of the substantive, conflict and proce
dural rules of law. The issue of interaction of the
conflict and procedural laws has a fundamental impo
tance for the area of applying a foreign legal exyst

A conflict-of-law rule and the substantive law applied

on the basis of such rule’s reference are usedspea

cific decisionmaking process. It is not possible to think

of law treatment separately from a specific procadu

cation of another law should in case of review lead
to cancellation of the judgment.

How is the foreign law treated- as the law or as

a fact to be proved?From the point of view of the
Czech law, the foreign law is considered law and
hence the principléura novit curiaapplies also in
this case. The new draft private international law
act expressly mentions this princifgaNeverthe
less, the doctrine never cast doubts on treatnfent o
the foreign law as the law. Hence the judge has
been obliged to ascertain the contents of thedarei
law by all available procedural means.

. It is possible to review incorrect application of

the foreign law by Czech courts?The Czech
doctrine mentions application of law as it is apgli

in the concerned state, to which is belongs. These
days, this principles is mentioned expressly afso i
the new draft act. In the event of incorrect appli
cation of foreign law, the current doctrine as well
as literature approve of the review. There is how
ever no case known as yet from judicial practice.

In the context of the relationship to the groups of

framework. The conditionality of application of con rules, which we monitor, the following questionsyma
flict-of-law rules and substantive legal rules by thé&e put:

standards specified within the law of the forunmidis-
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1. If the subjectmatter of interest of the private not include this option anymore, not in relationthe
international law is to settle conflicts, how can w lex mercatoria or even to the abewentioned sets of
define these conflicts?Are they conflicts of legal sys legal standards. Only the preamble of the new Regu
tems of states and has there been a move towaeds lgtion expressed the will to consider the optiorthair
practice before certain arbitrators and this conhfinay application in the futufé. Even though it does not
be understood also as a conflict between state $gga follow from the wording that direct application ¢en
stems and the group of rules of mstate origin? The cerned, it is obvious that it should be this omelirect
standpoint to the question will help us take adtin application, i.e. within the mandatory rules of bpp
the lex mercatoria as the-salled law of international able law, is beyond controversy possible even today
merchants. It will allow us to state whether th& le  The following conclusion can be madeNeither
mercatoria or noistate means are directly applicable othe wording of the Rome | Convention or of the Rdme
only in the context of mandatory rules of the apaile  Regulation nor the provisions of the national ldiowa
law (determined by the parties by means of theaehoi an option of direct application of the lex mercianr
of law or otherwise). aset of legal standards of netate origin. Their

2. What is the relationship between various sour application is possible only within the mandatones
ces of regulation of the conflictof-law and substan  of the otherwise applicable law (determined by choi
tive rules? Is the method of regulation important of law of the parties or as a substitute law). Pa#h of
too? In consideration of the various sources of regulahe Preamble to the Regulation | does not mean any
tion of the international purchase agreement,\tld@a- change in this respect. However, it shows a path to
point is naturally important too. follow — a regulation with the same nature of rules as in

the UN Convention on Contracts for InternationaleSa

ad 1. The issue of applying the lex mercatoria oof Goods— i.e. with directory nature of rules or an
individual rules of norstate origin accompanies theoption of exclusion.
area of relationships with international elemenvtihe
sixties of the last century. A number of wokisas pre ad 2. The rules (conflicbf-law or substantial) we
vided their opinion both on the issue of rivalryiideen  monitor can be included in various sources. A donfl
the conflict law and the lex mercatoria and oniffseile  of sources of regulation affected also by the psepof
of possible application of the lex mercatoria adiir  the rule$® requires at least the basic information on its
dual rules when applying the conflicf-law method. perception in terms of the law valid on the temjtof
The fact is that until the end of the last centaligcus the Czech Republic. Hence in the concerned case, on
sions addressed almost exclusively proceedingsréoefanay consider applying:

arbitration courts. - Rules of national and international origin (act
As concerns the Czech law, the provision of Section international treaty). This conflict is addressed in
9 of PILA did not admit any doubts on applicatioh oArticle 10 of the Constitution. In accordance wittis
the state law. The doctrine was negative alsogards Article, published international treaties, whostfia-
the option of direct application. The only possiblgion has been approved by the Parliament and warieh
application of individual rules of mestate origin was binding on the Czech Republic, form a part of thgal
their application within mandatory rules of the kpp order. If the international treaty determines amgh
cable law. The situation did not change after agioes differently from an act, the international treatiyal
to the Convention on the Law Applicable to Conapply. In terms of the issue of private law, in gfhiwe
tracts™. Neither language versions nor the literature tare interested in, one may encounter rules of iceint
the Convention allow direct application of the lexwording and different interpretation. This problem
mercatoria or individual means of ngtate regulation. caused by differences in the accents on interpoetat

An improvement in this issue is brought about onlynethods on international or national level accortgzin
by the secalled Green Pap®r Therein the Commi by the emphasis laid on autonomous and unifornr-inte
ssion— for the sake of the future conversion of the Conpretation may cause problems. In this case, authors
vention into a Regu|atio|q. put also questions coneer from the area of private international law tendthe
ning the possible direct application of internasibn Preferential application of the international tyeat
treaties (for example those which have not become - Rules of national and European origin The
valid) and trade terms. The draft regulation of 80 basic principle of the European law is the appiirat
did not allow application of the lex mercatoria but precedence to the national law established by jaahgsn
permitted application of individual nestate regulations of ECJ. From this point of view an express provisio
like the UNIDROIT or PECL Principles of Internat@in the new draft of PILA is very interesting. This pro
Contracts. The proposal clearly reflected the éffor sion expressly mentions the precedence of directly
make use of the work of Landa’s groups. Itis @ fhat applicable provisions of the European law if theg a
following discussions, representatives of the statiel inconsistent with the provision of law. This prduois
not recommend this solution. Rome | Regulation doeseems suitable to us not in cases where Reguladions
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Directives are concerned but rather in issues dezdun 1. Is there in addition to the basic principle of
the establishing Treaties. This would allow preféied  preference of uniform substantive rules to the con
application of another standard that specifiecheniew flict-of-law one also another aspect of their mutual
PILA. relationship?

- Conflict of rules of European and international 2. As concerns application of the lex mercatoria
origin. As concerns the issue of law applicable t@r individual non-state means of legal regulation,
contracts, which we follow up, this is a relatiopsh what are the options of their application?
between the Rome | Convention and the Rome | Regu
lation. This relationship is unambiguously solved i ad 1. At the basic level, we defined the relatigmsh
Article 24 of the Regulation. As concerns bilaterahs a relationship of application preference ofvitiial
treaties on legal aid, the regulation of possildeflicts rules. Nevertheless, this statement has also atpects
is included in Article 25 par. 2 of the Regulation. just as regards our example of the internationat pu

- Conflict between international treaties.In the chase agreement regulation. It is the following:
area of the purchase agreement, which we follow up, a) Special reference rules, which means the rules
we may encounter this type of conflict only afteet intentionally referring, together with the referendo
Rome | Convention became valid. In the past, thiéhe law of the state as well as to CISG. | meancHse
Czech Republic was not a party to a bilateral yreatmentioned in Article 1.1.b). Even in the event whie@
including conflictof-law rules. In the monitored area, conditions of Article 1.1.a) are not met and thenGmn
the UN Convention on Contracts for InternationaleSa tion is applied directly and preferentially, itspdipation
of Goods and the Convention on Law Applicable tds not excluded either. We may consider Article.d),1
Contractual Obligations may hence get into conilict which reflects the fact that CISG forms a parthaf law
the field international purchase agreements. Tteicbavalid on the territory of the state, to which refehe
starting point for a solution thereof is the natafe¢he conflict-of-law rule. The rule thereby indirectly extends
conflict as a conflict of international treatieshel'very the applicability of CISG. The Czech Republic filed
wording of both Conventions does not prevent applic areservation to this Article. This type of Converti
tion (Article 21 of the Rome Convention, Article @ shall not be applied before Czech courts.
the Vienna Convention) of the other one of theme Th  pb) Additional conflictof-law rules. They shall be
Czech literature points out the applied method i®id applied in cases when the Convention excludesinerta
ability of more effective regulation. Without anyher  jssues from its regulation (Articles 4, 5) or whénere
considerations, it is applied preferentially withihe are gaps in the regulation (Article 7.2). The ciotvibf-
scope of its applicability. law rules of the forum shall be applied either dlire
Conclusion: As concerns the issue of relationsl/Articles 4, 5) or where there are no general fpies,
between individual sources as they have been mentfd" the basis of which it would be possible to ragil
ned, there are no problems either in the literaturen (€ relationship (Article 7.2).
practice. As concerns the relationship betweerRbe Conclusion: Mutual intersections of confliaif-law
me Convention and the Vienna Convention, the Czeghles and uniform substantive rules are a reafityhie
court unambiguously solve it by preference of the,r field of regulating private legal relationships fvian
which includes uniform substantive rules. international element. On one side, the create owsv
of regulations, which are difficult to understand o
alaic, on the other hand, however, this compromise
lll. Uniform Substantive Law and its allowed adopting of the Convention.
Relations
ad 2) The issue of the relationship between Vienna
Uniform rules of substantive law mean such rulesConvention and the lex mercatoria has several &spec
which are the result of universal unifications gsses. This relationship was concisely described by Aldit
It is true that after decades of efforts to craatdied who said that: Despite their differences, the Vienna
regulation, the results are limited. In the fieldlsub-  Convention and the lex mercatoria do not compete fo
stantive law, the most pronounced is the activity ahe status of being the exclusive source of law for
UNCITRAL. It is represented both by model acts anéhternational trade. Although the rules of the Gon
by international treaties. The most successfulltésu vention are approved by states, they operate in
the UN Convention on Contracts for InternationaleSa conjunction with international trade usages and the
of Goods and the principle of contractual autonorty Mutual relation
Convention on the Limitation Period in the Internaships are allowed on the basis of:
tional Sale of Goods. a) The directory nature of the Convention as
In the area, which we monitor, we may ask the foawhole as well as its individual rules (Article 8pn
llowing questions: the contractual basis, it is possible to referrtp grasp
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able legal rule of nostate origin. In consideration of
the wording of Article 4, it remains questionablenh
ever whether a direct reference to the lex mer@8 * prof. JUDr. N. Rozehnalova, CSc., Department oérim
a whole would be valid. In our opinion, such type Otional and European Law, Faculty of Law of Masatyki-
reference would be “verified” by return by meanghad  versity

conflict-of-law rules of the forum. Hence a direct repla® Horizontal relationships shall mean the case wherrtles

cement is not possible on the level of substaréive of the same legal force get into conflict and ihecessary to
.decide on the application precedence.

b) The regulation of international trade usages in Simil , ¢ th id ¢ b
Article 9. This type of a nostate mean can be applied >'"ar representation of the said groups o rutesy be
noted also in relation to another contractual typénter

both on basis of an inclusion directly to the caatror | ~tional contract of carriage.

Or? the basis Of_ hy_ppthetlcal will of the partleﬁs@l_n 3 The proceedings before arbitrators differ in a nembf
this case, only individual rules may be graspedcsp  aspects. The doctrine reflected in the regulatiginions of
cally those one, which may be qualified as tradmgas arbitrators sharing various theoretical positiapeater extent
or international trade usage, not as the lex mereafs of autonomy of the contracting parties’ will, lesgensive
a whole. relationship of arbitrators to the territory of tistate, in
principle nonreviewable decisioimaking about the law

Conclusion The Vienna Convention allows anapplicable in the proceedings before arbitratdighis requi
extensive application of individual nestate means of res for the different commentary of this subjectitera See:

legal regulation. Application of the lex mercatonihile sz%hr]alovéll), r’:]d Rawdei lf(izeni veh@inostétnim a mezk
applying the principle of autonomy of the partiesl| narodnim obchodnim  styku. Praha:ASPI CODEX. 2008,

. . o . 54-60.
is not possible. Such clause would be verified diym E i

. . . There are severel approaches to the conceptioreof |
via the national legal system due to Article 4.

mercatoria. See for example: Goldmann, B.: Lex aterta,
Forum international No.3, 1983. GoldStajn, A.: Téew Law
Merchant Reconsidered, Festschrift Schmitthoff, 3197
IV. Existing and Potential Relationships Goldstajn, A.: The New Law Merchant, Journal of Bess
Law, 1961. Langen, E.: Transnational Commercial Lb@i-
. . .. _.den, 1973. Rodriguez Lépez A.M.: Lex Mercatoria and
_ln this paper, we made an_ attempt to Indlcat?larmoniza’[ion of Contract Law in the EU, DJOF Psiiing,
various levels of and mutual relationships betwiegal  2003. Rozehnalova, N., Transnacionalni pravo meaitrdho
rules intended to regulate private legal relatigpsh obchodu, Brno, 1994. Rozehnalova, N.: Lex mercateri
with an international element. We can state thiofel teoriedi fikce, Pravnik, 11, 1998. Schmitthoff, C.M., The Law
ing: of International Trade, its Growth, Formulation aBgpera
. . . . tion, in: The Sources of the Law of Internationaade, Lon
* Basic construction line consisting of the staie.la don, 1964. Schmitthoff, C.: M., Nature and Evolutiof the
As concerns both the sources and the methods of regransnational Law of Commercial Transaction, ine Thans
lation, the application hierarchy is clear. national Law of International Commercial Transacfi®982.
° Effect Of autonomy Of the partles' W|” |t affa:t Teubner, G.: Global Law without a State, Dartm0l1397.

application of rules of nestate origin both in terms of ° There is no ideal solution built on universal bagiseed for
the conflictof-law method and in terms of the direct€*@mple in an international contract.

method. Specifically, we can mention the following: ~~ S€€ the definition of Section 1 of Act No. 97/198all. on
Private and Procedural International Law (hereérafeferred

a) Influenced application of uniform substantive rylesy, 45 piLA): The purpose of this Act is to determine, which
namely as concerns the exclusion of application @égal system is to be applied to civil, family,dab and other
the rule as a whole and as concerns exclusion of aimilar relationships with an international elemgento
individual rule (see Article 6 of CISG). Applicatio regulate the status of foreigners as well as teedeine the
of another rule (created by will of the parties,procedure of Czech judicial bodies when regulatiagd

anonstate rule of legal regulation, the lex mercadeC'dmg on these relationships and thereby contebto

. . - ) international cooperation.
toria as a whole) is however limited by Article # o, y o .
See for exampl&ucdera, Z.: Mezinarodni pravo soukromé,

CISG. Brno: Doplngk, 2004, P. 17 — 26.

b) Option to choose the state law without restrictions |n foreign literature see for example: Geeroms F8reign
(see Article 3 of the Rome | Regulation and theaw in Civil Litigation, Oxford, 2003. Hausmann, ,R.
Rome | Convention). Nevertheless, application oPleading and Proof of Foreign Lava Comparative Analysis,
rules of nomstate origin is possible only within the European Legal Forum; 2008.

mandatory rules of the applicable law (state). ® Private International Law Act Draft from November
2008, art. 24.
) o L 10 see for example v. Bar, Ch., Mankowski, P, Intéomatles
Direct application of the lex mercatoria is in allpyyatrecht, Minchen, 2003, p. 75 et seq . Byetelki, K.,
cases determined by the standpoint of the state lamtinciples and Private International Law, ULR, 1996 652
whether upon application of the confliaf-law method et seq. Lando, O., Conflicf-Law- Rules for Arbitrators,
or the direct method. Festrichrift Zweigert, 1981. p.157 et seq. . Landq, The Lex
Mercatoria in International Commercial ArbitratiolCLQ,
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1985, p. 747 et seq. Lépez Rodriguez, A.M. Lex Mtnda
and Harmonization of Contract Law in the EU, Copzayen,
2003. In Czech literature see for example: Kucera, Z. op.cit.
7, p. 206 et seqRozehnalova, N., Stielec, K, Zasady mezing
rodnich smluv UNIDROIT, lex mercatoria a odvahaokika-
ci, Casopis pro pravni védu a praxi, 2004, &. 1, s. 45 a nasl.
Sdac, J. Nastin vyvoje a vyznam, Pravnik, 1998, p. 498 et
seq.

1 The Rome Convention on the law applicable to coitel
obligations (1980).

12COM(2002) 654 final Green Paper on the conversiche
Rome Convention of 1980 on the law applicable totrem
tual obligations into a Community instrument argl ritoder
nisation.

Information as a Medium of Law

RadimPol&ak”

Information and entropy

13COoM(2005) 650 final 2005/0261 (COD) Proposal for
aRegulation of the European Parliament and the €ibon
the law applicable to contractual obligations (Rdine

4 preamble, Article 14: If the Community adopts thkes of
contractual obligations including the standard termof
contract by means of a suitable legal tool, suahl toay
determined that the contracting parties are alloteedpply
these rules.

15 Here the objective is to determine the legal systehonly
subsequently to regulate the conduct of the pai@sprivate
legal relationship, or directly to regulate the doct of
subjects of a private legal relationship.

16 Audit, B., The Vienna Sales Convention and the Lex
Mercatoria, in: Thomas E. Carbonneau kdx Mercatoria
and Arbitration,, Juris Publishing 1998, pp. 1194.

else, is not subject to the second law of thermadyn
mics, i.e., entropy.

Cybernetics tends to be described as the science of Entropy, as a universal law, causes that any system
systems control, process management, manmade orgden left without any interference, gradually losss

nisms, etc. Although all that is true, lawyers wilbst
likely appreciate the simple and brilliant defiaiti by
Neff, who states that cybernetics is about the readd
life and its artificial simulatior.

organisation and starts to disorganize. Lawyerfor
whatever reasor frequently use the example of flat
beer (cf. cited in a previous article by the authoif
apint of beer is properly drafted, i.e., organizeche

At present, cybernetics is known as a theoreticgllass, it has a certain degree of internal orgéiniza

and, more often, an applied science of a techmeal
ture. It is for this reason that it is not espdygiahte-
resting to lawyers- who find it of interest only when it
brings something useful to facilitate the routiegdl
practice. Originally, however, cybernetics was la t
boundary of natural sciences and philosophy, a#-is

However, the beer loses this with the passagentd,ti
i.e., the beer becomes flat, loses its tste, Similarly,
various chemicals have their hiife: after the passage
of such a period of time, the chemicals disintegiato
their components (which are subject to furtherrdési
gration).

tested by the preoccupations of Norbert Wiener, the Entropy is essentially a thermodynamic law, which

founder of the discipline. His publications deat naly
with specific technical issues but also with théuat
conception and orientation of the discipline frohe t
point of view of philosophy. The original goal after
lars in the field was, as mentioned above, to witded
the nature of life and attempt its artificial simatibn. If

means that this phenomenon is, physically, related
the temperature of a given object. One may, thasi)ye
conclude that entropy can be subdued by freezigig a
ven object. When frozen, it will not be affected doyy
thing and will remain identical forever. If we, ®u
succeeded in freezing the beer to absolute zer&eeyl

the most visible suffields of cybernetics today consistit at such a temperature, it would retain its (drog)

of robotics and mechanical engineering, then this
acontinuation of the original course, i.e., thepingtion
by life and the construction of its artificial (i,eman
made and inorganic) simulations.

gualities forever.

The notion of entropy in relation to living orgamis
is explained in an excellent way by the Nobel Prize
winner for physics Erwin SchrodingéiHe states: “Let

The research of living organisms has been, sinee time first emphasize that it is not a hazy conceptiea,
very beginning, led by the effort to discover theitbut a measurable physical quantity [...] At the abteolu

unique features in comparison with nldring, inorga
nic nature. It was discovered that life, unlike rytfeing

zero point of temperature (roughl®73°C) the entropy
of any substance is zero. When you bring the sobsta
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into any other state by slow, reversible littlepstg...] are more likely to choose appropriate clothing and,
the entropy increases by an amount which is condputeonsequently, be safer, more efficient, or morisfad.

by dividing every little portion of heat you had sap The second type of information consists of infor
ply in that procedure by the absolute temperatire mation that describes obligations rather thanteale.,
which it was supplied- and by summing up all theseryles. Even such information has a crucial role nvhe
small contributions. [...] You see from this, that thét  organizing social life, because it is also on #sib that

in which entropy is measured is cal./ °C.” society is internally organized. At the same timew-

It might be objected that every living organismever, this does not concern only norms assembled
grows old and that all life ends in death. Thisa$, within the particular normative systems, but alsoeo
course, true for every individual organism, but lifself  rules such as principles, policies, standards, |etthis
does not have a natural tendency to perish. Byrasit sense, law may be seen as one of the systemsesf rul
it tends to develop and evolve. This tendency isima which is characterised by its regulatory naturetest
fested by the procreation of living organisms, ttheiorigin, and mechanisms of state enforcement. Other
generational evolution reacting to changing condi&f  systems of rules, such as social and ethical ruhey,
etc. It is not accidental that the strongest imtsirof have a sefbrganizational nature (unlike law), having
living organisms include the sexual urge and the irtheir origin as natural or spontaneous and witfecght
stinct for selfpreservation. These are, in actual fact, nanechanisms for potential sanctions.

incidental urges of single individuals but natumen The information dichotomy has its stable place in
festations of life as such. law as well: the processes of authoritative appbcaof
Leaving aside speculations about the strengthfef lilaw typically deal with the issue of finding thecfa and
to face entropy, let us focus on what means life usesheir subsequent legal classification, i.e., thec#p
towards such an end. In other words, what tools mation of correspondingd hocduties'® While informa
stop entropy or even lessen its effects. The answertion about facts makes our decisioraking more pre
this question is quite simple: the tool is inforfoat cise, enabling us to adapt our efforts to the acu
According to one of the definitions of informatiolh, stances of a given case, normative information igies/
may even be considered as a direct opposite of@ntr outcomes for its prospective authoritative solufion
Norbert Wiener himself writes the fO”OWing about in From the point of view of information theory, the
formation: “Just as the amount of information IB)G- entire process of the app“cation of law may bensee
tem is a measure of its degree of organizationtheo an information procedure. The input information con
entropy of a system is a measure of its degreesof-d sjsts of the findings about the facts of the cam ia-
ganization: and the one is simply negative of thgyrmation about the rules, the output produeesfter
other:® a sufficient processing information about thed hoc
normative consequence. If one wanted to specify the

) . procedure further, then the following will be thmusces
Information as a proposition and as arule  of knowledge on the side of the legal act:

< Evidence (in the event of facts that can be proven)

It is not surprising that information operates simi . . .
. ; . e Evidence of the presumption + legal norm (in the
larly in natural processes and social environmebDtwe : . .
event of presumed facts, i.e., assumptions and fic

may not describe the situation in terms of the laivs :
. o . tions)

thermodynamics, but the organizational role of iinfo ’ )
mation among people is the same as it is anywhere § Archives (in the event of known facts)
living or nonliving nature. Any social system where
information is created, processed, and distributed Based on the abowmentioned, one may discover
more organized, adaptable, and, consequently, mate obvious problem of applied information theorfy o
likely to survive and reproduce. law quite easily. The founder of modern cybernetics

If Hume's Syster?]is used, one may distinguish-be Norbert Wiener was inspired by the methods of mathe
tween two types of information: information that-de Matical logic? and his followers- including those in
scribes reality (i.e. the ‘is’) and instructionse(j infor  the field of legal cyberneticsdrew on the same kind of
mation about the ‘ought’). Information about reglit inspiration. A logic whose organizing principletisith
(‘is’) is given the value of truth, which indicatesext to and truth value, however, operates only with theaby
the quality of the information itself, its abilitp orga conception of truth. Propositions may thus be only
nize the system of its addressees. Whenever an &tgscribed as either true or false.
dressee receives truthful information, her abiiityeact The binary conception of truthfulness is waliited
to the external environment is thus increased,emhieé  for didactic examples of the type “It is 5 o’clocét “It
probability of a wrong decision is reduced. A tylic is raining outside.” Life, however, does not bripigp-
example consists of weather forecasts: where tloe-in positions which can be labelled as dnendredpercent
mation is truthful, the addressees of such infoionmat true or onehundredpercent false. Such information is
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then assessed by a probability assessment, i.dreae trast valid/invalid, the principle cannot be assidrsuch
them as metaphors. From the point of view of mathealues on account of its fundamental naffre.

matic logics, these are not propositions (they oaive Moreover, as long as the final implication of the v
classified as true/false) but are often the onlgghwe |idity of law is its binding nature, the binary meldof
have for ascertaining the facts of a case. Evem sugssessment cannot be used. Again, the absolute- dich
didactic examples as “A mole can fly” can almost altomy of binding/not binding appears only in theecas
ways be made relativé regardless of such statementsdeal norms, while practical legal norms often rfest

as “l am a faithful husband” or “I did not wantloeak features of relative argumentative binding nattrehe
the chair against his head.” This indicates thatith use of the methods of logic is again not idealhis t

formation conception of factual information makesase; their application is eventually limited toedat
sense only where we process such information on thely small group of legal problems.

basis of both the probability of its intended meani

and its truth value (i.e., not with the ambitionsioply |5gicoriented branches of legal thinking, heavily repre
state whether it is true or false). sented in former socialist Czechoslovakia. Fitgna
The problem of the representation of reality by mefacie simplicity and logicality of Communist legality
ans of formal features (propositions, expressiass) were the bases for frequent straightforward putlica
also discussed in the excellent Czech fealume me  ons, where quite obvious conclusions were derived b
nograph titledArtificial Intelligence The book states |ogical deductions (often quite complicated). At las
that'® 1985, one may, thus, come across explanatismwead
“orobably universal statements made in ©Ver fifteen pages of text about why a judicial deci

common life have numerous implicit (unstated) Sion is “the function of the given facts of the €4Ss),
assumptions which often cannot, despite the best @nd the normative regulation of the given factshef

of efforts, be enumerated. This includes, for C€ase i-€. the legal situation (Np), and the jtzigeo-
instance, all kinds of exceptions which are one Cedureé when assessing the facts and law of a case
of the sources making everyday thinking free of (HSP)." This surprising and truly genial conclusitn
monotony. Of course, such experience motivated SUPPlemented with the final statement that “théoela

the formation of other formal systems, such as ration and assessment of the individual argumefits o
norrmonotonous logics. this function, including its values, would requiem

entirely separate elaboration due to its compleXity
Another problem [...] consists of the uncompremi

sing character of the only two permissible truthuea

formulas— true and false. It is very often the case thathe fundamental points of departure
our judgement is based on a probabilistic assedsofien of information conception of law
the situation. In such a case, it is necessarymsider

amuch broader scale of possible valughis generaki . . . :
zation is dealt with by fuzzy logic.” Summing up the abowmentioned, the information
o o ’ . theory of law represents a theoretical reflectiérihe
Similar to propositional calculus in the event ofy ganizational nature of the system of legal rultse
factual information, the information theory law o@®s  irtormation conception of law is, thus, based oa th
with deontic logic as a method of processing infor

) Lt assumption that law consists of a set of staterdinfo
mation whose nature concerns obligation. Instead Qfation of a prospective nature (obligations) thejur
categories like true/false, it operates with thaaby

- A lates the life of human communities. Given this-per
contrast of valid/invalid. spective, all legal procedures have the character o

Even if one disregards the permanent problem of thgllecting, processing, and distributing legal mfo
interpretation of legal rules, one must concludeel®s mation.

WeI_I that the methods of logie in this ca_se_deontic Legislation may then be characterised as the proces
logic — cannot grasp and process the law in its complgjng of information about the needs of society itite
xity. As with propositions, one cannot assign théeC o of the organizing information, i.e., the laBven
gories valid/invalid to a whole range of rules. Td&e ¢ judges may, in this sense, be seen as prosestor
gory of absolute validity/invalidity can be assignenly  jntormation about a case and the law, from whigyth

to ideal norms but not to legal principles, staddaand g psequently construct an imperative for the pmrtie
other categories forming the inseparable part @ thy,y in the case that the decision is publisheso al
system of law?® Evidence of the abowmentioned may ageneral rule. We may thus, for instance, formfte

be, for instance, the point of contact betweenother |,ing sequence of steps through which the legal in
wise competing theories of legal principles by Rdna f5mation flows:

Dworkin and Robert Alexy, i.e., the logical distiiomn . o
between the legal principle and the legal norm. l&/hi Social order— a politician (who formulates
the norm may be assessed in terms of the binary con the social order)- legislative intent (the infer

These conclusions were consistently refused by the
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mation source communicated within the frame abovementioned attempt to ensure simple expression

work of the drafting of laws} legislator (who and objective precision of the law, which would,cang
transfers the legislative intent into individual other things, also enable the subsequent autortiatiza
provisions of the law)- lawmaker (who dis of legal information processes.

cusses and passes the lawgollection of laws Both of these problematic issues, i.e., the curtalil
(the information source communicated to the ment in law of means of expression and the linutati
public) — judge (who interprets the law) judi- of qualifying legal information into simple binacate
cial decision (information source communicated gories, constitute a not insignificant threat t lnd its

to the partiesj- recipient of the decision. quality (including its actual legitimacy). On theher

hand, these tendencies stand witness to the famafi
simple causal mathematieiagical methods for the
processing of legal information. Thus, the logieald
logic-oriented conception of law enables its encoding

Itis clear that the definition of law as an infation
system is problematic as regards the basic dispiiopo
between the ideal (theoretical) category of infaiora

and its (practical) communicable form. In connettio . - -
with the legal norm, Kelsen mentions the necessity into a form which can be processed by machines, the

separating the norm and the form, through which tHEPY ©pening the door for tempting the possibibly

former is manifested and communicated, i.e., the noféPlacing the live processors of legal information

mative utteranc&’ In other words, an analysis must(lawyers, policemen, etc.) with tireless machines.
separate the content of a law and its texh the se Since law— be it on the theoretical, Iegislative, or
guence above, one must further distinguish betwvleen applled levels— Consistently and SUCCGSSfU”y resists
content of the social order and the legislativerinton such trends, it is apt to ask what makes it sopbes
the one hand, and the content of the judicial dwis Politically-motivated attempts to tie law up with simple
and its written text on the other. The reasonnispg: categories and then hand it over to machines, thase
the limitation of the linguistic means of the lavgim  been no situation when it could be stated thatwalv

ple expressions, i.e., the monotonous representatiguffer being tied up in such a way. The reason laly
mentioned above. is naturally idealistic (not formal) and why it usks to

In comparison to other disciplines aiming to pravid accept the simple categories of validity and tnuithéss

society with organizing informatiofd, the law suffers MY CONSist- once again- it its information nature.
from a painful deficit of means for its expressi@e- | NUS, We are completing a circle and coming back to

cause of its ambition to be monotonous and to havaformation as the fundamental unit of law andnigsu

mathematical (or rather, logical) precision, thgale 'l Properties.
system has deprived itself of the opportunity ohgs
practically all common means of expression avadabl, ..

elsewhere, except for simple language. Thus, thie ado‘ f_lnal nOte_ on the Valu_e nature_ )

ressees of legal norms cannot understand their atuty Of information and the information society

the liability of their offences from the imposinge$co

painting or the tones of a musical composition, aatl As mentioned above, law may be conceived of as an
even by means of figurative language conveying legéifformation system which takes over certain generic
information. It is then rather difficult to transfan ideal properties of its fundamental unit, i.e., infornoati

rule (be it a simple norm) into the form of a telise  Although information is a simple message, sometimes
guistic expression. It is also for this reason thatlaw €ven a simple number, one watches in amazement the
basically avoids numerous statements magjressis Properties manifested by systems organized ondhis b
verbis?* Where the legislators attempt a precise expre8f information. Some remarkable effects also odour
sion of a given meaning, this often results in tadc any place where spontaneous formation, processing,
sauce,” as in the following exampie: and exchange of information is allowed, i.e., ir th
context of the information society.

Thus, it is not theoretically but empirically that
arrive at the surprising conclusion that the infafion
society is notper se valueless. Regardless of regions
or political backgrounds, one may see that where in
formation exchange is not hampered, the physicdl an
logical information infrastructure leads to the diey
ment of natural fundamental social values. Without

Just as we are forced to shape ideal rules inenofthaving to introduce such values into the informatio
unsuitable linguistic expressions, so we mustiilivi-  society actively and on purpose, they appear apties
dual pieces of legal information regardless of their background of common, everyday communication. The
complexity — into simple logical categories of analysis of information exchangebe it the transmis
“true/false” or “valid/invalid.” The reason for this the sion of information about the weather, the exchamige

Section 9(c) of the Regulation No. 331/1997
Sb.: “[For the purposes of these Regulations]
acold sauce or dressing is understood to be any
liquid or emulsified product used as a taste-sup
plement to food and salads, produced, above all,
from edible oils, thickeners, stabilizers, emulsi
fiers, vegetable, fruit, spices, and milk products.
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greetings, the communication of what is new in eneThe book is available online at <http:/home.att:ne
personal life, or student advice about examinatiens E.caumn/Lnfg.docz . .
thls |eads to the Conclu3|on that Such par“c[ﬂﬂﬂmu The ab|||ty to adapt is even considered by sombeastto

PR ; dsae be the most important property of life cf.,, among other,
r_ncatlon results in the cpmplex tendency towar q Grand, S.Creation— Life and How to Make ItCambridge:
lity, decency, order, solidarity, ett.

) ) ~ Harvard University Press, 2001, p. 104 and subseqages.
The somewhat pompous but still rational conclusion These instincts may be observed not only in the afs
that follows from all this is that letting individls living organisms but also in their individual eleme It may
communicate freely means, among other things, prowe striking to observe the effort to survive angrogluce at
ding for the opportunity to develop the fundamentahe most basic level of Iife_, i.e. the in_dividuadirts of the_
values of human society. This conclusion is a paxad genetl_c codg—for more details, see, for |_nsta_nce, the fascina
because both the information infrastructure and theo discussion of the human genome in Ridiey,Gnom
. . . . - he GenoniePraha: Portal, 2001, p. 109 and subsequent
Wienerian mathematicdbgical method of processing pages.

information are, in themselves, valueless. The fia@t 7 rpeoretical physics, for instance, tends to behefdpinion

the information society, which comes into existencéat the momentum that causes the movement is yiséern
with their help, has a strong valoeiented nature leads ous effect of complexity- cf., for instance, the popular publi
us to speculate that such values are the compfegtef cation by Peter Coveney and Roger Highfielsee Coveney,
of information and its unexpressed, yet naturalteot P., Highfield, R.F_rontiers of Complexity: The Search for
Just as information was connected with life at e Order in a Chaotic WorldNew York: Fawcett Columbine,

o . . . . 1996.
?Agr}wr?dzmg:,]St;rsg:5&;%:?3#;{61:0;:%00””8%&1 8 Cf. Wiener, N.Cybernetics: Or the Control and Communi
y- cation in the Animal and the Machin@ambridge: MIT Press,

The abovestated natural connections are not, 0961, p. 11.
course, welcome in political systems based on &utho® For the basic distinction between ‘is’ and ‘oughsee
tative government and the suppression of such galugiume, D.A Treatise on Human Natur@roject Gutenberg,
Authoritative regimes did not take long to undemsta 2003. Available online at <www.gutenberg.org/e#x@5>.
that a free exchange of information means a directObviously, the ascertainment of the facts of treecand its
threat to the nomlemocratic state establishment. It isSubsequent inclusion within the hypotheses of tlevant

. o norms does not represent some a kind of rigid semue
thus, clear that states with authoritative govemisie Rather, it is a twavay complex process of gradual formation

strive to limit maximally the possibilities of muli  of the |egal reflection of the reality cf., e.g., Hollander, P.
interpersonal communication, common elsewhere, sughlosofie prava [Philosophy of Layv Plzeit: Ales Cenk.
as the various services of the internet. Whers it 2006, p. 206 and subsequent pages.

possible to block access to the information inftast ! Such a solution, in turn, becomes another formrgtuok
ture, regimes will at least attempt to monitor thetual ~ zing information, because, depending on its quaittirings
|nf0rmat|0n exchange and |nterfere |n Such s”:u[mlo another regulation into the law. This pl’inCiple arlgds not

which lead to explicit manifestations of the value@"Y |egal systems based on precedent but alsaneomal
diciary, which operates with the argumentativexdiig

mentioned above. Eyen in .thes.,e cases, hoyvever, ﬂﬁfture of previous judicial decisions.
natqral character of mformqupn is so strong _nhefamr- 12 \iener pays homage to Leibnitz in his major book by
mation channels wherever it is at least possibleare  gating: “If | were to choose a patron saint fobesnetics out
kept open, allowing a maximum passage of infermaf the history of science, | should have to chdasiéniz. The
tion.2® philosophy of Liebniz centers around two closelyated
concepts -- that of a universal symbolism and ¢fia calcu
lus of reasoning.” See Wiener, Bybernetics: On the Cen
trol and Communication in the Animal and the Maehin
. ) » Cambridge: MIT Press, 1961, p. 12.

JUDr. Radim Poléik, Ph.D., Department of Legal Theory of 13, yhis case. the propositional character of suskatement
Law, the Masaryk University of Brno, the Czech Relfi may be dismissed by pointing out that if a pers@mages to
1 Cf. Neff, V. Filozoficky slovnik pro samouliBelfStudy catch a mole in a garden, then teaching it todlgat so diffi
Dictionary of Philosophly Praha: Mlada fronta, 1993, p. 84. cult — even such a statement cannot actually be subjéoted
% Cf. Kiihn, Z., Bobek, M., Poléak, R. Judikatura a pravni atrue/false value and does not constitute a “pritipos’
argumentace[CaseLaw and Legal ArgumentatipnPraha: *Matik, V. Stépankova, O. Lazansky, J. Uméld intelligence
Auditorium, 2006, p. 143. 1. dil [Artificial Intelligence Volume 1]. Praha: Academia,
% It must be stated in this connection that thisecigin may 1993, p. 97.
be rather subjective and is used merely for ilatste purpe  ** Cf. Dworkin, R. M. Kdyz se prava berou viiné [Taking
ses. It is indisputable that there are numerous besnds Law Seriously Praha: OIKOYMENH, 2001, p. 43.
which are not negatively affected by going flat. e con 165, 5 comparison of the two conceptions of legaiqiples
trary, when one lets such beer (prior to pouringawn the \ith an emphasis on logical distinction, see Halém P.
drain) go flat a bit, it might even seem that éste is slightly  Fijjosofie prava [Philosophy of Laiv Plzei: Ales Cengk,
improved. 2006, p. 143 and subsequent pages.
* The citation is taken over from Schrédinger's bififok 17 aog an example, one may mention the binding natdre o
What is Life(Cambridge: Cambridge University Press, 1992)gtapjilized judicial interpretation, i.e., judicidécisions- a ru
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le formed or modified by judicial decisions beconbésding its shape is not delimited anywhere, and it thus paradoxi
to such an extent that, when changing it, argumentst be cally, a typical legal institute.

given for any such change. The binding nature i$ no?2 The “cold sauce problem” is elaborated in a sojufittd
however, absolute, as in the case of a precedenteiely way by Dworkin, who describes the interpretativiemimas
concerns the duty of the court to deal with sucile in its  of unhappy Hercules cf. Dworkin, R.Law's Empire Ox
arguments. For more details, see Kihn, Z., Bobek,Rd}t  ford: Hart Publishing, 1998, p. 313 and subsegpages.

¢ak, R. Judikatura a pravni argumentacicaselaw and 23, yis connection, it must be admitted that opisiliffer

Legal Argumentatigp Praha: Auditorium, 2006, p. 39 and, reqard to the issue of whether to actively chamlamental
fsubsgqyent pages. . . values into the information structures of the infation
This is the actual (and only) conclusion of theécketby society. For a discussion of the defence of therahgbility
Steiner, V. Logicka formalizace pravnich norem a vztahd  of the information society to create and proteathsualues,
[Logical Formalisation of Legal Norms and RelatiprBrav  see for instance in Pol&ak, R. “Code and Complexity: Can the
nik, Volume 124, 1985, No. 11, p. 1008. code stand Lessig's challenges?'Medien und Recht Inter
9 Kelsen literally states the following: “A norm, vdhi is the national Edition Volume 4, 2007, No. 3, p. 9 and subsequent
sense of a volitional act, is the meaning of theesgce, which pages. For the contrary opinion, see Lessig;dde V.2 New
is the product of the act of speaking, wherebystrese of the York: Basic Books, 2006, p. 6.
volitional act moves towards its expression. We thaisi- 24 An artificially created information environment {mr
larly distinguish the act of finding, whose senseiproposi  space) may serve as an excellent model for therivefton
tion, from the act of stating, whereby the senséhefact of society. The manner of organization of social gsowithin
flndlng is eXpressed.” Cf. Ke'Sen, MSeobecna teorie norem Cyberspace by means of |mp||C|t values is descrﬂm@ierre
[The General Theory of Norin8rno: Masarykova univerzita | évy, Cyberculture London: University of Minnesota Press,

v Brng, 2000. p. 175. 2001, p. 165 and subsequent pages.
?° Such disciplines include, for instance, fine ademce, film, 25 see, for instance, the operation of citizen infdiarastrue
and television broadcasts. tures in such countries as Belarus and China.

21 Thus, for instance, there is no definition of thegnature.
Although it is one of the most frequently used lagatitutes,

The System of Principles of Private Law

Jan Hurdik, Petr Lavicky

Introduction afew decades ago, these concepts were quite margina
in Czech and Slovak contexts (and not only there),
The phenomenon of principles of lawboth princi  recent years have been characterised hypeertrophy
ples in general and principles of private lawends to of principles formulated on the most diverse levels of
enjoy irregular scholarly attention that occurssine  the system of law, as well as on various stages of
soidal forms. production and the application of legal regulation.
At times of (positivist) emphasis on written or ave Principles have become an almost emegsent pheno
codified law, principles tend to be overlooked. Whamenon affectingintra legem and secundum legem
rules the law- as regards theory, legislation, and pracsituations, dealing with gaps in law, conflictsrafes,
tice — is a verbalised formal system of written legaPnd legislators’ silences on various issues. Howeve
rules. Such periods of belief in the omnipotence dhey have also been used to describe the value in
written law tend to be regularly followed by periodf —sufficiency of the system of legal rules, suppletimen
doubt and the acknowledgement that even ideallfegisreal life with what the unavoidably partial systerh
tors are unable to take into account all conceivableégal norms leaves out.
situations. This finding often has an empiricalunat From a historical perspective, these principlestmos
and follows from the mistaken belief that the mordy came into existence spontaneodsipdex postas an
detailed, thorough, and extensive the text of a ilgw expression of the feeling of injustice when assggssi
the more effectively it will work in practick. certain situations only under the rules of writiem
Maxims, principles, values, etc., are undoubtedl{summum iusumma iniuria).To a significant degree,
concepts that have been undergoing such a dramdtis trend still persists; consequently, new ppies are
development over the past few decades that they cB@ing constantly created, producing both derivative
hardly be compared with other legal concepts. Whilgartial) and generalising principles. This devehemt
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results in a relative complexity of principles, whiare The application of the genetic process
listed quite haphazardly or according to customite)u paradigm

disparate principles are, thus, presented alongsidé

other, differing in nature, degree of applicabilignd The temporal variability of the set, content, and

importance. for private law. This cannot be desctibe system of principles corresponds to changes that
a systematic approach. occurred in the past decades in the field of mettumy
The present article, given this context, does imot a in science. In the second half of the™2@entury,
to analyse individual principles of private lawsiead, modern science formulated the-salled procedurally
it tries to arrange the existing private law principles genetic paradigmwhich views the universe as a pro
into a functional systentsing a procedurally genetic cess occurring in irreversible temporal dimensiand
paradigm, it aims to formulate a system based oddu a5 a base for order arising from chaos. It is fihiding
mental values resting in the actual roots of peMaw of the irreversibility of timeas a genetic feature of
regulation. understanding reality, that allowed the applicatmn
this paradigm in science as a whole, including the
humanities. It appears that the partial theories of
Variability of the set of principles individual fields of science can be unified intdua-
ctional whole and may be validated beyond the- sub
As mentioned above, principles mainly seek a-sol$tantive pafadigm w_hichlllimited science for centuries
tion to the discrepancy between written law andiges — PY having applicability even for “nenatural
— or what we describe in these termsand what the Sciences’. Scientific knowledge is applied on tlasis
goal of law should be, regardless of the way inchhit ~Of the new paradigm to biological, social, and wait
may be described. This discrepancy is a reflectibn developments without any methodological limitations
the conflict between the counter forces of a gigpach If the abovementioned paradigm is valid generally
in the development of society. The different ratiet  for all fields, then it must hold also for law, ascien
ween social and liberal forces in particular stagfethe tifically grounded reflection of the reality of dat
social development contains the answeth® question relations in models of realifyWithin the sense of the
of whether a set of legal principles that is forevalid procedurally genetic paradigm, law constitutes atoe
can be foundlt seems that the answer will not bewith its own points of departure and its temporada
positive, also with view to the acute tension betwe spatial orientations
liberal and socially oriented types of economic;iso
logical, political, and legal thinking and practic&/e
are witnessing permanent progress in the areasiref p Individual and social dimensions of humans
values and legal techniques. Even such a stabfe pri
ciple as the principle of democraey which is only Within the disciplines of philosophy, Christian doc
rarely subject to any doubt about its belongingh® trine, and human sciences, human®r, to be more
universal principles- has been changing its contentprecise, their schematized and reduced form refeoe
ever since the times of Socrates (whose trial h@g means of the concept gi¢rsa” — were studied, in
become one of the first witnesses of the crisis ahe following two dimensions:

democracy), regardless of whether it comes indhf _  individual (Descartes, Locke, Kant, and others),
of changes in institutional or mental infrastruetuof and

these principles. ) - social and relational(Hegel, Durkheim, but also

the development of the conception and functioregél personalisrf).

principles is determined by the constant conflietb

ween natural law and legal positivism, as the kisjoh Both dimensions form a base for an elementary
rical branches of legal (theoretical and practithip- characterisation of humansthis already seemed clear
king. to Saint Augustine:Momo sum et inter homines vivd

The catalogue of legal principles is, thus, not If the goal of law is considered to be the finding and
determined a priori; by contrast, it changes indberse regulating of the dimensions of humans and the
of history. What is changeable is not only the actu dimensions of their positions within societiien the
enumeration of principles but also their contertisT dialectic base is constituted by precisely thesaedi
means that it ismpossibleto set upa stable system of sions, whose dynamic interaction contains both the
principles of private law;what can be formulated is decisive conflict of law and the substance and gdal
only a system corresponding to the values on whidiprivate) law: the maintenance or restitution afyaa
agiven society is based. mic balance in the relations between the partigigat

persons. This is also where the source of human pri
ciples is located.
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For more than two hundred years (most notably ipacta sunt servandaand, after all, even liability is
the form of the French Revolution), this base wssdu based on the freedom of an individual to act, wh&h
to formulate a pair of basic valuesraised into the limited by liability limitations based on certaimiipci-
status of fundamental rights with each dimension of ples of this sulfield (e.g.,neminem leaderand casum
humans having one of the values: sentit dominus.

- freedomas a modern expression of the individuality The partial conclusion may, thus, be drawn that
of humans entering society, freedom and equality constitute the two fundamental
- equality as a modern expression of the conditiongalues of private law regulation. At the same tithere
of the integration of humari§. are very close links between the two values, since
equality limits freedom on the one hand but al$oved
its real assertion on the other (cf., the sayingleun

While the accentuation of the principle of freedomWhiCh “the law of the stronger is the worst injast).

is an expression of the individual dimension of la : .
: : L or this reason, freedom and equality must be ssen
from the points of view of both its aim and the qess . .
. . . ) o points of departure for the system of private law
of its assertion, the implementation of the priteipf principles

equality introduces the relational dimension indav)|
which is further raised onto a qualitatively highevel

thanks to the principle of “brotherhoodfrdternité, Freed d i . fd
Bruderlichkei), currently termed as the principle of reedom and equality as points of departure

solidarity. for private law principles

Since freedom and equality are the basic values of ] ) ) o
private law, the private law regulation builds drege '!'hese con5|de_rat|ons allow the identification obtw
principles by minimising any limitations of the éeom Pasic groups of private law principles:
of humans and citizert$.This means that there is not 1. The first group is based on humé&eedom
ahorizontal relation between freedom or other supported, maintained and developed by a wholepgrou
principles that support the principle of freedomen  ©Of other principles, paremies, normative senteneses,
the one hand, and principles representing valwsting 2. The second grou and simultaneouslis not
to a (legal) limitation of freedom, on the otharstead, based orequalityin the actual sense: this is a dilemma
the principle of freedom and its group has an arpri rocking the whole system. Equality is an approxiveat
position with respect to the principles limitinggddom. value, asserting itself in combination witlquityin the
No matter how blurred this dimension may become ibroadest (linguistic) sense of the word, i.e., a0
the dimensions of private law regulation, it islst  equality but also as a concept impossible to défine
potentially or actually- present. A substantial part of Equity, thus, becomes a wider category that subsume
private law principles follows this schema lbglonging equality. Should continental law satisfy the expgons
to one of the two groupsither supporting or limiting of the reform process leading it out of the crisis
the freedom of humans, although this is often ntedia identified more than fifty years addthen one of the
many times through legal techniques. This schema s$slutions consists in the removal of the rigidity o
also followed bymethodsof private law regulation continental legal regulation by transferring theus of
(“everything is allowed that is not expressly faliben”, its development into the area of legal practicepliap
dispositivity, etc.). After all, thesgenetic relations are cation) which must be equipped with suitable instru
respecteceven by thoserinciples that do not, at first ments and methods to start and deepen this process.
sight, belong to any of these group® seek their place This also means the necessity of creating space for
among them (e.g., proportionality, democracy, goodquitable decisiommaking All this also justifies the
manners, good faith). The genetic relations anenplementation of principles into the system ofvpte
commonly encoded in the mechanisms through whidaw.*
these principles assert themselves (i.e., in tryinfind

the minimum of limitations of the freedom of indivi _ However, should private law enjoy a webn
duals). structed system of values and institutes, titervalue

The abovedescribed hierarchical construction Ofbase— statistically speaking rests on three pillars:

private law principles is manifested not only ore th 1. freedom;

level of private law as a relatively unified systemi 2. equality (with a tendency towards solidarity),
whole but also oiits lower levelsthus, property law is where these two pillars represent antipodes tfeat ar
based on the freedom of ownership and followedtdy i  moderated;

limitations, to which the relevant principles capend 3. reasonableness as a tool for the balancing otneof t
(e.g., the prohibition on the misuse of ownership); extent of interventions into personal freedom and
contract law is based on the freedom to contradt an the extent of the assertion of the principle ofaqu

supplemented by limiting principles and rules (e.g. lity (of opportunities, weapons, or goals).
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Arrangement of the system of private law  guided by external principles (i.e., the attainmefnju-
principles stice) is conditioned by the use of a certain tegple of
legal regulation. The values on which it is based e

The organisation of the system of private laWP'ess the mte_rnal principles. o
principles may take various forms depending on the From a different perspective, internal and external
criteria chosen for the arrangemént. principles may be characterised famdamental prin

What matters most for the text that follows is th&Ples with some furtheadditional principlesthatmay
distinction of axiological principlesinto internal and P€ added to them. The latter represent the maaifest

external depending on what values they represe@ the former in the area of private law regulatiém
While external principlesare the carriers of nelegal €Xa@mple of a fundamental external p_r|nC|pIe“ is dae;
values (freedom, equality, equityipternal principles 1tS additional principles are the” principle of “eyting
rest on values dependent on the nature of theatignl S allowed that is npt forbidden” and the principlethe
(this mainly concerns legal certainty). Externalinpr autonomy of the will.

ciples aim towards attaining the goal of privatevla ~ Combinations of the abowgated criteria may be
regu|ati0n, i.e., on the most genera| level, thiarhee of used to formulate the system of external and iadern
the interests involved. This aim tends to be idieti Principles, as well as fundamental principles and
with the attainment of justice from the value pexsp additional principles, in the following way:

tive. However, any practical realisation of an aim

External principles

Fundamental principle Additional principles

Freedom Individual autonomy (autonomy of the will)
Everything is allowed that is not forbidden
Dispositivity
Vigilantibus iura

Equality Equal opportunities

Ban on discrimination

Protection of the weaker party (consumer,
tenant, etc.)

Balancing- equity Reasonableness (proportionality)

Good manneréGood Faith and Fair dealing)
Ban on abuse of law

Democracy
Rationality
Internal principles
Fundamental principle Additional principles
Legal Certainty Protection of good faith (in the psychological

sense of the word)

Ban on (true) retroactivity
Protection of rights acquired
Legitimate expectations
Transparency

Protection of rights of thirds persons
Prevention

Pacta sunt servanda

Efficiency
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The overall system of private law principlesmay
be expressed as follows:

I. external principles

freedom

the principle of individual autonomy (autono
my of the will)

a)

not forbidden”

the principle of dispositivity of private law
regulation

the principle ofvigilantibus iura scripta sunt
equality

the principle of equal opportunities

the principle of a ban on discrimination

b)

party
equity

c)
nality)

sense, fair dealing)

the principle of a ban on the abuse of law
the principle of democracy

the principle of rationality

Il. Internal principles

a) Legal certainty

subjective- psychological sense of the word)
the principle of a ban on retroactivity

the principle of the protection of
acquired

the principle of legitimate expectations
the principle of transparency

third persons

the principle of prevention

the principle ofpacta sunt servadta
efficiency

b)

) prof. JUDr. Jan Hurdik, DrSc., Mgr. Petr Lavi¢ih.D.,
Department of Civil Law, Faculty of Law, Masaryk Wer-
sity, Brno

1 7. Kihn suitably points out the practically unusabl
Prussian Landrecht, which contains more than 17t0§6ly
casuistic paragraphs (including the rule that wias said
about a fence from wooden sticks applies to a fenoes
metal grilles). Kuhn, Z.:Aplikace prava ve sloZitych prip-
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adech. K uloze pravnich principu v judikatuie [Application of
Law in Complex Cases: On the Role of Legal Primsph
Judicial DecisionsPraha: Karolinum, 2002, s. 247.

2 With certain exceptions typical of some importapbehs
which managed to formulate their political and lega
programmes, such as the period of the legal andigadl
declarations at the beginning of modernity.

3 Schultz, U. (ed.)Velké procesy. Pravo a spravedinosky
jinach [Major Trials: Law and Justice in Histofy Vydani

the principle of “everything is allowed that is P™VNi- Praha: BRANA, spol. s r.0., 1997, pp:23

4 Hollander, P.:Filosofie prava[Philosophy of Lajv Prvni
vydani. Plzen: Vydavatelstvi a nakladatelstvi Ale§ Cenék,
S.r.o., 2006, pp. 183, 139176.

® Kréal, M.: Zména paradigmatu védy [Change of the Para
digm of SciendeFilosofia Praha, 1994, p. 60.

® Hurdik, J.:Instituciondlni pilife soukromého prava v dyna
mice vyvoje spolecnosti [Institutional Pillars of Private Law
in the Dynamism of a Changing Soc]etyraha: C. H. Beck,
2007, s. 12n.

the principle of the protection of the weaker For more details, cf. Kral, MZména paradigmatu védy

[Change of the Paradigm of Sciehderaha: Filosofia, 1994,
p. 15.

8 Cf. Durkheim, E:Les formes élémentaires de la vie

the principle of reasonableness (pmp@rtioreligieuse 5. vydani, Patiz: PUF, 1968, p. 386n. Mounier, E.:

Euvres, sv. |, Ré&, 1934.

good manners (good faith in the objective’ [l am human and | live among humans”] Cited after

d’Ippona, A.:Gaetano lettieri Milano: Edizioni San Paolo,
Cinisello Baldami, 1999.

1 The third value the French Revolutienfraternité — (sub
stantially similar to equality) failed to stand thest of time
when confronted with the liberal development of daean
society in the 19 century, and disappeared, only to be
rediscovered in the entury, as the principle of solidarity.
" Knapp, V.: Co je dovoleno a co zakazaravhat Is
Permitted and What Is ForbidderPravnik 1, 1990, p. 27.

12 Maziére, P..Le principe d'égalité en droit privéAix-en

the principle of protection of good faith (in theproyence: Presses universitaires d-Marseille, 2003,

mostly p. 49 and subsequent pages.

13 Cf. Oppetit, B.:Droit et modernité Paris: PUF, 1998, p. 99
and subsequent pages and the sources cited therein.

14 Cf. the notion of principles “shining through” tHegal
order — Hollander, P.:Filosofie prava[Philosophy ofLaw].
1. vydani, Plzen: Vydavatelstvi a nakladatelstvi AleXenék,
S. r. 0., 2007, p. 154.

the principle of the protection of the rights of® E.g., according tanethodsleading to the formulation of

principles, one may distinguish between princiftesmulated
throughdeductivemethods (i.e., a principle is specified from
general points) aniehductivemethods (i.e., a principle is a-ge
neralisation of a set of rules of conclusions frexperience).
Some authors also list a combination of both meth@ke
Trimidas, T., op. cit., pp.-2.

According to thematerial or formal sources of lavone may
distinguish, among others, historical principlesittfwthe
special role of Roman law), custdaw principles, compara
tive principles, principles formulated by meanscofstitutic
nal regulations, principles formulated by means aafts
(exceptionally also by means of subordinate letizid,
principles formulated by means of the judiciary €€z,
foreign, European), and principles formulated byanse of
scholarly literature.

According to themechanism of operatioim the process of
realisation and application of law, one may distiish
between principles forming points of departure (afirg as
points of departure or prerequisites of a set galleules—
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e.g., good faith in the psychological conceptiorlemitimate also crosssection principles between disciplines, fields, or
expectations), and target principles (the valuey tear are subfields of law).

applied in the actual process of realisation orliegon of  According to thecentrifugal or centripetal orientatignone
law —e.g., the principle of democracy). may distinguish between extensive principles (withhe
According to the extent of operation in the fieltlawv, one Czech system, these are understood to be thoseatbhat
may distinguish between general legal principlesjape law  derived from and support the freedom of the indieijl and
principles, principles of individual fields of pate law, sub  restrictive principles (limiting the freedom of tirdividual).
field principles, crossection principles (and, within them,

Chapters from the Development of the Unification oPrivate Law

Karel Schelle — Renata Veseld.adislav Vojasek”

he aim of the present article is to point out darta content. The fundamental objection typically raised
stages in the unification of private law. Underdi@nly, against Ulpianus is his failure to define the fumeéatal
the analysis starts with a discussion of Roman daw difference between private and public law, naméky t
the basic source of law for mostly Continental até&s principle of the equality of subjects.
law. This is followed by the effect of natural laam The real content of the terms of public and private
modern codifications. The text then discusses son@y was, however, dealt with only much later. This
effects on poswar development, mainly in Easternoccurred in the period when the modern civic sgciet
Europe, that eventually turned out to be a “bliye.  started to develop, i.e. at the age characterizethé
The article forms a preliminary study for an extees formation of modern legal systems. The Middle Ages
monograph that the authors are presently working on as well as the medieval legal ordenwere based on
quite different principles, and did not differerisbet
. ween private and public law. The notion of the et
1. Roman law as the basic source tiation between private and public law has become u
of European private law equivocally accepted by the -salled “Continental le
gal system” (where it found its classic elaboration
“Roman law is not the philosophers’ stone which iig‘“-century European jurisprudence), while Anglo
there to be found. European legal thinking canret Saxon law has not, to a similar extent, taken this
understood merely by reading texts from Antiquitgla distinction into account.
admiring the juristic erudition of Roman lawyershs When identifying the sources of European private
also needs to be studied is what actually followedaw — or, as the case may be, European legal cuture
without subsequent developments, Roman law woulsihphasis will always be placed on the history of
never be what it is today.” European Continental legal culture and Continental
This is why it is necessary, when searching for thgirisprudence. This originated as early as the Midd
origins and points of departure of European legalges, when “legal jurisprudence’in the general sense
culture, to start from historically attested sostc€he of the word— started developing, although its interest
actual term “private law”igs privatum) appeared in became focused, quite early, mostly on property law
one of the bestnown legal documents of Antiquity relations, i.e. an area typical for private law.eTh
Digests Their author— Domitius Ulpianus, one of the foundations of modern legal jurisprudence in Europe
most significant Roman lawyers defined the diffe can, thus, mostly be understood as the foundatiéns
rence between private and public law by describinthe legal jurisprudence of modern private law. theo
private law as affecting the protection of personakords, this science had a real European charaitter;
interests, while public law is oriented towards thevas a supraational science; and, in this sense, it was
Roman state and its activities (D, 1, 1, £.P)pianus’s developing into a kind of general theory of law and
definition has been frequently invoked and citedilun above all, private law. As a result, the historypoivate
the present day (probably as often as it has betw in Europe is- as may be repeated once agaifiar
questioned, mainly by legal theorists). The fatlatt more the history of this legal science and far lies
critics find with it is a simplification aiming toards the history of individual legal regulations. This supra
external markers of both terms rather than towtlrds  national European legal jurisprudenewhich was both
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a legal science, in the general sense of the wamd, It is generally acknowledged that the traditional
aprivate law science- was a real force uniting the civil codes of the Continental legal system thamea
intellectual world of the past and forming, untilet into existence at the beginning of thé"x@ntury (Code
present day, the intellectual basis for the modegal Civil and ABGB) have internal organizations diffate
culture in civilized society. from codes arising from later periods (namely thgsS
Clearly, the development of modern legal jurisZGB, which does not even have a general part; bed t

prudence on the European Continent, though regﬂng German BGB) It iS, however, evident that all these
medieval foundations and eventually reaching owodes stem- in various ways— from various legal
mostly towards private law issues, was not straighchools, and, consequently, from various methods
forward. Although legal jurisprudence had its peshs  extracted from Roman law. It seems that the interna
(as well as ups and downs) during various histbricgtructure of civil law (so common nowadays) hasnbee
epochs, it has agreedwith respect to what has beendirectly inspired by Gaius’s traditional divisior aw
mentioned before- on one basic idea: the basis of(sometimes referred to as the “Gaius System”) into
modern legal jurisprudence, and thus the modern-EurPersonae- res — actiones Although, understandably,
pean Continental legal system, needs to be urambFholars of Roman law disagree on this mdtttis
guously seen as a renewal of interest in Roman laf@sic framework for the arrangement of private law
This renewal of interest can be traced back toasly e modern European codifications was offered by the
as the 1 century and is evident in the immediately@bovementioned German pandects from the beginning

following centuries, notably in the Italian mediéva Of the 19" century. This is also reflected, among others,

schools of Roman law. in the common division of European civil codes into
Another, although somewhat different, direction oPOth @ general part and sections dealing withrights,
European legal jurisprudence is “legal humanism'ights of obligations, family (marital) law, andherk
which was typical mainly for the development ofdeg t@nce law. The author and the source of this dinisire
culture in France but also, among other, in thehbiet both known to us: this organ|_zat|0n of C|v_|I lavipsdra
lands. This was very soon joined by another sigaift cted from pandect law, was first offered in 1807tk

influence: the rationalist natural law, wheraccording G€rman pandect scholar G.A. Heise, in his book
to the general opinion of legal historiansome points Grundriss eines Systeme des gemeinen Civilrechts zu

of contact can be identified with French legal humaB€hufe von Pandektenvorlessungand it was com

nism. On one hand, the legalitheoretical postulat®8Only accepted and acknowledged in his day.
taken from rationally conceived natural law did The drafting and publishing of the Code Civil,
significantly affect the European legal jurispruderof —however, predated Heise’s classification: his boals
private law; on the other, they never entirely sede Published three years after the publication of Guele
the connection with its Romdaw roots. Thus, natural Civil. Given its date of publication, in Austria eh
law — passed on and applied in a rationalist wayas classification may have been known. However, sihce
the decisive factor in forming a new legislativegue ~ did not affect ABGB, then either the pandect lanswa
tion whose tangible outcome consists in systemtica unknown or else it was impossible to take it into
conceived laws for the particular branches of lawgonsideration during the final stage of the codifion
These codifications, some of which occurred as/essl Process (ABGB was passed on 1 June 1811). It is
the 18" century, represent the foundations of what ifkewise possible that Zieller did not adopt Hesse’
referred to as the “moderr”’and frequently still valid- conceptior?,
legal systems of preseday European countries. Atthe  The idea of the undoubted effect of Roman law
same time, however, there was a paradoxical outconfalbeit in a recycled form) on civil law was notled
the paths of European jurisprudence began to divergut by any of the legal experts who had been resear
permanently, while, until the ¥&entury (or, rather, the ching this topic for years. Thus, for instance, €re
turn of the 18 and the 19 centuries), they still retained professor Krémar writes: “The Civil Code is built (and
a relative unity. Nevertheless, once again theyingf there can be no doubt about it) on Roman law, afjho
force of common legal jurisprudence came to life: iit is based on law that developed through the rtimep
Germany. The task there was to overcome the palliticand transformation of Roman law north of the Alss,
and legal fragmentation of the country, with aron the secalled Usus Modernus PandectarurAs far
important role being played by the branch of ldgab  as some of its parts are concerned (e.g. maritg| the
ry called “German pandects”. To somewhat simplificode is based on canon law and some other featfres,
the situation, German pandects became somewdat a Lehnhooff, Aufllosung p. 82. The basis for sometef
neral theory of law, and might be considered as pranstitutes derives from modern sources, with Czauth
cursors of the legal positivism that became theiatu Austrian law being used frequently. In this respéoe
branch of legal theory in European legal culturéhi@ institution of public books needs to be pointed. out
19" century. Other modern codifications are also taken into anto
mostly the Prussian Landrecht, which served as the
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model for some of the provisions. In addition, tndl  in Antiquity (Socrates, Plato). In the Middle Ages,
code has some features that are not to be fouathyn natural law was considered a kind of divine lawdTh
older legal order, so one is justified here in itadk mas Aquinas), but the heyday of this approach Wwas t
about the authors’ creativity ... These features, @b w 17" and the 18 centuries, when it had a substantial
as the overall nature of the code, are the reduitso effect on the codification processes in Europe. dlde
authors; the leaders first Martini, then Zieller— are philosophy obtained a new form as a result ofatsor
true children and significant and highly educatedalist conception.
representatives of the Enlightenment, being fileith The naturalaw conception of principles as inalien
the epoch’s postulates and tendencies. The civlecoable, with eternal rules that peist valid law and arise
reflects numerous ideas that were common in the thgom reason itself, is represented mainly by Thomas
science of natural law, namely the conviction thit Hobbes. He dealt with the natutalv conception of
law stands on strong and unchangeable foundatéans,jaw in his booksOn the CitizenandLeviathan more
well as the attempt for law to be just, i.e. tothe same than 300 years before Dworkin and Alexy formulated
for everybody, to meet the requirements of equéiype  their theories. The notions of natural law and radtu
appropriate for the country for which is it issuadd to  Jaws form the starting point of Hobbes’ famous ooti
be clear, intelligible, and complete where comple of social contract. Every human has the naturditrig
teness is the result not of case studies but afctexhs  enjoy his or her powers of sqifeservation. The right
to general and clear concepts.” of selfpreservation is connected with the right to the
On the other hand, not even a dogmatic adoption ofeans of selpreservation, i.e. everybody has a right to
a clearly “Romarlaw understanding” of the system ofeverything and the claims of individual people itev
law would have been acceptable. The perfectiomdf aably clash. It is clear, however, that the eventual of
the thousands of years of tradition that providerthots “all against all” will not ensure seffreservation. The
of European legal culture should be acknowledgedd, Y reore, natural law comes as “the prescription adcdgo
one must respect the subsequent historical deve&lnpmreason on what to do or what to refrain from inesrib
that has occurred in all areas of social life. iy aase, preserve life and limbs”. Hobbes arrives at all his
the raising of doubts and the search for new ptessibapproximately twenty natural laws by rational argu
arrangements of society including the legal frame mentation, derivation from some other law, or reurc
work for its operation- are nothing new. The Conti ad absurdum. All natural laws can be, according to
nental legal system, which was unquestionably érflu Hobbes, encapsulated in a single formul2o “as you
ced by the Roman heritage, has never been a doggina avould be done By Natural laws are binding in one’s
has not been considered as a dlfefor the imper consciousness: whoever follows them acts justleyTh
fections of law as such. This is, once again, exddd are binding in the outside world only when humaas c
by the words of Prof. Krémai: “As mentioned above, o0bey them safely, otherwise they would find thewse|
the RomaHaw system cannot be considered as perfeat conflict with the natural law of seffreservation;
when interpreting civil law. It is hardly possible people would not be reasonable if they followed the
create any system free of faults. The matter ida&x@d laws and ended up as the prey of the unjust. Natura
as follows: the suitability of the system may bdged laws as orders of one’s reason are unchangeable and
from various perspectives; necessarily, the arnaege eternal, because it is impossible for war to presdfe
of the matter according to one perspective will ifeest  and for peace to destroy it.

some faults when judged from anther perspective. The reason for elaborating on Thomas Hobbes here
Where the majority sticks to the Roman law systenis that his specific formulation of natural laws yna
this may be justified only by stating that the systis thanks to their content, also have some effect on
probably more suitable in certain regards tharhts¢ modern readers. Logically, the first natural lawes us
which it omits. It is clear that new legal instituts that o “seek and preserve peace”. The way to peacehwhi
develop over the course of time will make the fat Hobbes uses to construct the social contract, d§ in
the system appear more and more visible, since thgted by the second law: “That a man be willingewh
original system did not have a suitable placetient.”  qothers are so too, as ffrth as for peace and defense
of himself he shall think it necessary, to lay dothis
right to all things, and be contented with so much
2. The effect of natural law on the formation liberty against other men, as he would allow otien
of modern European codes against himself.” The laying down, i.e. the giving, of
one’s rights is actually constituted in the formtbhé
One of the decisive sources of private law was thgontract, which is the subject of the third law:etL
theory of natural law, i.e. the belief that ideaWlis People perform agreed contracts”, which is the seur
independent of the state and arises from reason adad reason of justice. The only injustice is aatioh of
human nature. The ideas regarding natural law hatle contract; where there is no contract, everytvaty
undergone a complex development. They first applear@ natural right to everything in the world; and, as
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aconsequence, people cannot act in an unjust manngious, artistic, and philosophical opinions of stgiand
These three laws are crucial. their corresponding political, legal, and othertiis

Hobbes’ natural laws may be understood as princiions. According to Marxist theory, the economitusi
ples on which every system of positive law is basedtion at any stage of development has a counteipart
Such a conception of legal principles grounded i@ particular superstructure that changes in relatmn
natural laws has, however, become outdated. changing economic conditions. In other words, thseb

The person whose work meant a crucial movis the determining factor, while the superstructise
towards the rationalist school of natural law wasgsl derived from the base. Marxism, however, did na se
Grotius. In his opinion, the law and state areesfe e relationship between the base and the supetsteu

strial origin. The state is created on the basia sécial unilaterally, and did not consider the superstnectas
contract between people. merely the product of the base. The individual comp

. nents of the superstructure are, on one hand, plyma
The school of natural law was programmatically . .
. . . determined by the degree of development of economic
oriented towards overcoming old law and creating ne S .
; AR relations; but, on the other, they follow their own
law. In reality, however, codifications based onunal o .
Séaecmc rules. They are, therefore, relatively st

law were not quite so new. What was new was th .
. . ous and may or must— have a retroactive effect on
systematic character and general terms on which the

relevant codes relied. Their particular institutesre e base. This is actually what Marxism consideted

derived from the heritage of Roman law. be the main sense of the superstructure: to petniy

) corresponding economic base. The relative autorismy
The modern doctrine of natural law was prepared bé(

S " : articularly noticeable in the following parts dfiet
Immanuel Kant-mainly in his workKritik der praktis superstructure: religion, science, culture, and ahs.

chen Vernunft(1788) — who was himself strongly gy contrast, a close link to the base which is
influenced by Jean Jacques Rousseau. Unlike )&, iant in this context is manifested by politics

official doctrine of natural law (represented myibly  (ronresented by the state in its institutionaliZen)

the abovementioned Hugo Grotius, Pufendorf and.q the law.

Christian Wolf), the modern doctrine of natural law . . .
. . . The most characteristic feature of this conceptibn
affords the axiom of unchangeability and eternityyo : ; o
the state and law consisted in emphasizing thesclas

to the fundamental leading principles, i.e. thealdef ; . .
justice, equality, and freedom limited by the puwes aspect in all sphere_s of social I'f.e Law was med
J : ' to be the “expression of the will of the ruling sta

of society, and I strongly_opposed to al naH!ﬂ.[w v(\éhose content is determined by the material living
attempts to assign the axiom of unchangeability an o . N )
eternity to every single individual legal rule conditions of this class” (the Reasoning Reporth®

' Civil Code of 1950). Marxist theorists and politios
always pointed out that the state and law of thst pa
always represented the interests of the ruling nitino
serving as the tool for putting down the majority

) (without any rights or with just formally equal his),
When power in Central and Eastern Europe passgfiie the socialist state and law were created gy t

into the hands of the Communists after the Seconglking majority of society, headed by the working
World War, the continuity of the Czechoslovak legal|ass in order to protect their interests. Thatly the

order was broken in a significant manner. The is@ul g5te and law were supposed, in the interests @f th
for the change, however, did not primarily comenfro v ,jing majority, to strengthen the new economic and
domestic developments, but came from the outsiog; agqcia| arrangement, to protect the working majority
its effect on the legal orders of other countriesufted  f5m members of the former ruling classes and other

in the specific approximation of law in practicaliye  gnemies who might try to subvert the socialist styci
whole Soviet bloc. and to involve actively the working majority in the
The new understanding of the role of the state angkercise of state power. Because similar social and
law in society affected the fundamental functiohthe@  economic relations existed in thesecsdled “People’s
state, common law formation, the drafting of basi©emocratic Countries” (or such similar relationsreve
codes (or “codexes”, as they were then referrachtter  at least, supposed to come into existence), it was
the Soviet model), as well as the application @f By  considered natural that the law in such countriesle
courts and other bodies. also be very similar; namely that it would manifest
The official conception of the state and lawfeatures similar to those of the law of the Souaton,
stemmed from materialist teachings on the relaligns where the socialist “production base” had been unde
between the economic base and the social supeonstruction for more than three decades, and where
structure. The economic base consisted of the @gicno socialist law had been coming into existence dériva
order of society in a given stage of its developim€he vely from such a base.
social superstructure included the political, legali-

3. Postwar trends of integration
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The fundamental reason for the approximation dfve Code and the Rules of Criminal Administrative
law in those countries that were within the splafrhe  Procedure, the Civil Code and the Civil Rules ofi€o
political influence of the Soviet Union was the eonProcedure. While drafting these codes, special asiph
viction, derived from Marxist.eninist teachings on the was placed on utilizing the Soviet experience, beea
state and law, that the previously valid law wasrely  “the socalled legal science and legal practice in ca
unsuitable for the new social situation and thatahly pitalist countries has gotten into a blind allewhile
actually usable source was law in the Soviet UnioriSoviet lawyers have elevated the issues of themg
This also predetermined the Communists’ relatigmshipractice of law to unrivalled heights, having ehed
towards domestic law. On one hand, the Communisjigrisprudence with important new findings” (quotes
voiced declarations about “progressive nationaflifra from a legislative training session in 1951). Tleesons
tions”; but, on the other, they did not include theecognized as the most acknowledged authorities
traditions of Czech law save for a few rare exceptionsincluded A. V. Venediktov, author of the boSkate Se
— within such traditions. According to party ideolms, cialist Ownership and the diplomat rector of Moscow
it was necessary to part with the previously validniversity, A. J. VySinskjj who was also known as
(“bourgeois”) law as well as the application apmites anotorious prosecutor. The extent of the uncritical
that had been more or less continually developinges adoption of Soviet models is attested by the statgm
the Enlightenment. A typical example of the refushl of the Minister of Justice, Stefan Rais: “It is madler
the domestic “bourgeois” legal tradition was thanistake to take over a Soviet legal regulationsashan
discussions involving the introduction to the 1953ail to take it over altogether®
volume of the journaPravnik [Lawyed, which partly There were four professional committees within the
discussed the journal's histoty,as well as the codification department (one for substantive clailv,
discussions about the articles by Vaclaan¥ek and  one for civil law procedure, one for criminal laand
Viktor Knapp, which dealt with the history of Czechone for special purposes, i.e. for the codificatdrihe
jurisprudencé. Although the introduction and the |Jaw of bills of exchange, law of cheques, stamps,
articles by these two authors criticized bourgea®, samples, copyright law and business law), and ia pol
they were themselves fiercely criticized for havingical committee. The codification committees were
found certain progressive features in it. assisted by specialized departments. The coordimati

The belief in the incompatibility of “bourgeois”da section worked to harmonize the codification work
and the law suitable for the period of the traosifrom  within the ministry, and oversaw cooperation withey
capitalism to socialism caused a very quick refdgioma ministries. The study section kept itself-igpdate on
of Czechoslovak law. Though Soviet models werprofessional literature and lamaking, mainly in the
drawn from by the drafters of regulations during th Soviet Union but also in other salled “People’s
period immediately following the change of power irDemocratic Countries”, commissioning translatioris o
February 1948, the main role in the reformativecpss scholarly studies, textbooks, and codes. The laygua
was played by regulations issued within thecabed committee was in charge of the grammatical, syiact
“two-year legal plan” (1949950). Explicit mention and stylistic quality of drafted texts. In addititm the
needs to be made of thect on the Protection of the employees of the codification section, approximatel
People’s Democratic Republiand the Act on the five hundred people participated in the draftingtlo
Popularization of the Judiciary codes; almost half of them did not have any edanati

The regulations adopted during the “tyear legal in law. The legal professions were representedebe s
plan” were mainly drafted by the Ministry of Justic ral university professors, more than a hundred gsdg
The party representatives had two main objecties fand prosecutors, fewer than twenty attorneys, two
the proclaimed reconstruction of the legal order: thotaries public, and numerous clerks.
form a uniform legal order in Czechoslovakia, and The main tool for the takever of experience from
what is crucial in this context to create a new, soeia the Soviet Union and other countries became the
list, “unexploitative” law inspired by the Sovietaalel. publication of a book edition entitleddew Legal Order
Its regulations were to express, in a legal forhg t The Ministry of Justice began publishing this etitas
political and economic postulates of the “sociatist early as 1949, launching the first issue with the
construction” as it was proclaimed by the Communist declaration that it will “inform our public mainlgf the

The “two-year legal plan” gave rise, as a result of afoviet law, which is becoming a great model anitfa r
incentive by the party leadership, to uniform coded source of experience to all people’s democraticneou
other regulations that were to become the steppifges on their path to socialisny,"as well as of the fer
stones of future Czechoslovak law. As early as 1949ation of the new legal order in other people’s
the National Assembly passed an entirely new Famiemocratic countries.

Code. The year after, six more codes followed (here The new legal orders of the “People’s Democracies”
listed chronologically): the Criminal Code and themostly came into existence as the result of thesleg
Rules of Criminal Procedure, the Criminal Admirastr tive efforts of the bodies of individual countrigsspe
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cific process that at first seemed to have goodgeots the Popularization of the Judiciaryon the principle of
with a view to the anticipated strengthening of thenaterial truth as the fundamental principle affegtihe
Soviet bloc but eventually failed to be implementexs content of other procedural principles that were
apparent in the preparation of the act on family.la traditional— at least in their name.

This consisted of direct international cooperatitme The drafters of the new Criminal Act No. 86/1950
said act was drafted by Czechoslovak and Polish la®h. and the Rules of Criminal Procedure No. 87/1950
yers together. As a result, both countries had simosp. partly drew on unfinished-mdification work from
identical regulation of family law relations in th850s. the period of the soalled “First Republic”. In this
The Civil Code No. 141/1950 Sb. wassimilar to  sense, they not only continued their former attsnpt
the epoch in which it was draftedfull of paradoxes. unify criminal law for the entire country, but also
What was emphasized in its conception of individugbicked up the ideas about a uniform regulation of
institutes was no longer the interest of an indigidbut administrative criminal law, a unification of mdity
the interest of society. Despite the forced soxéidbn criminal law and the general criminal law, and afiun
of the Czech legal system, the code still retaimddigh cation of disciplinary law and law of transgressiom
legislative level. It distinguished between sevéiatls spite of this, the drafters mostly used Soviet llega
of ownership, preferring socialist ownership. Thias regulations as their model, which came to be redtkc
social or communal ownership was afforded speciahainly in the regulation of some of the key proors:
protection. At the same time, the code respectedter the delimitation of the purpose of the criminal,abe
ownership to a significant degree, and regulatadeso conception of criminal liability, the definition o cri
types of contracts that were later consistentlyaeped. me, and the definition of the purpose of punishnfast
It did not formally distinguish regulation betweenwell as numerous procedural institutes).

citizens and organizations, but it already prefitrre  Also in 1950, the National Assembhjin reaction to
socialist ownership. It was based on a signifigantlthe worsening international situation and in sinitjato
narrowed conception of ownership rights, becaudélit the legislative bodies of the other countries i Soviet
not incorporate provisions concerning family law:- ¢ bloc — supplemented the criminal act with the Act for
operative law, and employment law, which were ragul the Protection of Peace No. 165/1950 Sb. This a®t p
ted by special regulations. On the other handGivé  vided for a term of imprisonment for anybody “who
Code newly contained some provisions previously bettempts to subvert the peaceful coexistence obmet
longing to business law, e.g. the regulation ofcpre by enticing or promoting war in any way, or suppayt

ment, unfair competition, forwarding agency consac military propaganda in some other way.”
forwarding contracts and marginally also securities

Soviet regulations also became the model for the e goviet model also retained its strength in the

drafting of the new Rules of Civil Procedure of 095 055 that followed. This can be attested, forainst
(the Act No. 142/1950 Sb.): these were based on t%9 the reactions of party bodies who justified trezd

civil code of procedure of RSFSR of 1923. It isq gmend some of the unsuitable regulatiersiopted
|nd|sputab_le that the new code was posmve.m NN G iring the “tweyear legal plan” and requiring quick
legal dualism. It also replaced all the previous#id  ,endments- by claiming that the Soviet model had

civil rules of procedure. As a result, the entild of oo applied insufficiently and without a creative
civil procedure (trial proceedings, execution pesce approach.

dings, bankruptcy proceedings, also contentious and

non-contentious proceedings in first instance trial

proceedings), which had been previously fragmented

among a whole range of regulations, came to berbett*

organized. doc. JUDr. Karel Schelle€€Sc., JUDr. Renata Vesela, Ph.D.,

. T c. JUDr Ladislav Vojacek, CSc., works of the Department
The code essentially refused a distinction betwee0 History at Faculty of Law, the Masaryk Univeysiif Bmo,

antentious and neuonten.ti.ous proceedings, b%ﬂ itthe Czech Republic, email: Karel.Schelle@law.muni.c
failed to create totally Hﬂlfled proce_edlngs. FOist Renata.Vesela@law.muni.cz, Ladislav.Vojacek@lawiroan
reason, the general provisions of the first patthefact 1 yrfus, v.: Historické zaklady novodobého prava soukro
were followed by a regulation of the individual sj@# mého[Historical Roots of Modern Private LawPraha, 1994.
types of proceedings. The code substantially streng ... Publicum ius est, quod ad statum rei Romanaetapec
hened the position of prosecutors in civil procagdi privatum quod singulorum utilitatem; sunt autem neni
Prosecutors could enter into any case at any timé; duaedam publicae utilia, quedam privatifublicum ius in
on the basis of a later amended text, even filetaign sacris, in sacerdotibus, in maglstratlbus consistitatum ius
for the commencement of proceedings in an matttrlpertltum est: collectum etenim est ex naturailpuaeceptis
thi ol i P tain i 9 yd' Gt gentium aut civilibus ...”

(this was possibie only In certain 1ssues, accgdm s Urfus, V.: Historické zéklady novodobého prava soukro
the original wording of the code). The rules ofilciv

SR mého[Historical Roots of Modern Private Law], Prah894,
procedure were basedwithin the sense of the Act onp. 2.
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4 Cf. e.g. GAIUS. Ucebnice priva ve ctyfech knihdch. ° Vanddek, V.. “Predstavitelé Geské pravni védy v letech
K vydani pripravil, z latinského origindlu prelozil a uvodni  1882-1900" [“Representatives of Czech Jurisprudence 1882
studii napsal Jaromir Kinc[The Institutes of Law in Four 1900”]; Knapp, V.: “Védecky vyvoj Antonina Randy” [“The

Book§, Brno, pietisk prvniho vydani, 1981, p. 19. Scholarly Development of Antonin RandaRravnik vol.
5 Knapp, V.:Velké pravni systémjMajor Legal Systenjs 92/1953, p. 28 and subsequent pages, and p. 45us
Praha, 1996, pp. 121728. quent pages. Vanééek’s article was a chapter from his book

S Krémdt, 1.: Pravo obéanské I Vklady dvodni a cst vie- Ceské pravnictvi za kapitalismiCzech Law under Capita

obecn&[Civil Law: I: Introduction and General PdrtPraha, Iism], Praha, Nakladatelstvi CSAV, 1953.
1929, pp. 223. 19 Cited fromO prdvu a jeho tvorbé [On Law and LawMa-

" Krémat, J.: Prdvo obcanské I. Vyklady tvodni a cast vse- |1<ling], Praha’”l95l’ p- 1V25' 5 . o
obecnd[Civil Law: I: Introduction and General PditPraha, Serebrovskij, V. 1., Svérdlov, G. M.: T7i studie o sovétském
1929, p. 38. rodinném pravyThree Studies on Soviet Family Law] Edice

® Introduction,Pravnik Vol. 92/1953, pp. . Novy pravni fad, ¢. 1, Praha, Orbis 1949, unpaginated, p. 5.

Delimitation of Consumer Protection in Czech Law inthe Context

of the European Consumer Acquis

Josef Fiala, Markéta Selucka

Introduction » the Act No. 455/1991 Sbh., on Trades; and
» the Act No. 143/2001 Sb., on the Protection of-Eco
The system of consumer protection may be classifi nomic Competition.
ed from several points of view. The most elementary

classification distinguishes between private laotee Criminal Code No. 140/1961 Sh. defines the offence
tion and public law protection. While private 1awu «narm caused to a consumer” (Section 121) ascan
protection is provided for mainly in the Civil Com_a). committed by anyone who “causes damage to the
40/1964 Sb., as subsequently amended, and in othgpnerty of another person in a not insignificamoant
legal regulations containing norms governing pnvatby harming a consumer by, above all, cheating hm a

law relatior_15_— such as the Act No. 99/1963 Sb., thﬁ"egards quality, quantity, or weight of goods, drow
Rules of Civil Procedure, and the Act No. 59/1998 S |5 nches products, works, or services on the market

on Liability for Damage Caused by Faulty Produtits, 5 |3rge extent, concealing any of their significénilts.

public law protection of consumers is to be founqmy such person shall be punished by a term of

mainly in the following legal regulations: ~ imprisonment of six months to three years or the pr
* the Act No. 634/1992 Sh., on Consumer Protectionijbition of activity or a monetary punishment.” The

e the Act No. 64/1986 Sh., on Czech CommerciaCriminal Code also deals with consumer protection i

Inspection; its provisions defining some economic crimes (Ceapt
« the Act No. 526/1990 Sb., on Prices; Il of the Criminal Code).
« the Act No. 146/2002 Sb., on State Agricultural and When dealing with the distinction between private
Food Inspection; law protection and the public law protection of
- the Act No. 110/1997 Sb., on Foodstuffs and TofONSUMETs, one may note that the boundariess to be
bacco Products: more precise, the legal regulationglo not often draw
’ strict line of separation between them. For instan
the Act No. 102/2001 Sb., on General Safety 0gection 39 of the Civil Code declares as null aaii v

Products; ) . all legal acts that are either in conflict with |geontra
e the Act No. 22/1997 Sb., on Technical Req“'relegerr) or try to circumvent it it fraudem legis

ments on Products; _ Although the Civil Code is a typical private lawrng
« the Act No. 40/1995 Sb., on Regulation of Adverit declares as null and void not only those legés ¢hat

tising are made in conflict with the mandatory norms of
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private law but also those that contravene the mandtion usually requires the consumer to take acttepss
tory norms of public law. Similarly, the Consumerand become involved in the proceedifgs.
Protection Act affects private law relations, alibb it Although the overlap of consumer protection under
is a typical public law regulation (cf., for ins@the private law and public law is quite clear in thgdesys
ban on the conclusion of purchase contracts, dumatitem, the mutual harmony and conceptual interconnec
contracts, and other contracts where their indise& tion (e.g., of terms, institutes) is not entirelypuoble
ject mattet consists of a dangerous product that may hgatic.
mistaken for foodstuffs, cf., Section 7a).

The Consumer Protection Act describes the basic
duties of suppliers (as defined in Section 52 ef@ivil  The grounding of consumer protection
Code) as follows: to sell honestly, i.e., to sellthe jn private law regulations
correct weight, measure, or amount and to allow

consumers to verify the correctness of such datagl The basic private law regulations governing private
products and services in the prescribed qualitg, thaw relations are the Civil Code and the Commercial
quality stated by the seller or the usual qualitle Code. The most elementary aspects of the private la
price. must be negotiated in harmony with priceyrotection of consumers could be identified in the
regulations; it must be correctly charged and niest “actual protection of consumers” in private lawarel
rounded in case of cash payments. Suppliers are @gns arising mainly from legal acts, i.e., consume
pressly required to observe good manners (“Thersellobligations (cf., the Civil Code, the Commercialdgo
may not act in conflict with good manners whenisgll and other regulations), consumer protection within
goods and providing services, primarily not dis¢fim pysiness competition (cf., the Commercial Code and
nating the consumer in any way”, as provided in-Segther regulations), and analysable from the petsmec
tion 6 of the Consumer Protection Act). Any disdFim of substantive law and procedural law.
nation of consumers is offered as an example oft SUC  An explicit legal foundation of consumer protection
immoral behaviour. in Czech private law has been developing since the
The Consumer Protection Act prohibits any -pro1990s. Amendments to existing legal regulations
duction, import, export, offer, sale, and donatioh (mostly the Civil Code) implemented consumer -pro
dangerous products that may be mistaken for foogection directives in the Czech legal system. Aligio
stuffs, as well as any offer, sale, and exportrofipcts the legal regulation prior to the implementation of
or goods intended for humanitarian purposes. directives could- and did— serve for consumer protec
The key provision protecting consumers in theion, the general provisions tended to be usedHisr
Consumer Protection Act is Section 8, which prdkibi purpose (most typically Section 39 of the Civil @od
any deception of consumers (e.g., by incorrect,- noproviding for ‘immoral agreements’, which could be
attested, incomplete, imprecise, ambiguous, or gxag characterised- from the point of view of consumer
rated data, as well as by any mdiaclosure of informa  protection— as immorally advantageous to one of the
tion, etc.). In connection with the general clapsehi contracting parties the supplier).
biting consumer deception, it needs to be pointed o  However, it would be wrong to assume that censu
that where any behaviour deceiving consumers i§er protection got into the Czech legal system asly
classifiable as unfair competition, one may seeke®s 3 result of implementation of EC consumer protection
not only on account of liability for breach of agéd directives. In a certain way, the pt689 consumer
duty —thanks to consumer protection (under the Censirotection (e.g., the sale of goods in shops, finetkin
mer Protection Act)- but may also seek protectionSection 612 and subsequent sections of the Civilefo
within the context of business competition (undee t was stricter than is currently required by EC law
Commercial Code). (namely Directive 1999/44/EC). This was, however,
Another important provision overlapping with theafragmentary, casby-case protection, since the gene
private law protection of consumers is contained iral principle of consumer protection (cf., Sectteh of
Section 9 of the Consumer Protection Act on informahe Civil Code, Directive 93/13/EEC, and Directive
tion duty. The duty to inform is one of the keyidat 2005/29/EC) was not introduced into the Czech legal
placed on suppliers (typically in the case of ‘@digte order.

contracts” defined in Sections 53 (3), (4), (6) &3a of The first step of Czech legislators when imple
the Civil Code). menting the private law protection of consumers teas

Private law protection of consumers mostly haadopt a new contractual type of travel contracthia
asubsequent nature, while public law protection i€ivil Code. This occurred on the basis of Act No.
mainly preventive. Public law protection typicatlpes 159/1999 Sb. on Some Conditions for Business
not require any active behaviour on the part of thActivities in the Field of Tourism, effective frorh
consumer, but the consumer has little authorityr ovéDctober 2000, whereby Directive 90/314/EEC was
possible proceedings. By contrast, private law qirot implemented.
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This amendment to the Civil Code, however, wa84/450/EEC, the Directives of the European Parligme
just a partial assertion of consumer protectionabse and of the Council 97/7/EC, 98/27/EC and 2002/65/EC
neither the Civil Code nor the Commercial Code hadnd the Regulation of European Parliament and ®f th
previously been operating with the notion of theCouncil (EC) No. 2006/2004 (Directive on Unfair
“consumer”. The provision on the sale of goods ii€Commercial Practices). Changes were made mainly in
shops uses the terms “buyer” and “seller” (thougthe Act on Consumer Protection, which presently
aspecific one), while the contracting parties te thcontains an express ban on unfair business practice
travel contract are referred to as “customers” drat  which subsumes, among other, aggressive and decep
vel agencies”. The consumer as a specific contrgctitive practices. Changes also occurred in the Comimer
party requiring special protection has been pregent al Code in connection with a ban on comparative
the Czech Civil Code only after the passage daddvertising— or, more precisely, permitting it under
amendment No. 367/2000 Sb., effective from 1 Jgnuacertain conditions (comparative advertising is \atd
2001, whereby the Directives 93/13/EEC, 97/7/EC and case the seller uses any of the unfair business
85/577/EEC were implemented into the Czech legalractices defined in the Act on Consumer Protegtion
order. The amendment introduced the pair of terms The implementation of Directive 2005/29/ES in the
“‘consumer” and “supplier”, defined a “consumer €onCzech legal order has not become, however, retidnte
tract”, provided for a general protection of consus) the Civil Code, which cannot be considered as ctrre
and added a special provision protecting consumetsus, for instance, the issue of a real offer, Whicto
when concluding agreements by distance and in othge explicitly forbidden in the context of Directive
than usual business premises. 97/7/EC, Directive 2005/29/EC, and the legal regula

The Commercial Code did not escape the legisléions of EU member states, is essentially allowethe
tors’ attention when providing for the protectiofi o Czech Republic: consumers are simply not obliged to
consumers in private law. Act No. 370/2000 Sheeff return the subject matter of any unsolicited swgmpli
tive from 1 January 2001, introduced consumer groteback to suppliers (cf., Section 53(9) of the C&idde).
tion in the Commercial Code, e.g., by banning the |n addition to amendments of the two fundamental
exclusion— by mutual agreement of applying those codes regulating private law relations, i.e., theilC
consumer protection provisions that are containetlé  Code and the Commercial Code, some independent
Civil Code. This is because the Commercial Code haggaj regu|ati0ns on consumer protection have been
previously contained consumer protection only withi agdopted as well. This concerns, above all, Act No.
provisions prohibiting unfair competition of entrepe  59/1998 Sb., on Liability for Damage Caused by §aul
urs (Section 44 and subsequent sections). Products (effective from 1 June 1998) and Act No.

A special provision on timesharing contracts wa821/2001 Sh., on Some Conditions for the Conclusion
introduced into the Civil Code by Act No. 135/2002o0f Consumer Loans (effective from 1 January 2002).
Sb., effective from 1 JU'y 2002, Whereby Directive Apart from Specia| regu|ati0n5 protecting, among
94/47/EC was implemented. others, also consumers, there are special prosgision

In 2002, an extensive amendment of the provisiowithin some other regulations offering consumer
on the sale of goods in shops within the context gfrotection, e.g., Act No. 37/2004 Sb., on Insurance
Directive 1999/44/EC was carried out (by adoptirgg A Contracts Amending Related Acts (the Insurance
No. 136/2002 Sbh., effective from 1 January 2003). Contract Act), as subsequently amended.

In 2002, an essential amendment of general provisi From the abowenentioned outline, one may
ons protecting consumers in the Civil Code wasonclude that private law regulation of consumes- pr
adopted (Act No. 56/2006 Sb., effective from 8 Mmarctection seems to be rather scattered in variouslaeg
2006). The provisions on consumer contracts (Parttlons. A similar method of implementing directives
Chapter V of the Civil Code) were supplemented witloccurs in, e.g., Estonia, which has adopted a génet
provisions on agreements on financial services loenc on consumer protection, has implemented some
ded at a distance these were essentially shifted fromdirectives into its Civil Code, and has passed ispec
the Securities Act (Section 44M4i of Securities Act acts implementing specific consumer protecfion.

No. 591/1992 Sb., prior to its amendment by Act No. |t js worth noting in this connection that the draf
56/2006 Sb.). The provisions on agreements Ofersion of the new Civil Code avoids the issue of
securities concluded at a distance were incorpdrat@onsumer protectidn(save for some exceptions, e.g.,
into the Securities Act (Part 2, Chapter V) by amccessory contracts, late payment charges, unfair
amendment in the form of Act No. 257/2004 Sb. Competition, sale of goods in Shops) on the gromhds

In 2008, Act No. 36/2008 Sh. implemented into theonsumer protection will be subject to a special la
Czech legal order the Directive of the European The currently valid Civil Code includes consumer
Parliament and of the Council 2005/29/EC on Unfaiprotection among its genera| provisions (Part Iné&sal

Commercial Practices towards consumers in interngkovisions), which cannot be considered as a skruct
markets, amending the Directive of the Council
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rally correct solution. Since contracts form onetltd Consumer contract

reasons for the formation of obligations (Secti@9 4f

the Civil Code), it would be more suitable to resttae Consumer contracts involve, within the sense of
system of the Civil Code and subsume consumeection 52(1) of the Civil Code, contracts of purs,
protection within the general provisions of law ofcontracts for specific work, or other contractsvided
obligations (Part VIII, Law of Obligations). Anothe that the contracting parties are the consumer emite
solution might be to adopt a special law providiog hand and the supplier on the other.

acomplex protection of consumers in private law prior to the amendment of the Civil Code by Act

relations (this is the case in, for instance, Ska Nq 56/2006 Sh., amending Act No. 256/2004 Sb., on

where private law consumer protection is containegsiness in Capital Markets, as subsequently antende

yV|th|n Act No. 108/2000 Z.z. on Con_sumer Protection,q other related legislation, Section 52(1) of @il

in Door-to-door Trade and HormBhopping Sale). Code delimited the consumer contract as follows:
An analysis of the actual provisions in Sectiong 51 “contracts of purchase, contracts for specific wark

62 of the Civil Code does not, in our opinion, r@ve other contracts regulated in Part VIII of this adthe

any system: amendment removed the limitation on the subject

e Section 5la CC: consumer contractsgeneral competence of consumer protection in private law
issues relations. A highly debated issue was, among otltees

+ Section 52 CC: general definitions of consumefiuestion of whether there is subject competendega
contracts relations arising from, e.g., innominate contraots

some contracts regulated by the Commercial Code.

Referring to the definition of the consumer contrac
de lege latait may be claimed with confidence that the
provisions of consumer contracts will apply to all
. private law relations arising from both nominated an
* Section 57 CC: consumer contracts concluded ouhominate contracts, be they regulated by prowsiof

side the supplier's customary business premises \,hatever private law regulations, as long as the co
* Sections 5862 CC: time sharing (contracts to uUs&racting parties involve the consumer and the seppl

abuilding or its part on a timeshare basis) This concerns not only legal relations which are
exclusively subject to the regimes of the Civil @oal

The general provisions (Section 52 CC) aréhe Commercial Code, but also legal relations -esta
followed by a legal regulation of specific consumeplished by contracts defined (and named) in otbgall
contracts (distance contracts, distance contracts fregulations, e.g., the Act on Ownership of Flate. (i
financial services) and further general provisionigal relations established by a construction agese
(Sections 5856 CC) offering general protection toand an agreement on the transfer of ownership of
consumers, i.e., having a direct connection to i&ect aunit’).

52 CC). What follows is a legal regulation of sfieci The legal regulation of consumer contracts will
consumer contracts. apply to legal relations according to the legaltrins

It would be logical— in order to preserve the ments effective at the time of the making of thgale
systematic progression from general to specifito ~act giving rise to such relations. Thus, for ins@n
deal with the general regulations first, i.e., raage the Where a construction agreement was concluded faior
provisions as follows: the current provisions ic®ms the effective date of amendment No. 56/2006 Sb., it
51a, 52, 55 and 56 should be followed by specig@nnot be considered as a consumer contract beitause
regulation, as delimited by the current provisidns Was not regulated in Part VIl of the Civil Colle.

* Sections 5354 CC: distance contracts

* Sections 54&b4d CC: distance contracts for firan
cial services

e Sections 5556 CC: general consumer protection

Sections 5%4, 54a54d, 57, 582. (Moreover, time A consumer contract does not have any prescribed
sharing might be more correctly included in prasis  form. Its form depends on the relevant contracetyp
dealing with the regulation of leases.) A consumer contract can, thus, be concluded as-a wri

The unsystematic character and the fragmentationtten, oral, or implied agreement.
both in the Civil Code and the actual regulation of A consumer contract may be characterised as a bila
private law protection of consumersre highly typical teral, addressed legal act giving a legal reasom &y
of the attitudes of Czech legislators towards careyu nallagmatic legal relation between a consumer and
protection in the Czech legal order. asupplier (i.e., a consumer law relation).
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A consumer contract does not represent any specéspecial consumer legal relation will also always b
type of agreemefit what is decisive for determining regulated by provisions regulating special consumer
whether a certain contract is a consumer contranbb obligations. Where, however, it expressly followsnf
is the nature of the parties to the contract. Tilgest the nature of the provision that both or, as theeaaay
matter (i.e., the classic element for general ages#s) be, all of the provisions regulating the speciaistamer
is entirely irrelevant. relation cannot apply at the same time, the priaogs

On the most general level, a debate may be Idgx specialis derogat legis generakell apply. This
about the suitability of the concept of “consumenc concerns, for instance, tirgharing contracts concluded
tract”. The individual language versions of EC dire by means of distance communication. Such a legal
ves approach the notion in two ways. The French; Sprelation will be regulated by the general provisiam
nish, Portuguese, and ltalian versions use the tetfie protection of consumers (Sections 55 and S@ef
“contracts concluded with consumergles contrats Civil Code) since it is a legal relation establidlun the
conclus avec les consommateurs, los contratos- cefasis of a consumer contract, and the provisiorthef
brados con consumidores, contratos celebrados com givil Code on consumer contracts concluded by means
consumidores, contratti stipulati con i consumatori of distance communication (Sections %8 of the Civil
while the German, English, Polish, and Czech vessio Code) and time sharing (Sections-68 of the Civil
operate with the term “consumer contra¢Verbrau  Code). What will also apply in such a case will be

chervertragen, consumer contracts, umowa konsumerffovisions regulating leases (Section 663 and- sub
ka, spotiebitelskd smlouva). sequent sections of the Civil Code), obligatiorsal

From the point of view of legal theory, the term@cts, etc. However, where the contract is concluded
“contract concluded with a consumer” is more precisOUtSide the supplier's customary business premises,

because it is a contract concluded with a spepiity ©NlY Provisions on general consumer and time sbarin
to the contract. will apply because provisions on consumer contracts

c?ncluded outside one’s customary business premises
8o not apply to leases [Section 57(4)a of the Civil
Code].

Consumer contracts may be classified into gener
consumer contracts (Section 52 of the Civil Codg) a
special consumer contracts. The latter are furdihad- ) )
ed according to the manner in which they are cafezlu By way of conclusion, it needs to be noted that the
(contracts concluded at a distance, contracts adad draft proposal of the new civil code neither reesfthe
outside the supplier's customary business premises) Sad situation nor strives to improve it.

Distance contracts for financial serviecesoncluded
at a distance or by means of distance communication
may be characterised as distance contracts buheat
same time, as a special type of distance contiasts ~ prof. JUDr. Josef Fiala, CSc., works as a profesgagivil
cause they are consumer contracts whose subjetrmatew at Faculty of Law, the Masaryk University ofriy, the
is financial services. Czech Republic, email: josef.fiala@law.muni.cz

JUDr. Markéta Seluck&hD., works as lecturer in civil law at
Faculty of Law, the Masaryk University of Brno, tkizech
Republic, email: marketa.selucka@law.muni.cz
Conclusion 1« .. what the specific behaviour of subjects of cilaw
focuses on, i.e., the subject matter of a spesdidal relation
) ) ] ) regulated by civil law. The amendment to Civil Cole.

Since private law protection of consumers in Czechpg/1991 Sh. specifiee in view of the new social deve
law de lege latais quite fragmented and unconnectediopments— the conception of the subject matter of civil law
the exact classification of the consumer contract felations in such a way that it considers thingsbeo the
crucial, mainly in order to find out which provisie of ~Subject matter of such relations where the nattitbeothings,
the Civil Code or some other legal regulation will@"; Of Some other property value makes it posgiSktion

. . . 118(1)).” Fiala, J. et alObcanské pravo hmotné [Substantive
regulate a private law relation established undher tCiviI(L)gw] 39 edition Bmocglgpfngia3%0311369[6_97

contract. The mutual rela_tionship of such provisionz Kanda, A., Matejka, J. “Spoticbitelské smlouvy a jejich vy-
also needs to be taken into account because Wh%Fﬁlm vinformaéni spole¢nosti” [“Consumer Contracts and
acertain obligation falls within the applicabilitpf  Their Importance in the Information Society’]. IRocta
several directives protecting consumers, it is isgile  Marté Knappové k 80. narozenindm, Praha: ASPI, 2005,
to exclude the applicability of some directive bys.162.

applying another. In other words, the legal refatis * Pisuke, H., In Wilhelmsson, T., Tuominen, S., Tutanéi.
regulated by all directives on consumer protectiofonsumer Law in Information Society™ ed. The Hague/

which may be applie@C-423/97 Travel Vac SL v. Ma L_ondon/Boston . Kluwer Law Internatio_nal, 2001, Bp-37.
nuel José Antelm Sanchis “A fragmentary, cas®y-case regulation of consumer pro
.. . tection by means of a detailed takeer of the normative
Apart  from _the general provisions protectingeontent of the relevant European directive is motever,
consumers (Sections 52, 55 and 56 of the Civil G;odeanticipated by the code. According to the propdséehtion
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of the code, sealled ‘consumer law’ should be regulated of the Supreme CoyrtBaldk, Pary et al., vyd. C.H.Beck
similarly to Austria and other countriesby a particular law. Praha, 2002, vol. 14, ref. No. C 1028; also thegtheht of
The reason for this solution consists in the inttalof legal the Supreme Court of 28 July 2004, ref. No. 32 Odo
regulation in this area since amendments are vequént.” 1155/2003; and the Judgment of the Supreme Cou@&9of
The Draft of Civil Codecommentary to Sections 3@7Y0, November 2005, ref. no. 33 Odo 1351/2004.

p. 72. " Named contracts, expressly regulated contracts,inam
® Similarly to Section 612 and subsequent sectionshef contracts. For details, see Fiala, op. cit., p.; 32%appova,
Civil Code, cf. the Judgment of the Supreme Cofig7oJuly M., Svestka, J. et alQbcanské pravo hmomé, Svazek 1L, treti

2006, ref. No. 33 Odo 1314/2005. aktualizované a doplnéné vydani Bubstantive Civil Law

5 The Judgment of the Supreme Court of 26 Februag20 volume II, 3’ ed.] Praha: ASPI Publishing, 2002, pp-32.
ref. No. 25 Cdo 1957/2@0) published in thé&et of Decisions

Effect of European Directives on Legal Regulationfathe Limited

Liability Company in the Czech Law

Jarmila Pokorna

1. Introduction aquestion arises whether to tighten up the legallee
tion at the expense of restricting some of the athges
A limited liability company has the basic featuods of this form O.f the company or whether to rather
ds(trengthen the information position of the memtzard

capital companies. But compared to the joint sto K ird decisionaking. Wh ing thi
company, which is a typically capital company, it Ird persons upon decisianaxing. en soving this

shows certain features evoking a personal company (|ssue, an important role may be played also by £uro

example a change of the memorandum of associatiBfi2! Directives, which inter alia perform also fhe-

may be still realized by an agreement of all mersmbertecwe function, the object_lve 9f which is to dea
vironment of legal certainty in Member States for

members may be bound by the memorandum of-assy’ ) :
ciation to execute the objective, for which the gamy investors as well as business partners of companies
was established, by means of their personal aesyit
Hence the limited liability company is on the barde .. s
between capital and personal companies and it tepre- Limited Liability Company and European
sents an interim form, which combines the advartage Directives Harmonizing the Legal
typical for both groups of companiesmembers of the Regulation in Member States
limited liability company do not assume unlimitad |
ability for the company obligations but they aret no  Express requirements of harmonizing the regulation
alienated from the company to such extent that they a limited liability company in Member states are
would not be known to the company and the comparishposed only by the Twelfth Council Directive on
management would be assumed by third persons.  singlemember private limited liability companies
The legal regulation of this form of company allowg89/667/EEC). For the purposes of establishing such
a relatively speedy and cheap establishing ofdhis=  company, the member states are obliged to admitrand
pany, it provides considerable freedom for a specithe same time adopt by means of its legislationi-min
regulation of internal relations of the companyii®s mum protective elements, which the Directive inelsid
memorandum of association and it allows administeri  The legal regulation of the limited liability comma
of internal matters of the company with lower costss further affected by Directives that in generedate
than in case of the joint stock company. the environment of legal certainty for entrepreseur
This nature of the limited liability company makesThese are the First Council Directive No. 68/151/EEC
this company very attractive for various types aéib followed by the Eleventh Council Directive No.
ness but its advantages are also abused in practi88/666/EEC concerning disclosure requirements in
Limited liability companies are sometimes estalgish respect of branches opened in a Member State by cer
for property operations damaging persons, with whoitain types of companies governed by the law of lagrot
the company enters into legal relationships. Hencgate. The First Directive regulates the obligatimn
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disclose basic information about trading compaaies within legislation of Member States, the limiteddility
tools of such disclosure, manner of acting on Hedfal companies were subject to certain requirements laid
the company and invalidity of the trading compahlye down by Directives only for joint stock companidse
Eleventh Directive prescribes what instruments andiles of their establishment and internal relatiomsy
data have to be published in relation to brancipesmied be considerably different.

in a Member State by companies governed by the law

of another Member State.

The legal certainty strengthening is supported alsd. Effect of European Directives on the

by the secalled accounting Directives, which usually

Legal Regulation of the Czech Limited

include the Fourth Council Directive No. 78/660/EEC Liability Company

on the annual accounts of certain types of companie
the Seventh Council Directive No. 83/349/EEC on

consolidated accounts and the Directive No. 2006/43.1 SingleMember Company

EC of the European Parliament and of the Councll7of

May 2006 on statutory audits of annual accounts and As of amendment of the Economic Code by Act No.

consolidated accounts.

103/1990 Coll., the Czech legal regulation admitted

Other Directives address their requirements to hagxistence of a singlmember limited liability company

monization of the legal position of joint stock coan
nies. Their reflection in the legal regulation ohited

(Section 106n par. 1 of the Economic Code). Never
theless, the legal regulation lacked any closeaildedn

liability companies results in approximation of hot functioning of such company. It originated from the
forms of the companies and in this sense also ifi-un period almost identical to the period of issuing th
cation of legal regulation. This is however not ays Twelfth Directive that was adopted on 21 December

abenefit in terms of practical usability of the Ited

1989 and laid down a deadline for adoption of ria{

liability company as in this way, its main advargag Ciples by 1 January 1992. This date is in the sérae
may be suppressed the simple and directory legal date, on which Act No. 513/1991 Coll., the Commerci

regulation.

Joint stock companies are addressed by a group
Directives regulating procedure of dissolving tluene
pany without liquidation and passage of its propartd
members to a legal successor of the company: tird T

Code became effective in the Czech Republic: Al
thpugh the Czech Republic was not a Member State of
the European Community then, the content of the Di
rective was out of doubt taken into consideratidremw
nPreparing the wording of the Code. The modern hysto

Council Directivé regulates the procedure of fusion byt the limited liability company in the Czech Refiab
merger and consolidation with emphasis on protactigidmitted also the singimember form of this company

of shareholders and third persons, the Sixth Diret

¢ from the very beginning.

regulates requirements imposed on harmonization of The Twelfth Directive on singtenember limited h
opposite procedures divisions of trading companies ability companies does not address problems of the
and the objective of the Tenth Directhedopted at the legal regulation of a singimember company compre
instance of judgments of the European Court oficefst hensively. Its basic objective expressed alsosirpre

is to 5|mp||fy performance of cros®rder mergers of amble was to coordinate Safeguards in relationgéaxm
various types of Capita| Companies’ which are ng bers and third persons. This focus of the Directwve
by legal systems of various Member States. Thecbireexpressed in the following principles:

tive is not limited only to a joint stock companuytht 1.

concerns all forms of capital companies in Member
States.

Requirements concerning protection of members
and third persons follow from the Second Directive
whose subjeematter is focused only on joint stock
companies and starts from the theory of registered

capital. These days, this Directive is subjecteform 2.

ing interventions and its wording is being sucoedgi
amended.

Therefore the effect of harmonization Directives on3.

the legal regulation of the limited liability compain
individual member states may varyjit might be min
mum if only those requirements are respected, which
are addressed directly to the concerned form ofpgem
nies or generally safeguard legal certainty of ribe:
tions with trading companies of any forms. However,

The company may have a single member either
upon its establishment or as a result of concentrat
ing all business shares in one pair of hands. The
Member States may adopt special regulation as
regards natural persons as single members of seve
ral companies and participation of singhember
companies in other singlmember companies;

Concentration of all shares in the hands of a sing|
member in the course of the company existence has
to be published in the relevant register.

The single member performs the competency of
ageneral meeting and his decision has to be execu
ted in writing; contracts concluded between the
company and the single member have to be execu
ted in writing too.
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The Directive does not address other possible $ssuions, the Czech legal regulation (Section 106 hef t
of a singlemember limited liability company and it Commercial Code) does not distinguish between the
leaves their solution fully up to national legas®ms. multiple-member and singlmember companies. The

statutory liability obligation is imposed on membef
the limited liability company only in a limited es«t:
SingleMember Company the liability is limited in terms of its amourtthe sum
of amounts of the unfulfilled investment obligatiof

The first principle is transposed in the Czech legd! Members as incorporated in the Companies Regist

regulation in the provision of Section 105 of theng I the same time, the liability is limited in terf time
mercial Code. The Code allows existence of single” the statutory liability of the member for obligais of
member limited liability companies and for the purthe limited liability company shall last only unll
poses of preventing establishment of chains oflsing Members fully meet their investment obligation #ie
member companies founded actually on the basisef ofaCt iS incorporated in the Companies Register.irfhe
investment, it imposes a ban on the limited liapili Statutory liability for the company obligations #ha
company to be further a sole founder of a company §€@S€ 10 exist as of this fulfilment and incorporabf

the same type. A singl@ember limited liability com this fulfl_lment in the Companles Re_g|ster in fired
pany may not be a sole member of another company‘ERnClus'Ve manner. The incorporation of payment of
the same legal form either. If this happens indberse the whole investment has constitutive effects irs th
of the company existence, it is a reason eitherdfsr CaS€: The paid up but unincorporated investments do

solution and liquidation of the company or for gmp- not cause termination of the liability obligatiofi.the
vision bringing another member into the company (foreglstered capital was increased in the coursehef t

example division and assignment of a part of the-bu COMPany’s existence and member or new members
ness share of the single member, decision to isered€SPectively assumed the investment obligation, the

the registered capital by a new investment of aoth'Ules Of statutory liability of members would bepéed
person). The Code does not expressly determine afig2in even though prior to the decision to incraase
sanction in the event that as regards such inaibtgss "€9istered capital, all investments had been ppidnd
singlemember company, the single member did ndheir payment incorporated with the Companies Regis
adopt any measure to correct the illegal state isf He- Although the Code lacks an express rule fersi
company. It would be probably necessary to appdy ttfalled old obligations, the statutory liability dies al_so
general regulation of Section 68 par. 6 of the Cemm to _the member who becomes a member only during the
cial Code and it would be the court that would dedn ~ €Xistence of the company, for example by mean&ef t
the company dissolution on the basis of the reasdiySiness share transfer or inheritance.

specified under subsection €)prerequisites required

by law for company establishment ceased to exist.

The statutory restriction applies also the natpes
sons as members they may be the sole member of
alimited liability company but only in three compas. The public approach to information included in the

The said prohibitions apply also to foreign engitie Companies Register protects in particular thirdspes
that would like to establish a limited liability oppany who are able to get basic information about therival
according to the Czech law with a registered office structure of the company and adjust their own lmssin
the territory of the Czech Republic. The effecttioé decisions to these facts. The fact is that a sintger
prohibitions on foreign singtenember limited liability ber company raises an increased risk for the aeds
companies is questionable, however, if their peakonit lacks standard control mechanigmslsuing from the
status is governed by a legal system other than teempetency of the general meeting. When all deeisio
Czech one and this legal system did not make utieof making processes are concentrated in the hands of
permission ensuing from the Directive. If such fgre asole member, who is in the same time a corporate
singlemember limited liability company wanted toagent, there is a risk of speculative disposalsroperty
establish also a singlmember limited liability com when the company may become only a fictitious gntit
pany according to the Czech law, the prohibitioruldo deprived of its assets. Hence third persons should
apply. The other way round (a Czech singiember receive at least information about the fact that th
limited liability company is establishing a foreigin-  company is a singlenember one or that all decision
glee-member of the limited liability company accordingmaking competencies are executed by a single member
to the law of the state, which did not make us¢hef respectively.
possibility of restriction), the provision of Semi 105 The second principles ensuing from the Directive is
par. 2 of the Czech Commercial Code shall not dpply not implemented in the Czech legal regulation & th

If the Directive states, as one of its objectivies, limited liability company by an assent legal ruleis
allow limited liability of an entrepreneur for hidbliga=  achieved by the common operation of the provisibn o

Information Obligation
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Section 119 of the Commercial Code, which allowsion that in this case, this is a notarial recdréro act
concentrating of all business shares in the hahds® of the single member.

member during the company existence, and the provi |n terms of the subject matter, the provision om th
sion regulating entries into the Companies Registgprohibition of execution of voting rights is excln
According to Section 36 subsection c) of the Commetherefore the single member is authorized to render
cial Code, as regards the limited liability compaoge decisions even when the investments has not béign fu
shall register the name and residence or the singaid up.

name and registered office of the company members, Thg jnyalidity of the single member's decisions in

the amount of the member’s investment and the velurrghe area of the general meeting competency is exami
of its b_usmess share. In connection _W|th the p!IOVI ~according to the rules on invalidity of general tiveg
of Section 32 par. 3 of the Commercial Code imp®sineqo|ytions. Decisions not executed in writing viié

an obligation to file a motion to incor_porate regied_ invalid. The invalidity has to be proclaimed by coon
data without undue delay after emerging of thesieei o nqtion of persons specified in Section 131 paut
legal fact, this provision represents a sufficisat of o commercial Code.

(rqlﬂierzyrnbe%tv}lgigsgovrcr?%r;str:[eISDiE(;)cStiS\Ilzle o realizeréne The corporate agent of th_e company, should he dif
' fer from the single member, is bound by the mensber’
decision as concerns the agent’s conduct therdfere
should be notified of the decisions of the singlenm
Competency of the Single Member ber. The same requirement applies to the Supewisor
Board accordingly. Provision of the informationarel
Also as regards a singlteember company, it is pe tionship between the single member and corporate
cessary to distinguish between the body that cseatagents of the company as well as the Supervisosydo
internal will of the company (the sole member) #nel is safeguarded by the obligation to deliver dedisiof
body that demonstrates the will on the outside (thide single member executed in writing to them.He t
statutory body) and has the executive powers in-corsame time the Code does not anticipate any right of
mon operation of the company’s undertaking. As-corcorporate agents and members of the SupervisorgdBoa
cerns a singkenember company, such cases are nd@ participate in decisiemaking of the single member
exceptional when both bodies are represented by thet on the contrary, it regulates their participatas an
same person. It may also happen that the samerpersbligation should the single member require it.
will act on behalf of the company and in the sammet If the single member is simultaneously a corporate
it will be a contractual partner of the company.eThagent of the company, it will be probably impossits
Twelfth Directive admits all the said modification$ prevent cases when contracts will be concluded be
the internal organization of a singleember company. tween this member as a legal or natural personttaand
Nevertheless, it requires the written form for demis company as legal person different from the member.
of the single member as well as for his acts tow#iné Conclusion of such contracts is allowed by the prov
company’ sion of Section 132 in its paragraph three andquires
In the Czech legal regulation, the implementatibn dheir written form with an officially verified sigature
the said rules is concentrated in the provisioB@dtion or form of notarial report on the single memberts. a
132 of the Commercial Code. If the company has anlyForeign members can make use of verification at dip
single member, it is excluded by the very natur¢hif  lomatic offices of the Czech Republic or also esif
situation to make decision with the aid of the gahe tion by the relevant body of the concerned cas¢hen
meeting. Its decisismaking competency is vested inbasis of a treaty on legal aid respectively.
the single member. If the single member is to decid The Twelfth Directive allows in its Article 5 pag.
within the competency of the general meeting, fdrmdor the Member States to waive the requirement of
rules concerning convening and decisioaking of the written form or specifying contracts in the minuies
general meeting shall not apply. No chairman or rdong as current transactions are concerned contlude
corder is elected in this case and therefore thdeCounder usual conditions. Nevertheless, the Czechiaeg
prescribes, on the basis of requirements laid down tion did not make use of this possibility of making
the Twelfth Directive, formal essentials similarmon-  common commercial relations easier.
utes from the general meetirgwritten form and sig
nature. The form of notarial record is prescribedlyo . . . .
for decisions on matters specified in the provisain 3-2 Directives creating environment of legal
Section 127 par. 4 of the Commercial Code and éurth certainty for entrepreneurs and other persons
in all cases where a notarial record is taken géreral
meeting resolution (for example Section 141 Clause  The requirements of the First and the Eleventh Di
of the Commercial Code). As no general meeting ikectives apply to the limited liability company dne
held, it will be probably necessary to accept thectr  basis of the regulation included in Part One, Géapt
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Three of the Commercial Code, which includes provior activities of the company and its economic value
sions about the Companies Register (regulatiorhef t must be ascertainable and eligible of being exprkas
obligation to publish information on trading companumbers. Investments resting in the members’ dietévi
nies). The same Part, Chapter One, Division Four ifior the company are forbidden as it is difficultetealu
cludes rules of acting on behalf of trading compani ate them objectively except for the fact that tleeyv
General rules, which concern acting on behalf & thexecution of activities or services does not méet t
company in the period between its establishment amdquirement for the subjeatatter of the investment to
incorporation, and also the rules concerning imiigli be property. The Commercial Code at this point teeac
of the company, form part of the statutory textcsfed  to the requirements laid down in Article 7 of thec8nd
under Part Two, Chapter One, Division One of th®irective.

Commercial Code, which includes provisions about Another system of rules starts from Article 10 foé t
trading companies. Second Directive and it determines the requirenaént
The sacalled accounting Directives represent thevaluating nhormonetary investments by a report of an
basic standards for the system of accounting regulmdependent expert appointed by court. Also in this
tions, which starts from Act No. 563/1991 Coll., orcase, the aim of the regulation is to ensure obgct
Accounting. The audit of accounts and requirementvaluation of the hemonetary investment and to pre
imposed on auditors are specified in Act No. 2580 vent its overvaluation. The amendment of the Second
Coll., on Auditors. Directive by the Directive No. 2006/68/EC of ther&u
The said system of rules shall apply also to the sipean Parliament and of the Council in its newlyeted
gle-member limited liability company. Hence its legalArticle 10a determines when the Member States do no
regime does not include any variances that woulde hahave to evaluate the nenonetary investments by an
to be emphasized. Analysis of this part of the lleg@&Xpert. These rules will be supplemented to the Com
regulation would exceed the scope of our paperentnercial Code by its amendment that is to be pabged

we refer to other sources, which address the corder the end of this year. The said amendment shouttieur
issues admit also the soalled financial assistance, which was

forbidden by now by Article 23 of the Second Direc
tive. It should be possible to provide an advataan,
3.3 Directives Intended for Regulation of Joint credit or other monetary performance or to provide
Stock Companies security for the purposes of acquiring shares i@ th
company both in the joint stock company and in the

As concerns this portion of the Conventions, thdMmited liability company.
condition and development of the legal regulatiothie Special rules for investments and creation of regis
Czech law was predetermined by the system of thered capital are laid down in the subsequent edigul
Commercial Code. Exclusion of general issues commai the limited liability company, which also inclesl
for all companies and their inclusion into Part Twospecial rules for a singimember company. In the pro
Chapter One, Division One of the Commercial Codgision of Section 111 par. 2, the Commercial Code
did allow considerable shortening of the overalleex requires complete fulfilment of the investment ghli
of the regulation but in the same time resultedhia tion assumed by the company founder and expressed b
fact that certain requirements of the European ®irehim in the founder’s deed prior to incorporationtoé
tives intended only for joint stock companies wer€ompany with the Companies Register. The regulation
embodied into this systematic part of the Commeércianakes use of the provisions of the preamble of the
Code and hence their effect was extended to athdgor Twelfth Directive, according to which the Member
of trading companies. States may freely determine the rules preventirgsipo

As regards the limited liability company, this-ap P& dangers ensuing from the fact that the combeasy
plies in particular to the regulation of creatimggpro  Only @ single member, and focus these rules iriqoart
tecting the registered capital, which reflects tiee lar to secure payment of the registered capital.
quirements of the Second Directive. The provisién o The content of the subsequent provision Section 119
Section 59 par. 2 of the Commercial Code expresseéthe Commercial Code, which regulates a change of
principles ensuring for the numerical value of teg-  the originally multimember company to a singteem
istered capital incorporated in the Companies Regis ber one is also focused on the obligation to payhep
to be actually covered by assets of the companthisn investments. When following the establishment of
respect, problems were caused in particular by- noamulti-member company, the number of its members
monetary investments, in relation to which companfalls to such extent that this company changes into
sources could have been fictitiously overestimatee singlemember one, the provision of Section 119 of
Therefore it is determined in Section 59 par. 2hef the Commercial Code protects the legal certainty of
Commercial Code that the subjeunatter of investment third persons and lays down an additional deadiime,
has to be connected with the intended line of lmssin which the single member is to decide whether hé wil
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extend the number of members of the company Hye perceived as a negative. A positive exampleisf t
atransfer of a part of his business share or whdtbe clasp it the possibility of financial assistance ia$s

will pay up the remaining monetary investments (theroposed these days, which is to allow entry of new
norrmonetary investments have to be fully paid upnvestors even to the limited liability companies.

before incorporation of the registered capital wile Instead of substantial changes provoked by the Di
Companies register according to the provision af-Serectives, one may expect rather pressure on siglif
tion 59 par. 2 of the Commercial Code). tion of the limited liability company regulation wsed

Another group of Directive, which we mentioned aby competition of legal systems (statue shopping),
the opening, included Directives on mergers and- divwhich the founders choose for the personal stafus o
sions of trading companies. Requirements of the®ir their trading company the legal system of suchesvét
tive regulation are once again focused in particola the Community, which suits them the best in terrhs o
joint stock companies. Nevertheless, other forms difie costs of incorporation and administration o th
companies cannot be excluded from their applicatiocompany. Mutual collisions of legal systems of indh
because transformations often affect several commpanual Member States may very considerably affect the
of various forms. The Czech legal regulation ofsthidevelopment of legal regulation in each of thesgest
area has experienced complicated development, whased result in absolutely unconventional legislatsee
current result is Act No. 125/2008 Coll., on Tramsf lution.” Also in this respect, investors look for legal
mations of Trading Companies and Cooperativesegulation in such state where the system of leggk
which regulates the said processes with all forhs ¢ation allows saving of costs. It is a questiont thél
trading companies known in the Czech law and whichave to be discussed in detail in close future hdret
applies also to cooperatives. The Act kept thehedc these tendencies will not lead to a reduced standfr
standard of harmonization. As against the existingrotection of third persons.
regulation in the Commercial Code, however, it uncl
des significant simplifications of the system adlas
procedure upon transformations. The regulation cf A
No. 125/2008 Coll. shall be applied to singhember
as well as multmember limited liability companies.
Detailed analysis of individual transformations eads
the scope of this paper.

" Doc. JUDr. Jarmila Pokorna, Ph.Dvorks as a docent
of commecial law at Faculty of Law, the Masaryk University
of Brno, the Czech Republic
! Directive No. 78/855/EEC based on Article 54 (3)¢fthe
Treaty (now Article 44 par. 2 subsection g) of fheaty)

. concerning mergers of public limited liability commmes,
4. Conclusion amended by Directive No. 2007/63/EC of the European
Parliament and of the Council of 13 November 200iérd

The predominant and decisive portion of the valiihg Council Directives 78/855/EEC and 82/891/EECras
legal regulation of the limited liability compang the ~92rds the requirement of an independent expegisrten the
Czech law corresponds to the standard anticipaged @ccasmn of merger or division of public limitedability

. . . ompanies.
the European Directives. If some portions of tgale Sixth Council Directive No. 82/891/EEC based onidet

regulation have not been. harmonized, c.)nlly parﬂiai €54 (3) (g) of the Treaty (now Article 44 par. 2 sabtion g) of
ments are concerned, which are not decisive int@im the Treaty) concerning the division of public ligtliability

the complex legal regulation. companies. The Directive was amended by the Diredtio.

Other changes provoked by requirements of the D#007/63/EC of the European Parliament and of thenCibof

: : . .13 November 2007 amending Council Directives 78/BE®&
rect]ives n;etl%/ beh elxplectedf toncljy n connegtlocwmvr\]l!tlind 82/891/EEC as regards the requirements of depéen
arelorm of the whole 6_‘W ortra '_”Q_Compa”'es I dent expert’s report on the occasion of mergerigsion of
the European Communify whose initial results can be public limited liability companies.

seen in partial amendments of certain Directilres 3 Tenth Directive No. 2005/56/EC of the European iRarl

The newly adopted standards are focused rather magnt and of the Council of 26 October 2005 on chussler
simplification of the legal regulation, removal difect ~mergers of limited liability companies.
orders and prohibitions and strengthening indirect Judgment in G-411/03 SEVIC Systems AG.
forms of regulation, which emphasizes autonomy of Second Council Directive No. 77/91/EEC on coordorat

will of the entities (increased importance of infation  ©f satf)'eguardz Whri]Ch’ for the prqtegti%n OI\; thebri«msg a?tf

and its availability, support to regulation of imal MeMPers and others, are required by Member States o
. . L - companies within the meaning of the second paragtp

relations in companies in memoranda of associ@i@h Aicle 58 of the Treaty (today Article 48 of theehty), in

articles of association). Hence the clasp of re@ref respect of the formation of public limited liabjlitompanies
the limited liability companies and the joint stoom  and the maintenance and alteration of their capitdih

panies, which is considerable in the Czech legglilee  aview to making such safeguards equivalent. Thiedive
tion and which may represent an unnecessary adminfé3s amended by the Council Directive No. 92/101/E#ad
trative burden on limited liability companies migtt
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the Directive No. 2006/68/EC of the European Pardiat and
of the Council No. 2006/68/EC of 6 September 2006.

% For details on this issue sB&DIC, J. A KOL., Obchodni
zdkontk, komentai [Title in translation: Commercial Code,
Annotation, Part |, Polygon, Praha, 2002, p. 959 et seq.

" DEDIC, J., CECH, P., Evropské prévo spolecnosti [Title in
translation: European Law of CompanijgesBOVA POLY-
GON, Praha, 2004, p. 521.

8 Ibid., p. 522.

° Details concerning the given issues as regardstate and
problems of harmonization are included in the mation
DEDIC, I., CECH, P., Evropské pravo spolecnosti [Title in
translation: European Law of CompanijgesBOVA POLY-
GON, Praha, 2004, from p. 277. Detailed explanatibimdi-
vidual provisions of the Commercial Code, which mvention
in this paper, can be found in particular in antiotalitera
ture: DEDIC, J. A KOL., Obchodni zékonik, komentdi [Title
in translation: Commercial Code, Annotatibn Part |,
Polygon, Praha, 2002, KOBLIHA, I., KALFUS, J., KROF
TA, J., KOVARIK, Z., KOZEL, R., POKORNA, J., SVOBO-
DOVA, Y., Obchodni zdkonik. Komentd# [Title in translation:
Commercial Code. Annotatipriinde, Praha 2006, PELIKA
NOVA, |., Komentd# k obchodnimu zdkoniku II. &ast, § 56—
260[Title in translation:Annotation tothe Commercial Code,
Part |l Sections 5&60, Linde Praha 1995, PELIKANOVA,
I., Komentadr k obchodnimu zdkoniku, 3. Dil, A. Doplnék
kprvému a druhému dilu, novelizace obchodniho Z&kon
zdk. ¢ 142/1996 Sb. a zdk. 94/1996 Sb., B. Obchodni zdvaz-
kové vztahy, § 264 408[Title in translation:Annotation to

the Commercial Code, Part 3. A. Supplement to Bae and
Two, Amendment of the Commercial Code by Act No.
142/1996 Coll. and Act No. 94/1996 Coll., B. Conuimr
Obligations, Sections 26407, Linde Praha 1996, STEN
GLOVA, I. PLIVA, S. TOMSA, M. A KOL.,Obchodni zako

nik. Komentar [Title in translation:Commercial Code. Anro
tation]. ed. 11 C. H. Beck Praha 2006.

10 Communication from the Commission to the Councitl an
the European Parliament of 21 May 2608om (2003)284.

1 First Directive amended by Directive No. 2003/58/BC
the European Parliament and of the Council of 1§ 2003,
Second Directive amended by Directive No. 2006/68(H
the European Parliament and of the Council of 6tSeper
2006, Third and Sixth Directives amended by DirextNo.
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Internal Governance of Associations in the Czech Reiblic

and in the Netherlands

Katefina Ronovska

I. INTRODUCTION

This regulation is explained with reference to
internal autonomy of associations but it is, toegtain
extent, in conflict with the protection of justifie

The current Czech law and the Dutch legal reguldnterests of members and the protection of thirdypa
tion, could be said, contain two different approachedghts.

with respect of the regulation of the internal goace
of associations.

It appears from the general civil law regulatioatth
the fundamental defining characteristic of all lega

In the Czech Republic, the Act no. 83/1990 Colh, opersons, i.e. associations included, is the existef

Association of Citizens leaves the issue of theriml
organisation of associations up to their articlasrely
specifying that the information about the bodiesm®
is an essential element of articles of associatiopro-
vides that, at the time of establishment, the mimm
internal organisational structure of an associatieads
to be specified with respect of the purpose of rtipa
cular associatioh.
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a statutory body which makes external acts in theea

of an association. Without this, the existencerngse
ciation would be hardly imaginable. The following
bodies tend to be commonly established: a supreme
body (general meeting), an executive body (the mana
gement board) and a controlling body (supervisory
board or controller).



3/2008

It is, however, possible for an association in thé Art. 2:40 of the Dutch Civil Code, all competesc
Czech Republic to have, due to the existence of ontegarding the association that have not been askigy
avery general legal regulation, a single bodyone the law or the articles of association to otheriesd

which represents the association in external nsatter The management board convenes the general. meet
The Dutch Civil Code, by contrast, specifies quiteng and the chairman and secretary of the managemen
strictly which bodies must and may be establishedl a board have similar positions in the general meeting
also sets up the rights and obligations of suchdspd unless otherwise regulated in the articles of dasoc
including some provisions on the manner of appointi tion.** The law presupposes the personal appearance of
and dismissing, as well as the requirements placed the members at the place of meeting. The articfes o
individual members of the bodies and their rightsl a association may regulate that there is a meeting of
duties. delegates instead of a general meetmighis happens
The text below is a comparisorof the current mostly when the number of members is too high to
Czech and Dutch legal regulations which govern thigave an orderly or efficient meeting. Often the rhers
area. This article, however, also contains a sumpmfr are then divided into sections and the delegates ar
basic changes contained in the outline proposahef appointed per section. The meeting of delegatesteas

new Civil Codé, which should be, if adopted, the fun Same competences as the general meeting of members.
damental basis for the law of associations in thec That means that members who are not delegates have

Republic. only the right to vote for a delegate or to be doés
such.

II. THE SUPREME BODY
lIl. THE MANAGEMENT BODY

The supreme body of an association is mostly the
general meeting of all members of the associathen. ~ The management body is needed for managing and
ageneral rule the members of an association aré- pas€eing to everyday matters. Its task is ‘managenment
cipants of this general meeting (an assembly afsme  the broad sense of the word (performance of interna
ciation, a congress of an association, a convengim).  tasks) and ‘external representation’. It may cdrsfigin

Such a body may typically take crucial decisiond'dividual (a president) or a group body (managemen
concerning the actual existence and activity of th0ard of anassociation, committee of an assoajtio
association; it is vested with the most importaghts Its operation is determined in the Czech Republic
(e.g. to appoint and recall members of the managemeénainly by articles of association; unless provided
and the controlling body, deal with membership éssu otherwise, the general regulation contained in iBect

decide upon the termination of existence of anaisso20 of the Civil Code shall apply if it is the stadty
ation). body of an association.

The Czech Act on Associations of Citizen does not The appointment and dismissal of members of the
specify any rules for existence, convening andsiesi Management body of an association is not regulated

making of such a body and leaves their formulatipn the Act on Association of Citizens, and is lefttopthe
to the articles of association. regulation in the articles. The main task of the

pfnanagement board is to manage the organisation. The

bers must have voting rights in the general megting®9@l regulation does not expressly provide for any
but most authors agree on historical and practicd@Nnts or duties on the part of members of the mana
grounds that an association may also have a categor 98ment board and leaves this issue entirely ugéo t
members without voting rightsAll members have one a'ticles of association.

vote, unless the articles of association regulabero By contrast, in the Netherlands, the appointment of
wise® The general meeting of members as the suprerfitembers of the management body (board) of the
body of the association has several mandatory compssociation is regulated in the law. There is gisen
tences: the right to appoint, suspend and disrfies tspace for individual variatiotf.

members of the management bddip receive the Normally the general meeting allows the possibility
annual report including the balance sheet and stateto all of its memberg to directly or indirectly? parti
ment of income and expenditureof the management cipate in the voting process. It is allowed thag th
board® the amendment of the articles of associalitm, articles of association regulate that less thahdfahe
decide about the conversion of the association intmanagement board are appointed by others than-mem
another type of legal persdh,to decide about the bers. Normally the members of the management board
merger with another associatidnand about the are chosen from among the members, but the arti€les
splitting of the associatidf) as well as to dissolve the association may rule that members of the management
associatior> The general meeting also has, accordingre outsiders’

In the Netherlands, the law provides that all me
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The competence talismissthe members of the ation is the recipient of subsidies from public bets,
management body (board) of an association is dgiwen which is somewhat counter to the principles of gcot
the body that has appointed the members of the mari@n of public interests. However, if an associatio
gement. It seems practical to assume the generatt mevants to be transparent, then the existence of such
ing may also dismiss a member of the managemeabody is more than desirable.
board when the appointing body does not do so, when |n the Netherlands, articles of association map als
the concerned member of the management board deggablish other bodies to which specific competence
not function well. can be assigned that the law does not obligatonfeco

The law describes for the association the task®f tto bodies regulated by law. The supervisory body
management manage the legal pers&hit thus has to (board or individual body) is not a mandatory bollyt
do everything that, according to its purpose adest is created in bigger associations and associatiotis
means helps to realize the purpose of the legabper  an enterprise. The law takes the existence of arsup

Legally the management board has a representativigory board in certain rules into account.
power for the organizatioft. The management board of  The members of the supervisory body have the task
an association has duties towards the generalmgeefi to review the annual report, with balance sheet and
members: it has to care for the proper converilmgd statement of income and expenditure, and sign this,
informing — of the general meeting of members, for amogether with members of the management b&4fthe
orderly general meeting of memb®sand for the articles of association may assign more competetuces
execution of lawful decisions, taken at that megtin the supervisory body. In general, the task of tiyges
The management board of an association is (for tisory body is to supervise the policy of the mana
greatest part) appointed by the general meeting gément board and the general course of affairhef t
members and is responsible to that body. The managesociation and, if relevant, its enterprise anddaise
ment board has to render annually an account of itise management body. The members of the supervisory
activities to the general meeting of membéend to body have to perform their task in the interesttuf
establish the annual balance sheet and statementas$ociation and its enterpriSeThe articles of associa
income and expendituré. tion may assign the supervisory board the right to

The articles of association may regulate that thguspend the members of the management board and to
genera| meeting has to approve of certain acthef tconvene a general meeting of members to decidetabou
management board. The management board of H]'e dismissal of them. Different from what one webul
association does not have the competence to tae déhink, the supervisory body has not automaticatly t
sions in situations that are not regulated in thiglas competence to represent the association in case of
of associations. According to art. 2:40 of the Dutcconflicting interests between the board (membens) a
Civil Code, this competence lies with the generaem the association. It may receive this competencthén
ting of members. Of course, in urgent situatiome t articles of association.
management board can take (provisional) measures. The regulation of the appointment and dismissal of
The management board also has to make proposalstie members of the supervisory board is left to the
case of structural changes of the organizationdiee  articles of association. Mostly this is the competeof
version,” mergef® and splitting?’ the general meeting of membé?s.

V. OTHER BODIES
IV. THE CONTROL BODY
Both in the Czech Republic and in the Netherlands,
The control body tends to be established mainly isome other bodies may also be created by theemtid
order to secure supervision of economic activitiethe association. These include a competition committee,
association. aballot committee etc.

The supervisory body of an association in the Czech In addition, in the Netherlands, in case that the
Republic, if established under the articles, mainlgssociation has not a supervisory body and in trese
makes sure that the means of the association atkinis the annual report, balance sheet and statemerits of
harmony with its purpose and goals. It may consist come and expenditure are not accompanied by & state
an individual (controller) or a group body (a coiiiir@y  ment of a registered accountinthe general meeting
or a supervisory board). Its establishment is natrm of members appoints an audit committee of at lwest
dated by the law even in those cases when the iassanembers?

254



3/2008

VI. INTERNAL GOVERNANCE gets should, establish such a body in order torsigse
IN THE PROPOSAL OF THE NEW its proper management and its transpar&ncy
CZECH CIVIL CODE The draft proposal also includes the new possjbilit

of establishing an arbitration committee, which is
authorised to settle disputes between memberstand t
association, including to decide on dismissing anme
ber from the association. An objection may be filed
against the decision of the commission, which &nth
decided upon by a court. A decision by the arbdrat

of the draft proposal sets the legal regime of llegg§ommittee may, if certain conditions specified byl
persons in a general manner, as well as the spatigh '€ Satisfied, be directly enforceable.

of the regulation of the corporate and foundatitypes The final shape of the new regulation of private la
of legal persons, including the legal forms of asmo is presently still being discussed among profess&n
tions, foundations, endowment funds and institiion legislators and politicians.

There is the intention that the Act No. 83/19901Cah

Associations of Citizens should be cancelled, the

regulation of associations should be shifted irie t VII. CONCLUSIONS

Civil Code and the legal form of association should

serve as a general regulation for legal personthef To conclude, there is a clear distinction betwéen t
corporation type. The proposal takes over somectspeCzech and Dutch conceptions of internal governarfice
from the currently valid legal regulation of assditins ~associations.

In spring 2005 and again in 2008, the draft versio
of the new Czech Civil Code was published in thenfo
accepted by the Ministry’s feodification committee
and submitted to legal professionals for a widscads
sion. Under the approved legislative intent, tinst fpart

(Act No. 83/1990 Coll.). Other features akmrrowed’ On the one hand, the Czech Act on Association of
from the legal regulation of cooperatives and otheCitizens leaves the regulation of internal relagion
business companiés. entirely and exclusively up to the provisions in the

The proposal brings a whole range of changewticles. The Dutch Civil Code, on the other hand,
concerning internal governance of associations. Tigpecifies quite strictly which bodies must and nhay
proposed regulation in the new Civil Code relieglian  established and also sets up the rights and olaligabf
traditional triad of bodies of associations. Théigaio-  such bodies, including some provisions on the manne
ry bodies should be: the supreme body (a meeting of appointing and dismissing, well as the requiratse
members) and the management bedjther collective placed on individual members of the bodies andrthei
or individual (a committee, a director). The exigte of rights and duties.
the body of a control and review nature is not gali The absence of rules for the internal organisation
tory only if an association (in the articles) wist&®  (i.e. by a dispositive regulation that would be lagp
The proposal also includes the possibility of dghb unless the articles of association provide othexvis
ing an arbitration committee. gives rise to a number of disputes and stalemate: si

As regards the position of the supreme body of afpns in actual practic& This is mainly the result of
association (i.e. the general meeting), the prdposiasufficient delimitation of powers of the indiviel
delimits, in a mandatory way, its minimal competgnc internal bodies established in associations.
the manner in which it is convened and managed, the The draft proposal of the new Czech Civil Code
preparation of the relevant documentation, thetsigii contains, sometimes following the model of the Dutc
members of association in connection with the menCivil Code, a whole range of provisions regulatthg
bers’ meeting and the invalidity of a resolutin. position of internal bodies of the association.

Legally, the position of the management body of the The proposed regulation is, however, relatively
association is regulated by the proposal by thecipie  extensive and sometimes too influenced by the aegul
that the supreme body of an association (i.e. éme@l tion of internal relations of business companiekictv
meeting) must have either direct or indirect effent the author of this article does not consider toopé-
the appointment of such a body. In other casedetied  mal. Although the explanatory note to the drafyusal
regime of this body of the association should bgroclaims the freedom of associations when requdati
determined by the general regulation of the legaitp  their internal relatiors, the law sets a relatively strict
on of statutory bodies, which is common for alldgmf regulation which appears too complex for the puegos

legal persons. of associations (especially small and medium st&ssa
The duty to create a control or revision body i$ ncciations).

included, even in respect of the future, as angabbry The regulation of the internal organisation of

requirement in the draft proposal of the new act. associations should, on the one hand, respectrdaslb

However, mostly, any association which wishes teonception of autonomy and selévernance of asso
be a recipient of subsidies and loans from publid-b ciations but, on the other, the law should provide
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least some basic internal structure of the asdoniat person in accordance with the articles of assariatSee

mainly in order to provide protection to memberd &m

forestall the possible creation of disputes coricgrn

competencies.
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Current Legal Regulation and Perspectives of Conckion

of Business Contracts in the Czech Republic

Karel Marek

Abstract this means Act No. 40/2004 for “old” tenders, anct A
No. 137/2006 for “new” ones.

Although we positively evaluate the part of the Suppliers are provided with a chance to do a large
Commercial Code that regulates business obligatiorsmount of business thanks to tenders. A large qrodf
there are duplications and problems that are sabyed social dispensable resources is realized by tenders
interpretation in compliance with the extending fiem “Tenders form relative stabile business relationthw
of international treaties and developing EC law. secure financing. The entrepreneur who gets the

The use of commercial terms, business customs, aBdsiness has a minimal risk not to receive payrifent,
additional clauses is extending at the expense@fla The new directives and national regulations try to

tions. We think this is correct. contribute to a nowiscriminatory and transparent pro
cedure.
In general, it is required that one have a simple,
Key words transparent, and nediscriminatory procedure, and it is

preferred that it be able to be reviewed in a quiol
civil law, the Civil Code, commercial terms, busi €asy way.
ness law, the Commercial Code, business obligations The conceptual solution of the new Act is similar t
source of law, rule of law, principles of the Cormoial  the previous legal regulation.
Code, public procurement The main reason behind the preparation of the new
Act was to assure transposition of directives No.
2004/17/EC and 2007/18/EC into the Czech system of

Introduction to tenders law and to eliminate some deficiencies in the foreg
regulation.
A new act about tenders was published as Act No. The European directives regulate in detail the unde
137/20061 The Act came into effect orf'Duly 2006. limit methods of public procurement. Undenit

The temporary and final provisions of Act No_Public procurement is only regulated by the pritesp

137/2006 solve the relation to the previous regurian of transparency and natiscrimination. Our previous

Act No. 40/2004, which came into effect off May and new legal regulations describe unliteit methods
2004. of public procurement that are contrary to the dire

§ 158 of Act No. 137/2006 states that public pFocugves'fln thzer:revyt?ctathere is a special, simpiecp
rement, public tenders for proposal, the reviewcpro ure for undefimit tenders.
dure of operations made by a contracting authoaityl The new principles of legal regulation are:
sanction procedures initiated before the effectagsrof _ simplification of public procurement
the Act will be finished according to the previdegal elimination of problems as well as consideration of

regulation (8 158 par. 1). the practical experiences achieved through imple

The review procedure of operations made by & con  mentation and application of Act No. 40/2004
tracting authority and sanction procedures thattesia clarification of basic terms

after the effectiveness of the Act and are intatesl to detailed ificat f d
public procurement or public tenders for a proposal ctalled specitication of procedures

pursuant to par. 1, will be ruled in compliancehwthe - establishing the position of subjects offering post
previous legal regulation. Review according to fais Services among sector contracting entities

paid in conformity with the previous legal regutmts - implementation of common shopping subjects

(8 158 par. 2). - establishing the possibility of the conclusion of

It is clear that, for some time (we think 24 to 36  aframework agreement for a public contracting en
months, but it is impossible to express the timéhwi tity
afixed date), we will use both regulations sidesije: - constitution of a competitive dialog
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- establishing an electronic procedure for public Business contracts are concluded between (among)
procurement. entrepreneurs or nesusinessmen. Nebusinessmen
are governed according to § 262 par. 4 CC.

In our opinion, the publication of the new Act is In other cases, civil contracts are concluded (ikcl
welcomed. On the other hand, it has been only & shég contracts pursuant to § 261 par. 7 CC).
time since the publication of the previous act. ihMek

praxis will take some time to understand the new_, )
regulation. Discussion and results

A new act about concessions was issued at the same_l_h legal lati f busi bligati
time as the regulation of tenders. This act costain h ihe_%apre(‘t:]ufatrlloné) usme_sls((:) Ollga |ohnsham)ear
many links to the Act of tenders. Although thereswa!l' 1N€ Third Fart ot the Lommercial -ode, which nea

the possibility to publish both regulations as aeg in 8 261_75.5 CC. This regulation is mainly _d|sposmve,

the end this was not done. and parties can depart from or exclude it, except f

Act No. 137/ 2006 ds of cogent norms that are enumerated in § 263. In Rar.
ctNo. governs awards of. the norms are enumerated; in Par. 2, the norms are

- supply, defined.
- Services, In the Commercial Code, some provisions refer to
- works. the others (similar or adequate use). In our opinib

will be better if a dispositive norm refers to amat

In fact, public supply contracts, public servicedispositive norm, anq vige versa with cogent norms.
contracts, and public works contracts will not ferc However, there are situations where a dispositwemn
cluded, but civil or business contracts will be. (the norm not enumerated in § 263 CC) refers to
S%cogent norm. We believe that this “dispositive’rmo

contractd (allowed by the Act in some cases), frame'S |mp_OSS|bIe to exclude or change. So, we titlast
work agreements (unnamed contracts pursuant t®8§ Z%medlatedorsecondar.)/co.gent norm ) )
par. 2 CC), and often realisation contracts (named A contract conclusion in the Commercial Code is
contracts in accordance to § 269 par. 1 CC, or meoa regulated in § 26275 under the title “Some Provisions
contracts pursuant to § 269 par. 2 CC). about Contract Conclusion.” This means that these
questions belong among those that are partly regglila
The base of the legal regulation is in §-83 CC, and

Procedures finish at the conclusion of busine

Business contracts in public procurementin
contrast to general legal regulatienare concluded in ) e : i
compliance with specifications that include comnarc for business obligations stands for what is stafétter
terms, and for a pecuniary interest and in writ{img in § 269275 CC.
general, these conditions need not to be metk i i contracting parties
atender, a contract change must be done in wriiing
the change is possible according to the Act).

Business contracts are not concluded only in the
procedure for the award of public works contracts,
public supply contracts, and public service congac
but in general beyond this procedure. The relelegal
norms must be kept.

can use one of the contract types cited in the
Commercial Code (e.g., to conclude a contract of
purchase whose subject of the contract is a good,
acontract of sale of a company, a contract of work)

can use one of the contract types cited in thel Civi
Code (see § 261 par. 6 CC) if the contract type is
not contained in the Commercial Code (e.g., a-man
datory contract, a contract of purchase for ret@ es

About the conclusion of business contracts te, a general lease contract, etc.)
- can conclude (see § 269 par. 2 CC) an unnamed

The aim is to introduce and analyse the current contract, which means it is not one of the contract
business legal regulation. types (e.g., a contract of cooperation, a contéct

The conclusion of business contracts often has many COncurrence, a contract of action, etc.).

mistakes, such that there are contracts which aig v

and which are valid but with deficiencies. We can Parties in business obligations cannot use onbeof t

improve this state of things by introducing theldal- contract types from the Civil Code (see § 1 patQ if

ing basic questions. the Commercial Code regulates the contract tymg, e.
It is necessary to find out if it is a businesstcact. @ contract of work.

Business contracts have their types enumerate®618 The basic rule of a contract conclusion that mest b

par. 3 CC or conditions stated in § 261 par. 1 €@o fulfilled is an agreement about the whole contdrthe

§261 par. 2 CC, or parties agree on the regulaticontract. The exception in a contract conclusiomns

according to § 262 par. 4 CC.
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accetance of a draft contract made by a certain- ope

ration (fulfilling conditions stated in § 275 pdrCC).

In general, it is suitable to describe in a coritthe
contracts meaning and purpose. These provisions can

The contract types contained in the Civil Code mudtelp with the identification of the character oé thood

have their essential parts stated in the Code.r@&ctimg
parties must also be determined.

In the case of unnamed contracts, contractinggsarti
must also agree on the content, which means te ttat
rights and duties of the parties. The provisiongiead
I, Third Part of the Commercial Code are used for u

named business contracts (that is, a general lsssine

obligation regulation) but not (according to § 369 1
CC) provisions of one of the contract types (whish
similar to the content) without agreement. Thamkthe
principle of contractual freedom, it is possibleagree
on the use of contract regulation.

according to its kind, if it is not defined in tkentract;
it is possible to take advantage of the provisiabeut
the defeat of purpose of the contract; putting & u
provisions about the foreseeing of damages (ircése
of a breach of contract) can help with the appiicabf
the moderate law of contractual fine, étc.

It is recommended eventually to define terms in
reference to § 264 par. 2 CC and the agreement that
business commons define used terms.

Provisory instruments can be used in contracts,(e.g
contract fine, guarantee or bank guarantee, orafise
aprocedure that increases a secure of filling (éetter

The contract types contained in the Commercidlf credit).

Code must have their essential parts defined im#sic
provision of each contract type. The basic provisio
determines the essential parts of a contract. hois
important at all if the provision is titled (e.in,the case
of a contract of purchase or a contract of workhot
(e.g., in the case of a mandatory contract or d@raon
of business representation). The basic provisioashes
first provisions of the contract types in Head Third
Part of the Commercial Code (e.g., the essentids$ jod

a contract of purchase are: seller and her/higjatidin
to deliver good, good, obligation of the selletriansfer
ownership, buyer and her/his obligation to pay & pu

chase price, and an agreement about the purchiase p

—that is, a fixed purchase price or a way of statire
purchase price if it is not clear that the coniragt
parties would like to conclude the contract withtug

purchase price) or in Head IIl, Third Part of then€

mercial Code (see contract of exclusive sale).

The unnamed contract pursuant to § 51 Civ.C.

impossible to conclude in business obligations (thational ; .
gountries that admits a “free” conclusion. For epten

Commercial Code has its own regulation of the unn

It is also recommended to use provisions about
billing and provisions about paying, and the cap on
interest for delayed payments in case of delay.

Then it is possible to conclude payment (see § 473
CC) and currency clauses (see § 744 CC).

The arbitrator clause (see Act No. 216/1994)
enables the rendering of a decision by an arbiti(@e
www.soud.cz).

If a contract refers to an appendix (which is ae-in
gral part of a contract), it is better to cite #ygpendix
before the signatures of the contracting partigsenT
there will be no doubt that an enclosure is parthef

I
contract.

Provisions of contract can define the part of the
contract that is ruled by commercial terms (§ 273 C
and the other part governed by additional clause&¥ ¢
cC)®
It is possible to think of a common content of inte
treaties and national regulations in other

is

med contract and the conclusion of the unnamdf® acceptant consents to the essential partscofra

contract regards 8§ 51 Civ.C. traverse the § 12&C).

Some contracts have to be in writing according t
the provisions in the Commercial Code, e.g., ban

contracts or contracts about the transfer of retdtes
(which must be in writing on one document, and awne
ship is transferred by real estate deposit), or yamsto
a special act (e. g., a licence contract for tHgesu of

industrial property which must be in writing, and

enforcement of law becomes valid by registration i
arelevant register of the law).

tract and proposes a change of some inessentitd par
&e.g., a reference to some commercial terms), then,
hen the offeror does not express her/his disagpiav
Ime, the assumption is that the contract, conaluide
wording proposed by the acceptant, will be fuldille

* k % %

The European directives about tenders regulate in
Betail public procurement procedures; in the cake o
underlimit tenders, the directives are limited only by

The written form can be an agreed by contractinghe principles of transparency and rdiecrimination.

parties— where the act does not state it. If a contract
conducted in writing, its changes should be in ingit
but this must be negotiated (see § 272 CC).

©ur new legal regulatior meaning Act No. 137/2006
— in contrast to these directives, describes ufidet
methods of public procurement; there is an effort t

If a business is not marginal, we would recommenshorten time limits, to have less administratiomg &o

a written form also in cases in which the form @ n
stated.

simplify procedures.
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If we attempt to compare the trends of legal regu We should respect European trends and anticipate
lation of the European Community and the new Czedkgal continuation and review of the valid legajuk
legal regulation (Act No. 137/2006), we can say tha tion in the process of the formation of the newland
main streams formed by the regulation of the E€ommercial code. It is important to deepen comparat
correspond with the principles stated for the nestt A researcH?

Concession contracts are not regulated in the new This does not mean that we can draw from the
Act about tenders but in the individual Act No.experience of finished legislation works.

139/2006, which in many cases refers to the new Act we can also analyse current legal regulation of the

about tenders. It is a question whether only ore agontract types of the Third Part of the Commercial

about tenders and concessions was more suitable.  Code. Most of the text of the Act can be used ore
The new Act is about orihird more capacious than dification?

the previous legal regulation. It is difficult fa co The final preparation of a European civil law whose
mmon user of the Act to find “bridges”, connectionsyase is the civil code is too far into the futidewdays

between certain provisions that interrelate. Palibns we can expect fragmentary edits to the actual E'jarti
—e.g. commentaries or texts of the Act with a comme problems.

tary—can help users. In the area of European secondary law, a huge
The use of commercial terms, business customs, agghount of coordination work has already been dtne.

additional clauses (see § 264, 273, 274) to thendett  js known that newer directives are replacing olurees,

of regulation in an act is correct. through the incorporation method.
In the last few years, there has been continuous

work on the recodification of private law. The aoh

this work is a new civil code and a new generahleg

regulation of business obligations, which means ce Doc. JUDr. Karel Marek, CSc., works as adocent of

mmercial code or commercial det. commercial law at Faculty of Law, the Masaryk Unaigy of

There can be doubted whether it makes sense Boo, the Czech Republic, email: karel. marek@lawninea
analyse the topic of contractual business law dhiges * In the Slovak Republic was also published the neMo.
from contemporary legal regulation. Mr. S. Plivas-an 25/2006 about public procurement.See Moravéikova, A.
wers this question in his publication Business @li "¢ New Act No. 25/2006 about Public Procuremen.”
tions? and he is, in this sense, persuaded. We Fons%?ﬁ:ggg;ﬁo?é} LBI?;[IiISItlg\/a;gO%IEk with Running a Business
with his_opinion. D|§c0urse§ about the issue aiie st Pliva, S.:Business ObligationsASPI Prague 2006, 1
useful. The new civil code is partly prepared, the edition, p. 49.

Code will not come into effect in the foreseeablife. 3 Poremska, M.: “Electronic Tenders and Their Seggirit

This article about contractual business law isegal Studies and Practice Journalo. 3/ 2006, p. 250257.

influenced not only by the current proposal of tiev  * Details in, e.g., Kr&, R.; Marek., K.; Petr, M. The Act about
civil code, but also by the European developmenmti-in Public Procurement and the Concession Act with Centan
vil law. ry, Linde Prague 2006.

Poremska, M.: “Compensation for Damages by Using

5
We are particularly interested in the area of civi
p . y . - . . l\/lodern Communications and the Internettggal Advisor
law. European civil law is neither civil law valid the No. 6. 2007

m_em_ber states m. the _E_uropean Commumt_y npr meDetails in, e.g., Bejcek, J.; Elias, K. and team: The Course
principles of the jurisdictions. European CIYI| la®  of Business LawPrague, C. H. Beck, edition. Bejick, J.;
understood as the relevant norms of communitary’law Hajn, P.:How to Conclude Business Contradtinde Prague,
It is typica| that on|y a few particu|ar questio'ms 2004. Oveckova, 1. .a.nd team: _The Commercial Code,, €o
European civil law are regulated and that Europeafl\f}[me”f?kry ',”ri E%'(‘:”éoiﬁ';';‘;?' 010%9:- Eiifg%?(‘:’;’ a'\:']a
.. . " oravcCikova, . i
civil IaV\_/ (_joes nﬁ)t form an integrated systemEro- Legal Adviser of a Business MaXo. 5— 6/2002. Stenglova,
pean civil code” that could close the law of membey. piva S Tomsa M. and tearfihe Commercial Code
states does not exist. There are questions abollt it commentaryPrague, C. H. Beck, f&dition, 2005.
seems that there is a possibility to compose an“Jof To these questions see Pelikanova, I.: “The Prdpoka
reference framework” about questions of contractualivil Legal Regulation,'Legal Forum No. 10/2006, p. 347.
business law. This is acceptable. If the “Joinnexiee 8 Pliva, S.:Business ObligationsASPI Prague, i edition,
framework” were a recommendation, it would also b&006.

agreat starting point for legislators for contragtipar ° The same see Hurdik, J.; Fiala, J.; Lavicky, P.nd%e

ties. ska, K.: The Base and the Tendencies of Developmént

. . . . . Civil Law after the Entrance of the Czech Repulilito the
'I_'o_day, the dlrectlor_1 that aims 6_“ an_ approx'mat'oﬂuropean Union, Symposium of the European Contéxt o

of civil — private law— is an approximation of private Development of Czech Law after 2004, AUMBI 2006156

projects. For example, UNIDROIT belongs to suchatc.

projectst’
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19 For details, see, e. g., Silhan, J.: European @otutal Law,
Legal forum No. 11/2006, pp. 3&RB9. Cech, P.: “Some
Other Notes to the Limitation of Damaged,ggal Forum
No. 12/2006, p. 429.

1 pelikanova, I.: “The Proposal of Civil Codificatiér_egal
Forum No. 10/2006, p. 34354.

The proposal of changes of the Third Part of then@ercial

Code see Bejéek, J.; Elias, K. and team: The Course of Busi

Predatory pricing

Josef Bej sek’

1. Introduction

ness Law, Business Obligations, Stocks and Sh&edd.
Beck Prague, 1996,"2edition 1999 and "4 edition 2003;
Bejcek, J. Business Obligationggeneral regulation and con
tract of purchase), MU Brnoedition, 1994, p. 217 ect. To
the changes of provisions in Pelikanova,Gommentary to
the Commercial Code8, 4" and %" edition, Linde Prague,
1996, 1997, 1999, 959 p.

ity goods is economically even multiplied by thesdo
from complaint claimé.The quality has to be examined

The price naturally reflects not just the amount ofot by the narrow perception of the qualities otenal
work vested into the goot$ut it is affected also by Of the subjectatter of performance. Branded goods of
anumber of other immaterial circumstances (fashiodhe same or comparable quality to the “generic”dgoo
consumer preferencesbranded and unbranded goodsWill be usually more expensive.
effects of promotion, marketing and advertising eam An exceptionally low price may be a kind of bonus

paigns, “price of special preference’pretium affee

in a hazardous contract (an aleatory contfad@iis is

tionis, season effects, sales “campaigns” various-rebamphasized also by the rule that as concerns tttase
tes and likewise). Hence there is a whole number dfacts, the rule of shortening by more than a hatiay

reasons why there are fully justified, exceptiopddiw
prices.

not be applied.

The relationship between the price and the quantity

and quality of performance is self evident. Undiscr

natory volume rebates are in principle admissilid® a
on the side of the dominants and monopolists pexlid

2. Predatory Pricing in Antitrust Law

The pricing policy of thedominantfirm can take

that certain conditions are met and provided thayt two basic problematic forms:

are not binding (and hence also an exclusionafgref

o Either the dominant is trying to push back the eom

Arbitrary and occasional discounts provided by
a subdominant entrepreneur or competitor are digerim
nating in relation to those members of the mankeéin
do not enjoy the advantage of such discount. Negert
less, they are not illegal and on their own, theyndt
accomplish unfair competition either. It is in mmijple
amatter of discretion of such discriminating comfmeti
whether it will undergo the risk of reduced creliii
with other customers who do not enjoy such advantag
(and perhaps the risk of losing them). The competit
proceeding in this way has to cover the loss of‘the
tra discount” provided on selective basis eithenfiits
profit or by means of increasing prices for othartper,
which will in the end discourage his partners hosvev
The market itself will correct such pricing diffeté-
tion.

A low price for lower quality of performance does
not raise legal concern either as long as the atle
declared lower quality corresponds to the exceptlgn
low price. The exceptionally low price of the nquat

petitors by intentional reduction of prices beldw i
costs in such manner that the competitors cannot
face such devastating prices and after the -com
petitors are forced to leave the market, the domi
nant shall compensate the loss incurred in the
course of the previous price war by increasing the
price to an aboveompetitive amount; one can see
at the first sight, the double effect of this proaee

and the difficulty of differentiating between the
generally advantageous price reduction in favour of
consumers from the devastating (only a siemn)
price reduction with a predatory intention thatlwil
in the long term turn against the consumers in the
form of a price increase. In addition, it is hardly
possible to raise serious objections against the
effort of the more successful ones to get rid &f th
less effective competitors. The problem rests in
particular in the fact that “if you are hunting @ep
dator and shoot the competitor, you'll damage the
consumer® As stated by the Supreme Court of
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USA, low prices are advantageous for the censu?)
mer regardless of the manner of their specification
and as long as (!) they are above the level ofgred
tory pricing, they do not pose a threat to the cemp
tition.’> | am not addressing low prices as a result
of applying rebates, which is a special and extensi
ve issue'’

Or the monopolist (which is a “supcategory” of  3)
the dominant) charges excessively high prices,
which he could not reach on a competitive market.

the exclusionary pricing is worth considering only
in the event the “victim” will really leave the
market; it may not happen, however as when the
assets of the undertaking do not disappear from the
market physically, the former owner may put them
into operation once again after the price increase
they are acquired by someone else;

the exclusionary pricing anticipates that the
predator has a “deep pocket” (enough sources to
overcome the period of devastating prices) while

This variant is addressed also in the following
chapter.

his victim does not but the victim may get third
person’s capital to overcome the difficult times;

in order for the predator pricing to be a reasomabl
strategy, it must be not just feasible but alsocsem
profitable strategy than other possible alternative
(for example than a merger that would retain high
profits in the industry).

4)

2.1 Are there theoretical arguments for an action
against the predatory pricing?

Low prices are generally connected with the -con
sumer and social welfare so it may seem a litdadoe The success of the price predator depends in par
when there are any authoritative interventions ragjai ticular on whether there are high or unsurmountable
them at al? In certain cases, however, prices may bbarriers to entry the market, from which the coritpet
low to such extent that they damage not just tlss leare being pushed e out. If there are none, havdrged
effective competitors (which is a necessary resiilt out competitors and subsequently having increased t
competition as the “creative destruction”) but ateke prices above the competitive level by the pricingda
competition itself. Hence the problem is how taalely  tor, other interested persons might enter the ngde
distinguish between the loss incurred by or pending perhaps repeatedly the formerly foremat competitors)
the competitors and the loss incurred by or pentting and prevent the price increase to the abmmapetition
the competition. level. Consumers would benefit from the lower (pelo

The basic objection rests in the fact that a stewrn  COst) prices in the “predatory period” and from the
devastating price reduction increases prosperitly onsubseguent competition tdbd.
temporarily while as a result of loigrm damage or A dominant may establish by its aggressive price
exclusion from the competition, the prosperity & r policy a reputation of a predatdrand hence build
duced also in the long term. Predatory pricing pmess  a barrier for entering the market even though treree
a shoriterm loss of the predator and in the same timeo other (legal, technological, economic) barriers
areasonable expectation that after the competiéarge they are low. This might affect also other markets,
the market, who did not sustain the price pressine, which the dominant operates so that the potential
predator will be able to increase prices in suclmmea competitors’ entry to the market might be moreidifit
as to reach higher profit than before. Predatoiginy or made impossible at several markets and thigancr
is a very risky procedure as losses or lost prafit ses the price level at several markets.

aresult of its application has to be outweighedttby Nevertheless, not every conduct of the dominant,
existing (current) value of the future growth obfi;  which discourages from entering the market can be
for this reason, it is only rare and cases, whesisue  considered predatofy;for example implementation of
cessful, are even much rar€rLow prices that perhaps a new technology and its patenting or introductisn
force out certain competitors from the market migh new product to the market or various promoting cam
also result from hlgher efficiency of a Iarger firthmat paigns for new products and |ikewf§§uch argument’
enjoys economies of scale and scp&€ompetitive however, may in principle not include the fact e
behaviour, which is demonstrated by application Ofredator is generating efficiencies by this procesu
belowcostprices, has to be distinguished from theeven if some efficiencies could be possibly gerestat
predatory pricing in particular by the contextwhich in a specific case, they would be hardly the least
itis performed® strictive way of reaching them and they would be
Some author§ state that an enterprise may forcehardly transferable to the consumer in the kengn for
out a competitor by devastating prices for sevegal the purposes of outweighing the loss caused to the
sons: competition by the predatory activities (which ipra

1) a large firm{’ sustains larger losses than a smallequisite of the exception from the ban of abusechv
one, a unit loss is multiplied:; is currently being discussed as a future optfon).
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On the other hand, under certain circumstances, ope2. Partial Issues
may be discouraged from entering the market (dgtual
and in the same time intentionally) by the domitsant
prices, which are not belogost ones (for example 2.2.1. Costs of the Dominant
asufficiently low price, still not a belowost one,
which prevents adequate return of investments, may The very amount of the dominant's costsich are
turn investor’s interest to another market, whidfers t0 be examined as decisive in relation to the prise
apromise of higher income). Low prices represest thalso a subjeematter of disputes. Round the world {de
costs of opportunity- the predator as well as his victimspite @ number of reservations and specifying -vari
could sell the goods for a higher price if thereaveo  ants’), one usually applies the-salled Areeda/Turner
predatory activitie$® test®. The best criterion of belowost prices should be
The theory of predatory prices, on which are admfhe marginal cost& From the practical point of view,

nistrative as well as judicial decisions basedoisided hoWever, it is recommended to apply a kind of inacc
on two prerequisites: rate substitution of marginal costs, namely average

. . variable costé’ Areda/Turner test anticipates that

o sacrificing shorterm profit (the predator does not ] i
have profit, he is in a loss, his price is belowtsp ~ © the price at the level of AVC or above this level
and on shall be considered legal without an option of-pro

o the ability to increase the profit in the long term ving the contrary. This should naturally apply also

to the price above the total average costs (ATC);
thanks to the greater market power after the sgcces :
of the predatory activities (i.e. not only to com © the price below AVC but above ATC should be
pensate the loss, which would make not economic conditionally considered legal with an option for
sense, but to increase the profit and generate in the plaintiff or an antitrust body to prove the eon
terest on the loss as a debt of past investatent trary; the European Court of Justice (ECJ) also

ture uncertain profit have to bear interest acemydi ~ Starns from this premise: the-salled "AZKO rule
to the relevant interest rate “.”~ According to this rule, prices below AVC shall

be in all cases considered an abuse of dominance
and the prices below the average total costs (ATC)
but still above AVC shall be considered in this
manner only of the exclusionary intention of the
dominant is proved This rule is too strict how
ever as for example as regards introductory ¢start
ing) prices, the price under AVC is absolutely ratu
ral and justified and on the contrary grompe
titive (a new product is being introduced, a new
competitor is entering). The courts of first instan
also admitted this and it adjudicat®dhat under
certain circumstances, the dominant could sell with
a loss;

the price under AVC should be considered illegal
but its setter would be allowed to prove the -con
trary3* An objective justification of the price loss
have to be admitted in certain situations even with
the dominant- even the dominant surely has the
right to get rid of the stock, react to the condoict
competitors or (if it is less expensive) to keep in
operation an enterprise during a skerim drop of
demand by means of legsices rather than to close
it and to start again after a certain period oftim

If the anticipated price predator in a dominantipos
tion generates profit in the course of the peribdhie
aggressive pricing policy, it may not be accused of
predatory activities as no one can prove that heldvo
generate higher profit than if his conduct would/éna
been different. It does not matter at all that doeni-
nant forced a smaller and less efficient competitor
of the market- the loss of welfare as a result of such
leaving the market by the inefficient firm will ndie
considerable. It is not verifiable to accuse thenohant
of predatory activities (the dominant does not gbar
prices below its costs) and it would result in lega
certainty and arbitrariness. After all, it may lesdo to
the loss of welfare if the dominants, fearing samil
accusations, requested a higher price (in orddratee
a higher profit margin as an argument against accusa
tions of predatory pricing) than were it not foristh
potential threaf®

On the contrary- if the competitor suffers loss due
to low prices, it may be a predator but not neaégsas
there is a number of various reasons why it idilegite
for the dominant to sell below its costs (sale lodrs

lived goods, sale support for additional assortngert - .
likewise) 2° In Europé® (France, Spain, ltaly, Ireland, Luxem

burg, Belgium, Portugal, Greece...), there is a lmem
of regulations forced by lobbying interest grouds o
small and middlesized businessmen, which in special
areas ban the belethe-cost prices, cheap advertising
and promotional sales, gifts for consumers, “two fo
one” and retail discounts under a certain limite3é
regulations are applied regardless of the marketepo
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and reason of the discount (see the Czech regulatio the deemed predatdt Still it is certainly worth recom
Section 2 of the Prices Act). The risks of suchcpro mending for decent companies rather to refrain from
dures endangering the competition are obviouseprot sending threats and creating memoranda on the-inten
tion of smaller entrepreneurs should be solvedthgro tion to destroy the competition as they can be aseah
tools of the public policy (fro example tax allove®s) evidence in an antitrust investigation. The evideno€
that are not so dangerous for the competition artlé aclear predatory strategy and not only of an irgérn
end for the consumers” welfare. communication on expulsion of the competition is-su

The problems arise also when ascertaining averagi€ious (and it increases the chance of interventip
costs. In a number of industries, loss periodsrare the antitrust authority}’
peated periodically or haphazardly which do noy sta
away even from the dominant member of the market. | _
is not an economically reasonable solution to letiee 2-2-3- Compensation of Losses
market so that belowost prices are charged, which ) o
however may not mean that the dominant is planting Thg test of predation presupposes an examlnauon_of
force out or to “discipline” his competitors at tnear  the ability of the deemed predator to compensate it
ket. Prices, which cause shéetm losses to the domi 10SS& in the long term from the period of the price

not necessarily. least a possibility to do so). Hence the test ef Itiss

gompensation concerns a special and partial cempo

The Czech regulation in the Act on Protection o . .
Competition® forbids the dominant to abuse its posi pents of the predatory intentthe predatory intent not

tion by longterm offering and sale of goods for unJreaInCIUding the possibility O.f Ia.ter compensa_tion toe
sonably low prices, which does or may result inis d losses rgpresents a contnbl_mon to the socialanek
turbance of competition. In consideration of thet this the dominant reduced the prices.....

duce that the criteria of adequacy or inadequacyeds ered an integral condition of proving the _predatory
as other attributes of the predatory pricing wélecom ~ conduct (or also a concealment or a “curtain” foe t

patible with the current practice of European bsedie ~ courts for dismissing the accusation of the deemed
predatory activityf* On the other hand, as a necessary

piece of evidence, ECJ requires for the dominant to
2.2.2. Predatory Intention have a real chance to compensate incurred losgeh. S

evidence is considered sufficient which proves dhby

In addition to the beloveost price, a typical fea probability (!) of the fact that the predatory pmig will

ture’’ of predatory activities is the existence of a pred exclude the dominant’s rival out of the markeThis is
tory intention “Strong expressions” of businessmen irin my opinion quite hazardous, too due to its it
their internal correspondence and communication (“tness as the markets keep changing and the deemed
disqualify” a competitor, “to destroy” him and lik&se) predator cannot forecast when the competitor vidll f
may not be a legally relevant proof of such iniemti nally leave the market and whether it will do itadt
Such manager is worth much greater suspicion wh@hether for example it will not provide temporary
claims he wants to have good relations with the -comrsources that will help him survive the low priceB)e
petitors— it is only correct to investigate him for collu to this very fact, the deemed predator takes at giga
sive conduct. On the other hand, it is hardly dulesio as any economic “calculations” are impossible; one
disprove existence of an explicit plan of disquatif may perhaps apply only very rough probability -esti
the competition by means of temporary sacrificehaf mates.

profit. The very intention certainly cannot be cie From the point of view of the European doctrine and
but if there is one, *it may help the court to met the  gecision making, it does not matter whether the idom
facts and to anticipate the effecf§”. nant has actually compensated its loss or it ingisb

Since in the normal competition, the existence adt the moment or whether it e was able to do it ex
acompetitor is always subjectively troutdeme, there ante(!). An ex post excuse that in the end, theidant
is a problem with identification of what is alreathe did not make it (perhaps due to the fact that fic&in
exclusionary intention and what is still a pure dem proved to be a stronger competitor or because edgpe
stration of general competitive rivalry. Therefdfee reaction of an antitrust authority crossed theritiom
economy anticipates objectification of the intentiest pefore it could have been realized), cannot bepiede
—the thing is that the intention to exclude somgbaat  as a (woulebe) legally relevant bonus for the predator.
of the market is not considered commercially sdasfb If the price reduction by the dominant is motivatad
the exclusion was not actually reachedt is certainly generating higher profit or reduction of loss, tibald
better and ascertainable in contrast to the cl@sthé not be considered predatdfy.The criticism of the
mannish” statements in the internal corresponderice narrow approach to the predator's costsevertheless
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objects that the belowost sales by a strong undertak actually did not rise (see the foregoing paragrafing
ing have to be examined in terms of the “opportunitthe other hand, according to Motta (in the quotedk)v
costs” rather than in terms of absolute data aloeit it should be admitted as evidence of efficienciesti
costs; real costs of the dominant connected with tHying the price belowcosts, that the deemed predator is
predatory activity might be easily overestimated. active at complementary markets.

It is particularly difficult to diagnose possiblegga Usual conduct at the competitive market is when an
tory activity when a new comers enter the marke: t incumbent firm reacts to the price reduction aftes
general (!) reaction to that is usually reductiémpoces entry of a new comer, who usually makes use of fowe
by the existing members in comparison with the printroductory” prices. This should not be automalig
evious period (due to the fact that the introdugctor(perse) prohibited even to the dominant already oper
prices of the new comers are usually lower than thating at the market if it could not react adequately, it
current market prices). How shall we distinguishea would distort the market conditions and damage the
action of this type from the predatory price retht® competition (ineffective competitors would be moti
There might be mistakes of both types (a competitiwated to enter the market) and simultaneously tre c
reaction is qualified as predatory activity, and fire  sumer welfare.
datory activity is considered a standard competitiv
reaction). As it will be difficult to bear the bued of
proof, the fears of predatory activity will be peilly
correct only if the dominant is not able to provithe

antitrust authority with a trustworthy economictjfis Price reduction as a reaction to competitive prises
cation of his procedur®. therefore possible but not below the level of therage

These days, the compensation of loss sustain¥ riable costs. While certain types of losses astifj-

. : ) . able for a prospective competitor entering the megrk

during the period of low prices under the averagg-v _, . . .
! . : this does not apply automatically for the curretdin
able costs is considered an integral part of tieelgory : .
. 6 ) articular dominant) member of the market. On the c

test in the USA® and the European judgments tend t ) )
) 7 . CY rary, even a dominant may reduce the price down to
its as well*” A defence on the basis of inability to com the level of his average variable costs even thcugh
pensate the loss may not be reliable for the alnose 9

tioned reasons- ECJ has rulef that under specific underm.ines the position of a small competitor oew
) : . competitor thereby. A contrary rule would grosslg-d

circumstances of one case, it was not suitableqaest tort the market and purpose of the competition

evidence of the fact that the deemed predator laad h '

areal chance to compensate its losses. Accordirigeto

Court, it must be possible to punish the predatyr a2.2.6. Prices in HighTech Industries

time there is a risk of excluding the rivals..

In one opinion, the strategy leading to a stternn Low prices in “HighTech" industrieshave further
lowering of consumer prices which is not followeg b economic justification regardless of the respective
the corresponding higher price in the long ternousth dominance of the one applying it. These industnzge
not be considered an ammpetitive ond? It is disre  often a network nature and they achieve significant
garded, however that a number of piredators do network externalities (the extent of the networtkeats
not act hoping in a future monopoly profit but omiith  other members; the successful firm is the one \akeg
the aim of keeping the settled level of oligopadist control over the network even though its rival nhaye
prices that might be disturbed by an aggressival.iv  perhaps a technologically more advanced solution).

Fixed costs are high and the marginal ones insignif

cant™ The one who starts building a network wins
2.2.4. Loss of Consumers one talks of the first mover advantage. Nevertigles

winning means spending of great efforts and invest

It is not required to prove the loss of consuniers Ments from the very beginning, even at the price of
curred a result of the predatory pricing. It wobklalso @loss as the slight initial advantage can, by mezfns
difficult if not even impossible. In the short terprices the “snowball” method, extend into a significant domi
fall during the price exclusion and the horizontiéir ~Nance at the market.
subsequent growth aimed at (super)compensatidmeoft Hence the competition is the most intensive at the
predator’'s loss may be very long. Moreover, inaert very beginning- then one competes not at he market,
cases, the predator even fails to get to this sfage which is only appearing, but rather for the maiiksslf.
various reasons but his conduct is not the less dange Until the wouldbe competitors are at this stage (and
ous to the competition. The attbmpetitive conduct of there is no ex ante dominance), one cannot tatkef
the predator may not be excused by the fact th#ttén predatory pricing at all (the basic condition, itee
end the consumer had profit from it (or from thedominant position at the market, is not met). Hogvev
predator’'s lack of success respectively) as theepri if one of the market participants has acquired mido

2.2.5. Price SeliDefence
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nant position and tries to strengthen or keep itneans analysis of the predatory pricing. There is no plhere
of the predatory pricing, the law should preverftatm for a simplifying approach only on the basis of rxa
doing so and the dominant should be punished for iiting average variable costs either and judiciati-de
regardless of the fact that a network industry ds-c¢ sions do not maintain this approach eithethe thor
cerned. ough examination of conditions of entering the maark

Another case is the possibility of making uséas the decisive importance. The predatory strategy
of the dominance on one market to acquire dominatidiot credible when these conditions are easy omnate
also at the “neighbouring” market with complemenptar made more difficult by means of predatory actisitie
goods. To this end, one may use of the predatdcy pr  There is a suspiciGhthat these days, antitrust dec
ing at the neighboumarket together with the tying of sions in this respect protect rather the compstitban
products:? The answer to such situations is not autathe competition. The border between the exclusipnar
matic and it requires thorough analyses. If comglem conduct of the dominant and usual hard compettipn
tary products are concerned, will their providetually means of a better economic performance is not very
be interested to request lower prices for the corsu distinct and its assessment depends on a number of
welfare (in order to stimulate the demand) thathi§ factual circumstances of the particular case. Héinice
was done by two separate competitot$fow does the not possible to rely on a single “pseudoexact” éathr
consumer’s interest comply with the fact that hesloe  of the predatory pricing as it may happen that eesalt
has to buy tied products for a lower unit price mpoof this, laws will be used to disturb and undermihe
hypothetical separation of the products but foighér competition instead of its protectiéh.
price than the price of one single product would be The are two possible scenarfibsf incorrect appti
(which is however not supplied separatefyfull-line  cation of the anttrust regulations: incorrect accusation
forcing), which the consumer is interested in ?€8iv and incorrect nomccusation. Incorrect intervening-be
the complementary nature of the markets, is itlyealcause of predatory pricing may be costly as it trairs
more probable that this will be for the consumthe price competition, i.e. the main battlefield the
ers’welfare? It is not unnecessarily and a priarigef  competitive conduct. In the course of time, by nseah
ous- as regards the competitiorwhen a great com market powers operation, its costs will be probatdy
petitor tries to enter a new product markehis mar  reduced (in contrast to the costs of the incorrest
keting, technological, research and developmemanfi  intervening® into the anticompetitive conduct).
cial and other ca_pacities probably allow him tovelmat As regards low predatory prices, two types of-mis
a small competitor could not. Nevertheless, | do ngy e anpear mistake | (incorrect accusation) and mis
doubt that the predatory pricing does not beloniggal 50 || (incorrect acquittal). As regards the inect
methods of getting established on a new market. accusation, the social cost might be the lost ratitw

of the dominants to invest and to innovate as bgnmae
i of the price regulation ex post, means may be taken
3. Assessment and Standpoints away from them (or not awarded to them respectjyely
which they need for the economic recoupment of past
If we strictly insist on the test of the belewst jnvestments and to finance other innovations. $ocia
price in connection with the requirement of thesloswelfare is hence reduced due to the lower ability t
return, it may result in a fact that a number ofr@g  innovate and to decreased incentives to risky prere
sive price conduct damaging the competition may reyeurial conduct. As regards the incorrect acquidal
main unpunished. The propo¥ato replace these two ajlocative inefficiency may emerge and in casecoéf
tests with two basic questions (1. Has the deemegbsed markets with high entry barriers, these otife
predator dominant or monopoly market power? 2. Igay not be only shoterm ones at all.
there a credible theory that would prove the pryat  apy exceptional price that differs from the “curten
activities by means of facts corresponding to teoty price” established usually by the market, is a sobj
— including the predatory intent?) has neverthetess . .ier of the adhoc casuistic and value (eatlaw)
disadvantage of unpredictability, low legal certgiand .5 nded considerations, which only with difficaki
arbitrary nature. find a reliable and unambiguous verification tests,
In the eyes of the public, predatory activitie® arwhether public or private legal ones.
probably the most striking form of discriminatioy b the general criteria of correctness and faimess of
strong competitors at the market. In practice & been 1o ontent of legal behaviour apply. They involve

proved howeve? that it occurs only rarely as it is mqa| bargaining power of the partners and hence
avery expensive strategy for the predator thatlBan jnqjyde also the protection of the weaker partyt no

substituted by less striking strategies with thenesa exclusively of the final consumer in all cases but

impact. instead of the entrepreneurs (competitors), too.
Any simplifying unambiguous rules in the form of

theses from physiés have no place in the antitrust
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In the conditions when the market sedfjulation
does not work, one shall simulate hypothetical ratrk
conditions and compare possible prices of subabtat

goods that would be achieved under similar busine

terms under an workable competition.

and Czech ContégxtPravni forum 2008, No. 5, pp. 18192.
It is a standard in market economies that the optioseason
sales is regulated and synchronized in such mahagtheir
spontaneous development does not disturb econoame c
B tition and that they provide better informatiamort also
to the consumer: sales campaigns are organizedeirperiod

In some respect more accurate tests of pric® that the consumer can make a reasonable dedisite

“correctness” are available in the public legalceri
regulation and in the ex post regulation of thedem
of dominants who abuse the prices to exclude therst
out of the market (or to prevent entry of woule new
comers to the market) or to exploit participantsthaf
market. Both exceptionally high and exceptionatiy|
prices and rebates are subject in particular tanéxa
nation of their economic impact on the competitom
consumers. Value judgments of correct or fair cahdu
are not excluded in these cases either. A normati
value judgment specified and concretized by judlici
decision or by a decision of the relevant admiatste

real time with the knowledge of all relevant disatsuand he
does not risk that he would miss a more advantagefier by
waiting for a later, even more advantageous one.

4 Cf. Section 424 of the Commercial Code, accordiag t
which the seller is not liable for those defectgoods about
which the buyer knew or ought to have known attitme the
contract was concluded due to the circumstancesrumhlich

it was concluded, unless such defects affect ptigsewhich
under the contract the goods are supposed to have.

5 A problem may be the stalled suspiciously low pricesit
{naive to rely just on the lower price as arid¢atbr of lower

aquality and the higher price as an indicator of thigher

quality; a sophisticated distributor might sell Blew quality
for higher prices just to prevent any suspicion bafing

authority body is a more suitable tool of the pric&uspiciously cheap. On the other hand, {itass goods can

correction than an ex ante price regulation, whHust&
direct and indirect costs might be tremendous.

" prof. JUDr. Josef Bejéek, CSc., works as a professor of
commercial law at Faculty of Law, the Masaryk Ungigr of
Brno, the Czech Republic

! This was notices by A.Smith and developed by K.Mar

2 Such thought is also possible that in this conoactthe
exceptionally low price might be even the unfairsiness
practice in accordance with Annex No. 1 to (theljpulegal)
Act on Consumer Protection (Act No. 634/1992 Caddls
amended). A business practice is inter alia mistepd the
entrepreneur

offers for purchase products or services for aagenprice
without stating the reasons, on whose basis theunoar
will become convinced that he will not be able tovide,
himself or through another entrepreneur, a supplyhe
said or equal products or services for the pridiar the
concerned period and in a reasonable amount iniccons
eration of the nature of the product or servicehim extent
of the advertisement and the offered price (ingitin
advertising);

(If the consumer was invited to a speedy purchasthis
manner for an exceptionally low price, it forms gubject
matter of thegoublic legalban in the interest of protection of
the consumer’s free will);

© ... untruly states that the product or service wél offered
only for a limited period of time or that they wile offered
only for a limited period of time under special ddions

with the objective of making the consumer make ans

immediate decisions without providing him with asen
able period necessary for an
(Motivation of the regulation as well as the manokpro-
tection are similar).

3 Sales campaigns and provision of rebates are suaigErto
public legal regulation of the competition proteati For
details see Bejéek, J.: Cenova diskriminace a tzv. dvoji ceny
v evropském a Ceském kontextu [Title in translation: Price
Discrimination and the soalled Dual Prices in European

informed decision,

be often purchased for very low prices.
® Cf. Sections 167 1268 of ABGB.
 Section 934 of ABGB.

8 Looking for a standard that would differentiate qmftitive
prices of the predator ones, is addressed for ebearimp
Sullivan, E.T.— Harrison, J. L.: Understanding Antitrust and
its Economic Implications, LexisNexis, 2003, p. 3t%eq.

Elzing, K.G.— Mills, D.E.: Predatory Pricing and Strategic
Theory, Georgetown Law Journal, 2001.

10 Supreme Court of the USA in case of State Oil C&han
522 U.S. 3, 15 (1997), a motto adopted from thérttadf the
book Kasten, B.: Hochstpreisbindungen , Nomos \gerla
BadenBaden, 2003.

1 Cf. Bejeek, J.: paper quoted in footnote 3, pp. 18192.

12 ps early as in 2000, the German Bundeskartellamttafe
the German undertakings Wsllart, Aldi Nord and Lidl to
sell certain products from the field of basic fomdisunder
the applicable acquisition price and ordered thermtrease
the price of the goods. It stated inter alia thegt benefit of
undercost prices for the consumer is not only temporary
(after removal of competitors from the market, canteation
rises) but also insignificant. From the middénd long term,
the remaining competitors have a greater spacepfime
increases not only as regards a few campaign ptetut the
whole assortment. Restricting the competition byfaiin
damaging of middisized undertakings is however permanent
and perceivable. According to the statement of diffece
chairman U. Bdge, the main purpose was to prevanminy
out the independent entrepreneurs from the manketnifair
price strategy of large undertakings with a greatkat power
event though in a fair competition, they would becessful.
Cf. http://www.bundeskartellamt.de/wDeutsch/aktesihk
tuelles.phpof 8 September 2000

Sullivan, E.T—Harrison, J. L., quoted work, p. 315.
Economies of scope and scale

5 cf. Sullivan. L.A.— Grimes, W.S.: The Law of Antitrust:
An Integrated Handbook, Thomson West, 2006, p. 159.
®Mc Gee vr. 1958, quotation according to Motta, M.:
Competition Policy, Cambridge, 2004, p. 413 et seq.

17 According to the subjeeantrepreneurial approach, which
has nothing in common with the narrow approach he t
business name as an identification pursuant to Gbex

14
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mercial Code. The wider or multhieaning term “undertak
ing” is used accordingly.

18 Cf. Bishop, S~ Walker. M. The Economics of EC Cem
petition Law, Sweet & Maxwell, London 2002, p. 220.

19 This is the case of Microsoft, whose reputatioroading to
the judgment resulted in the fact that potentiahgetitors did
not even try to compete with it. Cf. ibid., p. 224.

20 As emphasized by Bishop, SWalker. M.: ibid., p. 222.

2L Cf. DG Competition discussion paper on the appticaof
Article 82 of the Treaty to exclusionary contraddecember
2005, Article 95.

22 Cf. ibid, Section 133 in connection with Section 8.

Child, European Community Law of Competition , @&Hd.,
Oxford 2008, p. 956.

% This is a controversial statement as the intentifiorce
the competitor out of the market is not astimpetitive itself
but on the contrary, it is imminent to the competitprocess.
It is difficult to restore the state of someone’sndh and
economists are not qualified for examinations iis thery
field — cf. Faull, 3~ Nikpay, A.: The EC Law of Competition,
2nd Ed., Oxford University Press 2007, p. 376.

33 T7.83/91 Tetra Pack v, Commission (1994).

34 This is a conclusion of Motta in the quoted work4g9.

3 According to the Motta’s quoted work, p. 453

28 ¢f, sullivan. L.A.— Grimes, W.S.: ibid. p. 168. | am of the " Cf. Section 11, par. 1, subsection e) of Competitio

opinion, however, that no objections may be raiagdinst
such “predatory activities” as it is pmmmpetitive, rationadi
zing and in favour of the consumer.

24 Bishop, S—Walker. M.: ibid., p. 221.

% |n Sullivan, E.T.— Harrison, J. L., p. 316, there is anllu
strative example of the judgment of the SupremerCaifithe
USA of 1986 (Cargill v. Monfort of Colorado, In&79 U.S.
104): the plaintiff raised objections against therger of two
of his competitors who might have used predatoiginy and
reduce the prices to the level of their costs dy atightly
above this level in order to get a larger marketrshlf the
plaintiff had wanted to remain competitive, he wbbhve to

Protection Act.

37| refer to and paraphrase Motta’s approach, queterk,
pp. 449-453.

% Judge Brandeis, quotation according to SullivarA. L=
Grimes, W.S.: quoted work, p. 172. Ibid., on p. ,1@B8other
witty statement of the judge Easterbrook is mermbavho
admonishes to caution when judicially interveninghwthe
business: “Wisdom drops far behind the marketawyers
know less about business than people whom thegsept...
A judge knows even less about business that thgelan."
(Easterbrook: The Limits of Antitrust, 63 Tex. LeR 1, 5-
1984).

reduce the prices as welhe would not have been forced out®® Cf. Korah, V.: An Introductory Guide to EC Compigtit

of the market but his profit rate would have bediected
thereby. The court, however, did not identify witte threat
of predator pricing and it did not find any breasfhantitrust
regulations either as the real threat of reduceafitpwas
created not only due to the reduced competitiondsuthe
contrary due to an increased competition.

28 Motta, M.: Competition Policy, Cambridge, 20044@6.

271t is for example recommended to apply criterizaeérage
total costs (ATC). The total costs include the dixand the
variable costs. Cf. Joskow, P.L. Klevoric, A. K.: Bxame
work for Analyzing Predatory Pricing Policy, Yaleaw
Journal, 89 (1979), pp. 24370, quotation according to
Motta, quoted work, p. 448. Another approach (BultB. et
al.: Predatory Pricing: Strategic Theory and Legallicy,
Georgetown Law Journal 88 (2000), pp. 2Z3D) once
again requires examination of the average incremhamasts
(AIC), which include the addition to the output der add+
tional predatory sale and reflect also any fixedtgdncurred
due to extension of new sales. These costs arealpisob
amore accurate criterion, however, it is diffictdt ascertain
them in practice.

28 Areeda, P.E- Turner, D. F.: Predatory Pricing and relatedgf

Practices under Section 2 of the Sherman Act, Hdrlkaw
Review 88 (1974), p. 716 .

2 These are costs, by which the total costs rise r@sudt of

the addition to the output. Prices below thesescgatirantee
that the undertaking does not maximize the stesrh profit.

It is a type of variable costs as it follows frofmeir very

definition that the fixed costs may be affecteddmanges at
the output.

30 Average variable costAVC) - this is a sum of all variable
costs classified by the output as a substitute roértjinal
costs”. The reason of the compromise is the faat the
addition of marginal costs per unit of an outpubruat be
ascertained from the current books as these useatlywith
monitoring of average variable costs.

31 According to the case AZKO-62/86 AZKO v. Commis
sion (1991) ECR -B359 (1993), according to Bellamy &
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Law an Practice, 8th Ed., Oxford Portland Oregon 2004,
p. 157.

4050 for example in the case AZKO, the predator teresd
the competitor at two meetings that he would afq@iow--
cost prices unless the competitor would withdraanfrthe
market and in addition, a detailed plan existedcueisg
measures to be adopted by AZKO in such instanceDGf
Competition discussion paper on the applicatioAnitle 82
of the Treaty to exclusionary contracts, Decemb@652
Article 113, Note 71).

41 Sullivan. L.A.— Grimes, W.S.: quoted work, p.169.
42 Cf. Faull, 3~ Nikpay, A.: quoted work, p. 379.
43 Bishop, S~ Walker. M., quoted work, p. 233.

44 cf. Sullivan. L.A.— Grimes, W.S.: quoted work, pp. 164
165. For example the producer may have large stufck
unsaleable goods of a certain type (for exampletype of
TV); the most important questienregardless of the produc
tion costs of the goodsis: how to use this stock to maximize
revenue? It may turn out that it is impossibleet the goods
for a price corresponding to the costs spent. Maglke with
great discount damaging the competitors willtlithe costs
lost opportunity to the difference between tmeoant of
the price after discount and the highest price iptessfor
which the goods might be sold.

S |bid., p. 234.

4 Cf. the case Matsushita Electric Industrial CoZenith
Radio Corp. (1996). The predatory pricing of Malstss in
the USA as criticized by the competitor and supgbrby
sales on the domestic market in Japan would lastriany
years and assumed losses would be so extensivi taild
not be possible to hope in their return even if ddahita
gained a monopoly. The action for predatory pricings
dismissed as the supposed predatory activity did hawe
areasonable economic sense.

47 Cf. C-395/96P Compagnie Maritime Belge NV and Dafra
Lines v Commission of the EC (2000). See Bishop,—S.
Walker. M., quoted work, pp. 23738.
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“8 Tetrapack I, C333/94P, 1997, par. 445. % The Czech language does not have awoel expression
9 As in Bishop, S— Walker. M., ibid., p. 238. for the GermanFaustregel“or English ‘fule of thumb

50 ¢f, Sullivan. L.A.— Grimes, W.S.: quoted work, p. 163. ' Utton, M.A.: ibid.

SLCf, fixed costs of covering the territory with agsal of ~ Similarly Schulz, N.: Wettbewerbspolitik, Eine Eiirung
mobile te|ephones and margina| costs connected m aus der industriekonomischer PerSpektiVe, Mohmbegtile
rating of another individual mobile phone which atese to 2003, p. 174.

null. %9 Cf. Hylton, K. N.: Antitrust Law- Economic Theory and
%2 Reducing product differentiation, leveraging. @fr éxam Common Law Evolution, Cambridge University Pres02,
ple connecting the operation system with the systeMMP ~ P. 214.

players. 50|t the predator activities are not sanctioned, tharket
%3 As Motta claims in the quoted work on p. 453. Imliidn, ~ remains in the natural original condition so the threat of
he says that supplies of two products from the sameo ~ Competitors entering the market restricts monopgiisces.
polist are usually more advantageous for the coesthan if On the contrary, an incorrect sanction discourafyesn
he received the same products from two various [polists. competitive conduct both the current as well aspbtential

54 Sullivan. L.A.— Grimes, W.S.: quoted work, p. 174. memb_ers of the market. Courts are not equ_ipped_dmple_te
analysis of all predator strategies described ionemic

literature. If (cf. ibid) courts proceed in suchmmar that they
consider any of the options described by the thdonpe
predator activities, an incorrect sanction for a-Baisting
conduct is more probable.

% According to Utton, M.A.. Market Dominance and
Antitrust Policy, 2 nd Ed., Edward Elgar, Cheltemha003,
p. 124.

“Acquis communautaire” and the National Legal Pracice

(With Respect to the “Ad Hoc Competitor”)

Petr Hajn

The winged expression “acquis communautairethe technological machine and contained information
does not refer only to the facts that the individeel  about its price, guarantee, and supplier. In aalulitthe
member states apply the immediately effective nasfns billboard showed a wall, a picture of a woman, and
Community law, that the European directives argpro aprominent text reading “bake...” [upe¢...] and con-
erly transposed, and that the decisinaking practice tinuing one line underneath with the words “...a wall,
of the European Court of Justice is being respectefbr instance” [...tieba zed].

A significant body of normative solutions, decisima- This billboard was challenged for breach of copy
king principles, and purposeful procedures is als® p right law in a suit filed with the Regional CountBrno.
vided by the legal practice in the individual membeThe judgment of the courtunder No. 23 C 22/20058
states, i.e., by practices of nemaking, legal advisory, of 16 December 2005 started from the fact that the
company law, judicial judgments, and administrativg|aintiff (Z.S.) was the author of the lyrics toetlia
decisions. The present article points out how #milf- mous song “Put one brick to another” [Dej cihlu
arity with two Austrian decisions could have faeiled k cihle] (popularly known in the Czech Republic also
and speeded up the decision in a Czech case, Wh@g@er the title of “Doing” [Dé&lani]). The plaintiff’s
nature was not unique. lyrics contain, among others, the following ver§mke
some bread, for instance, build a wall, for ins&nc
[upec tieba chleba, postav tieba zed’]. The advertise-
The case of using a part of song lyrics ment thus used, without the author’s approval, ra gfa
for an advertising slogah the said lyrics, which are commonly brought to miad
those people who perceive the billboard and knaoav th
Recently, Czech courts adjudicated a dispute- cofext of the song.
cerning an advertising campaign in which the dedend As regards the legal qualification, the court based
(B.) advertised a concrete mixer. The billboardeadv decision on the fact that the text of the said sooig
tising the product was dominated by a photograph afitutes a “work” in the sense of Act No. 121/2088.
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on Copyright and Rights Related to Copyright, ds-su  Thus, the appeal court upheld the judgment of the
sequently amended and as amending some other ldfwst-instance court by accepting its opinion that the
(hereinafter referred to as “the Copyright Act'nda unauthorised use of the plaintiff's work gave risghe
that Section 2 (3) of the Copyright Act protectsioamg  plaintiff’s right to satisfaction, while deemingettform
other, parts of a work. Where a part of a worksed: and manner of apology as reasonable with respeheto
for advertising purposes, the author of the worksimuinfringement. In addition, the unauthorised usethef
issue an approval for such a use. The -firsstance work without the author’'s approval resulted in the
court found it quite indisputable that the adverient fendant’s unjust enrichment. Its amount was sethen
for the product did use a part of the plaintiffenk and basis of information about the amounts of usual- pay
that the text could cause a wide segment of théigpidb ments for the use of one’s work for advertising-pur
think of the text of the song “Put one brick to #rer.” poses on billboards.

In this way, the defendant unlawfully infringed tire The defendant did not accept this judgment and file
plaintiff's authorship rights because the wide publ an appellate review to the Supreme Court of thecEze
including artists, may have believed that the pifiin Republic. Her main argument was that the disputed
had given his consent to the defendant for the qrep advertisement did not accompany the text with the
of using a part of his work. The defendant wassthumusic, while the plaintiff's text forms an insepale
sentenced to the payment of the amount of CZiyhole with the music. The agreement between the tex
200,000 to the plalntlff and the pUb"C&tiOﬂ, at bevn of the song and the text of the S|ogan was consibdas
expense, of an apology printed in a natiade news insignificant in the defendant’s petition, allegedl
paper and worded as followsAfology. In an exterior achance combination of three words of the advewisi
billboard placed in September, our company used thgogan with three words of the song lyrics. Whaswa
phrase “Bake...a wall, for instance” to advertise thesignificant from the legal perspective was mairthe t
sale of a mixer of construction materials. By thif, argument that the text “Bake... a wall, for instance”
we made the unauthorised modification and use @bes not meet the statutory elements of a worlggpei
apart of the song lyrics “Put one brick to another, neither a work nor its part but merely individuabnas
which reads “Bake some bread, for instance, builfrom which statutory features of a work cannot lee d
awall, for instance.” We hereby apologize to MrSZ. duced. Such words could nefaccording to the opinion
the author of the text of the song “Put one brick texpressed in the petition for appellate reviewleter
another.” B., k.s.” mine any individualization of a work with respect t
The defendant’s appeal was heard by the Supreroepyright law.

Court in Olomouc. Its judgment of 13 September 2006 The plaintiff's position on the petition for appaté

ref. No. 1 Co 64/20083, started by stating the fact thatreview stated that the ruling of the appeal couasw
the fundamental authorship rights include the right correct. The correspondence between the advertising
the inviolability of one’s work and the right towgi slogan and a part of the plaintiff's lyrics couldtrbe
approval to any disposal with one’s work, as weltfze  accidental. The results of the plaintiff's creativetivi-
right to reasonable satisfaction where an unawgkdri ties were, thus, clearly used for the defendardieen
infringement of copyright law occurs. Such an intising purposes.

fringement was found by the court to consist maofly In its judgment (see Note 1), the Supreme Court
any alteration of a work, or some other interfeeencqnq the appellate review as admissible. It stabed
with one’s W(_)rk’ W'th‘)%“ the author_’s apprO\_/aI @Y he crucial issue in the case was whether theteatcbf
use of_and d'SPosa' with a W(_)rl_( without a licenesth e advertising “slogan” for the concrete mixerawal

ing being provided. In the opinion of the appealito fy infringed on the authorship rights of the ipkff

the advertising slogan copies, in its entirety,adt ®f < the author of the lyrics of the song “Put oriekbto

the plaintiff's text. The conclusion that it is a part of . ihar (also known as “Doing”). The Supreme Court
the lyrics of the song “Put one brick to anotherls  eterred, among others, to the following sectidBec
justified also tha_nks to_the presence of dots endle 4, 2(1) of the Copyright Act, which provides ftire
gan because it is obvious t_hat_a part of the teas Wgeneral characterisation of a work that is subject
omitted. Because of the familiarity of the songhatite copyright law, Section 2(3) of the Copyright Acthish
general public and the uniqueness of the textai not provides what parts of a work are covered by capyri

possible-in the opinion of the appeal couftio arrive |3y and under what conditions, and Section 2(4hef
at anything else than the conclusion that the didireg Copyright Act, which deals with the issue of a proc

slogan uses a part of the plaintiff's song lyrBg.using  ggseq or translated work. For the purpose of tie sa

the disputed biIIboar_d,_trle defendant, thus, it  gish e, these provisions state that copyright e
unlawfully on the plaintiffs work and violated h&U o015 among others, works of art, which constithte

thorship rights to the lyrics of the song "Put dmek 0 niqe result of creative activities of the authad are

another.” expressed in any objectively perceivable form .- re
gardless of its extent, purpose or significance.révo
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over, copyright law protects also parts of a wshang The case of a melody processed
as they meet the general characteristics of a worgy advertising purpose“s

pointing out that further rvorking cannot affect the
rights of the original author. The judgment alstedi

extensively Section 1(6) of the Copyright Act, wiic

provides a negative definition of a work that idj@et  jefendant was an Austrian advertising agency which
to copyright law. prepared a promotion campaign to celebrate the- anni
The judgment of the Supreme Court further extenersary of its client (an important banking ingitn).
sively presented the key ideas on which the pristect The campaign included a radio commercial with back
under copyright law is based, relying on the warkh®@  ground music and a “congratulations” song with the
major Czech copyright law expert |. TeleThe judg text “Happy Birthday,” which was identified by the
ment states and emphasizes that “copyright lavpés s plaintiff as an imitation of the weknown song “Happy
cial protective law, rather than some universas@me Birthday”, written by the plaintiff. The plaintifsought
‘collective’ protective law (systemy as it appears from 3 court judgment and an injuction forcing the defent
its nature. That means thathe subject matter of copy to refrain from the use of the plaintiff's musicabrk
right law may be only whatever corresponds, with re‘Happy Birthday” for advertising purposes even in
spect to meeting all the statutory elements of a&kwog processed or modified form unless it obtains the
according to the Copyright Act, to the said functib plaintiff's approval for such a use.
nature of this private law,which is present in all the The plaintiff's case relied on the provisions oéth
statutory conceptual elements of its subject maiter Austrian Copyright Act and the general clause in-Se

On the basis of this and some other general firdingjon 1 of the Austrian Act on Unfair Competitiono®
about the nature of copyright law, the appeal couthe firstinstance court (in its decision HG Wien of 21
arrived at the conclusion that “when assessing letet Aygust 1995, 38 Cg 101/95d) and the appeal conrt (i
the defendant infringed on the plaintiff's authopsh jts decision OLG Wien of 19 December 1995, 3
right or not, it was necessary to reliably estdblisR 205/95) confirmed the plaintiff's case. They based
whether the use of the disputed (though minima{} te their decisions on the qualification of the caseoad
reaIIy did have the character of an intermediate afs |ng to the law on unfair Competition_ The ]udgme{f]t
the plaintiffs work (which is, in the public coristis  the appeal court stated that “acting against good
ness, known as a song, i.e., a composition witlosed competitive manners” is anybody whowithout a sig
form and based on a verbal text), or whether tbis ¢ nificant effort on their part simply takes over in whole
cerned the ravorking of the plaintiff's work or whether or in part the result of the work of another, thwre
it is none of these two cases. What must be taktn i Competing with such a person that achievedfter
account is that this case does not concern thegiobh  expending efforts and expenseshe result as the first
of an actual topic or idea of a work or its padf the one. When qualified according to the law on unfair
author’s creative- and, thus, protected activity cor  competition, this concerned a parasitical use & th
sisting in the manner in which this topic was pss&# results of another person’s work. The court bassd i
in its internal and external forms. The solutiontlof reasoning on the fact that the defendant used for
issue requires, among others, a professional éXﬁertadvertising purposes a part of a song whose music a
which the present court cannot perform itself. @ivelyrics were written by the plaintiff, drawing on eth
this situation, the conclusions of the appeal cdast general public knowledge of the song. Differences i
well as the firsinstance court) appear as prematurghythm, harmony, tempo, and interpretation of tbegs
where they already admitted that the plaintiffshas  were considered as indecisive by the court as g
ship rights had been infringed.” the average listenercareful and uneducated in music

On the basis of the aboweentioned consideration, could be under the impression that it is the saomg.s
the Supreme Court quashed the judgments of thie fird'his is what represented the parasitical use of the
instance court and the appeal court and returned therformance of another person. The plaintiff faedd
matter to the firstnstance court for further proceed the opinion of the court both financial and noefinan
ings. Before commenting on this decision, two decicial loss because the public could form the impogss
sions of Austrian courts will be pointed out in tea$ that he gave the approval to the use of his songnas
whose facts and legal assessments invite an ititeges advertising congratulation on the anniversary of th
comparison with the Czech case. bank.

The plaintiff in the next case was the famous €om
poser, lyrics writer, and musician Stevie Wondene T

271



Legal studies and practice journal research revue

The court dealt in an interesting and inspiring wap model or a base but served merely as an inspinatio
with the prerequirement of the existence of a competifor one’s own creative work

tive relation that needed to exist between then(iféi These considerations led the Austrian Supreme
and the defendant in order to justify the qualifima of  Court to conclude that the defendant did interfeith

the whole matter as a case of unfair competitidm®e  Stevie Wonder's authorship rights by reworking his
court deduced that the plaintiff, as the authort®® song “Happy Birthday” and using it in its adventigi
original song, had been in the position to be atile campaign. The Supreme Court also stated thatethi |
offer it himself for advertising relations. Thersfpan gssessment does not rule out a suit in the saneeocas
ad hoc competitive relationship arose between hith a the basis of some other legal titles, i.e., underaw of

the advertising agency in this particular ca3ée court personality protection or the law on unfair compper.
did not deal with the issue of whether protectionler

copyright law might be applicable in this casehaiigh

it did admit the possibility of such a qualificatidn the
court's opinion, it was enough in order to ban the
contested act- that it indisputably contravened the

general clause of the Austrian Act on Unfair Corpet o )
The plaintiff (a business company) was a manufac

tion, which was by itself sufficient for the ban. ) ; | lied b ¢ wholesal
By contrast, the Austrian Supreme Court (in its delrer Of sunglasses suppiied by means of wholesaler

cision specified in Note 4), in its position as tkeiew and general importers. The company had photographs
) . made of three weknown sportsmen, who were shown

court, assessed the matter mainly from the pointenf in the photographs as wearing glasses manufachyed

of copyright law. Basing its decision on the geher b grap 99

ym : _ JENCT8he plaintiff.
acoustic impression from both disputed compositidns . ,
considered as insignificant certain changes in bagm The defendant was a seller of sunglasses in Austria

present in the commercial song. At the same tilme, tSN€ included the said photographs in her advegtisin

court formulated important general ideas that gobd ~ Materials, after slightly altering them (probabliece

the dispute and which may be inspiring for the @bov tronically). Such use .of. the photographs had ne&nbe

mentioned Czech case. Thus the court stated, aibve @PProved by the plaintiff or the sellers or wholesa

that the question of whether a given work enjoys- pr 29€nts authorised to issue such an approval.

tection under copyright law is a question of lawattis The plaintiff applied to the court for a dilatorfaim

up to the court’s assessment. To make the assessmerind the corresponding securing motion (a petition f

is essentially enough that the disputed work isvsab an injunction). She sought that the defendant biside

ted to the court. In the case of musical workss thi den to use commercially the disputed photograpkis an

cludes the notation and a recording as prima faciéheir parts (extracts) for advertising purposese &g

evidence. This is because any evidence can bedeondion was substantiated by reference to the provssiaf

ered as “visible” evidence if it is commonly acdbts the Austrian Copyright Act and by pointing out thiae

to human senses, including acoustic evidence takeover of the photographs from the advertising-pro
A work worthy of copyright law protection was spectus of someone else is aninst good_ mannéms in

deemed by the court to be any result of creativel-in SENSe of the general clause in the Austrian Acton

lectual activity in which the personality of thetiaor is  air Competition.

manifested and whose uniqueness differentiates the The defendant claimed that the action is inadmissi

work from other works. In the case of musical worksble as far as the plaintiff referred to originapgaght

the creative uniqueness consists in the individied since only a natural person can constitute an autho

thetic strength of expression. Where a dispute @orsc  addition, the plaintiff failed to evidence the righof

an alleged plagiarized work, correspondences in ttsage to the said photographs. The defendant ebject

creative parts of the works are decisive. A comesp that she obtained the said glasses together with th

dence in the characteristic part of the refrairesents advertising materials from a salesman in an EU tgun

an infringement of copyright wheredespite deviations While the salesman had, in turn, obtained them from

in individual features- the overall impression is identi @wholesale agent mentioned in the claim. She further

cal and the similarity of both works is clearly pepti ~ stated that an infringement of the authorship sgbit

ble. Such a reworking then requires that it be apgad ~ athird person cannot be prosecuted according to the

by the author of the original workihe possibility of law on unfair competition.

a free reworking is allowed only where the featuoés The firstinstance court (in its decision LG Steyer 4

the original work on which the new work relies areCg 181/05h of 23 December 2005), did not grant the

entirely backgrounded. Free use of an authored worikjunction request under the reasoning that it hatd

presupposes that the original work is neither takgar been specified from whom the plaintiff obtained the

nor reworked and that the original was not used aslaimed rights of usage. The court did not evemgra

The case of advertising photographs used
by another competitor
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the plaintiff's reference to the general clausetlie of view of the special regulatichit is not necessary to
Austrian law on unfair competition, whose applioati apply the qualification according to the generausk
—in the court’s opinior- was excluded by the existenceon unfair competition. The law on unfair competitio
of the special regulation under copyright law. however, supplements under certain conditions the

By contrast, the appeal court (OLG Linz, in itsidec protection provided under laws of intellectual pedy,
sion No. 4 R 18/06d of 26 January 2006) did grhat t mainly copyright law. This, however, could not be
injunction requested by the plaintiff because insid  applied in the said case becaube plaintiff did not
ered it as verified that the plaintiff had the igtof ~sufficiently attest the facts required for allowitgr
usage to the said photographs. It decided so obasis Protection under copyright law. The defendant, bgc
of the plaintiff's affidavit on the acquisition afsage trast, interfered within the plaintiff's legal spiee by
rights, even though the affidavit included neitlery taking over her advertising material. Such a taker
data about the author of the disputed photographs ris to be particularly denounced where it concerms a
any specification of the manner in which the usag@dividual and unique result of work. In the evémat
rights were transferred to the plaintiff. The coamgued the uniqueness is such that it might even enjoyepro
that the proceedings concerning the preliminaryrigj  tion under copyright law, any tat@ver of the result of
tion do not require such “full evidence”. It stredsthe another person’s work must be considered as against
fact that the defendant did not attest usage rightese good mannersin the given case, this did not concern
disputed photographs in any way whatsoever. the mere infringement against the right of anotber

The defendant filed a petition for a review of thisSon because the plaintiff was also affected induen
decision with the Austrian Supreme Court. According€titive position.
to the court’s opinion (identified in Note 5), ita® not In his extensive commentary on this provision, Wal
possible to base the dilatory claim on copyright la ter® expresses the fundamental idea of the said decisio
because the plaintiff did not sufficiently attest lusage as follows: the general clause of the Austrian Aot
rights to the said photographs. The court of reyiewnfair Competition provides a protection to a cierta
however, agreed with the plaintiff as regards leéerr  pPerformance against its takeer for competitive pur
ence to the general clause of the Austrian Act ofald  Poses. Such a protection is given also where sgbtsr
Competition. This differed from the opinion of tfiesst- ~ cannot, for special reasons, be applied or wheee th
instance court, which had ruled that any applicaté plaintiff did not assert them. At the same time, l\&fa
the law on unfair competition is out of the questin  Points out the two contrasting opinions on thisuéss
the said case as long as there is a special regulatSome experts believe in the fundamental freedom to
under copyright law. It admitted that copyright lawemulate where there are no special regulationgitigni
affords exclusive rights only to certain personstifars such a freedom, while others claim that protection
and subjects authorised on the basis of usagesyjghtunder the law of competition serves also the puepfs
while not specifying any general norms of behavioucomplementing the not entirely complete and perfect
At the same time, however, it stated that the rteke  System of special rights. Walter himself holds me€o
over of the results of another person’s work fovead Promise position, claming that two basic situatiorsd
tising purposes is in conflict with the generaluslea on to be distinguished. If the special protective lalwsnot
unfair competition. The facts of the case were abar Provide a sufficient protection against the imaatiof
terized by the Supreme Court as follows: The pifiint the performances of others, then law on unfair cetmp
had photographs made for her advertising materiaon performs a supplementary role in the protectb
which meant— because of the nature of the personsuch acts. However, it is a different case wheoegewr
photographed- significant financial expenses for her.tion against imitation is not afforded under spkcia
The defendant took such advertising materials omgy ~ rights because it arises from the legislators’ sleos
in a slightly modified form, thereby saving on cogtat and values applied in the legislative process. Then
she would have had to expend on obtaining photéhere is no place for supplementary protection lepans
graphs of such prominent persons. of law on unfair competition. This typically conoer

The Austrian Supreme Court argued mainly b ituations Where protection unde_r special_ _rightsms
stating thathe mere tak@ver of the results of another 1°Ng€r provided because the period specified fahsu
person’s work, which are not specially “protected,”prOteCt!on has expired. The temp(_)ral Ilmltatlorsc_)f:h
may, where some other conditions are met, constituprotection is based on the balancing of interestsieul
behaviour in conflict with the general clause orfain  ©Ut by legislators who connect the expiration o th
competition. Such a protection is not excluded hey t Protective period of time with the right for a fremula
fact that such results of work or any part theretdy tion". After the expl_ratlo_n of this period, the prot_ecn
also be subject to protection under copyright laithw Pased on personality rights or the ’Iaw on unfamco
respect to certain personghis merely means that in Petition may be admissiblein Walter's opinion- only

some cases where the plaintiff benefits from the point Under exceptional circumstances.
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Notes on the judicial decisions in these casesne’s acts, just as it is not the awareness oltifair
competitor that his acts constitute unfair comjuetit®

All three cases discussed above involved the-para [N the Czech case, another qualification was possi
sitical usage of works of others in one’s advertsi Ple, namely the one provided for in Section 48w t
activities (i.e., in the course of behaviour ofampeti Commercial Code, where unfair competition exterds t
tive nature), which could result in material or atle ‘the parasitic use of the reputation of a compamgd-
damage to the original authors of such works. Thdcts, or services of some other competitor withatime
plaintiff's cases and injunctions were most eailyen of obtaining a benefit which the competitor would not
in the Czech dispute) qualified according to the & be able to obtain otherwise for one’s own business
unfair competition. In the case of the congratoladi activities or the activities of someone else.” Them
song, the authorship rights of another person wwesst “product” used in this provision may analogicallg b
likely concerned; while in the case of the sungiass extended to commercially applied products of ietll
advertisement, such a qualification was not suffidy tual creation, i.e., the song titled “Doing” in tisaid
evidenced, even though it could not be ruled outhe  Case, or, to be more precise, the text of the song.
Czech case (the use of a part of song lyrics axlsar If the plaintiff in the Czech case on the misuse of
tising slogan), the possibility of seeking protenti apart of song lyrics had suggested to the couitttthea
under copyright law seemed to be saffdent, but it dispute be qualified not only under copyright lawt b
eventually turned out to be legally equivocal. lih aalso under the law on unfair competition, he ccdde
cases, however, there was always a potential conflimproved his chances of winning the case. The isoiut
with both law on unfair competition and copyrigatd. =~ might have been simplified and the rather suprising

In the Austrian cases, the plaintiffs based theffecision of the Supreme Court of the Czech Republic
claims on both of these legal qualifications. Tiairp might not have occurred: the court’s decision chede
tiffs case in the Czech dispute was not properly a the decisions of the lower courts and the casereas
chored; it stood- metaphorically speaking “on one turned to the firstnstance court so that an expert epin
leg,” being argued only with respect to copyrigyv) ion could be formed on the disputed issue of wirethe
although such a legal qualification was being ¢chafhe defendant infringed on the plaintiff's authopsh
lenged by the defendant from the very beginning arf¢ghts or not.
need not have been, for that reason, quite incifpelt There is also the question of whether the lower
Moreover, the Czech legal regulation did not rulean courts could themselves decide the matter unddathe
action due to unfair competition. This appearsaglye on unfair competition or not since they are notegaty
from the general clause on unfair competition ire-Se bound by the qualification offered by the plaintiff
tion 44 (1) of the Commercial Code the Act No. However, in order to meet the requirements of tager
513/1991 Sh., as subsequently amended (“the Comméggal qualification, the plaintiff would have togauce
cial Code”). According to this provision, unfairrmpe  acorresponding statement and possibly evidence. In
tition in business relations is such behaviour Wwhicthis case, this would mainly be the deduction et
stands counter to good manners of competition amyl mcould have and would have disposed of the lyricBi®f
cause harm to other competitors or consumers. Theng for commercial (mainly advertising) purposes,
competitor is defined in Section 41 of the Comnarci thereby assuming the position of the ad hoc corapeti
Code as a natural or legal person participatingusk While such a statement was not made by the plain
ness competition (a participant in business competiff, the lower courts could have proceeded in &cco
tion), regardless of whether it is an entreprermumot.  dance with Section 118(a) of the Act No. 99/1963, Sb
Therefore, there need not be any intermediateioalat as subsequently amended (the Rules of Civil Proce
between, on the one hand, the subject that is itiaghs dure). Where the presiding judge believes thamntagé
on the results of work or the popularity of someoner might be assessed differently from the pargml
else, and, on the other, another subject whoset®ffoopinion, this law provides for the judge’s possipibf
resulted in creating the work. requesting the relevant party to supplement therifes

The possibility of such an interpretation is alsdion of the decisive facts in the necessary ext&his
attested by the Czech decisioraking practice, which provision must be applied even to situations where
makes it possible to apply the conception of thdveed amatter might be qualified “even differently” frorhe
competitor. The decision of the High Court in Pragu party’s legal opinion.
ref. No. R 3 Cmo 328/94l, states that “businesspmm It would have been quite easy for the plaintiff to
tition cannot be narrowed down to competition b&we qualify the matter under the law on unfair competit
the directly competing producers or providers ofige (as indicated above) since the evidence was vesr cl
who regularly (i.e., not on an ad hoc basis) offes  Such a legal qualification would also have made the
same or similar service. The prendition for unfair case easier to process since the parasitical use of
competition is not the repetitiveness or reguladfy unspecified “performance” by someone else is stibjec
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to less strict legal demands than the use of suséra ever, differs from the text published in the jouria one
formance, supposed to meet the requirements ofrla wgmall but not insignificant detail (see below).

in the sense of the Copynght Act. 2 ct. Telec, |. Autorsky zakon (komentar) [Copyright Law:
A Commentarl C. H. Beck, Praha 1997.

It cannot, of course, be ruled out that the lowey : o .

. . . The text is emphasised in the actual judgment ®Shpre
courts d'd_ _not_per_celve any need to consider ghyrot me Court of the Czech Republic but not in the mrsi
legal qualification in the event that they werequigo-  pjished in the journal. As a result, the consitlens which
cally convinced about the clear qualification undefed the Supreme Court of the Czech Republic tovarait its
copyright law, regardless of the fact that the ddémt decision are less intelligible.
questioned it. Such a conviction of the lower ceurt® The case was described by Walter, M. M. in a contargn
may have been the result of their opinion thatthse on the decision of the Austrian Supreme Court (OGH2
did not concern so much the undisputed 4aker of March 1996; 4 Ob 9/96), Medien und Recht 5/94,G2 and

several words from song lyrics but mainly the attho subsequent pages.

R : - 5 The case was described by Walter, M. M. in a conargn
personality rights under Section 11(3) of the C on the decision of the Austrian Supreme Court (OG0

Act, providing for the integrity of his work (i.&he 3,6 5006; 4 Ob 47/062), Medien und Recht 1/20028@nd
entire song lyrics) and hisght to give consent to any sypsequent pages.

change or any other interference with his work 6 See commentary mentioned in Note 5.

Regarless of these speculations, it remains a faCtrhe same conception is applied also in the judgroéttie
that the decisiomaking in many legal disputes couldSupreme Court in Prague, ref. No. 3 Cmo 40/2002005ep
be made simpler, faster, cheaper, and often metdfju tember 2004. One of its legal sentences (which eben
all those involved in the settlement of such digpyt "éselution of the Supreme Court concerning the lipere-

. . . . view, ref. No. 32 Odo 1889/2005, used) runs a®¥adt “The
including the legal representatives of the parteste feature of conflict with good manners is not a pament

not too entrenched within their own legal spec@liz featyre for certain acts, mainly where law on uné@impeti
tions and were willing to consider a broader ranfie tion should enable the entitied party to achieweaicertain
possible legal solutionQuod erat demonstrandum sense, a monopolous position in the market. Sugsbsition,
created for instance by the launch of a new proddth
significantly enriches the competitive offer, mag &llowed
to a competitor only for a certain period of timat Imot once
and for all. The same also applies to industrights: they
* prof. JUDr. Petr Hajn, DrSc., works as a profesbrthe also create exclusive position for the owner of tigats for
Department of Commercial Law at Faculty of Law, thealimited period of time, and the same holds as ndgyahe
Masaryk University of Brno, the Czech Republie-mail:  protection of competitors from unfair competitiorit Horéa
Petr.hajn@Ilaw.muni.cz &ek, R., Macek, J. Shirka spravnich a soudnich rozhodnuti ve
1 The case was reported by the jourRedvni rozhledyC.H. v.écech prﬁmys.lolvého vla.stlnictvi. [A Collecltlon of Administra
Beck, Praha, Vol. 21/2007, p. 795 and subsequeggspahe tive and Judicial Decisions in Industrial Propertgsued
journal published- without any commentary the judgment C- H- Beck, Praha 2007, p. 219.

of the Supreme Court of the Czech Republic of 3618007, ° In Macek, J.Rozhodnti ve vécech obchodniho jména a ne
ref. No. 30 Cdo 739/2007. This article is basedrmntext of kalé soutéZe [Decisionmaking in Trade Mark and Unfair
the judgment obtained by the author directly frole t Competition DisputdsC. H. Beck, Praha 2000, p. 68.
Supreme Court of the Czech Republic. The lattet, tecw

Tention between legal, biological and social pareage in the light

of the best interest of the child

Zdetika Kralickova

1. Introduction Czech Republi@ccording to the existing as well as the
designed law

The aim of the paper is to discuss the question The Czech Republic is a signatory of a number of
whetherthe natural right of the child to know his/herinternational human rights conventiotisat are directly
origin, parents, siblings and relatives, is respectdtlen applicable pursuant to Article 1the Constitution of the

275



Legal studies and practice journal research revue

Czech Republit First, it is necessary to mentidghe tutes of foster car¥. Due to this alEuropean trend
United Nations Convention on the Rights of the €hilfamily rights in many countries undoubtedly gaineav
which protects the natural right of the child tfe)ithe dimension> We may only add that constitutional
right to know his/her parents (i.e. natural rightsence courts, or general courts, of many countries télese
his/her origin), the right to have their care, tight to  fundamental rights seriousty. Family rights, despite
keep his/her family relations (Articles 6, 7 and?8) being different in particulars, thus become vsirpilar
A wider framework of the given issue is provided byn their essencelue to the human rights dimensiBn.
the Convention for the Protection of Human Rights andhe purpose of family rights cannot be anythingeels
Fundamental Freedonsassed by the Council of Euro than protection of the weaker, harmony and balance.
pe? The Convention, and in particultire case law of From the standpoint of legal philosophy family igh
the European Court of Human Rightsncerningthe actually come closer to one another even if mamp-sk
Article 8 protecting privacy and family lifecreates tics see this issue different!§.
room for a new, humarghts conception of family  what is thereal situation of protection of natural
law.* Also throughthe Charter of Fundamental Rights rights of children in the Czech Repubfitwhen exam
and Freedomshe Czech Republic avowtse European ining closer theparticulars of the given issue some
tradition of commonly shared values of humarityd paradoxicalfacts come up to the surfacehe natural
recognizes inviolability of natural rights of indiuals  right of children to life, their right to know thredrigin
and providesprotection from an unauthorized -in and the right to have constafamily tiesestablished in
fringement of private and family lifeArticle 10, See  the Convention on the Rights of the Chilf. Articles
tion 2)° 6, 7 and 8) sometimes getbecause of the existing law
After long years when the Communist doctrine (af— into aconflict with their parents’ rightsestablished by
ter 1948) propagated social relationships at thpeese law. Of courseaccording to the existing lawhe par
of natural rights of individuals the law in the @€ke ents do not have the -walled right to give up their
Republicis coming back to the philosophical fourda child, i.e. to establish such a state when the child be
tions on which theGeneral Civil Codghereinaftethe comes the sealled legally free However, it happens
ABGB® was built up. That important code was drawnfrequently that the legal state established by lave
up onthe principle of child’s originFor its time it was maker prevents the biological and social realifiesn
a progressive piece of work when compared with thgetting in harmony with the legal state, or vicesae
FrenchCode Civilbuilt up on the theory of recognition regardless of the child’s interests and his/helogical
of the child by his/her parents (sic!). Many authbold parents being in harmony or not. The following $§ne
the view that it was undoubtedly due to the natlaal are therefore devoted tocaitical view of the existing
school which had special significance for the arigf legal regulationof determining and denying mother
the ABGB especially from the humanistic standpdint.hood and parenthood in relation to the prepaeed
The natural law idea of one mother and one fattier codification of the Civil Code and in the light of the
the child, which fully corresponds to natural lalvs,decision practice of the European Court of Human
should be respected especially today whenGhech Rights
family law is gaining a human rights dimensidmet us
note thathe draft of the new Civil Cod®spects many
philosophical human rights valuedeveloping them 2. Mater Lmper certa est!
generously, and not only in the second part dealiitig
family law. Nevertheless, there are somarticulars
which invoke an impression that the idea of distanat
ity with lghe preceding legal order has not beetyful jjentity of the mother was indubitable in the spaf
realized. the above mentioned philosophical foundation. Iswa
The above mentioned measures taken by the Czeslidenced by the birth and tipeinciple of the child’s
Republic in the area of human rights shwgeneral  origin was thus fully realized. By this important act the
that the Czech Republic is determined to respeet tlnlightened lawmaker reacted strongly and categori
European trends of the development of private @w, cally to the ominous practice established by thiecpr
famlly law, one of which is undoubtedly the constitdtio p|es and previous|y effective regu|ati0ns accordiog
nalization, i.e. a process of a consistent pratectf \which a mother of an illegitimate child did not leav
human rights and freedoms in all kelated situa aduty after the birth to disclose the name of thecpe
tions.t 12 12 ator or her own name (sic!) when the child was recor
Regarding thénhuman rights dimension of family law ded in the record of birthRatio legisof the court
and its constitutionalizationthe law literature often decrees consisted undoubtedly in the idea of ptexgen
analyzes the issue of tiohild’s rights which is linked abortions and murders of newbofsBut let us take
with looking for a balance between biological, legalthe historical, political, social and religious ¢exts
and social parenthoodsnd also connected with insti into account.

The ABGB unconditionally respected the principle
of mater sempter certa edPursuant to the ABGB the
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The ancient Roman law principle ofater simper factory state undermining pifamily behavior, disrup
certa estrespecting the fact of birth igaditionally ting the legal consciousness and, last but not,leas
considered in the Czech environment as a basis fgating the traditional centuriedd conceptions of en
creating thestatus relationship motherchild even if it  lightened philosophers.
has been expressly introduced into the modern legal Moreover, both experts and the general public toler
order only recently by the stalled Great Amendment ate the abandoning of unwanted babies in theatled
to the Act on Family (cf. Act No 91/1998, Coff)The  pabyboxes with a reference to idealistic concepts-aim
principle was respected even when assisted reprodifg at preventing murders of newborns and thusrmetu
tion with the help of egg donation appeared duthéo to the past® We may only add that in such cases the
development of reproduction medicine and when thehild cannot be denied the right to bringtatus action
biological, or genetic, reality was not in harmonith  for determining motherhooil he/she has knowledge of
the legal state. We may only add that despite dae | who is his/her mother (cf. Section 80, SR@ragraphs
maker’s saying nothing for a long time there was ag/o, Rules of Procedure). A lot of criticism hasehe
obstacle to the development of thecsdled surrogate provoked by that as well as by other sensitivedssu
motherhood on a commercial basis in the form of cothat may be approached differentlyAccording to the

clusions of an ethical commission from the 1980¢. Bdesigned law this problem should be solved satisfac
this rights of the woman who gave birth to the ahil rjly,

were strengthened and with that also predictabaliiy
certainty. Nevertheless, rights of the mother nestche
and frequently are not identical with rights of ¢teld. 3. Pater semper incertus?
Especially today, when a big emphasis is laid am pr
tection of natural rights of the child it is necagsto The Czech legal regulation of parenthood is estab
look for answers to the following questions: (ajtlie lished ontraditional legal ideas which are based merely
regulation according to the existing law in harmonwn likelihood Anyway, in the ancient Rome the princi
with the right of the child to know his/her origamd (b) ple of “pater incertus” was applied, too.
has the child of the early 2000s the right to krimAshe Is it proper to stick to the tradition with roots the
was conceived by the method of assisted reproductid\BGB? Has the modern legislature reacted sufficiently
and that his/her legal mother is not his/her bimay to the development in the area of science, in @asi
mother?? According to the designed lait would be genetics? No. The legal regulation of parenthoosl ha
desirable to regulate the issue of motherhood mogRen left in constraints of ideas that originatédhe
precisely and to give protection to the naturahtigf time when it was not possible to determine thedath
the child to know his/her origin, but not at theperse with certainty. The above mentioned 1998 Great
of the status situatiofi. An inspiration might be the Amendment to the Act on Family did not pay much
German constitution pursuant to which a child neet  attention to this issue. In the opinion of mangnide it
stepsto find out his/her genetic origirwhich will not  even more complicatel.However, the current theory
influence his/her status, though. and practice do not deal very often with questiohs
As for the principal negative elements of the Czectvhether sticking to this strict law based on triadis
legal order concerning motherhood it is necessary protects parenthoqdvhether it is the legal or biological
point out an Act pursuant to whicthe mother has one. Even less frequentlywhich is alarming- we ask
aright to hide her identity in connection with B a question whether by sticking to the old concerpiiie
The Act was adopted on the initiative of members afhild’s rights and legally protected interests anet
parliament in 2004 without going through the stadda infringed, too, in particular the natural right of the child
legislative process. This piece of legislation didt to know his/her origin. However, it should be adedt
change the Act on Family, which expressly establish that the Czech regulation of parenthood does nfyt de
the principle ofmater semper certa esbut amended the conception of older European regulations. These
without any conception the Act on People’s Hedttle, regulations establishing the legal presumption af p
Act on Records of Births, Name and Surname and tlemthood were made, though, in the days when {egiti
Act on the Public Health Insurance. Therefes@erts macy of the child was highly valued and when meshod
came to the conclusiothat the child, whose mother of assisted reproduction and paternity tests wiltérs
wants her personal data not to be revealed atitig b their infancy. The child’s rights as well as humayhts
has a mother but only does not know her identityn general were virtually neaxistent.

he/she may then demand that “an envelope with mo |n the course of time the Czechoslovak, or Czech,
ther’s personal data” should be opened, for exammple |awmakers only madeartial changesin the legal
the procedure about determining parenthood (cf- Segegulation of parenthood dating back to the ea8i§Qs
tion 80, SubParagraphs a/o, Rules of Proceddfa)e (cf. Act No 94/1963 Coll. on Family, hereinafter AF
may only criticize the meaning of haphazard and-norrhe Act on Family was amended only very little in
conceptual private bilfS creating a completely unsatis connection with adopting the possibility of artiéit
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fertilization (cf. Act No 132/1982 Coll.). The relgtion was also introduced into the Act on Family giviriger
established in Section 58, Paragraph 2, AF, has bet® interpretation and application problems since th
criticized many times, especially for its brevityOther very beginning. According to the existing law itds
changes were brought about by the year 1998. Fellotablished that the Supreme Public Prosecutor migyg br
ing the decision practice of tleuropean Court of Hu an action for denying fatherhood of the man whose
man Rightsoncerning the Article 8 onvention for the fatherhood was determined according to the second
Protection of Human Rights and Fundamental Freepresumption by the agreeing declaration of the rgare
doms in the case oKeegan vs. Ireland the above even before the expiry of the simonth preclusive pe
mentioned Great Amendment introduced provisionsods of the parents established by the law if dee
aiming at strengthening the status of the man wheermined man cannot be the child’'s father and i in
thought himself to be the child’s father, even agathe the apparent interest of the child and in harmoiith w
will of the motherwho had given consent to the adopprovisions guaranteeing fundamental human rights.
tion of the child in the given thing. The provisiarf A partial conclusiorin this issue could undoubtedly
Section 54, Paragraph 1, AF, was added to by ttieeac pe the statement that within the above mentioned
legitimacy of the alleged father to bring an action  Amendment to the Act on Famityo conceptual change
determining fatherhood. Thistrengthened the child’s of the Act on Family occurredn particular concerning
right to know his/her origin and natural familjlever  the establishment of the child’s right to deny éaktood
theless,the third presumption keeps to be based opf the recorded fathetthe prolonging of the soalled
sexual intercourse at the time at issi@é Section 54, denying periodsor the child’s parents written in the
Paragraph 2, AF) even if it would be better to ad&1s record of birthsthe excluding of the Supreme Public
the fact of genetic relationship in connection wile  prosecutor’s Officdrom private law matters aranew
social reality as the basis for a court ruling attale  attitude to fatherhooih general (taking DNA tests into
termining fatherhood Such a conception would eer consideration). No attention was paiddefects of will
tainly correspond more tihe Strasbourg decision prac manifestatiorin connection with the establishing of the
tice concerning the Article 8, Convention for theP second presumption, in particulan error, despite the
tection of Human Rights and Fundamental Freedomgact that in a number of works experts criticizéese

giving protection to privacy and family life. defects resulting from the removal of family laware
The above mentioned Amendment to the Act otionships from the Civil Cod®&.
Family further established the possibility to calesi The legislative development in the area of paterni

fatherhood of the mother’s husband as excludechen tties was finished last year by the establishmerthef

basis of the agreeing declaration of the child’'dhen  so-called first and half presumptiowhich reacted to
her husband and the man who thinks himself to be tly high number of children born outside wedlock and
child’s father (cf. Section 58, Paragraph 1, AFheT which was for the benefit of a man who gave his-con
wording of the Act provoked a negative reactiomfro sent to an artificial insemination of his partniever
the part of the experts even if the intention @& thaft  theless, this novelty gives rise to interpretatiamnd
ers had been undoubtedly praiseworthfhe prevail application problems, to8.

ing interpretation is that such a declaration, Wwhicay It is possible to give a considerably lafig of pro-

only be made by the persons mentioned in the Act dyyematic provisionsis an answer to the questiahat
ing the procedure about denying fatherhood, may onfyeyents establishing, preserving and protecting- ha
function as evidence that the fatherhood of theherts mony in status among the closest family members and

husband is excluded but not as an agreeing deiolarat,,, ¢ impedes a wider protection of the child’s tigh
of the parents about determining fatherhdb@ihe re 0w his/her origit?”

gulation with its contradictory interpretation aafpl-

cation does not make the situation easier for agyonryq point is that the lawmaker has:

The child’s right to know his/her origin as soon as

possible is not fully respected by this approach. a) not expressly established the child’s right to deny

) ] fatherhood of his/her father written in the recofd
The above mentioned Amendment also substituted s in accordance with the right to know his/her

the wording‘the interest of the societyith “the inte- origin guaranteed by the Convention on the Rights
rest of the child”in Section 62, which is interpreted by ¢ the Child,

the Supreme Public Prosecutor’'s Office “traditidyial
in the spirit of the General direction of the Supee
Public Prosecutor’'s Office No 6/2003 on the procedu
of public prosecutors in examining prerequisitesanf
action pursuant to Section 62 or 62a, Act No 943199 ) ) )
Coll. on family as amended by Act No 91/1998 Coll.,C) Nnot dealt with quite an unsystematic and rarely ap
even if the development in the area of human rights Plied right of the Supreme Public Prosecutor's
should be respected. A new provision of Section 62a Office to deny fatherhood established on the basis

b) not revised considerably short preclusive periods
for the parents written in the record of births for
denying fatherhood established on the basis of the
first and second presumption,
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of the first and second presumptions in the caseéscted by the Convention, should berority in any
when preclusive periods for denying fatherhoodctivity of the state- whether it may be the legislative,
expired for the parents written in the record ofudicial or executive one. It is not decisive whath
births, these rights are executed by the child himselffiess

d) not taken into consideration how easy it is to usey his/her parentst is always the child and consistent
DNA tests in connection with rulings about deterprotection of his/her natural rights what mattets is
mining fatherhood on the basis of the third -prenot decisive on which presumption the fatherhood is
sumption which were made by courts on the basfetermined. We believe that the existing law, under
of the sued men’s “failing to bear” the burden ofvhich the child is not actively legitimated to déemy
proof in procedures at a time when DNA tests Wer@therhOOd of his/her father, is in conflict witlhet

not available and which established the problem @hild’s natural right to know his/her origin. In moec
res iudicata tion with fulfilling the child’s rights there is guestion

e) not taken into consideration the possibility offart Whether the child should be given the right to deny
cial insemination of the wife after the husbanddatherhood of his/her father only in the case ef finst
and second presumptions, or whether the right itoybr
death, it for denying fatherhood should b tended t
. . . a suit for denying fatherhood shou e extended to
f) not reacted satisfactorily to the increase of th 0Se Cases w}tlwer? the paternity issue has beenedecid
number of unmarried relationships and children . : .
: . by the court according to the third presumptiorywho
born out of wedlock due to assisted reproduction : o )
L . éver, in the situation when a DNA test as evidemae
and not guaranteed stabilization of their status, . )
) T not been carried out. We are aware of the facteof
g) not dealt with the possibility of the smlled pas  jgicata but in accordance with the decision practice of
sive Ieg|t_|macy of more men who could be fatherg,, European Court of Human Riglitsthe caséaulik
of the child, _ o vs. Slovakiave may only agree with the conclusion that
h) not expressly enabled denying and determining faa |ack of a procedure by which it would be possiti
therhood within one procedure in the situatiorbring in balance the legal state and the biologicedl
when the sealled written state in the record ofjty in denying fatherhood is in the given caseanttict
births does not correspond with the biological ongiith interests of the persons involved and, in,fachot
and there is a will to solve the problem within theseneficial for anyone.*®
shortest time as possible after the birth of tHich The extent of this paper does not allow a deeper

i) not regulated the issue of will manifestations $h e analysis of the problems touched upon in the above

tablishing the second presumption and in particulahentioned overview of issuescording to the designed
the secalled simulated fatherhood, law.

J) not reviewed the conception of three presumptions, Nevertheless, let us pay attention to the issfue-
in particular the third one which is based on séxugssessing the conception of presumptions of fattoeth
intercourse at the time at issue, i.e. on probgbili in favor of a certainty based on DNAs mentioned
even if it could be based on a DNA analysis, ire. 0ahove, the construction of presumptions of fathedho
high probability bordering with certainty, is based on such a state of knowledge when it was n
and thus not fulfilled his duty to protect naturalpossible to determine positively the child’s fath€he
rights of the child to know his/her parents and tauestion remains whether it is necessary and rea$on
achieve an equilibrium among biological, social ando follow such a conceptioaccording to the designed
legal parenthoods. law. Unfortunately, the draft of the new Civil Code does
We hold the view that this issue must be considerdtpt know an alternativén this matter. Inspiration for
in the spirit of its human rights dimensjagspeciallyin ~ considerations according to the designed law magdo
accordance with the decision practice of the Eupe in the workModel Family Cod& which sets up the so
Court of Human Rightsoncerning the Article 8Con  calledintentional parentagethus replacing the system
vention for the Protection of Human Rights and +unof presumptions that is a product of its time adotwg
damental Freedomd.his approach does not app|y 0n|yt0 the authof® However, if the determination of father
to an interpretation and application of the exigtiegal hood was not made on the basis of the autonomyoill
regulation but also to considerations about thégdesl the child’s parents it is necessary to guarantee th
law, in particular the Civil Code under preparatiorehild’s rights by the dictunfThe child’s father is the
whose second part should include a family law r@gul man determined by the court as a genetic pareht”
tion. our opinion, this would provide a better protection
First of all it is necessary to emphasize thatcthid ~ the rights of the alleged father as well as theunadt
has the right to know his/her Origin according e t rights of the child. Neverthelesaie are aware of the
Convention on the Rights of the Child (cf. Article Problem which may be provoked by strictly prefegrin
Paragraph 1). He/she has the right to know higgher the biological parenthood to the social one
ents. This natural right of the child, which is yro-
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As for other problems that the draft of the newilCiv Védecvk'ci ro¢enka pravnické fakulty Masarykovy univerzity
Code omits or deals with insufficiently, we may say B¢ XIV. (1936-1937), p. 37 and further. .
thatthe draft of the new Civil Code unfortunately ssick For example a comparative study influenced by iteral

to continuity— it continues to involve the Supreme Pub

lic Prosecutor in private law paternity matters \éag

atmosphere of the Prague Spribgsilko, V., Vanécek, S.:
Urcovani otcovstvi v evropgch pravnich fadech. (Determi-
ning fatherhood in European legal orders) Kompstiaké

the periods set for denying fatherhood untouches, i syydie. Praha: SEVT, 1969, p. 47.

for six months only

4. Conclusion

We hold the view that the whole matter has to beg

consideredin a complex mannerin the spirit ofits
human rights dimensict Finally,

° Ibid, p. 76.

10Elias, K., Zuklinova, M.Principy a vychodiska nového
kodexu soukromého prava. (Principles and foundatafrthe
new Code of Private Law) Praha: Linde, 2001. Koidseana
verze viz ww.justice.cz dne 1. zati 2008. (See a consolidated
version form 1 September 2008 on www.justice.cz).

In the Czech Republic this conception is based on
application of Article 41, Constitution of the CheRepublic,

we may add that the pyrsuant to which The fundamental rights and freedoms are

amended or completely new legal regulation shoulprotected by the judicial power A mandatory legal rule
strengtherthe natural right of the child to know his/herresults from this provision according to which fhedamen

origin in connection with the principle ofiater semper
certa estand to replace the principle phter incertus
with the principle ofpater semper certus esfs it is

tal rights and freedoms are protected by the jadjciand
there is no possibility for a restrictive interm@dn according
to which the protection should only be providedtbg Con

stitutional Court. Lawyers commonly speak bbrizontal

already possible with the available technology re t constitutionalityin this respect.
beginning of the 21 century. This would undoubtedly 12 5ee for exampliiihn, Z.:Budovani horizontalniho konsti

provide protection not only to parents’ rights bat
particular tonatural rights of the child?
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people’s health as amended by Act No 227/2006 Guoll. dgtermlnlng parenthood). Jurisprudence, 2007, Ng.31
human embryo and stem cell research and relatedtiast ‘S’Z'th references to other works. o
and a change of some related Acts. Towards thieiail, see ~ Cf. @ number of works byiri Haderka, an overview in
Frinta, O.: Asistovana reprodukce- nova pravni Gprava Hrusakova, M. a kol.Zékon o rodin¢ (The Act on Family).
(Assisted reproduction- a new legal regulation). Pravni Komentaf (Commentary) 3 ed., Praha: C. H. Beck, 2005.
férum, 2007, No 4, p. 123 and further. 32 See the judgment from 25 May 1994, 16/1994/411feSer
2 Towards this, cf. www.justice.dzom 1 September 2008. A, No 209. A legal sentence could be as follows:a8ioption
24 Cf. Articles 1 and 2, Constitution of the Federabpmblic of of the child born O!Jt of wedlock anq against thit uﬂhis/her
Germany, and also Section 1591, German Civil Cod ather breaks Article 8, Convention for the Pratectof

establishing that the mother of a child is a worgaing birth  juman Rights and Fundamental Freedoms. ieserka, J.:
to the child, and Section 256, German Rules of &fo, Pripad Keegan versus Irsko (The case of Keegan vs. Ireland).
Pravni rozhledy, 1995, No 8, p. 311 and further.
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3 For example,Haderka, J.:Ke vzniku a zakladnim pro hood in the context of the right to respect to aevlife).
blémiim novely zdkona o roding v r. 1998 (Towards the origin Justéna revue, 2007, No 4, p. 527 and further., Kralik, M.,
and the basic problems of the Amendment to the dxct Svak, J.: K pravni moznosti zménit pravomocné soudni

Family in 1998). Pravni praxe, 1998, No 5, p. 268 further.

34 Cf. Hrusakova, M. a kol.Zakon o roding (Act on Family).
op. cit., p. 253.

3 Cf. for exampleHaderka, J.:K n&kterym potizim s druhou

rozhodnuti o uréeni otcovstvi (Towards the possibility of
changing an ordinary court decision about detemgiriather
hood). Jurisprudence, 2007, No 3, p. 46 and further

39 Cf. Schwenzer, I., Dimsey, MModel Family Code. From

domné&nkou (Towards some difficulties with the second pre aGlobal Perspective. AntwerpenOxford, Intersentia, 2006,

sumption). Spravni pravo, 1998, p. 327 and furthem
ger, P.: Pravni povaha souli&ho prohlaseni rodi¢t podle
§52 ZOR a pravni disledky jeho vad (Legal nature of the
agreeing declaration of the parents pursuant ttide62 AF
and legal consequences of its imperfections). Rréainledy,
2005, No 18, p. 667 and further.

36 Cf. Act No 227/2006 Coll. on human embryo and steth

and a review of the author in the journal PravrdRQ7,
p. 1142 and further.

40Model Family Codedeals not only with family law in
European countries but also with family law regolas
worldwide. The author was looking for inspiratiém her own
words, for example in the family law of New Zealamdis
tralia and Canada. Various solutions may be reiaiary for

research and related activities and on a changeroé related @ number of European experts in Roman Law. Accgrdin
Acts. Towards this in detail seéoiinovd, A.: Otazniky nad the authorModel Family Codés an important step forward

piijetim zdkona o vyzkumu na lidskych embryondlnich kme
novych buiikdch (Questions about the adoption of the act on

because it goes beyotizte common core of all solutignise.
it attempts to findhe best solutionin doing soViodel Family

human embryo and stem cell research). Pravni rdghle Code strives to overcome various discrepancies in nation

2007, No 3, p. 101 and further .

3" The author identifies with a number of inspiringiropns
concerning the issue of paternity Puvelkovd, B., Smyc-

kova, R., Srebalova, MOtcovstvo (Paternity). In: Sborni

ptispévkil ze seminate ,,Rodina a prava osobniho stavu (statu-

systems of family law that have evolved in a sdrpatch
work over years and to create an autonomous and cemisist
system of family law based on modern solutiemsodels that

K could be followed by national lawmakers.

! Towards this, see e.&Krdlickovd, Z.: Evropsky kontext

sova)“. Spravni pravo, 20036, p. 319 and further, and vyvoje ¢eského rodinného prava po roce 2004 (The European

Winterova, A.Ur&eni otcovstvi nad rAmec zdkonnych domné-
nek (Determining fatherhood outside legal presuoms).
Ibid, p. 314 and further.

context of the development of the Czech family lafter
2004). InHurdik, J., Fiala, J., Selucka, M. (edsBvropsky
kontext vyvojeceského prava po roce 2004 (The European

8 Cf. the ruling from 10 October 2006, Complaint Nocontext of the development of the Czech law afte64).

10699/05 concerning the right to respect to privag family
life, prohibition of discrimination and the right tpeaceful
enjoyment of property.

For details, se&opalova, M.:Pravo na popfeni otcovstvi na
zakladeé nove zjisténych biologickych dat (The right to deny
fatherhood on the basis of newly found biologicalta).
Pravni forum. 2007, No 1, appendix, p. 1 and furtBalin-

Sbornik ptispévki z workshopu konaného na Pravnické
fakult¢ MU dne 26. 9. 2006 (Collection of papers from
aworkshop held at the Faculty of Law, Masaryk Unity
on 26 September 2006). Brno: Masarykova univer2@06,
pp. 202-222.

42 Towards this, seSvak, J.Zaklady eurépskej ochny fud-
skych prav (Foundations of the European proteaifdmiman

tova, M.:Moznost zapretia otcovstvi v kontexte prava na re$ rights). Svazek 2. Banska Bystrica: Univerzita NiBela,

pekovanie sikromného Zzivota (The option of denying father-

2002.

Labour Law of the European Communities in the Czech Labour

law after Recodification of the Labour Code

Zdeika Gregorova

The labour law of the European Community was reéNo. 262/2006 Coll., the Labour Code, as amended

flected in the Czech labour law at the time whea th(hereinafter referred to as the “Labour Code”).

Czech Republic was preparing for its accessiorhéo t

European Community by means of fundamental and

extensive amendments of the then Labour CodéActe.

No. 155/2000 Coll. and certain other legal ddts.the
following paper, we shall pay attention to the @efion
of the EC labour law into the new Labour Code, Aet

282

General Issues

The basic starting point for examination of the re
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definition of subjecimatter applicability of this legal of Act No. 262/2006 Coll., the Labour Code (heréina
regulation. In its provision of Section 1 subsert), ter referred to as the “judgment of the Constitugio
the Labour Code itself determines that it processé&ourt”), even the Constitutional Court admitted ttha
relevant regulations of the European Community. Thnterpretation of such relatively inexplicit comtemay
comment to the said provision provides a summary @it of doubt raise problems in the area of labale r
Directives processed in the Labour Céde. tions; it will not be often possible to solve thgzeb
Another starting point is the question how the nedgms in a manner other but by an amendment of the

Labour Code ensures that the parties of employmeg@ncermed provisions of the Labour CodeOn the
relationships do not depart from the provisionsokhi other hand, however, it did not find the given psen

reflect the regulation of the Community labour Idwy, unconstitutional and it states that this provistmuld
means of a contract. be classified as a relatively inexplicit legal sutbat are

According to Section 2 paragraph 1, the Laboyfommon _even_in other areas of law and do not cause
Code rests on the principles that “everyone may d¥"Y significant interpretation problems thére.
anything which is not forbidden by law”. In this wa Another prohibition is formulated only relativelg a
the labour law addressed, after a long period éti according to the provision of Section 2 paragraph 1
the constitutional principles embodied in Articlpara  sentence two of the Labour Codélt shall not be pos
graph 4 of the Constitution of the Czech Repubtid a Sible to depart from the provisions of Section pé8a
in Article 2 paragraph 3 of the Charter of Fundatakn graph 1, which transpose the relevant EC regulstion
Rights and Freedoms. The said principle is expcesse however, this shall not be applicable where sudio-de
such way that rights and obligations in labourtietes gation is in favour of an employee.” The provisioh
may depart from the Labour Code provided that suchection 363 paragraph 1 of the Labour Code is @ ver
derogation is not expressly prohibited by the Code detailed enumeration of individual provisions ofsth
provided that the nature of the Code’s provisionssd Act, which reflect EC regulatiohs Nevertheless, it
not imply impermissibility to depart therefrom. Thedoes not follow from the provision itself thatsta pre
express and absolute prohibition of contractuabger Vision of mandatory nature, not allowing any dero
tion from the provisions of the Labour Code is sfied  gation. In our opinion, the prohibition of derogati
in the provision of Section 363 paragraph 2 of th&om the provision of Section 363 paragraph 1 & th
Labour Code as it includes an exhaustive list ofvpr Labour Code may not be derived even by application
sions, from which the parties of labour relationaym the general prohibition of Section 2 paragraph t- se
not depart. To me, however, the regulation inclutied tence one because it does not follow even from the
the annex to the sentence one in the provision 8fture of the examined provision that one may met d
Section 2 paragraph 4 it is possible to depart “pro Part from it. Therefore the regulation includedtire
vided that the nature of this Code’s provisionssdoet ~Provision of Section 2 paragraph 1 sentence twthef
imply impermissibility to depart therefrom” seems Labour Code is necessary, which subordinates the pr
rather problematic. It is clear from this provisitmat Vision of Section 363 Clause 1 to the relative fbh
there are also other legal rules included in thboua tion of derogation. This prohibition allows the eon
Code, which are of mandatory nature but their ifient tracting parties to agree on regulation differeatf the
cation is a matter of the user’s discretion (anthinend ©one included in the provisions specified in Sect63
a matter of a judicial decision). Let me remind yau paragraph 1, nevertheless with the restriction that
this point, the samway as my colleagues Bé&lina a P agreed other (meaning different) regulation halsetan
chr did when they were considering only the draffavour of the employee. We leave aside the fadtttie
Labour Code, the thought of Viktor Knapp about th@ossibility of derogation defined in this was wploba
mandatory and directory law: “The easiest way af di bly represent a certain problem for the practice #n
tinguishing between ius cogens and ius dispositiveim the end, it may result in the increasing numbdalbur
when it is clearly said in the act as in Sectio8 para  disputes and on the other hand we emphasize that re
graph 2 of the Commercial Code. In other cases, t@ining of the option of a different regulation asm
particular in Civil and Labour law, it is more déélt.”*  patible with EC legal regulations, which in mostes
In consideration of the fact that the new Laboud€o leave the states with an option of more favourable
should contribute to liberalization of labour rédat regulation. The conclusion of unconstitutionalitytioe
ships and application of the liberty of contractimch ~€Xamined provision was not reached by the Constitu
greater extent, it will be in my opinion difficufor tional Court either as it dismissed the motion ancel
users (employers and employees), who were usdtto this provision’
current method of legal regulation (mandatory provi In conclusion of this general part, we may summa
sions and injunctive rules), to consider when they rize that the reflection of the Community labouwles
depart from the legal regulation because the natéire ensured on the Labour Code in such manner that the
the provision allows this. In its judgment of 12 idla reflection itself forms a part of the subjenatter apph
2008 concerning the motion to cancel certain pioms cability of the Labour Code and further by the fewt
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it is impossible to depart from specific provisiarfshe Despite the missing legal regulation that would in
Labour Code, in which the EC regulations are proc general include EC regulations, there are certaitig
ssed, except for cases when a different regulatimnd  provisions in the Labour Code, which reflect thangir
be in favour of the employee. ple of equal treatment, however, in all instancely m
In the next part of this paper, we shall address ce€lation to a specific conceptthis is for example the
tain specific issues of the reflection of the Comity provision of Section 110 par. 1, which lays dowe th
law in the Czech labour law and we will follow theprinciple of equal treatment in relation to remuatiem,
defined range of issues in the previous work, whicRamely as follows: “All employees employed by one

addressed the original Labour Cdde. employer are entitled to receive equal wage, satary
remuneration according to an agreement for the same

work or work of same value”. Similarly, we may find
Equal Treatment an application of the equal treatment principleéte
tion to the working conditions (maternity and pdatn

Directives regulating equal treatmhare reflected '€ave, adjustment of working hours and others).
in particular in the provision of Section 16 of the- The Community regulation is partially reflected in
bour Code; the same follows also from the provision the area of equal treatment and prohibited disc@mi
Section 363 paragraph 1 of the Labour Code whilefr tion in the provision of Section 14 par. 2 of thabbur
the whole provision of Section 16 (3 paragraphsjyo Code which expresses the ban on the employer to dis
paragraphs 2 and 3 are considered provisions proce€liminate an employee in any way or put his at some
ing EC regulations, not paragraph 1. disadvantage only because the employee claimed pro
In the provision of Section 16 paragraph 1, the-pri tection of his rights ensuing from the labour rielas.

ciple of equal treatment is expressed as an empoye  Hence a considerably complex and more accurate
obligation to safeguard equal treatment for all layyp reflection of the Community regulation of equalatre
ees as regards their Working conditions, remurarati ment and prohibited discrimination is still onlyeth
for work and other emoluments in cash and in kihd dProvision of Section 4 of Act No. 435/2004 Colln o

monetary value, vocational training and opportesiti Employment, as amended (hereinafter referred theas
for career advancement. Employment Act”). Nevertheless, according to Sattio

The provision of Section 16 paragraph 2 expressésPar- 1 of the quoted Act, the said regulationliapp
aprohibition of any form of discrimination. Neveeth ©nly to equal treatment to employment, not to wogki
less as concerns definition of the terms such ectdir conditions, remuneration and vocational and career

and indirect discrimination, harassment and sexuffomotion.

harassment, instruction to discriminate and inciem The solution of the said situation is difficult. the

to discrimination including specification of instams Pending period, it possible is in our opinion tarst
when different treatment is permissible, it refarghe from the provisions of the Employment Act and to
Antidiscrimination Act. The Labour Code itself onlyapply the said provision (Section @¢r analogiam iuris
specifies that discrimination shall not mean aediht also to a more detailed definition of terms formihg
treatment owing to the nature of occupational iy, content of the prohibited discrimination also ireth
which are to be carries out. Such differentiati@iun 1abour relations regulated by the Labour Code. An a
rally has to be necessary for the work performaamm gument in favour of the similar procedure mightibe
“the objective followed under this exception must b particular the specification of the subjeshtter of the
legitimate and the requirement must be adequatébour law, which regulates both the relations eonc
(Section 16 paragraph 3 sentence one of the Labddg realization of the right for employment and the
Code). Discrimination shall further not be deemed trelations, in which the employment is realizetabour
occur in case of taking measures aimed at levetimg relations. We may deduce from this that if the mi&tn
disadvantages following from the fact that a ndtpes  Of terms forming the content of the prohibited disg-
son belongs to a groups defined by any of the reasohation applies to legal relations concerning the ap
specified in the Antidiscrimination Act (Section 16Proach to employment, these terms within the same
paragraph 3 sentence two of the Labour Code). Alikéefinition might be applied also in legal relatipms
the Labour Code itself does not (unlike the origore) ~Wwhich the right for employment is realized and the
regulate the means of protection against discritiina Principle of equal treatment and prohibited disenin

in labour relations and it also refers to the Aistidimi-  tion applies too.

nation Act. Nevertheless, we cannot do with making use of the

We might consider the said regulation sufficierd anprovisions of the Employment Act appliger anale
corresponding to the relevant Directives but thisre giam iurisover and over again. The legal regulation has

“one little mistake” - there is no Antidiscrimination to reflect the provisions of the Community law feir
Act.? full extent, i.e. in relation to the principle ofjeal
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treatment and prohibited discrimination as welles-  for solution of employment issueshe concerned limit
king conditions, remuneration and vocational améea opens space for employment of other people. In our
promotion. It is naturally possible to wait for @her opinion, the limit of working hours including thever-
draft of the Antidiscrimination Act, however, inrg-  time work is defined in our legal regulation in tlagter
deration of the fact that this draft has been twiceeaning. This conclusion may no longer be deduced
unsuccessful in passing through the legislativegss, from an express provision of Act as it used to behe
a speedy solution cannot be expected. In our opiniooriginal Labour Code when it followed from Sectié@
asolution applied directly in the Labour Code wobkl of the original Labour Code that when an employee
more efficient as the provisions of Sections 16 &id entered into several employment relationships, the
would be supplemented with a subjetatter definition rights and obligations ensuing from them were abnsi
of terms from the area of prohibited discriminatia® ered individually unless the Labour Code or otlegal
well as with direct regulation of legal means, whibe regulations determined otherwise. We are still able
employees might apply to protect themselves againdeduce from the provision of Section 78 of the entr
discrimination™> One may consider also an amendmeritabour Code that all definitions of legal termstire
of the Employment Act that would extent the applicaarea of working hours are defined in the relatigmsh
tion of Section 4 not only on the approach to emplo employeeemployer and not as a summary of all work
ment but also to other areas. But in terms of gertaengagements. In addition, the limit of working hour
purity of legal regulation, this solution would nbe according to our legal regulation may not inclute t
pure in our opinion as the Employment Act does natiorking hours ensuing from an agreement to perform
affect the very basic labour relations, in whiclpeled  work or from an agreement to complete a job.
ent work is realized. Protection of young people has been fully harmo
nized and the Directive is reflected in all corsging
provisions—working hours, special working conditions,

Working Conditions medical care, ban on child work.
The legal regulation of the fixe@rm employment

The regulation of working hours and rest periods itelationship was fully harmoniz&tiin the original La
reflected in part IV, provisions of Sections 7810 of bour Code and it is still fully harmonized also tire
the Labour Code (working hours and rest periodshew one, namely in the provision of Section 39taf t
further in part IX, provisions of Sections 211 t832 Labour Code while par. 2 to 6 of this provision eos
(leave). In the same time, the provisions of Secli8 sidered provisions transposing EC regulations ac
par. 1 subsection a) to f), k) a I), Section 79 paiSee  cording to Section 363 par. 1 and one may not depar
tion 79a, Section 82, Section 83, Section 84a,i&@ect from them except for derogation in favour of an-em
85 par. 2 and 3, Section 86 par. 3, 88 par. 1 aiRk@ ployee (Section 2 par. 1 sentence two of the Labour
tion 90, Section 90a, Section 92 par. 1, 3 ancedtigh  Code). In this connection, it is necessary to reniat
93 par. 2 sentence two and par. 4, Section 94jdBectthis type of employment relationship is includedtte
96 par. 2 as well as Section 213 par. 1, Sectioh 2%0-called precarious labour relations in EC materials
par. 4 (as regards parental leave), Section 218 Jpar i.e. those with restricted employee protectioncam
and Section 222 par. 2 sentence one and par. # areparison with this situation, the fixadrm employment
accordance with the provisions of Section 363 fiar. relationship in our legal regulation cannot be a&ad
such provisions, which transpose the relevant ED-re a legal relationship with restricted employee prote
lations. In accordance with the provision of Sett®b as except for its limited term, this employmenatiein
par. 1 sentence two of the Labour Code, one may nghip is governed by the general regulation of the e
depart from these provisions except for derogation ployment relationship and the employee protect®n i
favour of the employee. In my opinion, this regiadat not restricted therein.
is compatible with the rules defined by the Direeti The legal regulation of the employment relationship
A certain problem may be the examination of thedssuor less working hours is fully harmonized too.don
whether the total weekly working hours laid down inrast to the characteristics in EC, this employmets
the Directive No. 93/104/EC means working hoursionship cannot be considered a “precarious” onti wi
including the overtime work in total i.e. a sum of all restricted employee protection as also in this ctse
possible work engagements of an individualr a limit  general regulation of the employment relationstpp a
of working hours with inclusion of the overtime or plies.
laid down for one employment relationship. A more Securing the objectives defined in the Counci Di
general conclusion is getting closer to the firse @f rective No. 91/533/EEC is reflected in the provisiof
the interpretations. The logics of this interprietaimay Section 37 of the Labour Code where the employer is
be seen also in the fact that the total limit offkvenr  bound by the obligation to notify employees in gt
gagement is not only to protect the employee awd prof their fundamental rights and obligations ensuimg
vide space for his rest but also in general prosjplece the employee from the concluded employment relation

285



Legal studies and practice journal research revue

ship. The quoted provision is also one of thosekc In other cases, only one exception from the rule of
ing to Section 363 par. 1 and Section 2 par. leseet maximum wage is possible if the period of postingsl
two of the Labour Code (see above). Because masdt exceed one month (Article 3 par. 3 and 4 of the
essentials required by the quoted Directive araliysu Directive).
included in the arrangement of the employment-con |n our opinion, the scope of the exceptions as they
tract, specification of data required by the Dineztin  are formulated in the provision of Section 319 faof
awritten employment contract is considered fulfilhenthe current Labour Code is wider than acceptablthey
of the obligation to inform employees. In certaases examined Directiv¥. If we start from the presumption
when the relevant concept cannot be regulated by cahat the defined period of 30 days per calendar yea
tract, a reference to the relevant provision obleggu  represents the specification of the “works of srsatr
lation is sufficient to meet the obligation to pit& pe” the exception ensuing from the provision ofidle
information. Hence the legal regulation is fullyrha 3 par. 5 of the Directive would be used in this way
monized. Within this rule, however, it would not be possiblin
our opinion— to post an employee to perform “the first
assembly or the first installation of the goodyision

Posting of Employees to Perform Work of Article 3 par. 2 of the Directive) as the scopie
on the Territory of Another Member State  posting for this purposes is considerably shortethis
of European Union case (8 days). On the other hand, it is possible to

consider the question whether the scope of work30of

For the purposes of implementing the Council Didays per calendar year is a “work of small extéhtt.
rective No. 96/71/EC concerning the posting of vessk is however possible to deduce that the Czech legal
in the framework of the provision of services, newegulation did not make use of the possible exoepti
regulation of Section 319 (cf. Section 363 parfthe only from the rule of minimum wage according to the
Labour Code) was included into the Labour Code. Therovision of Article 3 par. 3 and 4 in the everattthe
regulation is thereby in principle harmonized. IStils  term of posting is not longer than one month in the
possible to express certain reservation as reghids course of one year (provision of Article 3 par. féitwe
regulation. According to Section 319 par. 2 of tlee  Directive). In consideration of the posting of anenth
bour Code, the rule of the minimum length of annudn the course of one year with an exception from th
leave and the rule of maximum wage shall not ajfply rule of minimum wage (not admitting the exception
the period of posting the employee to perform workom the rule of minimum paid leave), a questioises
within the framework of transnational provision ofonce again whether the diction used in the Czegalle
services in the Czech Republic does not exceedag d regulation in the provision of Section 319 par.f2he
in total per one calendar year. The said exceptimil current Labour Code is actually consistent with re
not be applicable if such employee is posted bgran quirements of the Directive. What is the difference
ployment agency. It is questionable whether theepxc between the work of small extent defined by 30 days
tion from application of the rule of the minimurmigh ~ per calendar year (an exception from the rule ofimi
of annual leave and the rule of maximum wage, whicfium wage and the minimum leave) and the posting for
the Czech legal regulation defined in uniform mannethe maximum of one month (only an exception from th
is fully compatible with requirements of the conuedt  rule of minimum wage)?

Directive. The fact is that the Directive specifigsssi The current regulation howevermuch like the le

ble exceptions in relation to various situationsl am gal regulation in the original Labour Codedoes not

various durations. The Directive allows an exceptioexpress the requirement of temporary basis of pgsti

from the rule of the minimum length of annual leavavhich is the characteristic sing of employee pastin

and the rule of maximum wage in two cases: within supranational provisions of services. In @ec

« the first one is represented by assemblies or fir§gnce with judgments of the European Court of desti
installations of the goods if they form a substinti (hereinafter referred to as “ECY)it is not admissible
part of the contract on the goods delivery and af@ restrict the duration or frequency of employestp
necessary to put the delivered goods into operati¢igd for supranational provision of services by agel
and if they are performed by experienced or specigestriction but the requirement of temporality slkiole
lized employees of the supplier undertaking and thexpressed.

time of posting does not exceed 8 days (Article 3 The negative definition of the scope of the Direeti

par. 2 of the Directive), application (provision of Article 1 par. 2 of tharBc-
« the other one is a small extent of works to b&ve) has not been reflected unfortunateljust like in

performed (Article 3 par. 5 of the Directive). Thethe original legal regulation.

criteria for assessment of works of small scope are

to be determined by the Member State that wants to

apply the said exception.
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Social Protection of Employees

The regulation of collective dismissals of emplayee
in Section 62 of the Labour Code is fully harmodize
with requirements ensuing from the relevant Dinexti
According to Section 363 par. 1, the provision etS
tion 62 is considered a provision transposing Egive
lations and it is impossible to depart from it puanst to
Section 2 par. 1 sentence two of the Labour Codksan

! These issues were addressed for example in the work

Gregorova, Z., Pracovni pravo a pravo socialnitbezgdeni
[Title in translation:Labour Law and Law of Social Secutijty
in Evropsky kontext vyvoje ¢eského prava po roce 2004, MU,
Brno 2006, p. 353 et seq.

2 These are the following Directives listed in theotgd
comment:

Council Directive 91/533/EEC of 14 October 1991 am
employer’s obligation to inform employees of thenditions
applicable to the contract or employment relatigmsh

the derogation is in favour of the employee. In oufouncil Directive 98/59/EC of 20 July 1998 on thppexi-

opinion, however, it follows from the nature of ghi
provision that one may not depart from it (Sectln
par. 1 sentence one of the Labour Code).

mation of the laws of the Member States relatingditective
redundancies,

Council Directive 99/70/EC of 28 June 1999 conaagnihe
framework agreement on fixedrm work concluded by

Social protection of employees upon transfers &ETUC, UNICE and CEEP,

undertakings, parts of undertakings, transfersctit/ia
ties or parts of activities is regulated both ia toncept
of the Transfer of Rights and Obligations from Labo
Relations in the provision of Section 338 et sdcthe
Labour Code and with reference to a special legglr
lation".

Employee protection in case of employer’'s iRsol
vency is safeguarded by the very legal regulatien i

Council Directive 97/81/EC of 15 December 1997 @ning
Framework Agreement on pditne work concluded by
UNICE, CEEP and the ETUC,

Council Directive 94/45/ES of 22 September 1994 tba

establishment of a European Works Council or aguore in

Communityscale undertakings and Commuepsétyale groups
of undertakings for the purposes of informing andstilting

employees,

Council Directive 97/74/EC of 15 December 1997 eging,

cluded in Act No. 118/2000 Coll., on Employee Peote t0 the United Kingdom of Great Britain and Northéreland,

tion upon Employer’'s Insolvency, as amended. T
legal regulation is fully harmonized.

Technical and Health Protection
of Employees

irective 94/45/EC on the establishment of a Euaope

orks Council or a procedure in Commundtyale undertak
ings and Communitgcale groups of undertakings for the
purposes of informing and consulting employees,

Council Directive 2006/109/EC of 20 November 20@&zt
ing Directive 94/45/EC on the establishment of adpean
Works Council or a procedure in Commurdtyale undertak
ing and Communitgcale groups of undertakings for the
purposes of informing and consulting employees;dagon of

EC Directives for the area of safety and health prgne accession of Bulgaria and Romania,

tection at work are reflected in a large numberegfu
lations, in particular implementing and technicaks,
the examination of which exceeds the scope of th
paper. The basic framework is included in partithe
provisions of Sections 101 to 108 of the Labour €od

Conclusion

In our opinion,one may conclude from the abeve
mentioned specific analyses that most issues reglila

Directive 2002/14/EC of the European Parliament ahthe
Council of 11 March 2002 establishing a generamn@ravork
fer informing and consulting employees in the Ewap
Community,

Article 13 of the Council Directive 2001/86/EC ofC&tober
2001 supplementing the Statute for a European coynpéth
regard to the involvement of employees,

Council Directive 2001/23/EC of 12 March 2001 ore th
approximation of the laws of the Member Statestirgdato
the safeguarding of employees’ rights in the exértansfers
of undertakings, businesses or parts of undertakargousi
nesses,

by the secondary law of EC and concerning perfornbirective 96/71/EC of the European Parliament andhe

ance of dependent work, the Czech legal reguldtion

the Labour Code is sufficiently harmonized. The-pre™

cise inclusion of the equal treatment principled #re
prohibited discrimination directly to the Labour d&o
still remains a great problem. The said insufficieims
even more serious due to the fact that the priacgbl

Council of 16 December 1996 concerning the postifig
orkers in the framework of the provision of seesi¢
Council Directive 96/34/EC of 3 June 1996 on trerfework
agreement on parental leave concluded by UNICE, C&id
the ETUC,

Directive 2003/88/EC of the European Parliament ahthe
Council of 4 November 2003 concerning certain aspet

equal treatment and prohibited discrimination reprene organisation of working time,

sents a fundamental principle of labour law.

" doc. JUDr. Zdeiika Gregorova, CSc., Faculty of Law, the
Masaryk University of Brno, the Czech Republic

Council Directive 94/33/EC of 22 June 1994 on thatextion
of young people at work,

Council Directive 91/383/EEC of 25 June 1991 sup@et
ing the measures to encourage improvements inafieéysand
health at work of workers with a fixedliration employment
relationship or a temporary employment relationship
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Council Directive 89/391/EEC of 12 June 1989 on ititeo-
duction of measures to encourage improvementseirsdfiety
and health of workers at work,

Council Directive 89/656/EEC of 30 November 1989tha
minimum health and safety requirements for thehysaork
ers of personal protective equipment at the wodeléhird
individual directive within the meaning of Articlé6 (1) of
Directive 89/391/EEC),

Council Directive 92/85/EEC of 19 November 1992 tbe
introduction of measures to encourage improvemanthe
safety and health at work of pregnant workers awodkers
who have recently given birth or are breastfeeditanth
individual Directive within the meaning of Articl&6(1) of
Directive 89/391/EEC),

Council Directive 75/117/EEC of 10 February 1975 the
approximation of the laws of the Member Statestirgato
the application of the principle of equal pay foemmand
women,

Council Directive 76/207/EEC of 9 February 1976 the
implementation of the principle of equal treatmémt men

2, Section 16 par. 2 and 3, Section 30 par. 2,i@e8% par. 1
to 4, Section 39 par. 2 to 6, the introductory viogdin
Section 41 par. 1 and in its subsections c), dam) g),
Section 47 consisting in the wording “where on teation of
maternity leave (in the case of a female employaepn
termination of parental leave (in the case of aeneathployee)
in the scope for which a female is entitled to takaternity
leave, such employee returns to work, the emplsfell
place this employee to his/her original job and kptace”,
Section 53 par. 1 consisting in the wording "thepkyer
may not give notice to his employee " and subsectp
Sections 62 to 64, Section 78 par. 1 subsectiorts 8) k)
and 1), Section 79 par. 1, Section 79a, Sections882 84a,
Section 85 par. 2 and 3, Section 86 par. 3, Se@®par. 1
and 2, Sections 90, 90a, Section 92 par. 1, 3 aSeetion 93
par. 2 sentence two and par. 4, Section 94, Seétopar. 2,
Sections 101, 102, Section 103 par. 1 subsectipts @), j)
and k) to the end of par. 1, par. 2 to 5, Sectida, Section
105 par. 1 consisting in the wording "if an indistinjury
occurs, the employer within whose undertaking ithjisry has
occurred shall investigate the causes and circumossaof the

and women as regards access to employment, voahtiofhjury, par. 3 subsection a), 4 and 7, Section p@6 1 to 4

training and promotion, and working conditions,
Directive 2002/73/EC of the European Parliament ahthe

subsections a), ¢), d), f) and g), Section 108 paB, 6 and 7,
Section 110 par. 1, Section 113 par. 4, Section @26 2,

Council of 23 September 2002 amending Council Divec Section 191 consisting in the wording "an emplogball

76/207/EEC on the implementation of the principfeequal

excuse the absence of an employee from work dariperiod

treatment for men and women as regards access ftoem of taking care for a sick child whose age is beldwears or

ment, vocational training and promotion, and wogkeondi
tions,

Directive 2006/54/EC of the European Parliament ahthe
Council of 5 July 2006 on the implementation of gimciple
of equal opportunities and equal treatment of mahwomen
in matters of employment and occupation,

Council Directive 2000/43/EC of 29 June 2000 impeting
the principle of equal treatment between persomspective
of racial or ethnic origin,

Council Directive 2000/78/EC of 27 November 200@aks
lishing a general framework for equal treatmenemploy
ment and occupation,

Directive 2002/15/EC of the European Parliament ahthe
Council of 11 March 2002 on the organization of warking
time of persons performing mobile road transpotivaes,
Council Directive 2005/47/EC of 18 July 2005 on tgree

taking care for another household member accorttingee
tion 115 of the Civil Code in the cases laid downSeection
25 of the Sickness Insurance Act or in Section 3% e Sick
ness Insurance Act and for a period of taking cdira child
younger than 10 years due to the reasons laid do®ection
25 of the Sickness Insurance Act or in Section f3%e Sick
ness Insurance Act or due to the reason that aataterson
who otherwise takes care of a child could not ke of this
child because this person underwent a medical exaimn or
treatment in a healthcare facility and this coutdt be ar
ranged outside the employee’s working hours”, 8estil195,
196, Section 197 par. 3 resting in the wording épgal leave
under subsection 1 is granted as of the day whehhd has
been taken into foster care until the day when ¢héd
reaches the age of three years. If a child has t#em into
foster care after the attainment of three yeaegefbut before
reaching the age of seven years, there shall beighe to

ment between the Community of European RailwaysRICE parental leave of 22 weeks. If a child has beemrtakto

and the European Transport Workers' Federation JEIr
certain aspects of the working conditions of mobearkers

foster care before it is three year old and patdetae of 22
weeks would expire after the child reaches thregsyef age,

engaged in interoperable crdssrder services in the railway parental leave shall be granted for 22 weeks dkeotlay of

sector,

Article 15 of the Council Directive 2003/72/EC o2 uly
2003 supplementing the Statute for a European Gatipe
Society with regard to the involvement of employees

% Bélina, M., Pichrt, J., Nad navrhem nového zékoniku prace

taking the child into foster care", Section 198.darto 3 as
regards parental leave, Section 199 par. 1, Se2i@npar. 2
subsection a), Section 213 par. 1, Section 217 pas re
gards parental leave, Section 218 par. 1, Sectghpar. 2
sentence one and par. 4, Section 229 par. 1 cmgsist the

[Title in translation:On the Draft of the New Labour Cdde Wording "vocational practice shall be considered vask

Pravni rozhledy No. 11/2005, p. 384.

4 Knapp, V., O pravu kogentnim a dispozitivnim (aéak

o pravu heterogennim a autonomnim) [Title in traitata
About Mandatory and Directory Law (and also abotetéd
rogeneous and Autonomous JaRravnik No. 1/1995, p. 1.

° The judgment of the Constitutional Court was putsis

performance for which an employee is entitled tvame or
salary”, Section 238 par. 2 and 3, Section 239{i@eR40
par. 1, Section 241 par. 1 and 2, 245, Sectiong2462 sen
tence one, Section 276 par. 1 sentence one an® gar5,
Section 277 consisting in the wording “the emplogéall
create at own costs the conditions, which will déaathe
employees’ representatives the proper exercis@ef func

under No. 116/2008 Coll., for details on the memid see tion”, Section 278 par. 1 to 3, par. 4 sentencesand three,

p. 1470, clause 199.
% Ibid.

Section 279 par. 1 subsections a), b), e) to h)pand3, Sec
tion 280 par. 1, Section 281 par. 5, Sections 28899, Sec

" The provision of Section 363 paragraph 1 of theduab tion 308 par. 1 as regards its introductory wordimgl sub

Code reads: “The provisions by which the transposivf the
EC law is implemented are: Sections 2 par. 6, 8ecté par.

288

section b), Section 309 par. 4 and 5, Section 36 4 con
sisting in the wording "the employer may not regdiom an



3/2008

employee the information in particular of* and sdi®ns a),
c), d), e), g) and h) and further in the wordinge"above shall
not apply where there is a cause for it consistintpe nature
of work to be performed provided that the requiretris ade
quate", Section 319, Section 321 par. 3, Sectid 3. 2,
Section 339, Section 340 and Section 350 par. 2ti(®e2
par. 1 sentence four).”

8 Judgment No. 116/2008 Coll., p. 1471, clause 204.

® See the work specified in the note No. 1.

19 The following Directives are concerned:

Council Directive 75/117/EEC of 10 February 1975 toe
approximation of the laws of the Member Statestirgdato
the application of the principle of equal pay foemand
women,

Council Directive 76/207/EEC of 9 February 1976 the
implementation of the principle of equal treatmémt men
and women as regards access to employment, voahtio
training and promotion, and working conditions.

11 For more details concerning the adoption of theidisiri-
mination Act see for example Dvorska, O., Zasadmébo
zachazeni, zakaz diskriminace a jejich uplatiiovani v pracov
nim pravu, diserta¢ni prace [Title in translationPrinciple of
Equal Treatment, Prohibited Discrimination and thei
Application in Labour Law, Doctoral Thegis2008 published
at http://is.muni.cz/thesis.

2 The said manner would be easier also due to thétfatan
important amendment of the Labour Code is undepaee
tion.

13 For details see Gregorova, Z., N&které promény pracovniho
poméru na dobu ur¢itou [Title in translation: Certain Changes

Judicial review of administrative d

of the Employment Relationship for Definite Peraddime],
in sbornik chta Aoninu Kandovi, Vydavatelstvi a nakla
datelstvi Ales Cengk, s.r.o., Plzeni 2005, p. 288 et seq.

4The quoted provision determines that the provisam
minimum wage per calendar year and on minimum wage,
relevant guaranteed minimum wage and extra payver
time work shall not apply if the term of posting employee

to perform services in the Czech Republic doesemoeed in
total the period of 30 days per calendar year. Fhill not
apply if the employee is posted to perform workhimttrans
national provision of services by an employmentage

15 The original wording of the Directive uses the tefime
amount of work to be done is not significant".

8 See judgment in @15/01 (Bruno Schnitzer), CELEX
62001J0215, in which ECJ stated: “Services accgrtbnthe
Contract may cover services of wide nature, incigdihose
Iprovided on longerm basis, even for several years if for
example the mentioned services are provided in ection
with construction of a large building... None of theysions
of the Contract allows to generally determine theatlon or
frequency, on the basis of which the provision skavice of
a certain type of services in another Member Stateot be
longer; such restriction cannot be considered aigian on
services according to the Contract...”

7 For details see Gregorova, Z., Pfevod podniku a pfechod
prav a povinnosti gracovnépravnich vztahti v komunitarnim

a Ceském pracovnim pravu [Title in translation: Transfer of
Undertaking and Passage of Rights and Obligatiomsnf
Labour Relations in Community and Czech Labour JL.aw
Pravnik No. 10/2008 p.

iscretion in the Czech Republic

in the view of development, including europeisatiorffects

Sota Skulova

1. Introductory note

In the field of judicial review, a specific area is
reviews of those decisions of administrative bodiied
are issued within their discretionary power (admini
strative discretion). The aboweentioned specific fea
ture is given by the character of the relative dicra of
decisionmaking, typical of discretionary power, and

to control public administration’s decisions frons i
independent positions. Another factor is the netegs
ensure limitation of the performance of that paft o
public power that is in the competence of publimad
nistration in relation to the rights and interests
individuals.

The aspect of lawfulness of public administratien i
solved, monitored or controlled within judicial few

also by the character and structure of criteriat that the most general level. In the specific area of

control administrative discretion.

administrative discretion and its judicial revietiis

Other, more generally based specifics of judiciatriterion can have more levels, i.e. it can dispose

review (compared to internal review inside the publ

much different content from a simple conformity hwit

administration system) result from the relation ofsimple specific rule to convenience with a compli
executive power and judicial power which is supposecated structure of legal criteria or standards.
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The historical development of the judicial revietv 0 Enforcement of the idea of administrative justice
discretionary power has been based on this screem f related to the application of the theory of sepanabf
about the last quarter of the 19th century untdsth powers and the principles of a legal state whiciught
days and it is not finished yet. In this letegm a qualitatively different positions and relationf tbe
development, a certain trajectory (although nottequi executors of public power and the addressees of its
linear) of its individual points can be seen. Isukks operation. It was necessary to guarantee the g&siri
from a certain logic of increasing demands forldgal of public power within legal limits in both the demt
state quality in the environment of a particulaatst and the forms of its realization. This requiremesats
(states) and, in the last decades, also in thepearo formulated quite intensively for such cases when
environment. executive power intervened in the sphere of public

In this short essay, | will try to outline the déo  Subjective rights’
ment in this field in the Czech Republic, which A more complicated problem for determining the
resonated, in a specific way, but not always camatlly, limits and rules of judicial review of administnagi
with the abovementioned more general trends. Thealecisions is the area of discretionary power when t
influence of europeisation processes for the givelaw itself establishes a free discretion for an imitm
development in the recent period at both legistaéind strative body, i.e. the possibility to choose it&no
application levels is unquestionable. according to its opinion the most suitable decigiom

First of all, | would like to give several notesttee More possible decisions, i.e. at a certain stagbeotle
current context of review of administrative decisian ~ cisionsmaking process (sometime at its beginning) to
the legal environment of the Czech Republic. wW&hoose from among different solutions (procedures),
distinguish reviews inside the public administratio @and each of them should be within the frameworlbget
system, i.e. reviews executed by administrativeidsyd law.
usually at hierarchically higher positions. Theibasf And the role of the court that is (was) supposed to
this regulation is in the Code of AdministrativeoBe  review the lawfulness of such decision is then more
dure (Act No. 500/2004 Coll., as amanded). Anothatifficult. At the beginning, it was necessary faach
stage of review can be judicial review, in whickiesv  administrative justice system to resolve the qoests
within administrative justicetakes the main role. Some to whether ever or in what extent and relation tegal
kinds of decisions have been recently entrustethéo regulation the court should review an administeativ
review competence of ordinary codrtdhe Constitu decision based on free discretion. This problem oves
tional Court has a specific role in relation to aoim of the crucial ones in the development of admiatste
strative discretion. justice, typically in the system of continental [Aw

Already the classics of Administrative Law have
expressed their opinions on the extent of judicial

2. About the development of the theoretical review. For example, Merkl distinguished, in théeim
bases of judicial review of the tions of the traditional separation of powers atsd &f

. . . . the content of the term “legality”, review as redgr
administrative discretion lawfulness and also review of an administrative yb®d
discretion (i.e. the purposefullness of administeat
acts in the widest sense). According to his opintbe
To understand the current legal regulations and theview of discretion is a step further than thei@evof
situation in the judicial review of discretionarpwer, legality and it represents a strong span of adtnatise
at least a glimpse at its roots, as well as thowght justice, if not a deviation beyond the frameworktlué
structions that it was based on cannot be omiteén idea of administrative justice, because, amongrstlie
we can watch whether and how they were reflected teprives administration of all its freedom and sckg
the development and the current legal regulation afie entire administration not only to criticism,tkaliso
administrative justice or other fields of judiciaview.  to the will of justice® However, he admits a possible
The problems of administrative justice are regylarldetermination of certain types of administrativesac
included in the field of legal guarantees (or gnggas which would be subjected to review, or certain g/pé
of lawfulness) of public administration or, in thei a breach of law. Merkl regards the cases of revoéw
broader framework, in the control of public admirdas exceeding the limits of free discretion ( in comfay
tion. This is also the case of our legal contexemhwe With our current concept of administrative justice
understand the term “administrative justice” asigied aspecial case of the review of legality, becausehea
reviews of administrative decisions. The detailed a excess of free discretion intervenes in the spludre
comprehensive analysis of administrative justiqggrae legal binding of the administrative body and it ghu
sents an excessive topiof which we will only focus establishes a breach of ldw.
on its advised part or aspect, i.e. the reviewdrhiai-
strative discretion.
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The abovementioned case means at the same timeg to free discretion if they were found unlawful.
an excess of the framework of power of the entitjiccording to M. Mazanec, the purpose was to rettaén
executing public administration set by law. court’s right built by judicature to examine thegdé

Already in the conditions of a modern state, Maculimits of free discretion and to find out if it hasy
formulated a conclusion that discretion is not th&upportin files’. *2
opposite to lawfulness and that these terms do not The regulation of administrative justice of 1918,
exclude each other. According to him, the positagal cancelled in 1952, continued, almost without reglac
criterion of their differentiation should not besalbr ment, by the legal regulation of 1991 (Act No.
tised. For the current situation and conditions,cae 519/1991 Coll.) amending Act No. 99/1963 Coll., €od
agree with his conclusion thtte point reached by the of Civil Procedure, in its fifth part.

legal binding of administrative discretion may be This legal regulation of administrative justice,
followed by a judicial revieveven if the positive law cancelled in between, was based to large extent, in
excludes the review of purposefulness. It meartsttiga relation to administrative discretion, as well & t
possibility of judicial review ends only where theentire restored concept of administrative justie the
binding of free discretion by law ends. traditional (the first republic’s) regulations, lnding
The determining factor for setting the extent anthe conceptions of the abewgentioned issues.
content of review of administrative discretion iset A 5pecia| provision, direcﬂy and express|y related
legal framework by which administrative discretisn the judicial review of administrative discretion,asv
bound(particularly as regards it'snits, i.e., with a cer Section 245, paragraph 2, Code of Civil Procedtire
tain licence, its quantitative aspects)controlled(par  decisions which an administrative body issued based
ticularly as regards criteria determining its conta.e. 3 free consideration (administrative discretion)nsie

qualitative aspects). ted by law, the court only reviews whether suchisiec
on did not depart from thbmits and criteria set by
law.“*
3. About the development of judicial review Another element limiting the review of free
of administrative discretion discretion of administrative bodies was the praunsof

Section 248, paragraph 2, letter c¢), which excluded

What was the specific development of solution foflecisions on requests for performance to whicheter
this aspect of judicial review? no entitlement or on requests for removal of tly@ur

Originally, the Austrian administrative court WasOlc law from judicial reviews. o . . )
based on the abowveentioned original theory that if A large area of cases of decisioraking with admi
courts judged in the matters of administrative misc nist_rative discretion thus remained outside judicia
tion, they would not be any different from admirgst feVIEW.
tive bodies? The then judicature had to cope with not an excep

The secalled “October Act” (Act No. 36/1876 of tional absence diriteria for the application of admini
the Empire code of laws), on establishment of affrative discretioH in legal texts. Also the Constitutio
administrative court, as amended, set in its Secgip Nal Court gave its opinion on the question of legal
letter e) exclusion of administrative discretiororfr teria”.
judicial review. As regards determining tHamits of administrative

After several amendments, which did not affect oufliscretion, the situation was always significantipre
area of interest, and the rich judicature actidifythe favourable.
Austrian administrative couft the October Act was It is clear from what has been stated so far that t
incorporated in the Czechoslovak legal order by iAct legal determination of limits and aspects (crifefiar
essence No. 3/1918 Coll., on the supreme admitiistrathe application of administrative discretion, & cases
ve court and on solving competence conflicts ("Nove of its application in the regulation of adminisivatlaw
ber Act"). In the field of setting the judicial riew of was actually the key question for the relation aréni-
discretion, a formulation change was made when tisérative decisiormaking and judicial review’
matters in which decisiemaking was made by free  Even if the current regulation of the extent of
discretion were removed from the review exclusion.  cognition of administrative discretion does not use
However, this change did not mean a substantigkpressly the term “aspects (criteria) of admiaiste
change in conception, i.e. establishment of fuliew discretion set by law” any more, their existenae, i
of administrative discretion, because the main psep awider dimension than only particular legal regula
of the law— protection against unlawful decisions ortions, is indubitable and necessary and they mast b
measures of administrative bodies was retaifidte taken into account in administrative discretion and
newly established legal status meant also the fpitigsi judicial review:’
of judicial review of administrative acts issueccaak

291



Legal studies and practice journal research revue

However, it is necessary to mention another aspect The new regulation of administrative justice appear
of the review of administrative discretion in adisiree  to be a sufficient source for a really active puessof
tive justice. Breaking the legal framework of admin courts on improvements in administrative procee
strative discretion or neabservance of criteria for its dings®
application, to be worth reviewing in administr&tiv  According to the diction of the valid Code of Admi
justice, must also representmlation or threat of the nistrative Justice, Act No. 150/2002 Coll., its pose is
subjective right of the claimante. the addressee of thethe provision ofjudicial protection for the public
original administrative decision. subjective rights of individuals and legal entitiasthe

The review itself of lawfulness of an administrativ way set by this law and under conditions set by lidniv
act is not the aim of judicature, but its meangirtd out  or a special la®.
whether the subjective law was broken by an admini According to this regulation, in connection with

strative body's decision or whether the challengegdministrative discretiorillegality of an administrative
violation of right did not occul? Also the previous hody's decisiormay consist, among others, in that the
legal regulation was based on this. The claime@lbre gdministrative bodyhas broken the limits of admini
of administrative discretion must have meant agrative discretion set by law or that it has abused
intervention in the claimant’s subjective rightsdanot  administrative discretiofl. As early as the time when
in another area, for example, in the rights of pthehe law was adopted, some authors stated thatisn th
persons or in a certain public interest protectethty.  provision the sphere of discretionary decisinaking

The current legal regulation of administrative iicst  of administrative bodies opened, in an almost ne@!
does not differentiate from this conception in theary way, to judicial review?
question of action legitimacy of individuats The regulation of review of administrative discre

However, in a separate provision it gives the possiion is expressly related exactly and only to thect
bility of public interest protection based on arti@t sions” of administrative bodies. It does not mean,
against entities authorized by law, in particulated  however, that the review of administrative disaetin
mined public power bodiék It must be pointed out the abovestated intentions could not be applied also in
that a breach of public interest could occur, udou other cases subject to judicial revieivs.
edly, based on or in connection with abuse of The term “illegality”, or its desired opposite “lek
administrative discretionor, more generally, with an ty" as already pointed out, should be interpressd
incorrect free consideratignn this case incorrect in the amore general termldwfulness. The review of law
meaning of a breach of the general obligation to¥g  fulness in the traditional, narrow meaning, cand(an
in the performance of public administration, publiaiready must) be designated as the minimum, althoug
interest as one of the substantial aspects of admifor its importance the basic extent of review pesce
strative discretion, i.e. the principle of admirasive dings. The Code of Administrative Procedure (Act No
bodies’ activity as set in the Code of Administati 500/2004 Coll.) establishes the full extent of them
Procedure as the general code of public administrat  “jawfulness”, i.e. conformity with the entire legatder
operatiort:" including international conventions which are itstgn

the meaning of Article 10 of the Constitutith.

The breaking element in the setting of judicial re
4. About the current regulation of judicial view is the effect of the requirement of the-cadled
administrative justice and according to the Paragraph 1, European Convention of Human Rights

. .. and Fundamental Freedot)s which has been intro
fifth part of the Code of Civil Procedure  j,ced as a general principe.

It takes effect in relation to consideration or qgben

In the concept of European administrative law, thenentation of the question of facts enabling thertctu
term “legality”, or more correctly “lawfulness”, shld  repeat evidence or complement evidence produced by
be understood in wider dimensions than it usedeto kan administrative body;
traditionally. For european context R.Pomahac says that Another of its effects is not, however, unlimited.
it means conformity with the constitution, gendemlal  Nor does the current regulation of judicial reviéw
principles, written law and secondary legislatioom  ggministrative justice (according to the Code of Adm
mon rules of international law immediately effeetin  nistrative Justice) generally enable a court te ttie
the national law, judgenade law and with intemal yole of an administrative body and to replace itsef
directives if they can be appealed before the &6t giscretion with its own discretion, it only reviewtsin

According to the principle of lawfulness, an unlaw that direction as already mentioned, i.e. whethelid
ful act must be cancelléd.This implies the current not break the limits set by law or whether it wag n
requirement for the extent and depth of judiciaiew. abused.
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However, administrative courts have obtained fulCourt of Justice, and the Court of First Instangleich

jurisdiction in the matters of actions filed to f&hn

also applies the general principles within the tamof

ments imposed for an administrative offence, specifits jurisdiction?°

cally to withdraw it or to reduce ifunless there are rea

sons for cancellation of the decision) if it wagpsed
to an apparently disproportionale dedfeeHere the
court may replace an administrative body’s disoreti
with its own discretionReviewing, i.e. judicial review
of decisioamaking of administrative bodies onatters

that fall to the area of private lat, has been caught

outside the framework of administrative justice e3é

5. In conclusion — about the “principal” role
of courts, i.e. about the question of effect
of the principles of the “European”
Administrative Law

According to L.Pitrova and R. Pomaha¢, constitu

matters currently fall to the competence of ordmariong) justice is inherently connected with the ddef

courts which review them indeed in full jurisdiatio
because they may fully hear the same ¥asmd the
court is not bound by the facts of the case asddun
an administrative body.

hierarchic arrangement of primary and secondary-sou
ces of law and with enforcing the priority of funda
mental rights, while administrative justiég based, in
particular, on the principle of legality, proporiality,

Probably the most interesting and also the motimited discretion, legitimate expectation, and i&m
complicated problem within the judicial review oflegal test§® According to the cited authors, it is more

administration discretion appears to be the aboee
tioned newly established terabuse of administrative
discretion

expected from administrative justice that with ¢t
trol activity it will protect thelegal correctnesgempha
sized by author) of everyday, common decisioaking

In examining whether administrative discretion ha# the cases of public administratith.

been abused, the judicial review will not keep he t

The abovementioned role of administrative justice

“mere” aspects set by law, understood in the meaninmplies a really wider concept of criteria accoglito

of aspects of a particular legal regulation of ¢reen
case of administrative discretion (which in additias

which the decisioimaking of public administration is
considered than lawfulness was traditionally unieics

has been mentioned, can be sometimes “absent™. Alig this country (within the meaning of conformityitiv
criteria acting from higher levels of administrativ legal regulations).

power, of a more general range, disposing of diect

“principal” nature must also play the rofé.

It means that the model of the-salled “black box”
the content of which is not examined by a judgeds

As V. Vopalka stated, the judge would have to-conmore acceptable in the current situation and adegrd

sider in a more modern way on the terms of legaility

to the valid legal regulation for the establishment

a wider way on lawfulness, correctness of decisioils judicial review of administrative discretion, asvis
The term “lawfulness” really have started to “overwell characterized by M. Mazarfécin the previous

grow” its traditionally (or rather historically?)nder

legal regulation, because the judge is to be ndet in

stood boards and it starts to be necessary to tseergsted in what takes place “inside” the decisieaking

content not only in administrative law regulatiobsit
also in constitutional standards and internati@uke
ments, and maybe in other components.

In relation to the activity of public administratio
also the ternfgood governance (administration)has
started to be profiled, as we encounter it in the bn
Public Rights Defender (if we are looking in theeCla

of public administration. As already reasoned, oonc
dance with the legal order includes also ¢herectness
of applicationof its individual components.

The relevant principles and rules which direct
mainly into the content aspect of decisions aretéise¢
of correctness of applying individual legal regidas
related to a particular case of administrative raisc

legislation) and what is becoming the standardhef t tion.*
modern European administrative environment. In this respect, the new term, gradually taken yip b
Constituting the cited term and individual pringipl recent judicatureiabuse” of administrative discretion
and rules, which make up its content, is, amongrsth (Section 78, paragraph 2, Code of Administrative
the results of effect of standards contained in esondustice) can be interpreted asimeorrect application of
international conventions, of which particularly fine administrative discretion
European convention, in the judicature of the Eaeop In the case of an abuse of administrative disanetio
Court (former Commission) for Human Rights estait is always also arincorrect application of public
blished on its base. In this field, also the Cdogtnal power, i.e. the application of public power in a diffate
Court has profiled significantly. The activity ohe way or to differentpurposeshan assumes the wording,
Council of Europe in this field is nemegligible. And in  purpose or meaning of not only the appropriate iagpl
the field of particularly economic relations itatso the legal regulation, but also of the relevant partstiu
law of EC/EU including the judicature of the Eurape entire legal order, including fundamental rightsdan
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freedoms or other legally protected values at the c In this situation, adoption of a new Code of Admini
stitutional and international levels. strative Procedure in 2004 must have been welcome
If, in the case of breaching the right of an indixal ~ (Act has been in force since 2006). From our point
in the field of public subjective rights which itsa the Vview, in particular the first, general part of tzav is
constitutionally protected right, a remedy is netae important as it contains the -salled basic, general
blished within a review through authorized chanmels principles of public administration activity and sha
within administrative justice or civil proceedingsageneral application for the execution of publicned
according to the fifth part of the Code of Civildee  nistration. Thus the principles are not only ofraqe:
dure, the protective role of the Constitutional @ou dural, but partly also of a material character fome
starts against the decision of public administratisat aspects they control the content of adopted dets}io

is “incorrect” at the level of constitutional regtibns Here we find a certain catalogue of legally binding
(and international conventions acc. to Art. 10 loé t principles of modern public administration includin
Constitution). the principle of proportionality and the principtf

The activity of the Constitutional Court thus hadegitimate expectations (although not explicithsgma
created, in a legally binding form, additional dtaive ted as such, but described quite adequatély).
requirements for decisiemaking and, especially, the  And the new, abovenentioned regulations of judi
execution of public administration authority and foe cial review enable (generally said) the review e t
public administratioftitizen relationship. case of a breach of the monitored principles. Asrds

This is particularly important in the sphere ofthe principle of proportionality, such cases may be
discretionary authority' as these are situation®reh encounteredg. There are still some diffidences and-cer
exact legal aspects for decisioraking are not given, it tain constraints in arguing and applying a bredcthe
is necessary to follow more general principles thdtrinciple of legitimate expectation, although irrtee
should ensure the correctness of adopted solutfons. ~ cases the principle is applied in terms of argustént

In the Czech conditions, the abesmphasized Judicature has also, on general level, defined the
complementary relation of constitutional and adminiterm “abuse of administrative discrgtié?j”which_can
strative justice takes effect in it in the fieldddcision e considred as a significant memh in the longtime

making of public administration established on siee process of the development of the judicial reviefv o
called free discretion. Public Administration, in the context outlined albov

However, the decisive role in enforcing the legal
principles of good governance is in administratiwe
stice?

Courts (Administrative Courts and Civil Courts™ Doc. JUDr.Sofia Skulova, Ph.D., lecturer in Law, Masaryk
when examining the decisions of Public AdminsitraUniversity, Brno, Czech Republic
tion) have been caught in a situation where they at According to the regulation established by Act No.
forced to find the necessary criteria for the psmof 150/2002 Coll., Code of Administrative Justicepasended.
consideration of legal correctness of public adstiai > Executed by Act No. 151/2002 Coll., by which thedef
tion’s conduct or the results of its activity wititthem  Civil Procedure was changed and amended.

being specified in the relevant laws establishihg t ® From the wider range of literature in Czech reltin the

competence of courts in these matters. topic, | will mention, e.g. Macur, JSpravni soudnictvi
ajeho uplatnéni v soucasné dobé (Administrative justice and

Although at the turn of the millennium, it was @iff jts application in the present tim&mo, Acta Universitatis
cult to argue for the principles, andpesially the Brunensis, Masaryk University, 1992, Mazanec, Spravni
,Jleading“ ones for the sphere of adminsitrativecdds ~ soudnictvi (Administrative Judiciary), Prague, Léndl996,
tion - the principles of proportionality or legitimate Hacha, E.entry “Supreme Administrative Court” (Volume II,

. - . . . p. 827880), “Administrative Judiciary(Volume IIlI, p. 589-
expectatios at an administrative authority or durmgGOS), in Sbvnik vetejného prava Eeskoslovenského (Dictio-

ajudicial review (|f_0ne_ had ever known_ _What thes%allry of Czechoslovak Public LawBrno, 19291948, Kre-
terms meant), the high time came to specificaltyf®  jx; J.: zasada pravnosti statnich funkci a zasada zakdnnost
late major qualitative standards for the decigimaking spravy(The principle of lawfulness of state functions #nel
procedure of administrative authorities (if not fitle  principle of administration lawfulnessiPrague, by edition of
general requirements of the rule of law and thestion the publisher of the magazine Moderni tdbdern state)

tutional principles, so for the reasons that thmeetiof 231, Bazl, Z.: NeurCité pojmy a spravni uvaZeni pfi aplikaci
dmission of the Czech Republic to the EU w norem spravniho pravdndefinite concepts and administra
a P e considerations in applying administrative lat@ndard$,

approaching, _and not 0n|Y_ sporadic cases from th&ague, Acta Universitatis Carolinae, luridicad®?2.

Czech RePUt_)“C were submitted at the European Courtyerki, A : “By fulfilling the requirement of administrative
for Human Rights, some of them having been launchggktice, guarantees are creatdtiat the will ofthe nation
at administrative authorities). expressed in laws will be realized in administratianot
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influenced by uncontrolled and irresponsible ddfis.” The
most cogent argument which, according to the citethor,
speaks for the existence of administrative justise,the
argument that administrative justice is a legghnical means
with which the activity of dependant (administrajivbodies
is subject to the review of independent (judicilithorities
and which enables that an award of the court elite®
impermissible influences that may have affected adeni
nistrative officer due to his legal and politicapgndence in
executing a legal act.- in Obecné pravo spravnGéneral
Administrative Lay, Volume Il, Orbis, Prague Brno, 182,
p. 215, 217 and following.

With regard to the current reality, it should beded that
these impermissible influences need not only refualin
apossible legal and political dependence of adratise
officers, but also from the side of various privatirests.

by law (emphasized by author), whether it is in compléanc
with the rules of logical consideration and whetltbe
premises of such discretion were found by propercess
proceedings... if these conditions are fulfilleay ardinary
court is not entitled to deduce different or oppsionclu
sions from the same factqfll. Constitutional Court 101/95,
in Collection of Findings, p. 354.).

14 This situation was problematic for both the adnimaive
body itself and the courBut because at least general aspects
are necessary for a review, this drawback restdiesl
sensitive problem of applicability of analogy inetipublic
administrative law, sometimes even the questioarzlogy
with the provisions of regulations of private lasogf. e.g. the
judgment of the High Court in Prague, ref. B0A 12/9416,
which concluded thdt..in decision making on the obligation
of a legal entity to pay a sanction for an admirsisive offen

5 For more information on the model or real ways ofe in the field of private law (le ||ab|||ty ohaadministrative

solutions in individual, particularly European leggstems or
orders see, for example, Pitro¥a, Pomahag, R.: Evropské
spravni soudnictvifuropean Administrative Judiciafyolu-
mes 1 and 2), Prague, C.H.Beck, 1998, DeldrhyJudicial
Review of Administration Action, A Comparative Agalis,
Dublin, Sweet Maxwell, 2001, Halliday, Sudicial Review

offence), the administrative office is governedess other
wise expressly stated, by similar principles asdbert in the
field of private law in decision making on their ngeal
liability for damage (sic!)."

15E.g. in the ruling in case Ill. Constitutional Cot01/95:
"...as regards administrative discretion, the juaticre of

and Compliance with Administrative Law, Oxford andordinary courts agreed on an opinion that the lareates

Portland, Hart Publishing, 2004, Hertogh, M., &y, S.
(eds.):Judicial Review and Bureaucratic Impact, internzio
and interdisciplinary perspectives, Cambridge, N¥work,

Cambridge University Press, 2004.

& Merkl, cited work: p. 231 and following.
" Merkl, p. 233.

8 Macur, J., cited work, p. 50.

Bazil, Z., cited work, p. 8 and following.

0«sybstantial forms of administrative proceedingas, the
model of later regulations of administrative pratieg, were
based on it.

11 Mazanec, M.:Spravni soudnictv(Administrative Justice)
Linde, Prague, 1996, p. 29.

2In connection with the cited law it should be u$éfupoint
out to the institute oflegal principles unfortunately not
introduced in practice, which were supposed todmpted by
the extended board of the Supreme AdministrativerCtm
enforce its steady opinions or their changkee cited first
republic’'s regulation is connected, to certain pite¢o the
institute of the seaalled substantial rulingsof the Supreme
Administrative Court which is to be used for lawfahd

9

criteria according to which and within their framevk
a choice may be made including selection and findimgse
facts of a particular case that are not anticipatbg an
administrative standard, but by a discretion ofaministra
tive body they are recognized necessary for thécehof its
decision..."

However, the situation is more complicated in thasses
when the legal regulation left on the discretionaof admi
nistrative body to determine a criterion for itsrtaular
decision according to which it would decidknis case was
solved by the Constitutional Court, for examplehie case of
I. Constitutional Court 116/9¢"...the question of selecting
a suitable criterion for determining the pension taase must
enable observance of the basic principles of taoceedings
set in the provisions @&ection 2, Act No. 337/1992 Coll., on
administration of taxes and charges, as amendddvas
then on the (administrative) court to considerhe further
review proceedings whether the current criteriaenar were
not chosen within “administrative discretion” inetimeaning
of Section 245, paragraph 2, Code of Civil Procedur

8 This conclusion was also suggested by judicialNmt 3,
supplement to the magazine Spravni pré&dministrative

uniform decisioamaking of administrative bodies and also itsLaw) No. 3/93:“Administrative discretion can be reviewed by
statementswhich are to be adopted within the interest of court and an administrative body cannot act quaitbitra-
uniform decisioamaking of courts in administrative justice rily; it would be in conflict with the character gbublic

(see Section 12, paragraghand Section 19 of the Act No.
150/2002 Coll., Code of Administrative Justiceaasended).

In this respect, the critical comments on incoesisy of
judicature and its insufficient influence on theality of
public administration’s decisiemaking were healed, to
certain extent. ConfMikule, V.: "Vyznam spravniho soud
nictvi pro vSeobecnou pravni kultivaci vefejné spravy"
(Importance of administrative justice for the gealeculti-
vation of public administration)in Spravni pravo, 1997,
No. 3, p. 137 and followingThis apart from others, lead to
cancellation of the regulation of administrativetjoe of 1991
by the Constitutional Court in its finding No. 22601 Coll.

13 The Constitutional Court to the determination of then
conception of the review role of courts.the administrative
discretion itself is only subject to an ordinaryudis review

administration as a bjaw activity and an activity governed
by law. However, determination of administrative discretion
by law does not mean its complete negatidre law creates
criteria according to which and within its framevkorthe
choice can be made including selecting and findingse
facts of a particular case that are not anticipatbg an
administrative standard, but by a discretion of #tkninistra
tive body they are recognized as necessary foselection of
its decision.”

" This results from the application of the criteritabuse of
administrative discretion” which is used in the aal pro

vision of Section 78, paragraph Code of Administrative
Justice.

18 Macur, J., cited work, p. 37 and following.
19 Conf. the regulation of legitimacy of action incke for

as to whether it did not depdrom the limits and aspects set individual types of actions in Sections 65, 79 a8#, and of
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proposal for annulment of the measures of a gemataire in
Section 101a Act No. 150/2002 Coll., as amended.

2 The law set so on the administrative body (no bacg

authorized by law until that time), then the AtteynGeneral
and “he who is expressly authorized by a special da an

international convention that is part of the legeder" (conf.

Section 66, paragraph 1 to 3, Code of Administeafiustice).

Z1See Section 2, paragraph 4, Act No. 500/2004 Ca#.,
amended.

22gee Pomahag, R.: Zasady spravniho Fizeni a evropské pré-
vo (Principles of administrative proceedings and Eweap
law) (To the bill of the new Czech law on proceedingfole
administrative bodies), Evropské a mezinarodni @k&uro-
pean and International Lawp001, No. 3, p. 38.

2 within the bounds of the written law the term ,jugede
law" should be understood not in the menanig otedent,
but as an accordance with the principle of legiterexpecta
tions and legal certainty.

24 pomahag, R., cited work, p. 38.

% See also Vopélka, V. in Pocta Viadimiru Mikiéonour
to Vladimir Mikule on his 68 birthdady), C.H.Beck, Prague
2002, p 275.

% gection 1, Act No. 150/2002 Coll.

27 Conf. Section78, paragraph 1 of the cited law.

% Baxa, J., Mazanec, M.: Refornaského spravniho soud-
nictvi (Reform of the Czech Administrative Justice)Pravni
radce(Legal Advisor) 2002, No. 1, p. 10.

2t can also be amnlawful intervention, instruction or
forcing of an administrative bodyvhich is not a decision), if
the party's rights were to be cut, but on conditibat the
intervention or its consequences last or its répatihreatens
(Section 82 of the cited law), and obviously anlawful
measure of a general naturgSection 101d). For the so
calledunlawful inactivityof an administrative body (if a deci
sion in the case alone or a certificate is notadyuhow the
law counts on it also as a variant of a breachubljestive
rights, a review of administrative discretion wiliobably not
come to consideration generally, due to the claimght to
act (conf. Section 79, paragraph 1.).

30 Conf. Section 2, paragraph 1 of the cited law.

31 published under no. 209/1992 Coll., as amendedrby p
tocols no. 3,5 and 8.

32 Baxa, J., Mazanec, M.: Reforma &eského spravniho soud-
nictvi (Reform of the Czech Administrative Justidejavni
radce(Legal Advisor)2002, No. 1, p. 10.

33 See Section 77 of the Code of Administrative Jastic

3 If, however, such a decision can be made baseHefatts
of a case, to which the administrative body ket ahich the
court complemented possibly with its own evideneenot
fundamental directions. Conf. Section 78, paragrami the
cited law.

3 |f an administrative body has decid&tcording to a spe
cial law on a dispute or on another legal case whiesults
from civiklaw, labour, family and trade relationsand if the
administrative body’s decision has become legaffgctive,
the same case may be heard on proposal in a Galil ee
Section 244, paragraph 1, Code of Civil Procedure.

%f it finds out that the given case should be dedid
differently from the decision of the administratieedy, the
court itself will decide in the form of a judgmentSection
250j, Code of Civil Procedure.

%7 See Section 250e of the cited law.

296

38 For inspiration, it is useful to draw, and it isesldy doing
so, from foreign sources. For example, in the Gerfaw an
abuse of administrative discretion is seen inigliaation for
an unlawful purpose or that its execution is baseéhcorrect
motives or that for its application irrelevant fings were ta
ken into consideration. It is, however, typical tthidth one
and the same case, more forms of abuse of discegjigpoe
wer can be found. The forms of abuse of discretambe de
duced from abundant court judicature and they ofiensist
in breaching some principles such as the prinagblémate
rial) equality, principle of proportionality (anditiin it also
of suitability, expedience, necessity), the requieat of im
partiality (objectiveness) arising from the prirlegof equalt
ty, and the principle of legitimate expectasohey thus
move within the framework of the smalled principle of good
governance. Singh, M.PGerman Administrative Law in
Common Law PerspectivBerlin, Springer, 2001, p. 15076.
%9 vopalka, V., ibid

40 Far from being merely a faefinding tribunal, the CFI has
made its own mark in the case law. In some argdsas
applied a higher standard of scrutiny than hithesfaplied by
the Court of justice, adopting a more critical stentowards
the discretion of the Community institutions andjuieing
more exacting standards in their decismaking."- Tridi-
mas, T.: The General Principles of EU Law, 2ndiedjtOx
ford University Press, 2006, Oxford, New York, p. 9

41 Pitrova,L., Pomaha¢, R.: Evropské spréavni soudnictvi (Eu-
ropean Administrative Justice). 36.

2 |bid.

43See Mazanec, M.: Neurité pravni pojmy, volné spravni
uvazeni, volné hodnoceni diikazi a spravni soud (Uncertain
legal terms, free administrative discretion, fraal@ation of
evidence and administrative coyrBulletin advokaci¢Advo
cacy Bulletin) 2000, No. 4, p. 12. The situation as regards
insufficiency of fulfilment of Section 6, paragragh Eure
pean Convention, was characterized and criticissal lay P.
Hrdinain his article “Pfezkoumatelnost rozhodnuti spravnich
organti vydanych v ramci diskreéni pravomoci” (Possibility to
review administrative bodies’ decisions within dé&ion
power) Pravni rozhledylLegal Views) 1999, No. 4, p. 184
190, and he compared it to an absolutely diffesémiation in
the German regulation of judicial review.

“In this respect, quite appropriate seems to beugimh of
the criterion“correctness” for the consideration of public
administration’s decisions within the regulation tbg fifth
part, Code of Civil Procedure, solving judicial iew of
decisions in the cases of thealled privatdaw nature.

%1t is the Constitutional Court that has become finst
institution in the conditions of the Czech Republihich
began to apply argumentation by using legal priesip
including the principles of proportionality and itgate
expectations (although more frequently in the fiefdlegr
slative acts- for the first time comprehensively in the case PI.
US 4/94, then PI. US/15/96, PI. US 16/98, IIl. BS6/01,
and other), including unwritten principles (for ithdegal
liability see grounds of the finding PI. US 33/97)

The Constitutional Court admittedly drew inspiratiparti
cularly from the European Court for Human Rightd aBlee
ted constitutional or supreme courts of Europeatest

It also applied the paradigm of constitutionallynfarm inter
pretation of ordinary laws and the paradigm of pextimg
constitutional principles throughout the entireeraf law —
not excluding the public administration sphere . (IS
139/98). See more in Hollder, P.: Ustavn&pravni argumen
tace, ohlédnuti po deseti letech Ustavniho so@hnstitu
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tional-law based argumentation, a glance back after temgre *° See, e.g., judgement of the Supreme Administra@wart

of the Constitutional CourtlLinde, 2003, Praha, p.3B. no. 398/2004pf the Collection of Decisions of the Supreme
%6 |dentically, Vopalka, V., cited article, p. 272. Administrative Court.

47See Section-B Act no. 500/2004 Coll., Administrative *° See, for example, decisions no. 906/2006 or 950/2806
Procedural Act, as amanded. the Collection of Decisions of the Supreme Admiaistve

8 See, e.g., judgement of the Supreme Administraigart ~ Court.
no.4 As 71/2003.

Negative error in law concerning nonclaimed and claimed

non-penal elements of the body of a crime

(national and European law aspects)

Vladimir Kratochvil

Abstract [. Introduction

The paper explains first of all the keywords arehth The issue of an error of the perpetrator of a crime
analyzes- selectively— the main problems within the still not sufficiently dealt with in theory, has neus
general and special parts of the Czech CriminaleCodtreacherous points” including the problem mentidne
(according to the existing law and according to thabove in the title of this paper negative error in law
designed law). The text deals with concrete implicaabout normative and descriptive elements of theybod
tions of differentiation between a negative errotdaw of a crime, or as analyzed hereinaftaregative error in
concerning normative and descriptive elements ef tHaw concerning bottmon-claimed and claimed non
body of a crime, or the neclaimed na-penal element penal elements. It is an issue on the “boundarygrodr
and the claimed nepenal element, for criminal in fact and error inlaw. This issue fundamentally
responsibility. It includes some recommendations faelates to criminal liability of the perpetratortnanly
solving this problem giving some comparisons wittfaccording to the existing law” (the brackets amed
foreign countries and a view from the European lawere because the existing regulation of crimined ¢d
perspective. adults does not expressly mention their efrbrt also

according to the designed law. It is topical anasgeve
especially in connection with certain kinds of cgine.
Key words with overlaps to civil, commercial, financial, tand
other areas of law. Consequently, an interpretadiath
application of the bodies of related crimes cantot
“without help” of these noipenal legal branches and
tive and negative error, normative element of tbedyb their pasic formal sources..This fact is linkedhthe
of a crime and descriptive element of the body ofia question of knowledge, or ignorance, of the conteint
me and error about them, nolaimed norpenal ele these sources O.f law frqm the_part of th.e perputral
ment and claimed nepenal element and error aboutthe above mentioned crimes, I-€. especially purts_,m_an
them, European criminal law, penal law, EuropeanCh"mger .“ and _IX of the special part_ of the CF'.H"”
penal law. Code? It is also |mportar_1t for prosecution authorities t
handle the above mentioned Apenal sources of law
and to work properly with them. It is also connelcte
with knowledge, or ignorance, of sources of Europea
law.

Error in law, error in criminal law (error of the
perpetrator of a crime), error in fact, error ofr)gost
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Il. The basic concepts framework of thenon-penal descriptive elements we
may distinguish thelaimedones and thaonclaimed
] ] ] ) ones, i.e. included in regulations not claimey the
Negative error in law concerning the normative  criminal Code, e.g. the “accounting book” mentioned
element of the body of a crime in Section 125, which is also important to takeoint
consideration when negative errors in law of the
Referring to R 10/1977 and R 28/2002 and File 1perpetrator about them are judged since this st ¢s
Tdo 732/2005 thenormative element of the body of considered to be error fact®
acrime is an element expressed byegal concept,
relationship or institute included in r@onpenal legal

regulation that isiot claimed by theCriminal Codein lll. The basic problems from the viewpoint
its provisions by the soalled “reference” or “gene '

rally”. The text of the Criminal Code only takeseov of the general and special parts of the

aconcept from the outside, or establishes unlawefsn Criminal Code according to the existing

of an act as its element derived from other-penal law

regulations without claiming them in the described

manner; for example in Section 213 “legal duty to ) ] )

maintain... the other person* in the sense of the Familll- 1. Judging a negative error in law about

Act, in Section 185 “getting a fire arm... ammunitiona nonclaimednonpenal element

without license® in the sense of the Act on Arms and

Ammunition, in Section 247 “another’s thing” in the  The mode of judging a negative errorfact applies
sense of the Civil Code, in Section 255 “duty imgmbs to negative errors in law about npenal rules
by law” or in Section 276 “superior”, “higher” irhé including elements of the bodies of unlawful actgcl
spirit of Zakk1, etc® Negative error in law concerning are not claimedby the Criminal Code despite the fact
a“nonpenal normative nonclaimed element” is then that the Code takes over legal concepts and itesitu
considered in the same manner as errdiagt How from them; e.g. the perpetrator does not know that
ever, if the hon-penal normative element” iglaimed athing which he takes from someone is de iure,
i.e. included in a nopenal legal regulation which is pursuant to the Civil Code, “someone else’s thing”,
claimedby the Criminal Codéy “reference” or “gene R 38/1961. Such a negatisabsumptiverror in law is
rally”, e.g. the element of “prohibition establishéy then judged in the same manner as a negative i@rror
the Act on Foreign Currencies” in the sense of iBact fact, i.e. according to the principle @norantia facti
146, or “dangerous waste” mentioned in Section 181aon nocetln other words, such cases of error in law are
SubSection 1, in the sense of the Act on Waste, “insotonsidered according to the principles of negatitrer
vency proceedings” in the sense of the Insolvency Ain fact as an error in the current terminology of the
in Section 126, Section 89, S@ection 20 (as amendedtheoretical literature and the case lawabout the
by Act No 296/2007 Coll.), or “regulations or rules “normative element” of the body of a crime; compe t
(guard) duty” in Section 285, etc., then an erfoowt  above mentioned R 10/1977 and R 28/2002.

them is considered as erroraw.’

lll. 2. Judging a negative error in law about

Negative error in law concerning the descriptive a penal and a claimedonpenal element
element of the body of a crime
According to the court practice and the case law

The descriptive element of the body of a crime isvhich distinguish an error in penal and rfmenal
then an element with which ti@riminal Code itself, or rules® (here in the sense of legal regulations), an error
a non-penal legal regulation_claimed by the Criminalabout the content ofenal rules included in the
Codehy the above mentioned “reference” or “generalCriminal Code or in other laws (i.e. in its direct or
ly”, defines, i.e. describes a certain elementheftbody indirect amendments), does not excuse the perpetrat
of a crime; e.g. “bribe” in Section 162a, S8bction 1, this is based on the principle igihorantia iuris nocet
“grievous bodily harm” in Section 89, Si8ection 7, The same applies to the content of the rules tledfivd
and in Section 224, “public servant” in Section 88 in primary and secondarstatutory instrumentso the
Section 9, Section 162a, S@&ection 2, and Section Criminal Code comp. for example the Act No
156, “child” in Section 216b or “rules of business’” 167/1998 Coll. or the government decree No 114/1999
Section 127 established in the respective commierci@oll. The above mentioned legal regulations aresul
legal regulation claimed generally, etc. Negativeore which are claimed by the Criminal Code in the commo
concerning these elements is errodaw. This shows provision of Section 195, or whose adoption is-pre
that even here we may differentiafgehal descriptive” supposed by it, so as such they are actually datgu
and ‘hon-penal descriptive” elements; then within thethat falls within the ambit of the following groummo.

298



3/2008

The same approach is in the case of an error atmout
penal rules claimed by the Criminal Code with its

criminal legislation should consistently and clgarl
distinguish between these two kinds of elementthén

referring or general provisions; see for example thewording of the Criminal Code. Without suchgaide

content of copyright law sources, i.e. the Copytrigbt
in connection with Section 152; R 9/1987 or claim-
ing commercial law provisions in Section 127 (geher

line the above mentioned difficulties in the crimin
court practice will probably continue. It followsoimn
the described particular cases (comp. footnotearil

ly) or the Foreign Currency Act in Section 146 (byl2), even if they are not a representative pattéat,
reference) or the above mentioned Act No 167/199%Bere is a tendency rather to confuse thepemal non
Coll. and the government ordinance No 114/1999.Collclaimed elements (e.g. “customs duty”, “tax”, etsijh

lll. 3. Implications of different consideration of
negative errors in the sense of lll. 1., 2. for
criminal liability of the perpetrator

the nonpenal claimed elements and, consequently, to
confuse the negative error in fact with the negaéxror
in law. It takes place probably due to the fact thase
non-penal legal concepts are, sort of, automatically bu
incorrectly, considered as “hidden” claiming of ann
penal legal provision by the Criminal CddieThis may

In both cases these are negative errors in laglso be due to the difficult differentiation of moative

considered each time in a different manner, whiak h
fundamental implications for criminal liability ahe
perpetrator, the “neuralgic” point being theofrpenal

and descriptive elements as it is stated in theidor
literature mentioned abol/eif we took na-penal non
claimed elements as “normative” ones and-penal

element” and the manner in which the Criminal Codelaimed elements as “descriptive” ones. Theredara

approaches it. A negative error in law about the-no
penal element of the body of a crime included mo&a

dinal question then: how can one reliably know that
Criminal Code really claims another npenal legal

penal regulation not claimed by the Criminal Codeegulation and that it is then a negative errdaim and

(“nonclaimed norpenal element”) excludes intention
and intentional negligence, including criminal iidl

if it is preconditioned by these forms of fault. @re
other hand, a negative error in law about the pandl

nonpenal elements of the body of a crime, this time

included in a notpenal regulation claimed by the
Criminal Code (hon-penal claimedelement”), is bad
for the perpetrator as it does not excuse him. 8thes
confusion of one error with the other is not dddialn
the case of confusion of a negative error in lawuab
the nonpenal norclaimed element with a negative
error in law about the penal, or claimed fmamal -

not an error considered as an error in fact?

IV. The basic problems from the viewpoint
of general and special parts of the
Criminal Code according to the designed

law

The same questions are examined in this part as in
Part Il taking into consideration the new positive
regulation of the perpetrator’s error in fAwA negative

which is more likely- elements leads to an incorrecterror in law about th@on-claimed norpenal element

conclusion about the criminal liability of the petpator
if he is held liable exclusively for an intentionaime
(e.g. pursuant to Section 185, Ssction 13, or if an
act is criminal only because of intentional negtige
(e.g. pursuant to Section 255a). If it were anreofdhe
opposite nature, i.e. confusion of a negative leyedr
about the penal or negmenal claimed element with
anegative error about the ngenal norclaimed
element, it would lead to the judgment of impuroty
amore lenient sentence for the perpetrator althcheh
should be found guilty of the respective criminet.’a

lll. 4. Criteria for distinguishing notlaimed and
claimed norpenal elements and their legislative
expression

If confusion of an error about theon-penal non
claimed element with an error about theon-penal
claimedelement is not desirablein certain cases there
are harsh consequences for the perpetratothe

will be considered in the same manner, i.e. agjathe
error in fact, even after the adoption of the newnG

nal Codé’. No other approach may be deduced from
the provision of Section 18 of the draft mentioned
above or from the explanatory note to it. As foe th
negative error in law about thelaimed norpenal
element, there is a change which follows Sectiorofl9
the draft. After all, this is substantiated by therding

of the explanatory note to the provision: “The pregd
regulation of error concerns illegality as an elatngf
acrime in the sense of Section 13, including illaga
resulting from the ruleslaimedby theCriminal Code
asnonpenalones. Thalescription itself of elements of
crimes in the Criminal Codwill apply the principle of
“ignorance of the Criminal Code is no excuse. ... @ f
nonpenallegal regulations and legal rules contained in
them, whose application theriminal Codewould not
claimed ... the draft Criminal Code preserves the
existing concept, i.e. considering these casesegsa n
tive errors infact (italics by V.K)'® The original
wording of the explanatory note, i.e. before the co
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mmentary procedure, related an excusable erraavin | in law about the above mentioned law will then be
also to the content of the Criminal Code itsek, ito considered according tgnorantia iuris nocet® On the
punishability of a crime. Its new wording, i.e.afthe other hand, the error about theofrclaimednonpenal
commentary procedure, preserves validity of thelement” would fall within the ambit of the prinégpof
existing principleignorantia iuris nocetregardless of ignorantia facti non nocee.g. the body of the crime of
the nature of error in lawiexcusable- nonexcusable), “organizing and enabling illegal crossing of thatst
in relation to the content of the Criminal Codeeits border” (Section 171a) implemented thieective of the
Resorting to an excusable error is only possibléhen EC Council No 20002/90/ES which defines assisting i
case of ignorance of the content of fmanal rules unauthorized entering, crossing and residing. lgnoe
claimed by the Criminal Code (by reference or geneof this directive should not then be considered as
rally). Here we are getting close to the German aralnegative error in fact, which would mean the ptge
Austrian approaches, if only because those legpilae tor's impunity under the condition of exclusively
tions of error in law were a certain model for dzecintentional punishability of the given act. Frometh
draftsmen’. Nevertheless, despite this otherwise positiviewpoint of the ton-claimed nonpenal element” it
ve movement forward (thanks to the adoption of thshould be irrelevant if concepts and institutesmfro
construction of excusablenonexcusable errors), there anonpenal regulation are only “borrowed” through it
may still be problems mentioned above “according tby the Criminal Code or if they are as obligatory-
the existing law”, i.e. problems connected witHeliént taken over, i.e. due to the obligatory implementaibf
consequences of negative legal errors about bath ndhe European law. Anyway, it is a transfer fromtaeo
claimed and claimed ngpmenal elements, and also risksnon-penal legal regulation into the Criminal Code
of their confusion and difficulties in seeking eria for which does not claim that legal regulation provided
expressing clearly in the legal wording this ortttype course that the mentioned regulation is a reall laga
of element of the body of a crime. of both non-penal and substantivenature. As &direc-
tive”, i.e. a legal act of the®pillar — the communitary
one- | think that it has that nature. However, it stibul
V. Negative error in criminal law Concerning be objected that Section 171a is not a classicigicov
non-claimed and claimed nomenal of the Criminal Code as it only “borrows” a certain

elements from the viewpoint of the legal concept or institute from a npenal legal
- o regulation without claiming it. On the contrary,itog
European criminal law

an implementation provisiéh it includes the above
mentioned directive so that its purpose would be

From the viewpoint ofcriminal law - European achieved in the national law. It does so with tkeé&tof
(hereinafter also “CLE") a negative error in lawoab elements (concepts) that are established in Set#idn
the *non-claimed and claimedonpenal elements” also and designated asiminal elements. Therefore a nega
includes an error about legal concepts and insstuttive error about them should be considered accgritin
...contained especially isecondarysources of Europe the principle ofignorantia iuris nocet see hereinafter
an law- both “communitary” and “EU” law: the identical manner of considering a negativeremo

1. EC law (& pillar of TEC) The given issue is law aboutcriminal elements of the bodies of crimes
connected with indirect influenteof European law on implementing framework decisions of EU law. So the
the Czech criminal law in the context of communiguestion remains open to a certain extent everafd
tarization of European law and its manifestation ithe view that, because of the comparable nature and
national criminal law&. The indirect influence of Euro purpose of communitary “directives” and EU “frame
pean law connects the cited source with the existei Work decisions”, consideration of negative errorsaw
“..those bodies of crimes which have general oabout them should be subject to a single regintieely
referential dispositions?, i.e. with the provisions of have been implemented in the national criminal faw
the Criminal Code containing “nemenal elements i-€. to the principle ofgnorantia iuris nocet
claimed generally or by reference. “The mentioned 2. EU law (¥ pillar of TEU): In this context the
bodies of crimes ...may refer to npenal rules ..., i.e. analyzed problem is related to indirect impactthe
to implemented legal provisions ...or todirectly European law which depends dauro-conforming
applicable rules of European law if they take preceinterpretation of the national criminal l&i.e. such an
dence over the national legal regulatiorf’."For interpretation that takes into consideration -yet
example, the body of the crime of disposal of wastinplementedframework decisionsso that the fulfil
(Section 181e, SuBection 2), which is to be claimed ment of their purpose in the national law of a E&nm
generally®, claims not only the respective national lawber is ensured already in this stage. From thelptint
on waste but also theegulation of the European of the ‘claimedand non-claimed nonpenal elements”
Council No 259/93 on supervision and control othe situation is rather simple but at the same e
transportation of waste within the EC. A negativ®e doxically connected with various possible compli
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cations. The point is that the analyzed problenuireg only more varied but also, logically, more compli
an overlapping of the Criminal Code and a legalireg cated®

lation, i.e. also the European law, which isnoftpenal From the viewpoint ofEuropean law- criminal
nature whereas the above mentioned framework- deghereinafter also “ELC”) a negative error in lawoab
sions are undoubtedly gbenal nature. However, it the ‘claimedandnonclaimednonpenal elements”, i.e.
should be noted that regarding Footnote 8 framewod error about legal concepts and institutes, shbal
decisions of criminal procedural nature are also dealt with in ways that are offered so far onlyrbgdel

considered to be nepenal ones. Therefore, regardingprojects of the supranational ELC, i.e. “Europeaitsi
the nature of the given issue, the content of thesgiminal code” and “Corpus Juris 2008

framework decisions- of criminal substantivenature,
even if_not yet implementedvill be thepenalone, or

elements contained in them will be of this pendlr@  \/|. Conclusions and recommendations
A negative error about them should therefore féthim

the ambit of the principle dfgnorantia iuris nocetin This paper, restricted in extent, cannot naturally
contrast to an error concerning framework decisoins gie an exhausting answer to relatively fundamental
the above mentioned procedural nature. I:r"j‘me""oaﬁestions hinted in its title. Nevertheless, astemme
decisions already_implementedo not present any pagic conclusions and necessary recommendations

problems in that respect, either, as the menticareat according to the existing law may be worded as
in law is again considered as an error aboutpiieal  ¢)ows:

element of the body of a crime within the natiolaaV. : . .
a negative error in law aboutonclaimed non

On the other hand, this simplicity paradoxically mea . : . .
penal elements is considered as a negative error in

that _there are rather_great_ requwements on p ' fact according to the principle dfnorantia facti
of crimes, i.e. on their subjective features, whicklue : : . . . .
non nocetintentionandintentional negligenceill

to the indirect impact of the EU secondary law. sThi be excluded:

applies despite the fact that “according to thesting ) ) _
law” the Czech law does not require the relatiopsifi a negative error in law aboglaimed non-penal
fault and punishability itself of an act because oaly elements is considered as a negative error_in law
the Czech one but also the above mentioned national 2ccording to the principle afnorantia iuris nocet

if the perpetrator’'s error igxcusable the perpe

legal regulations or theoretical approaches to tiega I h : i ) - FE
trator is acting without guilt or his acting is not

errors in law in relation tpunishabilityof an act stick v B
to the unrestricted principle d§norantia iuris nocet based on culpability (Draft of the Criminal Code of
the Czech Republic, 2008);

This complication and the related increased demands . .
work with sources of national criminal law canna b - @ negative error in law abopenalelements of the

avoided of course by the prosecuting and adjudigati ~ body of a crime is considered asegative error in
bodies. law according to the principle dfjnorantia iuris

nocetregardless of the nature of the error as excus
able or notexcusable; the perpetrator's guilt or
culpability will not be excluded;

the nature ohon-penal elementsnot-claimed and
claimedby the Criminal Code from the viewpoint
of the national and Europeanlaw must be expres
sed by the lawmaker in the text of the Criminal
Code in as much eonsistentand unambiguous
manner as possible.

Due to the abolition of the thrg®llar structure of
the EU connected originally with thEreaty establish
ing a Constitution for Europ€2004f°, now with the
Reform Treaty(2007¥°, the existing intensity of the
process of communitarization of the lll. pillar 8EU
will probably increase. More importance is theriatt
buted to the approaches mentioned above in commecti
with the communitary law rather than with the EU
aspects, without the content being considerably
changed. But it does not mean that the indirectaichp
of the existing secondary EU law related to framéwo
decisions would disappear completely. “RegulationsNOte:
and “directives” mentioned by the Reform Treatg, i.
in the sense of Article 249 of TEC, are not changed A revised Czech version of this paper (“Negative
the content or terminology. However, directives arerror in law concerning normative and descriptive
likely to take over the role of the existing franmWw elements of the body of crime”) was included in the
decisions. At the same time the newly formulatgzbsy proceedings from the international conference drgan
of legal acts of the European secondary law sugbast zed by the Department of Criminal Law on 14 Febyuar
they should “take care” of the existing EC and EL2008 at the Faculty of Law, Masaryk Universityew
matter. As such they are also likely to start taldgith phenomena in economic and financial criminality
the issues analyzed in this paper in order to nitaket national and European law aspects
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terpreted in disputable cases with the help of ina
criteria from the viewpoint of pendhw protection. The
L i differentiation of normative and descriptive eletsemnto
Prof. JUDr. Vladimir Kratochvil, CSc., Head of thenonpenal and penal, quite complicated itself, woulenth
Department of Criminal Law, The Faculty of Law, Magk  make explanations about errors about them even more
University, Czech Republlc, Veveti 70, 611 80 Brno, e-mail: complicated being combined with rather an unnatditié-
kratoch@law.muni.cz. rentiation into normative and descriptive. Thereaimther,
! Unlike Section 11, SuBection 1, Para b), Act No more essential, aspect, ivehether the Criminal Code claims
218/2003 Coll. as amended On Criminal Judiciary¥outh  or does not claima nonpenal legal regulation and an
(hereinafter also ,ZSM"). element of the body of an act included in it redesd the fact
2 Act No 140/1961 Coll. as amended, Criminal Codadhe whether the element claimed or rdaimed is normative or
inafter also ,tr. zak.”). If there are citations skctions descriptive Therefore | will stick to this aspect hereinafter
without any specifications hereinafter they aratins from and it requires a respective terminolegi order not to make

the Criminal Code.

the text overloaded | will then use concepts “mtaimed

® Roxin, C.Strafrecht. Allgemeiner Teil, Band |, Grundlagennonpenal element” and “claimed nqrenal element”.

der Aufbau der Verbrechenslehre, 3. Auflage, Minci@ H.
Beck, 1997, pp. 25253 and further.

4 Novotny, O., Vanduchovéa, M. a KBtestni pravo hmotné

8 However, a specific problem is the element of “wis” in
Section 175, Suection 2, Criminal Code, defined in
Section 97, Act No 141/1961 Coll. on Criminal Prdagee as

I. Obecné ¢ast. (Substantive Criminal Law — |. General Part.) amended, Rules of Criminal Procedure (hereinafis &r.

5., jubilejni, zcela prepracované vydani. Praha: ASPL, 2007, p.
228.Samal, P., Pury, F., Rizman, Bestni zdkon. KomentaF.
Il. dil. (Criminal Code. Commentary. Volume Il) &yd.

). The point is that this legal concept “borrows” from the
Rules of Criminal Procedure without the Criminaldédtself
claiming this legal regulation. Therefore it shoulie

Praha: C. H. Beck, 2004, pp. 113544 does not mention, considered as a nesfaimed norpenal element of the body of

either, that the provision 185 is of blanket naturespite of
citing R 28/2002. In other places it is expresshjtten; for
example on page 968 in connection with the prowisid
§152

® Comp. Cervenka, L. Poznamka k problematice omylu

v trestnim pravu. (A note on error in criminal laWestni

pravo, 1997, No 12, p. 1&amal, P.Judikatrura k omylu

v trestnim pravu. (Case law concerning error in erahlaw)

the crime of “false evidence”, including an errdoat it. On
the other hand the “ngpenal” nature of the regulation out of
which the Criminal Code takes a normative elementhe
body of a crime is only connected withsabstantivelegal
regulation. Therefore the Rules of Criminal Progedshould
also be seen as a “nqenal” legal regulation , i.e. one stan
ding “outside” the Criminal Code.

° Solnar, V., Fenyk, J., Cisarovd, D. Systém &eskoslovenské

Soudni rozhledy, 1998, No 10, p. 28&mal, P., Pary, F., ho trestniho prava. Zaklady trestni odpovédnosti. (System of
Sotoldr, A., Stenglova, I. Podnikani a ekonomicka kriminalita CZechoslovak criminal law. Foundations of crimikedility.)

v Ceské republice. (Entrepreneurship and economic crime in
the Czech Republic) 1. vyd. Praha: C. H. Beck, 2@0257,
258;Samal, P., Pary, F., Rizman, Bestni zakn. Komentaf.
I. dil. (Criminal Code. Commentary. Volume ) 6.dvyPraha:
C. H. Beck, 2004, p. 48&olnai, V., Fenyk, J., Cisaiovd, D.
Systém Ceskoslovenského trestniho prava. Zaklady trestni
odpovédnosti. Podstatné piepracované a doplnéné vydani.

Podstatné piepracované a doplnéné vydani. Praha: Orac,
2003, p. 305Roxin, C.Strafrecht. Allgemeiner Teil. Band I.
Grundlagen Aufbau der Verbrechenslehre. 3. Aufladan-
chen: C. H. Beck, 1997, p. 408.

10 Cervenka, L.K problematice pravniho omylu v trestnim

pravu. (On questions of error in law in criminalv)aBulletin
advokacie, 1989, No. 3, p. 19.

(System of Czechoslovak criminal law. Foundations o't Comp. the above mentioned File 11 Tdo 732/2005.Coll

criminal lability. Revised and ammended editionfali:

Orac, 2003, pp. 130, 30Kratochvil, V. a kolTrestni pravo

hmotné. Obecna Cast. (Substantive criminal law. General

part.) 3. vyd. Brno: MU Brno, 2002jotisky 2003, 2006,

No 5/05, p. 279: The element “without licence” bétbody of
the crime of unlawful possession of arms pursuarBection
185, SubSection 1, does not express in any case a reference
to the Arms and Ammunition Act as it is stated met

p. 271;Kratochvil, V.Recenze: Marek, K. Smluvni obchodnireasoning of this decision but expresses the verynative

pravo. Kontrakty. (Review: Marek, K. Contractualnomer
cial law. Contracts.) 2. vyd. Brno: Masarykova ergita,
2006, Pravni rozhledy, 2006, No 11, p. 60Igvotny, O.,
Vanduchova, M. a kollrestni pravo hmotné 1. Obecna ¢ast.
(Substantive criminal law) 5., jubilejni, zcela pfepracované
vydani. Praha: ASPI, 2007, p. 255; see aRhs, H.
Osterreichisches Strafrecht. Allgemeiner Teil LiBerarbei
tete Auflage. Wien, New York: Springer Verlag, 2004,
p. 111 and further.

6 Samal, P., Pury, F., Rizman, Bestni zdkon. Komentaf. II.
(Criminal Code. Commentary 1l) dil. 6. vyd. Prala: H.
Beck, 2004, p. 1114.

" The above mentioned distinction, i.e. whether & isurely
normative or purely descriptive element is not &scdute
one. Normative elements have “something” from dpton
in them; e.g. “insult” requiring consideration rmly in the
social context but also its perception in the atousrm or
on the basis of its material fixation. On the oth®mnd,
descriptive elements are not free of any value ertinte.g.
“dispossession”, “building”, “human being” or “thah are in
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element of the cited body of a crime. In the givase the
court took the offender’s ignorance of the aboventin@ed
nonpenal legal provision as a negative error in lavhout
releasing him from liability for the given crime.oever, it
should have been taken as an error in a normaléveeat of
this body of crime which, as a negative error, edel the
offender’'s intention so he should not have beend hel
criminally liable for the exclusively intentionabpsession of
arms. The same problem in connection with the crihe
avoiding tax, charge or similar obligatory paympuatsuant to
Section 148 was solved by the Supreme Court ijuitgment
File 5 Tdo 411/2006.

12 For example, the offender does not know that het mas
torment his dog to death despite the fact that fiti$ own dog
(Section 203, Sulsection 2); such a negative error in law will
undoubtedly be considered as an error aboargpenalnon
claimed element (“tormenting an animal to deaththie sense
of the Act on Protection of Animals against Tongyi), i.e.
as an error in fact although the Criminal Coddfitdescribes,
or defines, what is criminally liable (“tormentiragp animal to
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death”). So it is not a nepenal norclaimed element but
acriminal one (se&amal, P., Pary, F., Rizman, Srestni
zakon. Komentaf. II. (Criminal Code. Commentary II.) dil.
6. vyd. Praha: C. H. Beck, 2004, p. 1223, R 6/2002)

chvil, V. Trestn&pravni rozmér smlouvy o Ustavé pro Evropu
a jeho vyznam pro evropské trestni pravo; rakouské&e
nosti. (Criminal law aspect of the Agreement on Siuation
for Europe and its significance for European crimhitaw;

8 The decision File 11 Tdo 732/2005 even mentions aftustrian experience) Pravnik, 2007, €. 3, pp. 274 - 276.

“indirect reference” to a nepenal provision contained in the
body of a crime pursuant to Section 185, Sdatin 2, letter
b), Criminal Code, in spite of it not being refetiah So this
uncertain concept prevents a consistent distinqudskhet
ween claimed and neclaimed norpenal elements with
consequences already mentioned above.

14 Napt. Roxin, C. Strafrecht. Allgemeiner Teil, Band I,
Grundlagen der Aufbau der Verbrechenslehre, 3. alyaf]
Minchen: C. H. Beck, 1997, p. 253.

5The limited extent of this text only enables to lioat
possiblecriteria of the required distinguishing. In my view
they may be seen in the manner efpressionof the
respective element of the body of a crime regasdtssits
normative or descriptive nature as well as in the afnon

2L More on this concept can be found Rury, F. Vliv
evropského prava na trestni postih nékterych negativnich jevl

v podnikani. (Impact of European law on criminadggcution
of certain negative phenomena in business) Trestnépravni
revue, 2005, €. 9, p. 221 and further.

22 More details inKratochvil, V.Tendence ke komunitarizaci
evropského prava, jeji projevy a prosazovani wrifespravu
hmotném a procesnim CR. (Tendency to communitarization
of European law, its manifestations and implemémtat the
Czech criminal substantive and procedural law.) Hur-
dik, J., Fiala, J., Seluckd, M. Evropsky kontext vyvoje ¢eské-
ho prava po roce 2004. (The European context ofivelop
ment of Czech law after 2004) Brno: AUBI, No 30908,
p. 93 and furtherCakrt, F. Nastin komunitarizace v ramci lll.

pena| terminok)gy | mean by “the manner of expression"pilif“e. (An outline of communitarization within the III. plllar)

whether a text of the Criminal Code uses terms tHrger
impact for designating an element of the body dfriane,
such as a “generally binding legal regulation” (®ec127),
or “legally protected rights to an author's work3egction
152), or “Act on Foreign Currency” (Section 146, i

Trestnépravni revue, 2007, &. 1. Cakrt, F. Spoluprace v oblasti
trestniho prava a vnitra v kontextu vznikajici Refoi
smlouvy. (Cooperation in the area of criminal lawthe con
text of the arising Reform Agreement) Trestnépravni revue,
2007, ¢. 10, p. 285.

anarrower term is used, for example “constitutional order”®® Pury, F.Vliv evropského prava na trestni postih nékterych

(Section 93), “accounting book” (Section 125), “téRection
148), “expert” (Section 175), etc. If that narrowerm is
aterm from anonpenallegal field, which includes Rules of
Criminal Procedure, too (see Footnote 8), we maytisat it
will be a non-claimed nortpenal element of the body of
acrime. On the other hand, in other cases (of gelar
impact...) we would meetlaimednonpenal elements of the
body of a crime. This includes a situation where @riminal
Code itself expressly mentions in its commentaiieghe
general part claiming to a ngrenal regulation; Section 89,
SubSection 19, 20 as amended by Act No 296/2007 Coll.
am aware of a certain imperfection of this approach
seeking other criteria and their specification dogtadually
bring light to these issues. There | consider thapen, of
course. An inspiration may also be found in foreappro
aches (Austria, Germany) which could not be mesetiohere
due to the restricted extent of the paper.

16 Samal, POsnova trestniho zakoniku 2082006. (A Draft
of the Criminal Code 2002006)Vydani prvni. Praha: C. H.
Beck, 2006, pp. 55 57. Snémovni tisk ¢. 410/0, ¢ast &. 1/9,
2008.

Y Kratochvil, V. a kol.Trestni pravo hmotné. Obecnd &ast.
(Criminal Substantive Law. General Part.) 3. vyeh@® MU,
2002 (reprint: 2003, 2006), pp. 249, 271. The exgiary
note to the draft says: “As to n@enal legal regulations and
legal rules contained in them whose applicatiomoisclaimed
by the Criminal Codeit@lics by V. K), it will be necessary to
consider their relevancy to a committed crime. Tdvaft
Criminal Code preserves the existing conceptian, donsi
dering these cases as negative errors in fact.”

18 Ditvodové zprava k navrhu trestniho zakoniku CR 2007,
piijatému vlddou na jejim jednani 13.-14. 12. 2007, (Explana
tory note to the draft of the Criminal Code CR 2007 adopted

negativnich jevii v podnikani. (Impact of European law on
criminal prosecution of certain negative phenominausk
ness) Trestnépravni revue, 2005, ¢. 9, p. 224.

# |bid.

25 Samal, P., Pdry, F., Rizman, Bestni zidkon. KomentaF.
(Criminal Code. Commentary) Il. dil. 6. vyd. Pral@: H.
Beck, 2004, p. 1112.

% This is related to the publication of such a retjofain
amember state language if that language is onénefBU
official languages. Even if lack of such a traristatdoes not
affectvalidity of the given regulation it cannot be used against
anindividual, even if published in the Official Journal of the
EU in another language, but it can be applied ¢ostiate. For
more detail se®etr, M. Uinky oficidlné nepteloZzenych pra-
ment komunitarniho prava. (Effects of the officially not-
translated sources of the EC law) Pravni zpravodaj, ¢. 1/2008,

p. 16.

27 Comp. Act No 178/2007 Coll.

2 The judgment of the full ECJ panel from 16. 6. 2006G
105/03, Maria Pupino, EURex — 62003J0105. Towards the
same issue see al§picar, P.K povinnosti eurokonformniho
vykladu ¢eského prava a k rozsifeni jeho dopadu na oblast II1.
pilite Evropské unie. (Towards the duty of the Euro-
conforming interpretation of Czech law and broadgnits
impact on the area of IIl. pillar of the EU). Trestnépravni
revue, 2005, &. 10, p. 253-259; TomasSek, MCesty k eurokon
formnimu vykladu v trestnim pravu. (Ways to the dur
conforming interpretation in criminal law.) Trestnépravni
revue, 2006, ¢. 7, p. 200-203; Killmann, B:R. Die rahmen
beschlusskonforme Auslegung im Strafrecht vor derGIE
Juristische Blitter, 2005, ¢. 9, pp. 566-575. Of course, the
requirement of indirect impact also concerns divest
(comp.Tichy, L., Arnold, R., Svoboda, P., Zemanek, Ja),Kr

by the government on 1B4 December 2007) p 23; accessibler, Evropské pravo. 3. vydani. Praha : C. H. Beck, 2Q@6

from www MS CR (cit. dne 5. 1. 2008).
19 See Section 9 of Austrian and Section 17 of Ger@rami-
nal Code.

20n the concepts ,European criminal law* and ,crialin
law — European” and ,European lawcriminal“ seeKrato-

306-307.).

2 gyllova, J., Pitrova, L., Svobodova, M. a Kdktava pro
Evropu. Komentat. (Constitution for Europe. Commentary.)
1. vyd. Praha: C. H. Beck, 2005, p. 11.

%0 Francova, J.Co nového by Evropské unii méla ptinést
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.Reformni smlouva“. (What should the Reform Trehtng
to the EU.) Pravni zpravodaj, 2007, ¢. 12, p. 5.

31 This characteristic feature, or the internal temgeaf the
European law to ever more increasing complexitypides
efforts to restrict it, is an obvious danger testhagal system.
At a certain critical point of complexity of theglal regulation
its weakened functionality or even disfunctionalityay

appear. This risk is even more apparent if the dexity

begins to grow in contacts between the given legstem and
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another system. And this is the problem of the feam law
“contaminated” by the law of member states, or weesa,
the problem of national law influenced by the psscef
Europeization.

DelmasMarty, M., Vervaele, J. A. ECorpus Juris 2000.
Trestnépravni ustanoveni za ucelem ochrany financi Evropské
unie. (Criminal law provisions to protect finanagsthe EU.)
Pieklad do cestiny: J. Fenyk, S. Klouckova. Brno: Vyd.
Syptak, 2001, p. 19.



LEGAL STUDIES
AND PRACTICE
JOURNAL

RESEARCH REVUE

Volume XVI
Number 3/2008

Editorial board

Chairperson

prof. JUDr. Jan Filip, CSc.

JUDr. PhDr. Stanislav Balik

prof. Ing. JUDr. Mgr. Alexander Bélohlavek, CSc.
prof. zw. Dr. hab. Leonard Etel

prof. JUDr. Josef Fiala, CSc.

doc. JUDr. Zdetika Gregorova, CSc.
JUDr. Josef Kotések, Ph.D.

JUDr. Jiti Mucha

prof. JUDr. Méria Patakyova, CSc.
doc. JUDr. Petr Priicha, CSc.

prof. zw. Dr. hab. Krzysztof Skotnicki
JUDr. Mgr. Martin Skop, Ph.D.

prof. JUDr. Vladimir Ty¢, CSc.

prof. JUDr. PhDr. Milo§ Veceta, CSc.
doc. JUDr. Marian Vrabko, CSc.

Published by: Masaryk University, Brno The
Masaryk University- the Faculty of Law, Vevefi
70, 611 80 Brne Printed by: Tribun EU s.r.o.,
Gorkého 41, 602 00 Brno Distributed by:
Editorial Centre of the Faculty of Law thg
Masaryk University, Veveii 70, 611 80 Brno « tel.
and fax: 549 495 937

2008’s subscription CZK 380+ Price per one
number/copy CZK 95« Issued 4 times a year

This number was put into printing in Decembd
2008

ISSN 1210- 9126

This manuscripts should be sent to the editors 4
on afloppy disc. Legal Studies and Practic|
Journal printed the Faculty of Law of Masary

University ina Brno and script by was review.

More information by adress www.law.muni.cZ
edicni/cpvp/php

nd
3

INTRODUCTION 197
ARTICLES

Milo§ Vecera, Tatiana Machalova: The Process of Europeani
zation and the Formation of the European Legal &pac..... ....... 198
Jan Filip: The Procedure of Preventive Review of the Lisbon
Treaty in the Czech RepubIliC...........ccviieeeeeeeiiee s s 206
Filip K¥epelka: European Law on Zoning and on Project
Approvals in the Czech RepubliC.............oeeeeeciiiiiiieeiin e 214
NadéZda Rozehnalova: Intersections and Passing.................. .. 20.2
Radim Poléak: Information as a Medium of Law................c...225

Jan Hurdik, Petr Lavicky: The System of Principles of Private
LW e e 3@

Karel Schelle, Renata Vesela, Ladislav Vojacek: Chapters
from the Development of the Unification of Privaigw ........ ....... 235

Josef Fiala, Markéta Seluck&Delimitation of Consumer
Protection in Czech Law in the Context of the Eeap
CONSUMET ACUIS ... eetieieeee e e ettt ee e e e e ettt ee e e e e e e nneeeees canees 241

Jarmila Pokornd: Effect of European Directives on Legal
Regulation of the Limited Liability Company in ti@zech Law.....246

KateFina Ronovska: Internal Governance of Associations

in the Czech Republic and in the NetherlandS.......cvvvee ......252
Karel Marek: Current Legal Regulation and Perspectives

of Conclusion of Business Contracts in the CzeghuREc.... ....... 257
Josef Bejéek: Predatory priCing..........cccoecvvveivvees v seveee coveees 261
Petr Hajn: “Acquis communautaire” and the National Legal
Practice(With Respect to the “Ad Hoc Competitor”)................. 269

Zdeiika Krali¢kova: Tention between legal, biological
and social parentage in the light of the best @steof the child....... 275

Zdeiika Gregorova: Labour law of the european communities
in the czech labour law after recodification of thieour code

Sona Skulova: Judicial review of administrative discretion
in the Czech Republic in the view of developmemt|uding
europeisation effects...........oeoviii i 289

Vladimir Kratochvil: Negative error in law concerning
non-claimed and claimed ngpenal elements of the body

of a crimeg(national and European law aspects) ........cccccc.........297



