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Abstrakt
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Introduction

At the intersection of domestic, supranational amernational legal orders constitutional
courts are called upon safeguarding constitutioighits and values and at the same time to
enforce the European Rule of law in order to guaeathe uniform and effective enforcement

of the supranational legal order. To extent unprecedented, M&ve found themselves



locked into this supreme regime. AccordingWiler the courts of the MS seemed, by and
large, to accept the new constitutional regiimgosed” by the ECJ with a large measure of
equanimity - and diagnoses a veritable "quiet netimh." Is it really a “revolution” that took
place considering that occasionally, constitutiooalirts of some of the MS entered into
confrontation with the ECJ? How and in which ingtidnal setting did frictions occur in the

past?

Basically, there are two types of constitutionalinte. First, a Supreme Court with universal
competence deciding — inter alia — upon constit#ioquestions acts functionally as a
Constitutional Court. The prototype is the Supreme Court of the®USe second model is

closely linked with the name of Hans Kelsen andvigies for a special court that primarily
deals with constitutional questions. Such a Camstibal Court was established for the first

time by the Austrian Federal Constitution 1920.

After World War Il this model was introduced in nerous constitutions of European
countries’ Germany and Italy adopted new constitutions wignbvided for Constitutional
Courts equipped with the power of judicial revidw.both countries these courts have been
active instruments for the promotion of democratigime$ and gained importance in policy-
making’ Although France had written constitutions since ffrench Revolution, judicial
review of the constitutionality of legislation hasways been rejected in France. The
Constitution of 1958 confers to the Conseil Constnnel “preview’-powers to declare
statutes and administrative acts unconstitutidnal.

! Weiler, A Quiet Revolution: The European Court of Justioe its Interlocutors, Comparative Political Sesi
1994, 510 et seqq.

2 Shapiro — Stondntroduction: The New Constitutional Politics®Bfirope, in Comparative Political Studies, 26,
1994, 400 “Any judge of any court, in any caseary time, at the behest of any litigating pariys fthe power
to declare a law unconstitutional”.

In Marbury vs Madisor{1803) the US Supreme Court referring to Hamildeelared ist competence
with regard to the final and binding interpretatiohthe Constitution. Admittedly, in the US evemydpe is
entitled under specific circumstances to declastatute unconstitutional. Seldamilton, the Federalist Papers,
Essay No 78 quoted in: Hutchins, Great Book of \estern Worlds, Vol 43 (1952) 2Stourzh Alexander
Hamilton and the Idea of Republican Government (397
* Shortly before that Czechoslovakia establishedas@tutional Court according to the preparatoryrksoof
Kelsen's friend Weyr (Brno) which did not take up its operational workotigh. (See:Lachmund
Verfassungsgerichtsbarkeit in der Tschechoslowak8P0 — 1939 (2005) in: http://www.collegium-
carolinum.de/vera/boht2005/2005-04-Lachmund.pdfe Biate Court of the Principality of Lichtensteirasy
established in 1921 (www.stgh.li).
®> Adamovich Der Verfassungsgerichtshof der Republik Ostenre@eschichte — Gegenwart — Visionen, JRP
1997, 1.
® Shapirg Courts — A Comparative and Political Analysis819155.

’ Stone Sweéh: Shapiro — Stone Sweet, On Law, Politics & Judiziion, 2002, 184.
8 Shapirg Courts — A Comparative and Political Analysis819154.



After the break-off of dictatorial regimes in th8i&s of the last century Spain, Portugal and
Greece established Constitutional Courts and sdCémntral and Eastern European Countries

after the fall of the communist regime.

The article will in its first part locate these Guitutional Courts in the domestic trias politica
and reveal their form and function in general. Isexond step the article will look more
closely at these courts in the contemporary watdpedded in a multi-level system where
the constitutional legal orders interplay horizdigtdbut also vertically at the interface of
international, supranational and domestic (inclgdederal) law. Based on an empirical study
of Constitutional Courts’ decisions referring tor@munity law the third chapter will address
the questions of ultimate jurisdiction, constitui@b reservations and co-operative
constitutionalism. My final observations are detkch to the gradual evolution in

constitutional practise.

1. Locating the Constitutional Courts in the domest constitutional order

The constitutional order provides for the playgr@duon which political and judicial
interaction takes place. Whereas parliamentariaeisaté and determine constitutionality,
constitutional courts control, amend, veto and edeft legislation and thus participate in the
“policy-making” process’ Stone Sweeanalyses the judicialisation of policy-making and
identifies this judicialisation as an empiricallgnfiable phenomenon which is characterised
neither by being permanent nor uniform but by sesfiecific dynamism. Abstract judicial
review may serve oppositions as a compensatory sfedowing the legislative process and
provides the CC opportunities to construct constihal law by developing creative

techniques of control which consequently may gereaorrective legislative process.

The growing influence of constitutional courts, esplly when judicially reviewing
legislation is easily perceptible in each of theeéhconstitutional systems examined in this
article. The main common characteristic of thesstesys is that the final say on the
compatibility of domestic legislation with constitenal provisions is not left to parliament,
but to a judicial body. When exercising judiciaviev Constitutional Courts decide about the

° The classical division of powers is the point eference here, irrespective of the fact whethes tbdel can
still be considered contemporary.

19 Stone Sweeh: Shapiro — Stone Sweet, On Law, Politics & Judizaion, 2002, 185.

! Stone Sweeh: Shapiro — Stone Sweet, On Law, Politics & Judizaion, 2002, 189.



conformity of higher ranking norms with derivatimerms. Constitutional Courts are entitled
to invalidate legislation and thus to interfere twihe legislative function. Constitutional
Courts are sometimes called the “negative legislatond do not always clearly fit under the
judicial branch which is settling legal conflictscarding to the applicable law. In principle,
European - as opposed to the American - judiciad@sot possess jurisdiction over the

constitution.

1. 1. The Constitutional Court of Austria

The provisions on the judiciary are anchored in8& — 94 B-VG whereas those on the
competences of the Constitutional Court of Austire laid down in Chapter 6 on the
Guarantees of the Constitution and Administratem {37-148 B-VG)

The Constitutional Court (VfGH) controls the conapice with the Constitution. It is

appointed to efficiently enforce and safeguard e of law by exercising its tasks as a

Fundamental Rights Court and by controlling norms.

Its competence ranges from pronouncing on pecugiamns, on conflicts of competence, on
whether ordinances or treaties are contrary to émwlaws are unconstitutional, on the
unlawfulness of promulgations, upon challenges lézt®ns, on suits which predicate the
constitutional responsibility of the highest auities, to (after all legal remedies have been
exhausted) rulings by administrative authorities fofringement of a constitutionally

guaranteed right or the infringement of personghts on the score of an unlawful or
unconstitutional legal act. Judicial reviews angl ithdividual complaints are the most eminent
and most frequently used means of safeguardingdhstitution. Therefore, light will be shed

especially on these procedures in order to gainpeoative conclusions.

1.1.1. Norm control

The Constitutional Court upon application by a ¢pan independent administrative panel or
the Federal Procurement Authority decides, whetihéinances issued by a Federal or Land
authority are contrary to law, but ex officio in f&v as the Court would have to apply such an
ordinance in a pending suit. It also pronounceshenapplication by the Federal Government
or the municipality concerned as regards the inairity of ordinances with law. It

pronounces furthermore whether ordinances are agnto law when an application alleges



direct infringement of personal rights if the oraite has become directly applicable without
the delivery of a judicial decision or the issueaofuling. The Constitutional Court may
rescind an ordinance (to the extent it has beemressgly submitted for rescissih as
contrary to law.

The Administrative Court, the Supreme Court, a cerapt appellate court, an independent
administrative panel or the Federal Procurementéuitly are entitled to file an application
regarding the unconstitutionality of a (Federalland) law. Apart from that a Regional
Government (Landesregieruigor one third of the National or Federal Councéymodge
an application. An individual person may file arpbgation claiming the unconstitutionality
of a law should the law have become directly opezaand directly infringe her personal
rights.

1.1.2. Individual constitutional complaint

The Constitutional Court has jurisdiction over mglé by administrative authorities (including
the independent administrative tribunals) in socafathe appellant alleges an infringement by
the ruling of a constitutionally guaranteed righttiee infringement of personal rights on the
score of an illegal ordinance, an unlawful promtitga an unconstitutional law, or an
unlawful treaty after the exhaustion of all avaitabemedies. The complaint may be filed
within six weeks after the decision of the lastamee and has no suspensive effect, but the
Constitutional Court may issue the suspensive gffanless it would be contrary to
mandatory public interest and after consideratioallanterests affected.

In its finding the Constitutional Court specifieshether the applicant’'s constitutionally
guaranteed rights have been infringed by the amgdld ruling or whether an unlawful
regulation has been applied, or a publication rgremy to the law on the re-notification of a
statute or treaty, or a statute or a treaty arérapnto law, and in the affirmative case the

Constitutional Court repeals the challenged rulingthat case, the administrative authorities

12 Should the Constitutional Court reach the decisian the ordinance has no foundation in law, saséd by
an incompetent authority or published in a manwoatrary to law it may rescind the whole ordinanseliegal

with the exception of such case where the rescissfothe whole ordinance manifestly runs contrarythe
legitimate interests of the litigant filing the easr whose suit has been the occasion for theafioti of
proceedings ex officio.

'3 The Constitution of a Land (Landesverfassung) emitle one third of the members of the LandtaggfBeal

parliament) to submit an application, too.



are obliged to immediately establish the legaladitin corresponding to the legal opinion of

the Constitutional Court.

If the Constitutional Court refuses to hear a aasgismisses the complaint and if a respective
request is filed within two weeks, then the Consitinal Court pronounces that the complaint
is being assigned to the Administrative Court & thatter is not explicitly barred (art 133 B-

VG) from the competence of the later.

1.2. The Constitutional Court of the Czech Republic

The Constitutional Court of the Czech Republidas to the judiciary and thus represents the
judicial body responsible for the protection of stitutionality. Chapter 4 of the Constitution
of the Czech Republic on the judicial power corgaime respective provisions (art 83-89) on
the constitutional court.

By virtue of art 87 the Constitutional Court hasigdiction to annul (provisions of) statutes
conflicting with the constitutional order as wels dgegal enactments in conflict with the
Constitution or a statute. It rules over constidn#él complaints against unlawful
encroachment by the state and against final deds@m other encroachments by public
authorities infringing constitutionally guarantefiethdamental rights and basic freedoms, over
specific electoral questions, constitutional chardgeought against the President of the
Republic. The Constitutional Court is called uponskttle conflicts of competence and to
dissolve a political party. Furthermore, the Cdansthnal Court disposes over remedial
actions against a decision of the President dedino call a referendum on the Czech
Republic’s accession to the EU and determines wendtie manner in which an accession
referendum was held is in compliance with the Gautginal Act on the referendum and its’

implementing statute.

Prior to the ratification of a treaty transferripgwers to an international organisation or
institution or treaties requiring the assent ofhbtte chambers of Parliament (art 49) the
Constitutional Court adjudicates on the confornatythe treaty with the constitutional order.

Prior to its judgement the treaty may not be redifi

A statute may provide that the Supreme AdministeatCourt instead of the Constitutional

Court may have jurisdiction to annul legal enactteenconsistent with a statute and to



decide jurisdictional disputes between state bodresself-governing regions. Such a statute
empowering the Supreme Administrative Court hasendéeen enacted, this provision may

thus be considered obsoléfe.

1.2. 1. Norm control

The Act on the Constitutional Court contains detilprovisions on the respective
proceedings. Proceedings pursuing the annulmena aftatute can be initiated by the
president, a group of deputies or senators, a pah¢he court involved in deciding a
constitutional complaint, the government and anysulemitting a constitutional complaint.
As regards the annulment of an enactment the gowent) a group of deputies or senators as
well as the court panel sitting on a constitutionamplaint, an individual submitting an
individual complaint, representatives of a region municipality®>, the Ombudsman,
ministers® are entitled to submit a respective petition. lemnore, the head of a county
office may submit a petition for annulment of a noypal enactment. According to art 95(2)
of the Constitution courts coming to the concludioat a statute they are supposed to apply in
a pending case conflicts with the constitutionalesrare authorised to submit the matter to
the Constitutional Court. If the Constitutional @oaomes to the conclusion that a norm
contravenes the Constitution or a statute it desldhe norm annulled. Should there exist
implementing regulations based on the annulled notihen the court states which
implementing provisions share the fate of loosiagcé and effect simultaneously with the

Sstatute.

1.2.2. Constitutional Complaint

Any natural or legal person alleging the infringeef her constitutionally guaranteed
fundamental rights and basic freedoms as a rekalfinal decision, a measure or some other
encroachment by a public authority may submit astiartional complaint within 60 days of
the delivery of the decision in the final procedure

1.3. The Constitutional Court of Hungary

* Hollander, interview with the author on September 25th 2006.

!> Municipal representatives are entitled to subreiitipns proposing the annulment of a legal enantroé a
regions within the territory where the municipaliigs.

' The Interior Minister with regard to petitions pasing the annulment of a generally binding regotaof a
region ort he capitol city of Prague or the annuitnaf a legal enactment of a municipality and tbenpetent
minister, in cases proposing the annulment of ardér region or the capitol city of Prague.



The Constitution of the People’s Republic of Hurygaf 1949 was reformed by several acts
in 1987 (e.g. the Act X1/1987 on the Legislaturé@mces substantially the role of Parliament
by detaching it from the Communist Party and esthbk fundamental rights of citizens) and
underwent a comprehensive revision in 1989. As aseguence, again a number of
accompanying laws were enactéd.Although the amendments were supposed to be of
transitional character and a new constitution sidae elaborated and adopted by a once
freely and democratically elected parliament, tbeised constitution is still in force today.
The constitution can be regarded as a pact betwemrcommunist party and the newly
established opposition. There was a smooth andintmnts transition and systematic
transformation from the authoritarian system toeandcratic order governed by the rule of

law 8

After the promulgation of the Act XXX11/89 on theo@stitutional Court on October 31989
the Constitutional Court began its operation onuday ' 1990. The genesis of the
Constitutional Court of Hungary does not corresptmdhe ones in Austria or the Czech
Republic. Peer State powers did not exist, thesighthe individuals were underdeveloped.
Hence the Constitutional Court forms a counterlbdato the Parliament and controls the
Constitutional order.

1.3.1. Norm control

The ex post control of norms is laid down in §8t35&x of the Act on the CC. According to 8
21 (2) anyone can initiate the abstract contrdegtl or administrative acts. Legislative and
administrative acts can be partially or fully benaled upon petition. Noting the

unconstitutionality of a norm in an ordinary coymocedure the judge hearing the case

suspends it and lodges a request at the CC.

An ex ante control is provided by 88 34 et seqq éwthe CC. According to the respective
provisions the President may submit such a petafter adoption of an act by the parliament
and prior to its promulgation. With regard to imational treaties this competence is
additionally vested in the Parliament and the Goremt.

" The former Deputy Secretary General of the Humgarhcademy of Sciences, Professor Kalman was
appointed minister of Justice and the deputy menjsProfessor Kilényi referred to comparative ssdi
elaborated by the Hungarian Academy of Sciencekevpnomoting the constitutional reform.

'8 Spuller, Das Verfassungsgericht der Republik Ungarn, 1998,



1.3.2. Individual complaint

According to 8§ 48 Act on the CC anyone may lodgmaastitutional appeal with the CC for
the violation of her rights guaranteed by the Citutsbn of the injury is consequential to the
application of the unconstitutional provision arte shas exhausted all other possible legal
remedies. The complaint has to be lodged withid®&gs of the delivery of the resolution that
can not be appealed. A constitutional appeal cam la¢ based on unconstitutional omissions

(by the legislator).

It is interesting to note that the rules of inténmi@cedure of the CC could still not be enacted

due to missing majorities.

1.4. A Brief Comparison of the CCs’ Functions

When comparing the CC of A, CZ and H one percestesng similarities but significant
differences, too. The CC of A and CZ have beenbéisteed at the beginning of the last
century, the Hungarian CC only after the fall oé tmon Curtain. The exclusive and final
constitutional jurisdiction is located in each aetthree countries under scrutiny of a CC.
Whereas the CC of Austria and the Hungarian CC atoferm part of the judicial branch

strictu sensu, its Czech counterpart does so.

The CC of A, the CZ and H are called upon the exmitint of constitutional conflicts (i.e.
judicial review, protection of constitutionally gaateed rights, conflicts of competence,

compliance with international law).

The actio popularis in Hungary established in otdeslaim the unconstitutionality of legal or
administrative acts sets an incomparable samplee sinreaches much further than in the
other two countries under scrutiny, where the acdes constitutional justice is more

restricted.

Comparison shows that the Hungarian CC enjoys leroadmpetences with regard to the

preventive norm control. Some authidrargue that not only laws before promulgation but

19 Spuller, Das Verfassungsgericht der Republik Unga®98, 49.



even bills and amendments to Biflsnay be controlled by the CC of H. A preventiveigial
norm control does neither exist in Austria norhia €zech Republic.

%0 The widening of the constitutional preview to ®ills controversial, though. In the absence of amc
parliamentary chamber this would sustain the r6ka® parliamentary opposition in the law-makinggess.






2. Locating the Constitutional Courts in the suprarational constitutional order

Constitutional courts find themselves at severatsmads. On the horizontal level, they get
inspired by various constitutional models and tbestitutional practice of other countries. In
federal structures like Austria the regional cdnsibns (Landesverfassung) constitute a point
of reference on the vertical level in proceduresh@ncontrol of norms. When adjudicating for
instance on human rights the sphere of internatiamaincluding the Strasbourg case law is
to be taken into consideratiéh.Some EU-Member States, like Luxembourg and the
Netherlands accept the primacy of international latlvers consider the domestic constitution
on the top of the hierarchical setting of nofhsn recent decades one of the core
constitutional questions for domestic constitutliooaurts has been whether to accept the
claim of the European Court of Justice that EC énjoys supremacy even over conflicting
constitutional provisions. In constitutional theagd practise controversy over the question
of the ultimate jurisdiction is still very much ai??

This chapter takes up the concept of “ConstitufismaBeyond the Staté* (2.2) detaching

the discussion of supremacy and constitutional lmdnfrom the hierarchical nation-state

framework.

2.1. The Ultimate Jurisdiction: An Analysis

Constitutional Courts are guided not only by natidout also by the European constitutional
principles of the rule of law, institutional balandimited/implied powers, supremacy, non-

discrimination, fundamental rights, loyalty and geal principles of law.

The “Constitutionalising process” on the suprasrai level results from the vertical and

horizontal interaction between the jurisprudencéhefECJ and constitutional codrtas well

! Some legal systems allow the direct applicatiothef European Convention on Human Rights (e.g.dfren
Belgian and Dutch), in others the Convention wasdposed into national law (e.g. UK), in Austrianvias
transposed in a constitutional rank.

22 Hence the article concentrates on the supranafievel.

2 Kumm The Jurisprudence of Constitutional Conflict: €titutional Supremacy in Europe before and after th
Constitutional Treaty, ELJ, Vol. 11, No 3, 2005326

24 Kumm The Jurisprudence of Constitutional Conflict: €titutional Supremacy in Europe before and after th
Constitutional Treaty, ELJ, Vol. 11, No 3, 2005228 seqq.

% Weiler/Slaughter/Sweet Stogall it the “constitutional discourse”.



as from the judicial dialogue between the Europaath domestic courtS. Most of the MS
(gradually) started acceptifighe supremacy of EC law over the national (substitutional)
legislation. Lord Bridge commented dtactortame I1“if the supremacy within the EC of
Community law over the national law of the MS was always inherent to the EEC Treaty it
was certainly well established in the jurisprudentéhe ECJ long before the UK joined the

Community®®

, it is an implicit part of the acquis, is parttbe terms of accession, thus its
recognition is part of the constitutional prepamas for membership! Therefore newly

acceding states have a duty to take positive $tepsrds ensuring the primacy of EC law.

How far does the supremacy doctrine reach? Whetectte the friction zone? Basically,
three lines of national constitutional resistanperong the arena of constitutional conflict can
be identified: (a) constitutional review, (b) fumdental rights and (c) integrational limits

(Kompetenz-Kompetenz).
(a) Supremacy and constitutional review

The supremacy doctrine originally evolved out of thalogue between the Italian CC and the
ECJ (Costa/ENELY and consolidated over the years. The ECJ justtfiesidoctrine by the

need to ensure a uniform application of EC law s to establish a coherent legal order on
the supranational sphere. The monist concept ofesugicy as understood by the ECJ is

absolute and hence evoked numerous critics.

Most prominently, the German Federal Constitutiddaurt (BVerfG) challenged the idea of
the ECJ being the final arbiter of constitutionalitith regard to EC law. The ratification of
the Maastricht Treaty was challenged by the BV&&s well as by the Danish Supreme
Court® Finally, the highest courts found the Treaty of ddmicht compatible with the

respective constitutions. However, the BVerfG itedson its authority first, to determine

whether European institutions acted within theiriis and second, to protect the fundamental

6 Mayer, The European Constitution and the Courts, NYU-®,

2 De Witte in: Walker, Sovereignty in Transition, Do Not Mi&m the Word: Sovereignity in two Europhile
Countries: Belgium and the Netherlands, 2003, 36éfHrs to the openness of the Dutch Constitutich vagard
to the principle of supremacy. However in Denmdaik principle was not explicitly recognised by ttwurts —
the Danish legal order, like Irish does not providiethe establishment of a Constitutional Court.

8 Factortame 1, Xxx.

* ECJ 6/64, ECR 1964.

% BverfG 89/155.

% Danish SC 6.4.1998, | 361/19%7arlson



rights. The Danish court pronounced to retain tiealf authority to determine the

constitutionality of EC act¥
(b) Supremacy and Fundamental Rights

The ECJ radically, “wisely and courageousifevised the Treaties with regard to the review
of fundamental rights. Originally the ECJ declarself incompetent, later on it ruled that it
had a duty to ensure that EC acts conform with dnmehtal rights and finally stating that it
had to review MS acts for fundamental rights violas>* This was the reaction to the
rebellion of the BVerfG (leading t&olange ¥*° challenging EC acts due to an alleged
violation of constitutionally guaranteed rights. Nold®® the ECJ declared it would annul
community measures incompatible with fundamentghts which are recognised and
protected by the constitutions of the MS. Ever sitite ECHR serves as basic source of
Community rights and is invoked by the ECJ regylaBince that time the ECJ ensures the
effective protection of fundamental rights whichnsequently lead to a move in the

constitutional jurisprudence in the MSdlange II)

As regards conflicts between primary or seconday Ew and specific domestic
constitutional provisions, they have mostly beesoheed by constitutional amendments in the

past or by ratifying a protoct| which protected the Irish constitutional ban lodrion3®
(c) Supremacy and constitutional limits to integmat

Here the constitutional conflict resides in the gjimn as to who is entitled to judge upon
European ultra vires acts. Foto-Frost® the ECJ has declared itself competent to do so.
Nevertheless the constitutional courts of some Mfudiate theFoto-Frost doctrine and
reserve the final authority to determine the caustinality of EC acts for themselvéy.

% Follesdal, Legitimacy Theories of the Europeanddniarena, WP 04/15, 4.

% Weiler, quoteded by Stone Sweet in: SlaughteriStSweet/Weiler, The European Courts and National
Courts, Doctrine and Jurisprudence, 1997, 317.

$*ECJ 5/88, ECR 1991.

% ECJ 11/70, ECR 197Mt. Handelsgesellschaft

% ECJ 4/73, ECR 1975, 985.

3" Protocol No 17 to the Treaty of Maastricht, ses ddeclaration on Protocol 17

% Kumm The Jurisprudence of Constitutional Conflict, EVal 11, No 3, 2005, 265.

%9 ECJ 314/85, ECR 1987.

“0 See the Maastricht decision: BVerfG 89/155.



Several constitutional courts view EC law as a &3eof international law which must either
conform to domestic constitutional law or be indallThe act of assent for the transfer of
public powers serves as a bridge between the saiwaal and the national legal ordeiEC
norms are autonomous, they neither belong to puttiznational nor to the domestic law of
the MS. This obviously imposes challenges on thestttional judiciary. The BVerfG
established a double binding of EC act: they haveomply with the domestic constitution
and with EC law. The act of assent is reviewecthtdxtent that it covers a given European
act. Hence the European act can be reviewed bgtémelard of the “domestic constitutional
law version” of EC law? According to this interpretation a European utti@s act would
not be binding on the respective MSAt different points of time and by different meahs
Corte Constituzionale and the Conseil Constitutebresserted their power to set national
constitutional limits on European integration ahds to locate the Kompetenz-Kompetenz in
the MS.

Examining the constitutional dialogues comparayivblS with specialised CC develop
problems associated with the Kompetenz-Kompetesmeis CCs insist on the national
constitution mediating the relationship between themestic and European Ilaw.
Constitutional judges often weaken integrationrfdly provisions by interpreting them into a
subordinate relationship to other constitutionabvsions and thus constructing an intra-
constitutional hierarchy of norms in a non-hieracahsetting. This serves to establish formal

limits to the European integration procéss.

Clearly, the problem of supremacy can not be resbls long as the CC do not uniformly
and fully recognise the principle and constitutioo@nflict persists. It is in deed a challenge
to bring the European principles of a uniform afféaive enforcement of EC law (Rule of
law) in line with the core constitutional valuesd#gmocratic legitimacy and the protection of
fundamental rights and specific national commitreeit the past MS often adjusted their

“L EC law is attributed supremacy by most of the OCGZ, H) only to the extent that the constitutilows a
transfer — such transfer may not be unlimited aaltb occur within the fundamental constitutionah#&ecture,
respecting and maintaining the essential substaintte constitution and its fundamental rights.

42 Mayer, supra note 25, p.24.

“3 Stone Sweet supra note 32, p. 320 et seqq.

“4 Stone Sweet supra note 32, p. 325.



constitutions to conform to central concerns of B@. A good many times constitutional
amendments were made in the course of Treatyaatiifins:>

2.2. Constitutionalism Beyond the State

This approach refers to the questions as to wintghpretation of the relationship between the
national and the supranational constitution fitstbend justifies legal practises in the EU,
seen as a whof8.Kumni’ suggests the reconciliation of the competing fipies at stake to
the highest degree possible in cases of constiaiticonflicts between the EU and MS level.
Consequently, competing principles must, in a cantdly sensitive way, be balanced against
one another. This aim can be achieved when figsttitying which conflict rules that are best
calculated to realise the ideals underlying legatfise in the EU and its MS. Second, none of
the competing principles is absolute. Third, givie legal and factual constraints the
principles in play (principle of legality, subsidig, democracy and the protection of basic

rights) must be balancéd.

How this can be achieved in practise is documebyesheans of some examples. With regard
to the protection of fundamental rights the intaypbetween the BVerfG and the ECJ shows
that the restrictive practise und8olange linspired the ECJ to substantially accelerate the
development of case law on fundamental rights. méltely, the BVerfG revisited its
jurisprudence and performed a shift to tBelange Il jurisprudence. This exemplifies
impressively that the constitutional dialogue proesoand further develops the European

acquis constitutionnel.

As to the jurisdictional boundaries and the questie to whether the EU enacted ultra vires
acts the BVerf& and the Danish Supreme Cdfralready argued they would simply not
apply these ultra vires acts. The competence tadeleamn such a question depends on the

nature of institutional safeguards that exist om HBuropean level. If on the one hand the

“5 See for instance the Irish case (The constitutidaty to save unborn life led to the conclusiorPobtocol 17
to the Treaty of Maastricht). In Germany women weoastitutionally excluded from serving in the arbsfore
the constitutional amendment following an ECJ judgimSee also the opt-out solutions offered by &M With
regard to the EMU and the Schengen Agreement.

*®Kumm ELJ, 2005, 286.

*"Kumm ELJ, 2005, 290.

8 Kumm ELJ, 2005, 299.

9 BVerfGE 89, 155.

% Danish SC 1-361/1997.



political and legal safeguards are weak, the MS eague their competence more
convincingly. On the other hand the BEbegan to take its respective competencies more
seriously in some instances which would leave &M only a subsidiary rofé.Here again

the institutional safeguards provided by the domeshd supranational order have to be

balanced.

A third set of examples deals with the defending spiecific national constitutional
commitments contravening European principles. Camemts such as the constitutional
provision opening the military service to men oatyprohibiting abortion created conflicts in
the past. In order to answer the question whetheln sommitments should be enforced until
the legislator amends the constitution one woutgiarwith the democratic principle: as long
as the MS do not fully and explicitly commit therves to the principle of supremacy and the
European level does not provide for an equal deaticdegitimisation as the MS and as long
as the European public sphere has not developdtienfly a blanket rule setting aside
constitutional provisions would not be democraticdégitimate. Therefore, fundamental
values of the constitutions are not to be set asdease of a conflict but specific
constitutional rules may remain inapplicable aftee balancing test. The clearer, more
specific and essential a national, democraticabjitimated constitutional provision is, the
more important is the commitment to it and the aelhee to it. In such cases the democratic

principle rules out the European Rule of law.

3. How European is the Constitutional Jurisdictionin Austria, the Czech Republic and

Hungary?

In order to know more about the first experiencethe two new MS of the CZ and H and to
compare these with the Austrian constitutional fisacdata was collected and analysed. The
aim was to identify the constitutional questionsstitke and to discuss them in a broader
context. Furthermore the empirical data should esexs point of reference to describe the
openness of the respective constitutional orderstn® European one. Comparative

observations conclude this chapter.

L ECJ C-74/99Imperial TobaccpECR 1-8599: The ECJ struck down an ultra viresdtive.
°2 Kumm ELJ, 2005, 296.



Austria has already more than a decade of experignapplying EC law. Interestingly, the
Austrian CC (VfGH) identified various stages of Bpean law influence and formulated its
own differentiated approach when addressing Europeastions depending on the procedure

involved.

When exercising norm control EC law matters duethi® influence of the principle of
supremacy and the leeway conferred to the legislét® to the leeway left to the domestic
legislator, when legislating he is bound in a “delibmanner, namely by EC law and within
the domestic leeway by constitutional law as w&hus the constitutional compliance is
under control of the VIGH. The control as to thestitutional compliance is irrelevant when
domestic rules are manifestly contravening EC°faer when an authority has obviously
applied the norm without any reasonable ground. dlbgtract norm control is carried out
even if there is a manifest violation of EC lawdiinduals applying for a norm control
following the violation of rights attributed by E@w are enjoying its supremacy and thus a

norm control is refused.

As far as individual complaints following a violati of rights conferred to the individual by
EC law are concerned the VfGH takes up the matidrfisst makes a rough examination as
to whether the authority has issued a decision lwtsabviously violating EC law (without
any legal grounding). Is the EC norm not directiyplecable the VfGH interprets the

respective norm in conformity with European requeats.

The Austrian caséSunder scrutiny fulfil the European standards bgt krge. None of the
decisions is objectionable as to the result. Thet#an VIGH referred three cases for a
preliminary ruling® to Luxemburg and applied the follow-up decisionscompliance with
the interpretational guidance provided by the ETWde questions referred to the direct
applicability of secondary rule of the acquis asstif¢ the qualification of energy charges as
state aid and the interpretation of the Directis#48/EC on the protection of personal data in

the light of art 8 (2) of the European Convention.

%9 Griller, Grundrechtsschutz in der EU und in Osterreichrhedlungen des 12. Osterreichischen
Juristentages 1994, Bd 1/2, 1995, bylzinger, Die Auswirkungen der dsterreichischen EU-Mitgtedaft auf
das Osterreichische Verfassungsrecht, JRP 1996, 181
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The constitutional court decisions of the CZ ratethe sugar quotas and the European Arrest
Warrant whereas the later decision is not giveth&rconsideration in this article since it
does not touch upon the supranational charactECofaw. In the sugar quota decisidthe
CC clearly states that the impact of EC law is¢ddken into consideration while interpreting
constitutional law. Art 10a of the Czech Constatprovides for the (conditional) transfer of
powers to supranational organs and simultaneowstyes as a bridge for opening up the
domestic legal order. The CC has annulled spes#ations of a Government Regulation (No
364/2004) laying down certain conditions for theplementation of measures of the common
organisation of the markets in the sugar sectar §etting of production quotas for sugar).
Similar governmental regulations have been annubbefore accession on grounds of
inequality. The government repealed the regulatiod adopted a similar new regulation
providing for various methods for calculating indival quotas (No 548/2005). The question
was whether the allocation of production quotas m@s with the constitution and CAP,
especially with Reg. (EC 1609/05). The pronouncdanoenthe double binding reminds the
Austrian practise. The CC refers to a judgemenhefitalian CC declaring itself not being a
court in terms of art 234 EC but also quotes theosjte concept held by the Austrian CC and
the Belgian Cour d'Arbitrage. The CC came to thectision of being in the position of
addressing the relevant EC law question due tealaagase law available on CAP. The CC
elaborated the general principles (of MS discretod limits, proportionality, protection of
fundamental rights, legitimate expectations, legatainty) and came to the conclusion that
the government exceeded its authority when adophiagcontested provision by asserting its
competition to regulate in a field that had beemsferred to the European level. At the time
of adoption of the contested provisions the indiaidporoduction quota was determined by the
directly applicable Regulation (EC) 1609/05 andsamjuently the challenged provision was

annulled.

In Pl 37/04 an ordinary judge raised doubts ash® d¢onstitutionality of § 133a Civil
Procedural Code reversing the burden of proof ¢éoddfendant in discrimination cases. This
provision was introduced in order to implement tbeective 2000/43/EC. The CC-CZ
however did not consider the respective provisiamating the constitutional right of a fair
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trial and found that § 133a can be read in conftyrmith art 8(2) Directive 2000/43/EC as
interpreted by the ECJ in Case 196/R&oloudi

In Pl 36/05 29 senators challenged the constitatitynof parts of the Act governing Public
Health Insurance. They argued that the regulatidheoMinistry of Health determining those
parts of the price which is covered by the pultisurance is (a) not made transparent and
thus violating Directive 89/105/EEC and art 36 bé tConstitution (fair trial) and (b) not
providing any legal remedy, consequently infringthg rule of law. The CC-CZ referring to
the sugar quota case stated that EC law is nofleeeree criterion in constitutional review.
However, the CC said, the EC and the Czech Repal#idtegal communities and respect the
fundamental requirements of the rule of law. Therretation of fundamental rights (like the
right to a fair trial) given by the ECJ resemblbs Czech Constitutional Court’s approach,
especially when the issue under regulation refethe creation or functioning of the Internal
Market. Even though the non-compliance of natiolaal with EC law itself does not
constitute a reason for derogation, this non-coamgke supports other arguments culminating
into the unconstitutionality of a norm. The CC asalg art 1 and art 6 of the Directive
referred to the interpretation of the ECJ in C-BBOCommission v Finlan@énd C- 424/99,
Commission v Austrizvhere the ECJ defined the criteria to be fulfiliadthe determination

of prices (objective and provable criteria, avallgbof a court remedy, decision in due time).

As it comes to the question whether in the futdme €C will consider itself as a court in
terms of art 234 EC one might suppose so only aepttonal cases, especially when it comes
to obvious violations of EC law (e.g violation bietright to a lawful judge by non-referral by

ordinary courts) but one might be sceptical, pakidy with regard to norm contrdl.

In Hungary, the accession provisions of the Camstih deliberately avoided taking position
on the supremacy questidhThe Europe clause of art 2 (A) entitles to thedfar of powers
to the EU. The CC is competent to review the ctutsdnality of international treaties (ex
ante), of legal norms after promulgation and ceotdlibetween domestic and international
treaties. Implementing a Regulation (EC) 735/20@ Hungarian parliament adopted a law

on agricultural surplus stocks in April 2004, whidpon request of the President of the

" Wagnerow in an interview with the author on Septembé? 2606.
%8 S4jg Learning Co-operative Constitutionalism the haivay: the Hungarian Constitutional Court Shying
Away from EU Supremacy, ZSE 3/2004, 352.



Republic was found unconstitutional on May™2%or violation of legal security. The
respective Regulation entered into force on M&ynd required the new MS to develop and
implement relevant measures to be applicable by Nfay The retroactive effect of the
Surplus Act was declared unconstitutional. Thisiglen can be questioned for several
reasons: first, the Act partly implemented goalsciioriginate from a directly applicable
EC-Regulation. The implementation of an EC Regatatontravenes the European Rule of
Law, its validity is to be judged in the light ofCElaw>® In parts the Regulation required
additional adjustments for its direct applicatf8riNevertheless, it is up to the ECJ only to
determine the retroactivity. To the extent the SugAct duplicates the Regulation it is to be
interpreted by the EC33.1t is not obvious that the duty to have an invepimn the day of the
entering into force of the Regulation is retrospectper se. Similarly, it is not
unconstitutional to have a property tax applyin@ssets acquired before the entry into force
of the tax law. The ECJ in the past when confromatth similarly structured charges or
custom duties did not consider them retrospeéfiv€onsequently, the CC should have
referred to the ECJ in order to get an interpretatf the regulation. Furthermore it still
remains to be seen whether an ex-ante pre-view obran (which has not yet been
promulgated) amounts to a “decision” which can eemred to the ECJ for a preliminary

ruling.

Since the concept on retroactivity as formulatedthmy ECJ is casuistic a reference by the
Hungarian CC had been desirable. As experienceustiria shows the temporary effect of EC
law bears a number of facets some of them stillitavgaclarification. Thus, the courts of the

MS are called upon entering into a co-operativéodize with the ECJ in order to contribute
to a further development of European legal cultitreeems however, that the constitutional
jurisdictions in the Czech Republic and Hungaryyviearely open up to the supranational

legal order and get rid of the positivistic buraerihe past.

In 1053/E/2005 two UK based companies filed a jetito the CC because the complete ban

on internet gambling prevented the foreign opegativtom enjoying their fundamental

¥ ECJ C-11/70, ECR 1970, 1125, para 3.

%0 According to art 8 of the Constitution rights astiligations have to be established by statutes. iAidtmative
acts are not allowed.

¢l See ECJ C- 179/00, para 31 where the ECJ fourtdthleae is no retroactivity regarding surplus stock
generating activities that occurred before theyenito force of the regulation in Austria, whichowever
occurred after the entry into force of the relevRagulation.
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freedom of providing their services as interpretgdthe ECJ inGambellf®. Thus, the
Hungarian monopole violated the free movement ofises and the Hungarian legislator by
failing to legislate according to European requieets not only violated the communitarian
principle of loyalty (art 10 EC) but also created anconstitutional situation due to the
uncertain legal situation contravening the ruldasi. The CC held that an unconstitutional
failure to legislate only occurs if two conditioase met:(i) there was a legal obligation to
legislate; and (ii) the failure to do so createduaconstitutional situation. It stated that the
principle of legal certainty requires that the ezt of laws is clear, precise and predictable in
its functioning. Conflicting rules do not necesbarconstitute an unconstitutionality.
Unconstitutionality occurs if the rule is discrimbory or in breach of fundamental rights. Art.
2A and 7 do not contain a concrete legal obligatmfegislate and thus, do not constitute a
sufficient basis for the petition being successibue to the fact that the Act on the
Constitutional Court was not amended there is resipdity to declare an act unconstitutional
even though it might contravene EC law since thenglmnce with EC law is not a

constitutional obligatio?f and no other substantial provision of the Contituwas violated.

Justice Prof. Kovacs in his concurring opinion stexl on the specific sui generis character of
EC law and stated that “EC law was closer to doiméstv than international law”. Referring

to the ECJ's fundamental rights protection and flesprudence of the Conselil
Constitutionnel and the German Bundesverfassungégdre suggested the Hungarian CC
judicial self-restraint and admitted that there lWobe only limited scope for the CC to
exercise its review power over EC law and concluthedl the CC might examine the alleged
breach of an obligation under EC law by the Huragalegislature only in the case of a direct
threat to constitutional rights. A dissenting opmiby President Justice Bihari advanced a
view that the petitioners had no standing at ail #rat the substance of the case should not
have been examined at all since — as he wrongigdstathe EC Treaty is to be understood as

an international treaty which can only be examieeafficio.

The CC missed another opportunity to clear up titerfiace between constitutional and
communitarian law, showed reluctance vis-a-viscstmal principles of the EC legal order
and did not adhere to the Franco-German type @ity supremacy.

83 ECJ C-243/01, ECR 2003, 1-13031.
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In 72/2006 the CC of Hungary had to decide on thestitutionality of the Labour Code, the
Law on Public Servants and an Order of the MinistiyHealth on the calculation of wages
and leisure of physicians and nurses working ovextiOne of the petitioners argued that the
competence of the CC to rule on the incompatibisitio be based on the Directive 93/104/EC
as well as art. 2% and art. % of the Constitution. The CC confirmed the consiituality of

the Code and the Act since no constitutional prowisvas brought forward in order to
support the challenge. The CC referred to its puding on the sporting bets (1053/E/2005)
reconfirming that EC law does not constitute inédiomal law and thus, the CC has no
competence to review if. However, the Order was annulled since the matieuls have
been regulated by a statute enacted by the lemyislat

The parallel opinion of Justice Prof. Kovacs, whieais backed by the judge rapporteur Prof.
Kiss underlined the direct effect of the Directivhich was declared by the ECJ in the case of
Jager®® Kovacs also referred to comparable constitutigumasprudence in France where the
Conseil Constitutionnel held that it constitutes wconstitutionality if directives are not
implemented and thus, this leads to a violatiohwhan rights or if obligations under EC law
are manifestly violated. He complaint about thekilag courage of the Hungarian CC and
observed that the lower courts and the Supremet@alow the principle of supremacy and
directly apply the directive. Furthermore, he uiided that the CC could have come to the

% Art. 2A (1) By virtue of treaty, the Republic ofufigary, in its capacity as a Member State of theofean
Union, may exercise certain constitutional poweist]y with other Member States to the extent neagsin
connection with the rights and obligations confdrpg the treaties on the foundation of the Europgaion and

the European Communities (hereinafter referred ¢d‘Buropean Union”); these powers may be exercised
independently and by way of the institutions of the European Union.
(2) The ratification and promulgation of the treagferred to in subsection (1) shall be subject two-thirds
majority vote of the Parliament.

 Art. 7 (1) The legal system of the Republic of ldary accepts the generally recognized principles of
international law, and shall harmonize the coustrgomestic law with the obligations assumed under
international law.

(2) Legislative procedures shall be regulated ly; leor the passage of which a majority of two-tkirof the
votes of the Members of Parliament present is requi

®7 According to art. 1 of the Act on the ConstitutbiCourt the competences of the CC include: a)ethante
examination for unconstitutionality of statutes pehal but not yet promulgated, and of provisionshefrules of
procedure of Parliament and of international te=ati

b) the ex post examination for unconstitutionaldy rules of law, as well as other legal means attest
administration;

c) the examination of conflicts between internagiomeaties and rules of law, as well as otherllagsans of

state administration;
d) judgment on constitutional appeals lodged foe tholation of rights guaranteed by the Constitutio
e) the elimination of unconstitutionality by omizs;j
f) the elimination of conflicts of competence beémestate organs, local governments and other actgéms, or
between local governments;
o)) the interpretation of provisions of the Congidn;

h) proceeding in all cases referred by statutéstoampetence.
¥ ECJ 9.9.2003, C-151/02, Jager, ECR 2003, |-8389.



conclusion that the order of the Ministry can netrblied upon due to the direct applicability
of the directive®

4. Final observations

Supremacy has brought about a dramatic alternatidhe constitutional status of domestic
judicial authorities, namely the empowerment ofalurts to exercise the power of judicial
review of national legislative acts, whereas inesathat do not refer to EC law such power is
denied to all courts (NL, UK) or reserved to a ¢@gasonal court (D, |, E, B, A, CZ, H) or
vested in all courts (S, GR). This article elabedathe changes and challenges constitutional
courts face in their daily business with EC lawe@8al attention is given to the protection of

fundamental rights as well as norm control procesdur

Constitutional conflicts occurred in the past andulsed on the question as to who has the
final say and who is the ultimate guarantor of fmental rights. Since neither the domestic
Constitution nor the Treaties nor European casedeswvproviding for undisputed solutions

constitutional courts have occasionally ruled ochsconflicts.

What can we learn from these conflicts? The Cantgtital Courts of Austria, the Czech
Republic and Hungary are attributed similar compets. But how will they solve European
constitutional conflicts in the future? Empiricadtd reveal the first problems and show the
degree of openness towards the European constitiitavder. The three CC under scrutiny
draw inspiration from the horizontal and verticavel. Inspiration is gained from
constitutional decisions and reference is beingertadhe jurisprudence of the ECJ. Whereas
the Czech CC frequently gathers ideas from GermHaly, Austria and occasionally from
other MS the CC of Hungary looks mainly to the GannBVerfG, the US doctrines and
sometimes looks cross the border to Austria. Howetree two new MS of the Czech
Republic and Hungary are up to now avoid EC lava asference criterion in constitutional
review. Entering into a constitutional dialogue lwihe ECJ has until today been refused by
the CC of the new MS. Yet the Austrian VIGH entenecto-operation procedures with the
ECJ and thus proved to be a rare exception amamgjittdional courts.

%9 Kovacs Vol (communautaire) au-dessus d’ un nid de coyooue calcul de temps de travail des médecins et
la jurisprudence de la Cour constitutionnelle dengtee), Revue francaise de Droit constitutionndl, Z007,
671.



In order to resolve constitutional conflicts momaaothly in the future the approach of a
“Constitutionalism Beyond the State” put forwardkymmmay serve as a valuable model of
reference. Its’ advantages rely in the fact thataih be applied in all the MS and it is of
dynamic character. In lack of adequate doctrinpsavides guidelines to the practitioner as to
how to handle constitutional conflicts. Apart frahat it, indirectly fosters the constitutional
development and offers a passable European backiloor the one-way of ultimate

jurisdiction.



