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Abstrakt

V roku 2003 vznikol ambiciézny projekt Ustavnej zwy, ktory mal za cie revidova
primarne pravo EU. NeUspech ratifkeého procesu znamenal pre Elkiatok obdobia
reflexie, kedy bolo intenzivneradané vychodisko z nastanuvsej krizy. Dohoda o jnove
Reformnej zmluve bola nakoniec prijatd na zasa@tandpskej rady v Lisabone 18. - 19.
oktébra 2007. Zmeny, ktoré prinaSa tato zmluva lasib rozhodovacich procesov budu
preskimané v tomto prispevku. &&e tieto zmeny by mali fychapané v SirSom kontexte,
prispevok sa venuje v jeho prvejasti identifikacii najvyznamnejSich zmien v
inStitucionalnom usporiadani a prave uUnie. V drukegti su predstavené najdblezitejSie
zmeny v legislativnych postupoch, zadjluce nielen nové delenie na vSeobecny a Specialny
legislativny postup, ale aj redefiniciu apltk&ho ramca procedur. Zmeny &p@juce v
rozSireni aplikacie vSeobecného legislativneho ypast spolu so zmenami &&inoveho
hlasovania v Rade ministrov, zmenami v razpweej procedure a kontrolnych pravomociach
Eurépskeho parlamentu v oblasti komitologie predgtavyznamny posun k nadnarodnému
modelu prijimania rozhodnuti a predstavuju pre Bsky parlament vyznamny zdroj novych

pravomoci a vyznamu.
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Abstract

In the 2003 an ambitious project of the EuropeamsBitution was started with a view to
revise the primary law of the EU. However, failimeatification process has marked a formal
end to this project. The EU had turned into soechltreflection period”, during which a
solution of the crisis was intensely sought. Ad theeting of the European Council, on 18-19
October 2007, a deal on new treaty reform was foimthis paper, the changes brought by
the so-called Reform to the decision-making proeesall be explained. Since these changes
shall be understood in the complex context, theepageals in its first part with the
identification of the most important general changethe institutional design and law of the
Union. In the second part, important changes inlegeslative procedures the Reform treaty
brings are introduced. These include not only ohimng a new general distinction to
ordinary and special legislative procedure, bub akslefining the scopes of the procedures.
Widening of the scope of the ordinary legislativegedure, together with extension and
redefinition of qualified majority voting in the @acil, and with the changes in the budgetary
procedure and amendments to the oversight capaafieghe European parliament in the
comitology procedures can be perceived as a sSogmifi shift to supranational decision-

making and bestowing the European parliament wethi powers and significance.
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1. Introduction

In the 2003 an ambitious project of the so-calledopean Constitution was started. The
European Union (EU) would have got a “proper” fumeatal treaty, introducing many

changes in its institutional design, decision-mgkomocesses and policies. However, failure



in ratification process has marked a formal enthis project. The EU turned into so-called

“reflection period”, during which a solution of tleeisis was intensely sought.

At the meeting of the European Council on 21-232J2007, German presidency presented a
new draft treaty that whilst being very differentnature, preserved almost all of the changes
previously proposed by the ConstitutibAfter convening the Intergovernmental conference,
the text of so-called Reform treaty (Treaty amegdime Treaty on European Union and the
Treaty establishing the European Commufitys approved at the meeting of the European
Council on 18-19 October 2007. Although this tesxta be formally signed in December 2007
and the ratification process is to be held withtev of treaty’s coming into effect in early
20009, it is worth to examine the provisions of tieav treaty as early as now. In this paper, the
changes brought by the Treaty to the decision-ngakirocesséswill be explained. Since
these changes shall be understood in the completexdo the paper commences in its first
part with the identification of the most importaggneral changes to the institutional design

and law of the Unio#.

2. The main general changes brought by the Refornmdaty

The new treaty will bring many fundamental changeshe current primary law. It affects
each article of the current Treaty on European ificEU) and makes 296 amendments to
the current Treaty establishing the European ComtmhEC). It also affects most of the

current protocols to the Treaties as well as mariigcles of the Treaty establishing the

! The Reform treaty takes up the main institutiart@inges proposed by the draft EU Constitution. Hewethe
Constitution attempted to replace all earlier Etatres and to create an entirely new legal ordethie EU,
sweeping away earlier treaties, whereas the Refeaty merely amends them. Reform treaty also dedips
reference to the symbols of the EU, constitutigne&samble and part of an article on the principletheunion.
The text of the Charter of Fundamental Rights iega&ted to an annex. In addition, some countrieg ha
negotiated new opt-outs. See e.g. House of CommBnsopean Scrutiny Committee European Union
Intergovernmental ConferencAvailable at [online] http://www.publications.piament.uk/pa/cm/cmeuleg.htm.

2 Full text of Reform treaty is available Attp://www.consilium.europa.eu/cms3_fo/showPag&isi 317
&lang=en&mode=g The name ,Reform treaty" is in the time of writingost used one for this treaty.
Consequently, it is used throughout the paper. él@w it can be envisaged, that the treaty wiltdreamed, in
the lines of the current practice, to the ,Lisboaaty”.

% Under the notion ,decision-making processes* amamh procedures for adoption of legislative and-non
legislative acts of the Union, as well as the btalgeprocedure.

* Terminology of the Reform treaty is used prefeyathiroughout the whole paper. This inter alia means
references to the Union, rather than Communitasy la



European Atomic Energy Community. Finally, it addsnumber of new Protocols and

Declarations to the Treatiés.

To commence with changes, it should be noted theagean Community will be renamed to
the European UniofiConsequently, Treaty establishing the European@amity (TEC), to
which articles in the Treaty establishing the Ewap Union sometimes refer, will be
renamed to the ‘Treaty on the Functioning of theoean Union’ (TFEUY by the art. 2
Reform Treaty. Also, the relationship between ¢hgo treaties will be substantially altered
— it will become much closdart. 39 TEU and art. 1 TFEU). This will mean arestivery
important change — the current pillar structurd & abolished. Most importantly, the current
‘third pillar’ (policing and criminal law) will benoved to the TEC/TFEU.

The EU will also acquire legal personality (artadd 32 TEU), modified objectives (art. 3
TEU) and values (art. 2 TEU). Basic rules on EUdspetences (art. 5 TEU) have been
established, together with amendments to the rakeselations between the EU and its
Member States (art. 4 TEU). The Union shall havewstve competence in the areas of the
customs union, establishment of the competitioesuiecessary for the functioning of the
internal market, monetary policy for so-called egroup, the conservation of marine
biological resources under common fisheries padisgg common commercial policy. It shall
also have exclusive competence for the conclusfoanointernational agreement when its
conclusion is provided for in a legislative acttbe Union or is necessary to exercise is

internal competence (art. 3 TFEU). Other competesball be shared or supportthg.

Quite significant changes in the area of humantsigire introduced - the EU Charter of

Rights becomes binding and the EU has an obligatcaccede to the European Convention

® For this high number of changes, not all of theith lve explicitly mentioned in this paper. The ayss will
focus only on the major ones. For the complete det Peers, Statewatch analysis 3: EU reform treaty.
Analysis of the amended text of the draft reformeaty. Available at [online]
http://www.statewatch.org/news/2007/aug/eu-reforaady-texts-analyses.htm, cit."18ctober, 2007.

® There are also other changes in the terminologydezision procedure will be renamed to the ,orgina
legislative procedure”; the common market will lplaced by ,internal market”; obsolete referenaeshe
ECU will be replaced by ,euro”; the Court of Justiwill be renamed to the ,Court of Justice of thedpean
Union®, the Court of First instance to the ,GeneCaurt” and judicial panels to the ,specializeduds”. Also
references to the qualified majority vote in theu@al will be deleted, as this method becomes titénary
method of decision-taking. See art. 2(3) of theoReftreaty.

" All references made to the TEU or TFEU are tovlesion amended by the Reform treaty; referencebeo
eventual other versions of the primary law willddearly indicated.

8 For details, see articles 4-6 TFEU.



on Human Rights (art. 6 TEU). Also, new provisan the democratic foundations of the
EU are enacted (art. 8, 8a and 8b TEU).

A new clause on the role of national parliament$ @ introduced. EU institutions will be
obliged to notify national parliaments of proposegislation and national parliaments will be

given a chance to challenge legislat{art. 8c TEU)?

There are also changes in the instutional desigheotnion issues:

* The total maximum number of members which can betedl to the EP (hereinafter:
“EP”) is set to 750 + president of the EP, and éhare minimum and maximum
numbers of MEPs for Member States (art. 9a TEU).

 The European Council becomes an institution, witfulatime President (art. 9c
TEU). The president shall be elected by qualifiegjanty vote for the term of two
and half years (once renewable). However, its @ientes are rather limited, not
including any executive competenceés.

* The voting rules for the Council are amended, tbar€il must meet in public when
adopting or discussing legislation, and the Counmad a team presidency consisting of
three member states (art. 9c TEU).

* The number of Commissioners, and the proceduragpointment, are amended (art.
9d TEU)*?

* A new post of High representative of the Union Ffreign Affairs and Security
Policy is introduced. The representative shall be of the vice-presidents of the
Commission, shall preside over the Foreign affainsncil and shall conduct Union's
common foreign and security and also defense p¢didy 9e TEU).

° If a third of them object to a proposal, the Comsiun has to consider whether to maintain, amendtbdraw

it. But if it decides to maintain it, the nationadrliaments have no comeback. The treaty does, Verwalso
introduce more powerful tool: if a majority of natial parliaments object, and the commission stdhts to
press ahead with its proposal, the EP, and the élazome up with a decision.

% Each country shall be represented by minimum afdraaximum of 96 MEPs.

' See art. 9b TEU

12 As from November 1st, 2014, the Commission shatisst of a number of members corresponding tavtioe
thirds of the number of Member States. The elecfioomcedure has been changed to a more complex one,
introducing inclusion of the European Council, @suncil and the EP. See art. 9d TEU.



3. Changes in decision-making processes

The Reform treaty brings about detailed new rulesl@cision making procedures. In this part
of the paper, the following four issues will be ghoexamined and analyzed:

» Decision-making in the Council;

* Changes in the legislative procedures;

* Changes in the budgetary procedure and

* Changes in the regulation of so-called comitology.

3. 1 Decision-making in the Council

Qualified majority voting is defined as a defaudictsion-making procedure in the Council.
Not only it is extended to new are&shut also, new definition of the qualified majority
provided:

1. A qualified majority shall be defined as (i) at 3¢5 % of the members of the
Council, (if) comprising at least fifteen of themda(iii) representing Member States
comprising at least 65 % of the population of thadd. A blocking minority must
include at least four Council members (art. 9c TEU)

2. Where the Council does not act on a proposal flmenGommission or from the High
Representative of the Union for Foreign Affairs aBécurity Policy, the qualified
majority shall be defined as at least 72 % of tleniners of the Council, representing
Member States comprising at least 65 % of the @djul of the Union (art. 205
TFEU).

3. In cases where not all the members of the Couraiigipate in voting, a qualified
majority shall be defined as at least 55 % of theminers of the Council representing
the participating Member States, comprising attléas% of the population of these
States. A blocking minority must include at leds tminimum number of Council
members representing more than 35 % of the populati the participating Member

States, plus one member. Where the Council doesactobn a proposal from the

13 The Reform treaty extends majority voting to 5@vraeas, most notably concerning cooperation dtifig

terrorism, crime and immigration. See Peers,Sgtewatch analysis 3: EU reform treaty. Analysistte

amended text of the draft reform trea#vailable at [online] http://www.statewatch.orgim&2007/aug/eu-
reform-treaty-texts-analyses.htm, cit™@®ctober, 2007.



Commission or from the High Representative of theod for Foreign Affairs and
Security Policy, the qualified majority shall befided as at least 72 % of the
members of the Council representing the partiangaMember States, comprising at
least 65 % of the population of these States.

These provisions apply as from 1 November 20hiee-step approach is applied and also the

threshold necessary to pass the decisions is lowevkich can be seen as a move towards more
democratic and smooth decision-making.

3.2 Legidative procedures

As for legislative procedures, significant changeese been introduced. Other procedures
than co-decision procedure were renamed to theiaplegislative procedure. Under this
procedure, the initiative role of the Commissiomat explicitly mentioned in the text of the
art. 249a TFEU.

» Assent procedure is renamed to the “consent “, ssliglkt changes apply to its scope
— it is applied on the art. 69i(1), 190(4), 193027308 TFEU.

» Cooperation procedure has been repealed.

» Consultation procedure is also renamed to the apkgislative procedure. It applies
to the provisions of art. 17a (£f* 18 (3), 19(1), 19(2), 20, 22*, 57(3), 69(3)d63),
69f(2), 69j(3), 691, 93, 95, 97a, 104(14), 105@37(1), 166 and 175(2), 176a(3), 187,
195(4), 229a, 266, 269, 280h(2), 299 TFEU.

* Budgetary procedure (art. 270b TFEU) is also reférto as special legislative
procedure.

Co-decision procedure is renamed as the ordinagislégive procedure. Its scope was
widened significantly, thus giving more power t@ tBP. Treaty also declares that legal acts
adopted by this procedure shall constitute legisaacts™® Art. 251 TFEU reformulates the
procedure: in the first reading, the EP shall adtp position on a proposal from the
Commission and communicate it to the Council. & @ouncil approves the EP's position, the

act shall be adopted. This is a change to the mupr@cedure, under which the Commission’s

4 The articles marked with the star (*) were transfé from the assent procedure under the consuitati
procedure.

15 The Reform treaty introduces clear distinctioregfislative and non-legislative acts of the Unibilowever, it
retains the present-day names of the legislatit® axtd abandons the names proposed in the Coiustitdton-
legislative acts supplement or amend certain ngpréil elements of the legislative act. See d@b2TFEU.



opinion was needed. Otherwise, the Council shatipadts position at first reading and
communicate it to the EP. Both the Council and@enmission shall separately inform the
EP fully of the reasons which led it to adopt itsition at first reading. The wording of the
first reading of ordinary legislative proceduredifferent from current co-decision, with the
increased emphasis on the role of the EP. The otleereadings, as well as the conciliation
phase are identical to the current situation. @méymention of the Commission's taking part
in the Conciliation Committee's proceedings andigkll necessary initiatives with a view to

reconciling the positions of the EP and the Couisailoteworthy.

New special provisions apply to the cases, whdegialative act is submitted to the ordinary
legislative procedure on the initiative of subjdifferent from the Commissiotf,the EP and
the Council shall communicate the proposed ach&oG@ommission with their positions at
first and second readings. The EP or the Councyl request the opinion of the Commission
throughout the procedure, which the Commission @lag deliver on its own initiative. It
may also take part in the Conciliation Committee .

To summarize all the changes to the legislativegaares, the most important ones are the
abolishment of the cooperation procedure, renamogecision procedure to the ordinary
legislative procedure, together with expansion®tcope. Also, introduction of a new notion
of special legislative procedure(s), encompassnter ialia the current procedures of assent

and consultation is noteworthy.

3.3 Budgetary procedure

The significant changes are also noted in the afedudgetary procedure. Distinction
between compulsory and non-compulsory expenditsireepealed and powers of the EP

significantly enhanced. The procedure is laid dawart. 270b TFEU.

After tabling the draft budget by the Commissidre Council shall adopt its position on the
draft budget and forward it to the EP not laterntda October (5 October, under current
primary law). The EP then has 42 (instead of 4§sda which it may:

6 These subjects can be: (i) a group of Member S§tdig the European Central Bank by the means of
recommendation, or (iii) Court of Justice of the BYJthe means of request.



* Approve the position of the Council, the budgetidba adopted;

* Not take any decision, the budget shall be deembdte been adopted;

» Adopt amendments, the amended draft shall be foleeato the Council and to the
Commission. The President of the EP, in agreeméhtthe President of the Council,
shall immediately convene a meeting of the Corteilila Committee. However, if
within ten days of the draft being forwarded theu@ail informs the EP that it has
approved all its amendments, the Conciliation Cottemi shall not meet. This
provision is entirely new.

The Conciliation Committee, which shall be composédhe equal number of members of
the Council or their representatives and membgresenting the EP, shall have the task of
reaching agreement on a joint text, by a qualifregority of the members of the Council and
by a majority of the representatives of the EP wi®1l of its being convened. If, within the
21 days, the Conciliation Committee agrees onra peixt, the EP and the Council shall each
have a period of 14 days from the date of thateagent in which to approve the joint text.
Otherwise, a new draft budget shall be submittethbyCommission.

If, within the period of fourteen days:

* The EP and the Council both approve the joint textil to take a decision, or if one
of these institutions approves the joint text while other one fails to take a decision,
the budget is adopted in accordance with the jeixtt or

* The EP, acting by a majority of its component merspand the Council both reject
the joint text, or if one of these institutionsaefs the joint text while the other one
fails to take a decision, a new draft budget dbalsubmitted; or

* The EP, acting by a majority of its component mersbeejects the joint text while the
Council approves it, a new draft budget shall destted; or

* The EP approves the joint text whilst the Counejects it, the EP may, within 14
days from the date of the rejection by the Coumnaidl acting by a majority of its
component members and three-fifths of the votets daside to confirm all or some of
the amendments. Where an EP amendment is not maafjrithe position agreed in the
Conciliation committee on the budget heading whscthe subject of the amendment
shall be retained. The budget shall be deemed ttetieitively adopted on this basis.



When the procedure provided for in this Article l@®n completed, the President of the EP
shall declare that the budget has been definitiadppted. Graphic presentation of the
procedure is shown in the fig. 1.

As we can see, there is a number of quite sigmfichanges to the current procedure. Apart
from changes in the periods available to the istihs, most significant changes are
abolishing the division into compulsory and non-potsory expenditure and resulting
profound changes to the second reading. The pavfdéhe EP are significantly strengthened,
since it is in position to adopt budget even whes €ouncil rejects it. This is a complete
overturn in balance in the budgetary procedure.tlgrochange is the explicit mention of
possibility for the Commission to amend the drafidgpet during the procedure until the

Conciliation Committee is convened.



Fig. 1: Budgetary procedure in the TFEU

European Commission (ECom) presents a draft bydgdater than September, 1st). It is based uperstimates
of expenditure submited by each institution (exdepEuropean Central Bank) to the ECom not latantJuly1st

v

[ The Council adopts its position on the draft amdverds it to the EP (October, 1st)]

4
[ 1st Reading in the EP; the EP has a limit of 423day]

A\ 4 v A 4
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3" rehding The EP within 14 days from rejection by the Counoihfirms some or all of
the amendments from the 1st reading
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| |
v
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Author’s own scheme. Source: art. 270b TFEU.



3.4 Comitology

There are also revised rules on implementing awdmitology acts), in particular extending
gualified majority voting and co-decision powers the EP to the adoption of the general
rules on comitology (art. 249b TFEU).

Comitology acts are defined as acts adopted byCamission, under delegation of the
power to adopt non-legislative acts of general igppbn to supplement or amend certain
non-essential elements of the legislative act. Tde&egation is to be provided for in a
legislative act, where the objectives, contentpscand duration of the delegation of power
shall be explicitly defined. Also, the essentiareénts of an area shall be reserved for the
legislative act and accordingly shall not be thigjesct of a delegation of power.

The EP or the Council may decide to revoke thegdd¢ien and the delegated act may enter
into force only if no objection has been expredsgthe EP or the Council within a period set
by the legislative act. In these cases, the ER ababy a majority of its component members

and the Council by a qualified majority.

4. Conclusions

In this paper, the main changes of the primarydatihe EU that are to be brought in the case
of successful ratification by the Reform treaty evedentified. After identifying the most

important general changes, detailed focus was duatesubstantial changes in decision-
making procedures. The Reform treaty brings importhanges in the legislative procedures,
not only introducing a new general distinction tdinary and special legislative procedure,
but also by redefining the scopes of the proceduédening of the scope of the ordinary

legislative procedure, together with envisagedresiten and redefinition of qualified majority

voting in the Council can be perceived as a sigaift shift to supranational decision-making
and bestowing the EP with new powers. Changesatitlgetary procedure that can be with
some license marked as revolutionary, together amiendments to the oversight capacities
of the EP in the comitology procedures are of thmes character. It can be thus concluded

that the main consequences of the Reform treatyariield of decision-making processes are



a significant shift to the so-called communitarytihoel of passing the decisions and further

emancipation of the EP.
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