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Abstrakt

Prispivek se zabyv&izenim o pedbiZné otdzce a ochotou narodnich sowbracet se na
Evropsky soudni dw podle¢lanku 234 Smlouvy ES. Jeho prwast iblizuje doktrinu acte

clair a vysetluje kritéria Cilfit, druhdcast je ¥novana aplikaci této doktriny v praxi na
piikladech judikatury soudVelké Britanie.
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Abstract

The article deals with the preliminary ruling prdoee and the issues of willingness of national
courts to refer to the European Court of Justiasymnt to Article 234 of the EC Treaty. Its first
part introduces the acte clair doctrine and expléive Cilfit criteria, the second part focuses on
an application of the doctrine in praxis, demoristtaon the United Kingdom case law.
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1. Introduction

Besides the Council and the European Parliameete tis the European Court of Justice whose
position as “a legislator” within the European Umicannot be, nowadays, simply overlooked.
By force of preliminary ruling procedure, the ECdfided the key principles of the EU law
(principle of direct effect, supremacy principle.¢tand thus has gained its significant role in the
integration process.

Since the 1950’s, the preliminary ruling procedbes been regulated in Article 234 (ex 177)
of the Treaty Establishing the European Commuriibe Treaty of Amsterdam then established
specific forms of preliminary ruling procedure famisa, asylum and immigration’ (Article 68
of the EC Treaty) and for the field of ‘police afakstice cooperation in criminal matters’
(Article 35 of the EU Treaty).

Preliminary ruling procedure might be also seeriaasatural way” of communication between
the ECJ and national courts of the Member Statdser@as in 1961, requests for preliminary
rulings made by the national courts to the Courdudtice represented only 4 per cent, in 2005,
references accounted already for about 44% ofaks brought before the ECJ.1

Facing these still increasing numbers of referemcesne hand and displeasure of some national
courts — notably courts of last instance — to &skECJ for interpretation on the other, the Court
of Justice stated already in 1962 in Da Costa c#éisaR“an interpretation under Article 177
already given by the Court may deprive the oblgyatof its purpose and thus empty it of its
substance”,3 known as the acte éclairé doctrines ddse in fact initiated a system of precedent
(otherwise unknown to European civil system of lanyl modified so far existing conception of

! COURT OFJUSTICE OF THEEUROPEAN COMMUNITIES, Annual Report 2005, Luxembourg, 2006, p. 192, available
at http://www.curia.europa.eu/en/instit/presentstivapport/stat/stO5cr.pdf. For the earlier staits see alsovio
SLOSARCIK, Evropskysoudni dvir a gredk®zna otazka podigl. 234 SES The European Court of Justice and
Preliminary Ruling in Article 234 ECT]

%2 Da Costa en Schaake NV, Jacob Meijer NV, HoeclmdlaHd NV v. Netherlands Inland Revenue Administat
28-30/62 [1963] ECR 31

% See id. in ,Grounds" of the case, available ap:feur-lex.europa.eu/LexUriServ/LexUriServ.do?@ELEX:
61962J0028:EN:HTML



a horizontal and bilateral relationship betweenHEl&E and national courts.4 The Court of Justice,
therefore, strengthened its superior position ¢orthtional courts.

Twenty years later in Cilfit case,5 the ECJ refegrto Da Costa case determined conditions for
correct application of Community law by nationaluds without the obligation to bring the
matter before the Court of Justice. This is calete clair doctrine. Both acte éclairé and acte
clair doctrine are to encourage the national cawrtgly on previous ECJ’s decisions which are,
thus, given the power of precedents.

Compared with courts of other Member States, thi#edrKingdom courts took a specific and

reserved position to the ECJ. Not surprisingly tles UK legal system (so-called judge-made
law) is based on precedents itself, the courtsargefend autonomy of their own case law and
the “horizontal and bilateral” relationship withetiECJ.

For the mentioned reason and a long tradition airmpquestions to the Court of Justice, this
article attempts to discuss application of the aclair doctrine on very examples of
a communication between the ECJ and British natiomarts.

2. The ‘acte clair’ doctrine

In 1981, the Italian Corte Suprema di Cassazionpr@ne Court of Cassation) referred to the
ECJ for a preliminary ruling under Article 177 (n@84) of the EC Treaty6 a question on the
interpretation of the third paragraph of this AldicLet us set aside the facts and rather focus on
point of law of this case.

4 CRAIG & DE BURCA, EU Law — Text, Cases & Materials, p. 442

®> Srl CILFIT and Lanificio di Gavardo SpA v. Ministof Health, 283/81 [1982] ECR 3415

® “[1] The Court of Justice shall have jurisdictitmgive preliminary rulings concerning:

(a) the interpretation of this Treaty;

(b) the validity and interpretation of acts of thstitutions of the Community and of the ECB,;

(c) the interpretation of the statutes of bodig¢aldished by an act of the Council, where thostitta so provide.

[2] Where such a question is raised before anytamutribunal of a Member State, that court ordribl may, if it
considers that a decision on the question is nacg$s enable it to give judgment, request the Cotidustice to
give a ruling thereon.

[3] Where any such question is raised in a caséipgrbefore a court or tribunal of a Member Stagailast whose
decisions there is no judicial remedy under natidena, that court or tribunal shall bring the mattefore the
Court of Justice.”



As the ECJ ruled in Da Costa case already, a digiim must be made between the obligation
imposed by the third paragraph and the power gdabyethe second paragraph of Article 234
to refer to the Court of Justice, however, the tor tribunals under both the second and the
third paragraph have “the same discretion to asicemhether a decision on a question of
Community law is necessary to enable them to gidgg¢ment”.7

With reference to Da Costa case and the acte édaittrine which may deprive the court under
the third paragraph of the obligation to refer &opreliminary ruling when the question raised is
materially identical with a question that has alyedeen answered in a similar case, the ECJ
stated that the same effect may be produced whanopis decisions of the Court have already
dealt with the point of law in question, even thbuthe questions at issue are not strictly
identical.8 Thus, the ECJ formulated the acte daatrine.

In one breath, however, the Court added quite tstriteria limiting the application of the
doctrine. It might be debatable, then, whethes {iorr is not) disserviceable and whether the ECJ,
therefore, did (or did not) leave even more spagediscretion to national courts. The Court
stated following requirements that must be met teefloe acte clair doctrine is applied:9

* no reasonable doubts about correct applicationoofr@unity law,

e equal obviousness to the courts of the other MerStetes and the ECJ itself,

» assessment of the characteristic features of Contyrlaw, such as:

equal authenticity of the different language vatsio

particularity of Community law terminology, and

interpretation in context of Community law as a Veho

Since every rule has its exceptions, the ECJ hHedtl there might be three exceptions to the
obligation to bring the matter before the Courfo$tice. These occur in case when:
e Question raised is irrelevant to final judgment,

» guestion has already been interpreted by the Gacite éclairé doctrine), or

" Da Costa en Schaake NV v. Nederlandse Belastinigéstratie, 28-30/62 [1963] ECR 31, § 10; see id5§
8 Compare id. §§ 13-14
® For the details see id. §§ 16-20



. correct application of Community law is so obvioas to leave no scope for any
reasonable doubt (acte clair doctrine).

In conclusion, the ECJ answered that the thirdgragh of Article 234 of the EC Treaty must be
interpreted as meaning that a court or tribunalregavhose decision there is no judicial remedy
under national law is required, where a questioG@@hmunity law is raised before it, to comply
with its obligation to bring the matter before tGeurt of Justice, unless one of the exceptions,
mentioned above, occur. In case that the acte d@atrine is applied, however, the stated
conditions must be fulfilled as well.

3. Application of the doctrine by the United Kingdanm courts

For understanding the application of the doctriméhie United Kingdom, it is necessary to know
the structure of British courts and how the systearks. It is entirely at discretion of lower
courts to refer to the Court of Justice. Whereadaaas courts of last instance (which have the
obligation to pose the question raised before thetme ECJ) are concerned, it might be rather
problematic.

Widely accepted “concrete theory” says that a cofitast instance is that court against whose
decision there is no judicial remedy under natiolaaé. Nevertheless, in the British courts’

environment, it may mean the House of Lords as waslithe Court of Appeal and in some
particular circumstances also the High Court. Teisecause the Court of Appeal is not obliged
to refer to the ECJ as its decisions might be nbynag@pealed to the House of Lords, however,
the leave to appeal must be granted.

3.1. High Court

The High Court presents both a civil court of firgstance and a civil and criminal appellate
court for cases from the subordinate courts. Isis of three divisions — the Queen’s Bench, the
Chancery and the Family divisions. The AdministratCourt is then a specialist court within the
Queen’s Bench Division of the High Court and dedls the administrative law of England and

Wales.



3.1.1. Custom and Excise v Anchor Food Ltd10

The High Court acted as an appellate court in a edgere the Commissioners of Customs and
Excise appealed against the decision of the VAT W&i€> Tribunal in dispute with Anchor Foods
Ltd, making and importing “Spreadable butter” addrimix butter” from New Zealand.

Pursuant to the Regulation 1600/95,11 butter eadtlsix weeks old, of a fat content by weight
of not less than 80% but less than 82%, manufadtdiectly from milk or cream — imported
into the European Union from New Zealand attractgreferential rate of customs duty if it
satisfies the tariff quota criteria stated in Annér the Regulation.12 The disputable point was,
however, whether the butter was “manufactured tdyrdrom milk or cream” and thus subjected
to a lower rate of tariff duty under the said Redjohn.

Since this was rather question of fact than of lénve, High Court decided in favour of Anchor,
while considering linguistic meaning of the wordré&ttly” and the opinion of experts in the
dairy industry.

Nevertheless, the other issue, which the High Caoudst have settled up, was the
Commissioners’ request to the court to refer toBEX for a preliminary ruling on meaning of
the words “manufactured directly from milk or créam

The judge considered following points:
* importance of the question,
»  “complete confidence” in determining the questiand

* necessity of the reference for giving judgment.

The High Court stated to the first point that thsuies are primarily of concern to the parties to
the appeal with “no real importance for harmonigedctices in all the Member States”.13
Secondly, it considered the obviousness of thetourewith expressed reference to the Cilfit case

10 customs and Excise v Anchor Foods Ltd, High CéAdministrative Court), 26 June 1998, CO/1045/98

™ Commission Regulation (EC) No 1600/95 of 30 Ju@i@5llaying down detailed rules for the applicatifrthe
import arrangements and opening tariff quotas fibk end milk products, OJ L 151, 1.7.1995, p. 12-43

iz Customs and Excise v Anchor Foods Ltd, High Cdministrative Court), 1998; for further facts sde§ 7
Id. § 83



and ruled that it could reach conclusions withonoy aeal doubt, while admitting that the
“doctrine of acte clair has any application othleart to references by a court of last instance
under Article 177(3)".14 And finally, as the isswas not of high importance for development of
Community law and, moreover, the delay that waslyiko be occasioned by a reference under
Article 177 would cause great hardship to Anchor.15

In conclusion, after weighing various consideratiothe High Court decided not to refer to the
ECJ, reasoning that although the parties may stiggésring to the Court of Justice, it is at
discretion of a court to do so.

Additionally, the parties were granted the leavappeal since the House of Lords recognised the
issues as one of high importance.

3.2. Court of Appeal

The Court of Appeal consists of two divisions — t@#vil Division hears appeals from
the High Court and County Court, while the Crimilavision may only hear appeals from the
Crown Court.

3.2.1. Royscot Casel6

The Court of Appeal (Civil Division), as the Suprer@ourt of Judicature, decided on appeal
from the High Court, Queen’s Bench Division, comieg reference made to the ECJ and its
withdrawing.

The applicant, the Commissioners, asked the Courppeal to withdraw a reference on
interpretation of VAT regime and in particular dktprovisions in the Second (67/228/EEC) and
Sixth (77/388/EEC) VAT Directives,17 which the Higlourt had made to the Court of Justice

“1d. § 81

1S Compare id. § 82

8 Royscot Leasing Ltd and others v Commissioner€wstoms and Excise, Court of Appeal, 5 November8199
FC3 98/7287/4

17 Second Council Directive 67/228/EEC of 11 ApriléZ9on the harmonisation of legislation of Membeat&s
concerning turnover taxes — Structure and procedimeapplication of the common system of valueeatithx,
0J 71, 14.4.1967, p. 1303-1312; Sixth Council Direztik7/388/EEC of 17 May 1977 on the harmonization



under Article 177 (now 234) of the EC Treaty. Then@nissioners reasoned that there was no
necessity to refer to the ECJ since meanwhile dasirasel8 related to the same directives was
decided by the Court. The appellants, however, abdieto the withdrawal of the reference,
arguing that the recent case was distinguishabha the present cases.

The Court of Appeal, nonetheless, refused to wéhdthe request for a preliminary ruling,

reasoning that the ECJ could itself suggest withidrg to the national court if it considered that
there “was no prospect of a different conclusio@”The Court of Appeal continued that as the
ECJ had not done so, it indicated that the questiossue was not covered by the acte clair
doctrine. Bearing in mind also frugality of a prdoee, the Court of Appeal added that it would
not be effective to withdraw the reference sincevdts in its “last stage” before giving the

judgment.

Finally, as it is in the court’s power to withdraaweference or not, in other words, as it has the
right to pose a question to the ECJ albeit it i$ olniged, the Court of Justice answered the
questions20 with reference to the said case detidie.

3.2.2. Custom and Excise v First Choice Holidays €21

The Court of Appeal (Civil Division) dealt with aispute on taxable amount between First
Choice Holidays Plc, a tour operator selling paekaglidays to the public through intermediary
travel agents, and the Commissioners of Customs Exwse, stemming from an unclear
provision of the Sixth VAT Directive (77/388/EEarticularly from the meaning of the phrase
“the total amount to be paid by the traveller” lmstprovision.

The case was heard before the VAT & Duties Tribuwaich decided in favour of First Choice.
Then the Commissioners appealed to the High Cadmgre it was also found in favour of First
Choice. Thus, the Commissioners applied for leaveppeal to the Court of Appeal and asked

of the laws of the Member States relating to tuerataxes — Common system of value added tax: unifoasis
of assessment, OJ L 145, 13.6.1977, p. 1-40

'8 Commission v France, ECJ, C-43/96, 18 June 1998

19 See id. ftn. no. 168 4 (LORD JUSTICE SCHIEMANN's judgment) available fttp://www.bailii.org/ew/cases
/EWCA/Civ/1998/1698.htm|

20 Royscot Leasing Ltd and others v Commissione@ustoms and Excise, ECJ, C-305/97, 5 October 1999

21 Customs and Excise v First Choice Holidays Plajr€of Appeal (Civil Division), 7 March 2001, A3/R0/2534



the court to refer to the ECJ for preliminary rglian interpretation of article 26(2) of the said
directive, which was not — in their point of vievaete clair.

First Choice objected that this is purely mattefast, referring to the Tribunal’s analysis, which
is not necessary to be decided by the Court oicsusthe Commissioners, on the other hand,
emphasized that it is a question of fundamentaicgple of VAT law, a question of construction
of the disputed provision and as such, it is tqublged by the ECJ.

The Court of Appeal, considering the criteria date Cilfit case, ruled that the issue is not acte
clair because the correct application of Commulaity is not so obvious as to leave no scope for
any reasonable doubt. Moreover, the court statatdwithout the guidance of the ECJ it would

not be able to give judgment, and as the questias faund to be of importance for the travel

industry as a whole, it decided to refer to the B@d hear the parties further in the light of its

judgment.22 The Court of Justice ruled on the qoesin 19 June 2003.23

3.3. House of Lords

The House of Lords, the upper house of the BripgHiament, is the highest court of appeal in
England and Wales. It means when a case is hedodebne House of Lords and a question
concerning Community law raises, it must be reterte the ECJ, unless it falls under the
exceptions stated by the Court.

3.3.1. Bank of England Case24

This case, concerning the banking in the Unitedgldom that was in its final stage heard before
the House of Lords, with more than 6,000 plainti(fsather complicated. Summarized, the Bank
of England following the winded-up Bank of CreditdaCommerce International SA was sued by

its depositors for tort of misfeasance in publittosf.

The House of Lords had to answer questions of &ased before the Court of Appeal:

2 Compare id. §§ 12-14
3 First Choice Holidays, ECJ, C-149/01, 2003
4 Three Rivers District Council and others v The &oer and Company of the Bank of England, Houdends, 2000



. Is the Bank liable to the plaintiffs for the toftraisfeasance in public office?

. Is the Bank is liable to the plaintiffs in damadesviolation of the requirements of the
First Council Banking Co-ordination Directive (780MEEC)?25 Particularly, whether
the said directive confers rights on depositors.

*  Were the plaintiffs’ losses caused in law by this ac omissions of the Bank?

The House of Lords examined all these questionmbihpall elements of tort that were found to

be set out. Since the Community law issue raiseddtestion of interpretation whether the

Directive conferred rights of reparation on depmsit the House must have dealt also with this
question; it ruled — with complete confidence —tttithe Directive was not intended to confer

rights on individual depositors”.26

Being the court of last resort in the United Kinggothe House may only determine the
Community law issue if the matter is truly acteircta make a reference for a preliminary ruling
to the ECJ. Applying the acte clair doctrine, theuske of Lords decided not to refer to the Court
of Justice.

4. Conclusion

In conclusion, by wording the acte éclairé and #dote clair doctrine, the Court of Justice
undoubtedly introduced a system of precedent, pradtably not unintentionally. The objectives
of the ECJ might be that it wished to avoid repeaiiself by answering the same questions
posed by courts or tribunals of different Membeat&, on one side, and/or to legalize “not
referring” for a preliminary ruling, albeit unddrist conditions, on the other.

These rather stringent “Cilfit conditions” are afteriticised, notably by the British courts. It is
said that the relaxation of the obligation undeticde 234(3) of the EC Treaty might be “risky”
with respect to potential in-bad-faith decisionsafional supreme courts. Nevertheless, this may
always happen no matter how strict the criterig wigereas if these were more relaxed, they

5 First Council Directive 77/780/EEC of 12 DecemH&77 on the coordination of the laws, regulationsl a
administrative provisions relating to the taking aipd pursuit of the business of credit institutio®d L 322,
17.12.1977, p. 30-37

%6 See id. ftn. no. 248 35 (LORD STEYN's judgment) available at http:/wviailii.org/cgi-bin/markup.cgi?doc=/
uk/cases/UKHL/2000/33.html



would not entail undue procedural delays, nor pmeviéhe courts from “realising their
considerable potential to contribute to the devalept of EC law”.27

Courts in the United Kingdom are statistically28dewilling to refer to the ECJ than courts of
other Member States. There might be seen a stremgebcy to consider — before making
a reference — not only the importance of the paldicissue for Community law, but also impact
upon the parties. Keeping questions referred tontimemum, the UK courts attempt to strike
a balance between these two interests. Let us &ss$lenBritish courts may dare to do so.
Perhaps, it is due to the fact that the relatignéfstween them and the ECJ is rather more co-
operative (than hierarchical) unlike in other MemS&ates.
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