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Abstrakt

Soutasti svobody poskytovani sluzeb je i pravo spradsti usazené v jednodfienském st
vyslat d@&asré pracovniky za €elem poskytovani sluzeb do jiného statu EU. V rb886
piijala Evropska spotenstvi smirnici o vysilani zamstnand, jejimz &elem je zajistit
vysilanym zamsstnan@m minimalni pracovni podminky, které se aplikujizaa€stnance ve
stat vyslani. Rispivek se zabyva praktickymi problémy aplikace tét@rmee, gedevsim
minimalnimi pracovnimi podminkami a #gobem, jak na tento poZadavélenské staty
reagovaly. Dale senuje kontrolnim opdienim a jejich souladu se Smlouvou o zaloZeni ES a
problematice spolupracélenskych stat pri poskytovani informaci o pracogpravnich

podminkéach.

Kli ¢ova slova
Svoboda poskytovani sluzeb, vysilani Zamand, minimalni pracovni podminky, kontrolni

opateni, spolupracetpposkytovani informaci

Abstract

According to the Article 49 of the EC Treaty (hewadier known as ‘EC’) should Member
States ensure the freedom to provide services withe Community. This fundamental
freedom includes the right of a company establisheal Member State to temporarily post
workers to another Member State in order to prowadservice. In 1996, the European
Community has adopted a new Directive concerniegpibsting of workers in the framework



of the provision of servicesThe paper deals with the practical problems ofiegtion of this
directive, especially with the conditions of workhich has to be guaranteed to the posting
workers, and the concrete way, how the membersshatee fulfilled this obligation. The next
part of the paper deals with the problem of perilnissand non permissible control measures.
At the end, the issue of member states cooperatitre field of providing information on the

terms and conditions of employment to foreign serproviders and to workers is mentioned.
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Introduction

There are no precise figures of posted workerhi@nBU. However, the overall number of
posted workers is estimated to be just under lianilbr about 0.4% of the EU working age
population in 2005. The economic importance of ipgsis significant. It can play a crucial
economic role in filling temporary shortfalls inetHabor supply. Furthermore, posting of
workers enhances international trade in servicéis all the known advantages linked to the

single market (higher competition, efficiency gaéts.)®

The European Union (hereinafter known as ‘EU’) wishHo remove the uncertainties and
obstacles impeding the free provision of servicgsnibreasing legal certainty and making it
easier to identify the working conditions which Bpjp posted workers. Therefore, on 16
December 1996 the Directive 96/71/EC concerningpib&ting of workers in the framework

of the provision of services was adopted.

The Directive aims to secure the exercise of con@safundamental freedom to provide cross

border services under Article 49 EC, on the onedhaith the appropriate protection of the

! Directive 96/71/EC of the European Parlament arttie@Council of 16 December 1996 concerning thetipg

of workers in the framework of the provision of\sees

2 Especially in certain professions or sectors (@gstruction, transport).

3 Communication from the Commission to the Courthi, European Parliament, the European Economic and
Social Committee and the Committee of the RegidPasting of workers in the framework of the prowmsbf
services: maximising its benefits and potentiall@/guaranteeing the protection of workers {SEC(300%7} /*
COM/2007/0304 final. Brussels, 13.6.2007



rights of workers temporarily posted abroad, ondtteer. In order to do that it identifies the
mandatory rules of general interest at Communitellehat must be applied to posted
workers in the host country. The Directive estdidsa hard core of clearly defined terms and
conditions of work and employment for minimum puatien of posted workers. The Directive
also plays a key role in promoting the necessaipate of fair competition between all
service providers (including those from other MemBeatesf. Furthermore, the ECJ has
accepted that Member States have the power toyvasihpliance of the companies’ praxis
concerning the granting of the fundamental righftshe posted workers with national and
Community provisions in respect of the provision s#rvices. The application of such
national rules of a Member State to service pragidsstablished in another Member State
must be necessary to ensure attainment of thetolgquirsued and must not exceed what is

necessary to attain the objective.

Since the Directive is a supranational legal insgnt whose transposal in one Member State
directly affects employers and workers in otherrtdas, the manner in which it is actually
implemented is particularly important for all Meml&tates. The implementation as well as
the practical application of the directive has togeed at three levels:

(i) Ensuring the work conditions and minimum prai@c of the posted workers

(i) Member states control measures for verifyilg tobservance of the above mentioned
conditions

(iif) Cooperation in the field of providing informian on the work conditions to foreign

companies and to workers.

This paper should deal with the practical problehthe national application of the directive

96/71/EC. It will be divided in three parts accaglto the above mentioned levels.
|. Work conditions and minimum protection of the posted workers
The Directive applies to companies which post wigkeo the territory of another Member

State, provided there is an employment relationdd@pween the undertaking making the

posting and the worker during the period of posting

* See footnote 3.
5 For the purposes of the Directive, "posted wdrkezans a worker who, for a limited period, caroes
his/her work in the territory of a Member Stateestthan the State in which he/she normally workee T



« on their account and under their direction, undeoatract concluded between the
undertaking making the posting and the party foomtthe services are intended;
« to an establishment or to an undertaking ownecébgtoup;

. as a temporary employment undertaking, to a usgenteking®

The situation of employees posted temporarily totlaer Member State has raised all sorts of
legal questions. As these are transnational sitagtiquestions often arise as to which law is
applicable to the employment relationship. On thibject, the Rome Conventioprovides a
general rules. The parties are free to choiceahedpplicable to the employment contract. In
the absence of choice, the employment contracbverged, pursuant to Article 6(2), by the
law of the country in which the employee habituatlgrries out his work, even if he is
temporarily employed in another country. AccordingArticle 6(1) of the Convention, the
choice of law made by the parties must not havedkalt of depriving the employee of the
protection afforded to him by the mandatory rulethe law which would be applicable under
paragraph 2 of that Article in the absence of oho#rticle 7 provides that, under certain
conditions, effect may be given, concurrently witre law declared applicable, to the
mandatory rules of the law of another country, amtipular those of the Member State within

whose territory the worker is temporarily posted.

Whatever the law applicable to the employment i@hahip, the Directive seeks to guarantee
that posted workers will enjoy the application eftain minimum protective provisions in
force in the Member State to which they are positéerefore, Article 3(1) of the Directive
lays down the mandatory rules to be observed byl@map during the period of postifig.

These rules must be laid down by the legislatiohthe host country and/or by collective

definition of a worker is that which applies in tlagv of the Member State to whose territory the keolis
posted.

® Posting of workers in the framework of the prowisbf services, available at:
http://europa.eu/scadplus/leg/en/cha/c10508.htm

7 Convention of Rome of 19 June 1980 on the lawiegdpe to contractual obligations

8 (a) maximum work periods and minimum rest periods;

(b) minimum paid annual holidays;

(c) the minimum rates of pay, including overtimeeg this point does not apply to supplementaryipational
retirement pension schemes;

(d) the conditions of hiring-out of workers, in peunlar the supply of workers by temporary employine
undertakings;

(e) health, safety and hygiene at work;

(f) protective measures with regard to the terms@mditions of employment of pregnant women or wom
who have recently given birth, of children and ofigg people;

(9) equality of treatment between men and womenacdinelr provisions on non-discrimination.




agreements or arbitration awards which have beefare universally acceptabl®. The
member States must ensure that foreign companiégwarantee their posted workers this
work conditions as they are laid down in the Menm®eté® in which the work is carried out.

Conditions of work and employment to be guaranteedre

«  maximum work periods and minimum rest periods;

« minimum paid annual holidays;

« minimum rates of pay, including overtime rates;

- the conditions of hiring-out of workers, in partiau the supply of workers by
temporary employment undertakings;

- health, safety and hygiene at work;

« protective measures with regard to the terms amtditons of employment of
pregnant women or women who have recently giveth,bof children and of young
people;

« equality of treatment between men and women ancrofrovisions on non-

discrimination.

Even before Directive 96/71/EC was adopted, se\Meahber States had already established
their own national legislation concerning the pogtof workers. These include Germany,
Austria and France. When the Directive was finalyopted, these States adapted their
legislations to bring them into line with the reguments of the Community Directivé.

Most Member States have defined, in their legigigtthe posted worker situations covered
by the Directive, and some have adopted the Due'stidefinitions word for word. Some
legislations have also adopted the Directive'sniiedn of “"posted worker”, while in other
Member States the content of the concept of "postecker" derives from the relevant

legislation as a whole.

® Communication from the Commission to the Counbit, European Parliament, the Economic and Social
Committee and the Committee of the Regions — Thmeémentation of Directive 96/71/EC in the Member
States /* COM/2003/0458 final

9 The concrete work conditions could be layd dowraby, regulation or administrative provision andbyr
collective agreements or arbitration awards whiahehbeen declared universally applicable.

" Deinert, O., Posting of Workers to Germany — RyesiEvolutions and New Influences throughout EU
Legislation Proposals. In: THE INTERNATIONAL JOURNAOF COMPARATIVE LABOUR LAW AND
INDUSTRIAL RELATIONS, Autumn 2000, p. 217-234.



In Ireland, no specific measure transposing theeddive has been adopted, but a provision
contained in the Protection of Employees (Part-TikWerk) Act, transposing another
Community Directive, clarifies that certain prowass of Irish law apply to posted workers in
Ireland.

In the United Kingdom, it was not deemed necesgagdopt a specific Act to transpose the
Directive, since UK law applies to all employeegaelless of their situation. The UK has
simply amended certain more restrictive texts ideorto extend their scope to posted

workers!?

In the Czech Republic, a specific provision of Lali&de has been adopted in order to
transpose the Directive and govern the aspectdiimg conditions of posted workers in the
Czech Republic. The section 319 of Labor Code §ipscivhich of its provisions should be

applicable in this casg.

2 Communication from the Commission to the Courih#, European Parliament, the Economic and Social
Committee and the Committee of the Regions — Thgeémentation of Directive 96/71/EC in the Member
States /* COM/2003/0458 final.

13 Section 319 of Labor Code:

1. If an employee of an employer from another MemhateSis posted to perform (carry out)
work within the framework of transnational provisiof services in the territory of the Czech
Republic, the regulation of the Czech republic Istyaply to his/her work performance as
regards:

a) the maximum length of working time and the minmimlength of rest periods;

b) the minimum length of annual leave (paid leagegnnum) or its proportionate

part;

¢) the minimum wage, minimum wage rates and prenglonus) payments for

overtime work;

d) occupational safety and health;

e) the working conditions for pregnant employeaspleyees who are breastfeeding,

and female employees until the end of the ninthtinafter childbirth and for

adolescent employees;

f) equal treatment for male and female employeéspaiahibition of discrimination.

g) the conditions of work in the case of employm@nan employment agency.

The first sentence (above mentioned part of thel@ytshall not apply if the rights ensuing
from the statutory provisions of the Member Staterf which the employee concerned is
posted to perform work within the framewaork of saational provision of services are more
advantageous for such employee. The advantageausheach right arising from an
employment relationship (employment) shall be cdesid separately.

2. The provisions of subsection (1)(b) and (c) shatlapply if the period of expatriation of
an employee to perform work within the frameworkrahsnational (supranational) provision
of services in the Czech Republic shall not exc®days (in total) per one calendar year.
This shall not be applicable if such employee istpd by an employment agency to perform
work within the framework of transnational provisiof services.”

More information to the work conditions applicabdethe posted workers in the Czech Republic at:
http://ec.europa.eu/employment_social/labour_laegi?007/posting/czech_republic_en.pdf




Difficulties with the practical application
Language barriers build the first and the main f@mab In some Member States, the civil
servants of the monitoring services are unableetw rdocuments drafted in the national

language of the posted workeéfs.

Another source of difficulties is the need to comepdifferent countries' legislations to find
out the rule (work condition) which is more adva®aus for the posted worker. In order to
compare legislations it is necessary not only tofdmiliar with the legislations of other

Member States but also to be able to assess th@iradence to the domestic law.

Particular difficulties have been encountered wingg to compare paid leave schemes for
workers in the building sector. It is usual that gmployers in the building sector pay into the
leave funds contributions in order to divide theaficial burden between the employers
concerned. Employers established abroad are obtmgxrticipate in the paid leave funds
scheme in the host country and pay contributiongiduhe workers' period of posting. But if
the paid leave funds scheme exists in both of t¢meerned countries, it is difficult to define

the proportionate part of the contributibh.

[l. Control measures

Posted workers are guaranteed during the perigdosfing certain protective rules of the
Member State to which they are posted. The apphicatf these rules should be observed and
verified in order to prevent the abuses of thedoze to provide services, for example the use
of workers from third countries on the labor markétthe host Member State. European
Court of Justice (hereinafter known as ‘ECJ’) hasepted that Member States have the
power to verify compliance with national and Commtyrprovisions in respect of the
provision of services. It has also accepted theificetion for the inspection measures

necessary to monitor the observance of obligaiiostified under the general interé&t.

14 This has resulted in Member States requiring sloctuments to be drafted in the language of the tepim
which the services are provided.

15 Communication from the Commission to the Courihi, European Parliament, the Economic and Social
Committee and the Committee of the Regions — Thmeémentation of Directive 96/71/EC in the Member
States /* COM/2003/0458 final.

16 Guidance on the posting of workers in the framévadrthe provision of services {SEC(2006) 439} /*
COM/2006/0159 final



The most important control measures implementeceliain Member States are:

(a) The requiremenb have a representativeon the territory of the host Member State; it is
explicitly made in 6 Member States (Germany, Greeasxemburg, Austria, Finland and
Sweden), and implicitly in 3 others (Estonia, Feaad Latvia);

(b) The requiremento obtain authorisation from the competent authorities of the host
Member State or to be registered with them, or @hgr equivalent obligation exists in two
Member States (Malta and Luxembourg - the lattquires an authorization only for posting
of third country nationals);

(c) The requirement tmake a declarationexists in 16 Member States (Belgium, Germany,
Greece, Spain, France, Cyprus, Latvia, Lithuanaxembourg, Hungary, Malta, Austria,
Portugal, Slovenia, Slovakia and Finland); whereae Member State (Czech Republic)
imposes such an obligation on the recipient ofst@ice;

(d) The requiremento keep and maintain social document®n the territory of the host
country and/or under the conditions which applytsnterritory are imposed in 14 Member
States in varying ways and concerning differentesypf documents (Belgium, Germany,
Estonia, Greece, Spain, France, Italy, Luxembowg)ta, Austria, Portugal, Slovakia,

Finland and Sweden).

a) As regards the first requirement, the ECJ desdrthe requirement to have a subsidiary on
the national territory as constituting "the verygaton of the free provision of service§".
According to the ECJ opinion is the appointmena @ferson from among the posted workers,
for example a foreman, sufficient to create theessary link between the foreign company
the labor inspectorate.

b) According to the established case law of the E@iktitutes the requirement to obtain an
administrative authorization a restriction of tieef provision of services within the meaning
of Article 49 EC'® Therefore, the host Member State is entitled ¢uire prior authorization

only for the performance of certain activities, weheer the posting situation, on condition that
this can be justified by overriding reasons basethe general interest, is proportionate and is

compatible with the relevant Article 49 EC.

" See footnote 15.
18 Case C-279/00 (Commission v Republic of Italyligment of 7 February 2002
19 Case C-43/93 (Raymond Vander Elst v Office degamigns internationals), judgment of 9 August 1994



c) Almost half the Member States require serviceviglers which post workers to their
territory to submit a prior declaration to theirttzarities?® At this stage, the ECJ has not
delivered any judgments relating specifically te tadmissibility of an obligation to make
such a declaration. Therefore, we can use onlye@l@dgments and indirectly try to find an
answer. In the case Commission v Luxembduend Commission v Germaffythe ECJ
came to the conclusion, that the requirement toehawvork permit in order to provide
services is deemed to be a measure which is jusffastive as but more restrictive than a
prior declaration concerning the posting of workereir number and another information.
Anyway, the Member States must refrain from usiaglarations for purposes other than for
providing information, such as for checking or stgiing companies which provide services,

which would amount to a system of authorization.

d) As regards the last requirement, the ECJ acdepte businesses established outside the
host Member State could be required to provide mmdoemation than businesses established
in that State, to the extent that this differencdreatment could be attributed to objective
differences between those businesses and businesisédished in the host Member State
However, it is not acceptable for the host Memb&teSto demand that a second set of
documents which comply with its own legislationfgrevided simply because the documents
which comply with the legislation of the Member t8taf establishment exhibit certain
differences in terms of form and content. Nor isdteptable for the host Member State to
require social security documents as they areubgest of a specific procedure in the country
of origin, pursuant to Regulation (EEC) No 1408/71.

lll. Cooperation in the field of providing informat ion

In order to fulfill the obligations resulting frorthe directive, the member states have to
provide access on the work conditions concernirgpbst workers at their territory and to
cooperate to each other especially in the fielghraividing information and monitoring the

observance of the directive provisions.

% The Member States in question are: Austria, BelgiGermany, Spain, France, Greece, Luxembourg,
Hungary, Latvia, Malta, Netherlands and Portugkdyé&nia and the Czech Republic impose a similaigakibn
on the recipients of the services

2L Case C-445/03, judgment of 21 October 2004

22.C-224/04, judgment of 19 January 2006

% Case Joined Cases C-49/98, 50/98, 52/98, 54/988 é&d 71/98 (Finalarte Sociedade de Construcéib Ci
Lda v Urlaubs- und Lohnausgleichskasse der Bawthiaf$ and Others), judgment of 25 October 2001



a) Access to information

Article 4(3) of the Directive sets out a clear ghlion for Member States to take the
appropriate measures to provide generally accesthdaoinformation on the terms and
conditions of employment to foreign service prov&dand to workers. Most of the member
states had used the national internet sites togeat least basic information on labor law in
general. However, there are still remaining proldam the practical applications of these
obligations: Member States have to make clear whah of their national legislation has to
be applied by foreign service providers, and avagling only information on labor law in
general. These informations should be made availabbther languages than the national
language(s) of the host country. Furthermore, dri®ffices need to be equipped with
appropriate staff and other resources to fulfiithnformation duties. Member States should
indicate a contact person in charge of dealing waituests for information, as this works

better than a large, anonymous structure.

b) Cooperation between Member States

Article 4(1) and (2) of the Directive imposes cledtigations as regards cooperation between
national administrations. The Member States argomsible to create the necessary
conditions for such cooperation. In order to fulfileir obligations, Member States are asked
to take the necessary measures to ensure that lthision offices and/or monitoring
authorities have the necessary equipment and @otw respond effectively to requests for
information and cross-border cooperation from thegetent authorities of the other Member

States.

Conclusion

The Directive 96/71/EC concerning the posting of rkeos has been successfully
implemented in all member states and is wide usdéla application praxis. Despite this fact,
there are still some remaining problems which migkepplication difficult: Often it is not

easy (or maybe impossible) to consider, which efftovisions in question are for the posted
worker more advantageous (the provisions of thee sidere the worker is posted or the
provisions of the law applicable to the employmenntract). Another problem arises form
the language plurality in the EU and the impossibibf the liaison offices and other civil

servants to read texts in another (or in all) laggs of the EU. At the first sight the

admissibility of the control measures seems to Ipgohlem as well, but in the light of the



latest case law of the ECJ it is quite clear wha€hthe control measures are in conformity
with the EC Treaty. With respect to the last topie Member states cooperation in the field
of providing information, we should point out thihere is some improvement during the last
years, but although the member states are workinghs issue, there is still enough to

improve.
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