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Abstrakt

K provadni politik EU je dan zavazny pravni ramec v patigekundarnich legislativnich
akt Spole€enstvi, iniciovanych Komisi EU,fimanych Radou EU spaia¢ s Evropskym
parlamentem a implementovanygélenskymi staty a institucemi EU. Préipravu sekundarni
legislativy Zizuje Komise na zakladnaizeni Rady EU o komitologii z let 1979 a 19&du
vybori jako iniciativnich, doporeujicich i poradnich orgdn Clanek rozebira jejich roli a

vyznam pro tvorbu pravniho ramce politik EU.
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Abstract

The binding legal framework for the realization BfJ policies is given by secondary

legislative Community acts initiated by the EU Coission, adopted by he EU Council

together with the European Parliament. They ardampnted both by Member States and the
EU institutions. According to the EU Council deciss on Comitology of 1987 and 1999 the

Commission creates for the preparation of secontgiglation a number of committees

with initiative, co-ordinatory and consultative fitions. The paper analyses its role and
importance for the creation of the legal framewoflEU policies.
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1. Introduction

The instruments through which the objectives lamvd in the Treaty establishing the
European Community (thereinafter “TEC”) reach frpwilitical resolutions with declaratory
character to acts legally binding and directly iempéntable both by the EU institutions and
Member States. The crucial roles, however, is gldye the secondary legislation of the EU
institution that created a uniform legal framewdok their implementation EU-wide. The
TEC did not set up a uniform system for thplementation of Community legislation: where
necessary, each organ determines its implementgtiocedures itself. Where the act in
guestion does not do so, the principle appliesynevent that “Member States shall take all
appropriate measures, whether general or partjctdagnsure fulfillment of the obligations
arising out of TEC or resulting from action takey e institutions of the Community”
(TEC, Art. 16 first para,). In some policy aregsedfic provisions entrust EU institutions and
bodies with implementation taskk both cases, the enforcement of EU policies ttinou
implementing acts of Community law an the impositad sanctions for breaches thereof fall
primarily to the national administrative and judicauthorities. According to what to the
European Parliament, the Council and the Commissigreed in the Interinstitutional
Agreement of December 2003, the EU Commission lbawvetify whether or not the
Community legislation is being implemented andhetessary, to propose an amendment to

the legislative act or any other appropriate legigé measure.(Lenaerts, K., Arts, D.2005 )

2. Objectives and methods implemented

The following paper examines the role of the Consimis in the implementation process as
influenced by the “Comitology” system created by Ebuncil decisions in order to stress the
role of Member States in this process. Although Ew Commission is obliged to follow
European interests and values the process of miyaftie secondary legislative acts often
shows the contrary. The EU Council has set somdifmninstruments throught that the
opinions of Member States can be presented angdemée the conclusions of the Directorate
General responsible for the preparation of the eethgpe draft. The paper analyses the
provisions of the Council decisions and differetggathe types of committees and their role
vis-a-visto the EU Commission. It also analyses the rol¢hef European Court of Justice
(thereinafter “ECJ”) in the application processte Council decisions on Comitology.



3. Results and Discussion

It falls to the EU institutions to implement Comniiynlaw only when that task has been
expressly conferred upon them. According to the 282 of the EC Treaty (added by the
Single European Act ) the Council is to “confer thie Commission, in the acts which the
Council adopts, powers for the implementation eftiles which the Council lays down” and
“may impose certain requirements in respect ofetkercise of these powers”. As a result, the
Commission is given in principle the executive rage play in Community legislative
measures, which may or may not be subject to condilaid down by the Council (together
with the European Parliament in matters coming utioke co-decision procedure). However,
the EU Council “may also reserve the right, in sjeccases, to exercise directly
implementing powers itself”. If it takes this stépmust state in detail the grounds for its

decisiont

An implementing power will be validly conferred gnif it is sufficiently specific, in the
sense that its bounds must be clearly specifigdplementing powers encompass both
regulatory powerand the power to apply rules to specific cases leama of individual
decisiond. Moreover, the term “implementation” has to be giwemide interpretation. In
complex areas such as the organisation of the markagricultural products, the Council

may be forced to confer wide powers of discretiod action on the Commission.

Supervision of implementation by the Commission -Comitology Decision.

As already mentioned, in conferring implementingvpcs on the Commission, the Council
(and where the co-decision procedure applies, tiregean Parliament) may impose certain
requirements. In general, the European Parliamedttlae Council impose requirements on
the Commission with a view to its carrying out itsplementing function by means of a
particular form of collaboration with a committeet 2ip by them. In order to improve the
efficiency of the Community decision-making procedse EU Council adopted the First
Comitology Decision on July 13, 1987, which limiteshd enumerated the number of
implementing procedure®n June 29, 1999 the EU Council adopted the SeCamditology

! This condition was stressed, i.a. by the ECJ jouge in the Case Commission v. Council in 1989 ¢Ck6§88)

2 Compare the opinion stressed by the ECJ judgeiméné Case Central-Import Minster, 1988 (Case88)1/

3 Again, as to this condition the ECJ made commierits decisions ,e.g. in the Case 41/69 ACHemiefarifla v Commissidi970] E.C.R.
661, paras 60—62, or the Case 16/88 Commiss{@owncil [1989], para 11.



Decision, which, to a limited extent, respondedh® European Parliament’s wish to be able
to exercise control over the implementation of actspted by co-decisién

Comitology Decision sets out the “principles ankkst with which the Community legislator
should comply in adopting legislative acts that feonimplementing powers on the
Commission. As in the case of the first Comitology Decisiore Becond Decision classifies
the committees into three groups, depending onhenghey have advisory, management or
regulatory powers. The decision sets out critenatlte basis of which the legislator may
choose a committee procedudthough those criteria are not binding, they oblithe
Community legislator to state reasons in the lagig act for any departure from those
criteria. This was stressed i.a. by the ECJ inJislgementCommission v European
Parliament and CounciR2003. The ECJ declared an unreasoned choice depémim those

criteria for void

All the committees are constituted by of represirdga of the Member States and chaired by
a representative of the Commission, who has na Vdte chairman submits to the committee
a draft of the measures to be taken and may laydotime-limit within which the committee
must deliver its opinion according to the urgendytlee matter. The second Comitology
Decision requires each committee to adopt its avlesrof procedure on the basis of standard
rules of procedur@and to allow the public to have access to its damnism (Comitology
Decision, Art. 7(1) and (2). The Commission shalform the European Parliament of
committee proceedings on a regular basis. The Earofrarliament receives in particular
draft measures submitted by the committees foritif@ementation EU policies ruled by
Council legal acts adopted in the co-decision ptace. If the European Parliament indicates,
in a resolution setting out the grounds on whidls ibased, that draft implementing measures
would exceed the implementing powers provided fidhe basic instrument, the Commission
must re-examine the draft measures and inform thhedean Parliament of the action which

intends to take on its resolution (Comitology Dimis Art. 8Y'.

4 For more details see Council Decision 1999/468tFQune 28, 1999 laying down the procedures ex@rofsimplementing powers

conferred on the Commission, [1999])

® With this aspect has dealt the ECJ in its judgeritethe Cas€Commission v European Parliament and Coufl03], Case C—378/00,

paras 40—42)

® Case C -378/00 Commission v European ParliamehCanincil [2003] E.C.R. 1—937 paras 43—55.

” See in this connection the agreement between tinepEan Parliament and the Commission on procedaresnplementing Council
Decision 1999/468/EC of June 28, 1999 laying dowa procedures for the exercise of implementing psvwenferred on the
Commission [2000]. OJ, L256/19



Advisory committee.

Where the Council has set up an advisory committee, Commission must obtain its
opinion, but is not bound by it. It must take thenast account of its opinion, however, and
inform it of the manner is which its opinion hasebetaken into account (Comitology
Decision, Art. 3).

Management committee.

Where the Council has established a management ttganthe Commission must likewise
seek its opinion. The committee delivers its opiniy a qualified majority as laid down in

Art. 205(2) of the TEC for decisions which the Colliis required to adopt on a proposal
from the Commission. The Commission then adoptdrtiementing measures, but has to
communicate to the Council forthwith any measurdsciv are not in accordance with the
committee’s opinion. In that event, the Commissitay defer application of the measures
which it has decided on for a period to be laid doweach basic instrument but which must
in no case exceed three months (Comitology Decig\on 4(3)). The EU Council, acting on

its own initiative by a qualified majority, may taka different decision within that period

(Comitology Decision, Art. 4(4)).If the Council faito reach a decision within that time-

limit, the Commission’s measures enter into foredrttively.

A negative opinion from a management commitipeo facto gives the Council an
opportunity to adopt a decision differing from theasures proposed by the Commission. Yet
the fact that the management committee has detheerreegative opinion does not necessarily
mean that every delegation has the same difficultieaccepting the Commission’s measures,
as a result of which the Council cannot always ewst sufficient majority in favour of
different measures. In practice, the procedure doésften produce negative opinions, since
the Commission ensures that its implementing foncis conducted smoothly by negotiating

with the delegations on the management committésrddeand.

Regulatory committee

Where the Council sets up a regulatory committee,Gommission likewise submits a draft

of the measures to be taken. If the committee Vioyes qualified majority (determined in the



same way as in the case of a management commiittéayour of the measures envisaged,
they are adopted by the Commission. If, in contridiet committee cannot muster a sufficient
majority for a favourable opinion, or if no opinids delivered, the Commission must submit
the measures envisaged to the Council as a formmgdopal and inform the European
Parliament (Comitology Decision, Art 5(3), (4) afl)). Next, the Council may adopt the
proposal by a qualified majority (or amend it byumanimous vote: see TEC, Art 250(1))
within a period to be laid down in each basic imstent but which may in no case exceed
three months from the date of referral to the Cduifcwithin that period the Council has
indicated by a qualified majority that it opposés tproposal, the Commission must re-
examine it. It may then submit an amended proptastie Council re submit its proposal or
present a legislative proposal on the basis ofTieaty. If on the expiry of that period the
Council has neither adopted the proposed implemgitct nor indicated its opposition to the
proposal for implementing measures the proposedeimgnting act is to be adopted by the
Commission (Comitology Decision, Art. 5(6)).

Consultation of expert committees

In implementing the legislation, not only does themmission have to take regard to the
politically sensitive nature of certain measured smthe national interests of Member States
but scientific and technical problems also ariser Fhis reason, various EU policy
implementing measures provide for the involvemena scientific or technical committee
with a view to their implementation. Where suchommittee is set up, it must be consulted
even if the instrument to be implemented does agts® in so many words, because such
consultation constitutes the only guarantee tha&@ommunity measure is necessary and
adapted to the objective pursfiedn infringement of internal procedural rules afck a
committee which are intended to ensure that MenShtates’ representatives have the time
necessary to consult the different national adrratise authorities, experts or professional
organisations may constitute an infringement oeesal procedural requirements and result

in the annulment of the measure concerned.

8 Compare decision by ECJ, Case C -212@#elopharnf1994] E.C.R. 1-171, paras 31—38



4. Conclusion

The Council can control the Comission’s implemeantinle to a greater or lesser extent
depending on what sort of committee it sets upfalet, the Comitology Decision is the
expression of continuum, ranging between the twimop provided for in the Art. 202 TEC,
namely autonomous implementation by the Commisaiwh implementation by the Council
itself. Hence, an advisory committee does not yehlve any effect on the Commission
executive role, whilst a management committee aegulatory committee can result in
intervention on the part of the Council. The Euapéarliament has often claimed that the
task of implementation should be entrusted fullytte Commission. The reason is that this
would enable both the Council and the EuropeanidPaeht itself to supervise the
Commission by virtuef their constitutional prerogatives. Both instituis should check that
the Commission does not exceed the implementingep@oanferred on it In addition, the
European Parliament may hold the Commission towadcpolitically for the way in which it

fulfills its executive role.

Where, in contrast, the Council itself undertakegplementation or makes it subject to a
comitology procedure which results in the poweinoplementation reverting to it, it is not
possible for the European Parliament to exercidéiqgad control to the same extent. This
appears justified where the Council takes decisimidased on a measure adopted by itself,
such as where it appoints the members of a comaniHewever, as far as general
implementing measures are concerned, there is aedanf the Council's evading
involvement of the European Parliament in the lagige process by adopting a vague piece
of legislation and then giving it a completely diént scope. Although the Court of Justice
may find against such a practice, the Europeanidd@ht lacks the necessary means of
political control towardsthe EU Council. It is virtually confined to the hgto ask
parliamentary questions. All that can be genuirddye about this problem is to allow the
European Parliament a power of co-decision on tihstance of the provision adopted in the
legislative process, including the way in whichsitimplemented. In matters on which the
Council “co-decides” with the European Parliamemder the procedure set out in Art, 251 of
the TEC, the implementation procedures are indattrmined by consensus between the two

institutions.

9 If it does, the European Parliament and the Cdamdl also any Member State - can bring an actomrfinulment of Commission
measures in the Court of Justice ( for cases whare successfully brought by a Member State, €&k Ease C—366/88 France v
Commission [1990] E.C.R. 1—357, paras. 7—25
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