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Abstract

Typical feature of the central European legal disse, especially in the Czech Republic, is to
think of law as divided on private and public lathis division in the minds of lawyers is
naturally of importance when applying the law —rénds a stress on grammatical
interpretation in the area of public law, and itrederstood that the freedom of will of parties
is limited to a greater extent. This texts aim®ppose to this traditional division and point
out the fact that the division lacks sense witlhi@ tinified European system and may lead to
incorrect interpretation and application. Europelagal rules regulating international
insolvency proceedings are above all the Europeamnwnity rules and thus the EC
interpretation rules, as defined by the EuropeaarCaof Justice and the doctrine, are to be

applied primarily.
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Introductory Notes

A collocation ,European international insolvencafiiruptcy) law” may give rise to a variety
of connotations. Under the traditional rules of €reéoctrine, the following adjectives stand
for a particular subset of legal rules:

a) the adjective ,European” stands for a regulatiorEoyopean Community law, European
Union law, or European law in the larger sehsleis article uses the adjective European
as being equal to the European community3aw,

b) the adjective ,international stands for a reguwatiof cross-border relations, i. e. cases
related to more than one legal system involvingrai§n element,

c) the adjective ,insolvency" stands for legal rulegulating the legal relations arising from

insolvency.

Despite the above mentioned clarification, themaai@ several questions unanswered that
correspond to the central European social and kbga#ting. What exactly is a legal relation
arising from insolvency? What is the nature ofrggulation within a legal system? Is it a
public law or private law relation? What is theteron for its internationality? If the
European community law regulates such relationes dbexclude the regulation by national
legal rules? This article does not aim to find a@msato all of these questions. Rather, it seeks
to create a starting position for finding the answdt will therefore try to classify the
European international insolvency law within a leggstem and to deal with this particular
segment of legal system from the point of viewldd traditional continental dichotomy that

divides law into public and private.

Insolvency Law and its Relation to Other Legal Area

Given the fact that European international insotyelaw regulates cross-border relations in

the case of insolvency, (i. e. property and asselted relations) and that it regulates

! This approach involves the legal rules createHurope within the international law into the franmivof the
European law. E. g. treaties concluded within theril of Europe can be considered a part of thisrppean”
law.

2 pParticular details of the respective legal terrigy cannot be discussed in this article due tadsiplexity.
For more informations on this issue sBg, V. Zaklady prava EU pro ekonomy. 5th edition. Prahiade,
2006. P. X.

% In the sense as definedKuicera, Z: Mezinarodni pravo soukromé. 6th edition. Brnopek, 2004. P. 17.



procedural aspects of such relations, a questiges of what is its relation to the national

insolvency law, international private law and imt&tional (civil) procedure law.

Insolvency proceeding is a procedure that typicadlgks to secure the pari-passu distribution
to creditors in cases where a legally specified cdicbankruptcy of a debtor occurs. The
purpose of such procedures is therefore to provWme creditors (and their private law
interests) with specific protection. Related toseh@rocedures however, is a variety of other
relations which cannot be simply classified as pdural since they are substantive in their
nature! This issue makes the relation between the insojvdaw and traditional civil
procedure law problematfc. Traditionally, the procedure law did not consttugn
independent area of law. Historical evolution tmeade it possible for the procedure law to
be set apart as an independent branch of law, gideéined the procedure law relations to be
superior to the substantial law relations. The ulydey reason behind this development was a
need to secure a workable protection of the prigatestantial rights. Therefore, the nature of
civil procedure relations is typically authoritafvand it is inherently tied to the public law
method of regulating the legal relations. The stpig@rantees this protection and regulates the
legal standing of the subjects of substantial lalations in a unilateral way. That is also the
reason why the civil procedure law is classifiedthwthe public law branch of legal
discipline’ It is not possible, however, to use the above meet premises for those rules of
insolvency law which are not the procedural ondss Gives rise to a question of whether the
insolvency law constitutes a part of the civil prdare law system and whether it belongs into

the public or private law branch of legal disciglin

Private international law as a branch of legal igige is considered a civil law brarfthnd

comprises a body of norms which govern privateielations involving a foreign elemeht.

* Insolvency (opening of an insolvency proceedirayspss the legal orders brings about a varietyfetts in
substantial law — it is a reason for end of suliihlegal relations, it often influences the statof frauds, the
insolvency trustee is authorized by law to achim hame/on behalf of the debtor, etc.

® Sometimes, some types of insolvency proceedingscansidered universal executions; see, ¢aa, V:
Ceskoslovenské civilni pravo procesni. Dil I. Naukeorganisaci a ifisluSnosti soulil 3rd edition. Praha:
VSehrd, 1931. P. 9.

® Similarly, seeMacur, J: Obtanské pravo procesni v systému prava. 1st ediioro: Universita J. E. Purkgn
v Brng, 1975. P. 236 et seq.

" ComparezZoulik Fr.in Winterova, A. et al Civilni pravo procesni. 2nd edition. Praha: Lind@02. P. 48.

8 For more details seKalensky, P.K piednétu a povaze mezinarodniho prava soukromého a ketjeho
mista v systému prav@asopis pro mezinarodni pravo 1960, p. 81 et $agiera, Z, cited work, p. 31 to 33;
Kanda, A: Charakteristika a tendence pravni Upravy mezuhdifm obchodniho styku (Kkterym teoretickym
problémim oltanskopravnich vztdhs mezinarodnim prvkem). Studie z mezinarodnihegravazek 20, 1986,
p. 181 et seq.



International procedure law is a set of rules thaverns the action of courts and other
authorities, parties or other persons, and thdioek among them arising in the private law
matters that involve a foreign eleméht' Kucera— using a variety of crucial argumefits
classifies the international procedure law withe tscope of the international private law.
According toTyc, on the other hand, the international civil pragedlaw does not constitute
a comprehensive system and therefore, as oppodbé iaternational private law, it cannot
be considered an independent branch of Czech désgipline’® He supports this conclusion
by arguing that international civil procedure laggulates only specific issues, which cannot
be regulated under the general rdfeBrom this point of view, international civil pradere

law can be considered a part of civil procedure law

Assuming the European international insolvency Ilgoverns both the procedural and
substantive (or, if you like, the material or therits of) legal relations, and such relations
inherently involve a foreign element, it is then ajurse possible to class the European

international insolvency law with:

1. either the international private law system (inahgdthe international procedure law), and
think of it as of a private law,
2. or the civil procedure law system (of which theemational procedure law represents a

special part) and think of it as of a public law.

Private or Public Law?

The distinction between private and public law iees$ the typical classification that the civil
law system is based on. It originates in the trawidl ,interests theory” that has its roots in

° Kucera, Z, cited work, p. 21.

K ucera, Z, cited work, p. 376.

! Compare als&teiner, V. — Srajgr, FrCeskoslovenské mezinarodni civilni pravo procesrih& Academia,
1967. P. 10.

12 Kucera, Z, cited work, p. 377.

13 T7y¢ in Rozehnalova, N. — FyV. — Zalesky, RVybrané problémy mezinarodniho prava soukromépustini
praxi. 2nd edition. Brno: Masarykova univerzitapD20P. 53.

1 Tye, sub detto. About particularity of (European) imetional procedure law see more eStavinohova, J. —
Hurdik, J. — Lavicky, P.Evropské podkty ¢eskému civilnimu procesu. Ifdurdik, J. — Fiala, J. (eds.)
Vychodiska a trendy vyvojéeského prava po vstupleské republiky do Evropské unie. Brno: Masarykova
univerzita, 2005. P. 265.



the ancient Rome legal maxim Bfpianus stating thatpublicum ius est quod ad statum rei
romanae spectat privatum quod ad singulorum utgita™> The above mentioned method of
legal regulation (or, the issue of the subjectdomomy level within a legal relation) has
become a respected criterion of the Czech legdtideaused in order to differentiate between
the private and public lawW. Almost every branch of the private law needs woneile the
fact that a part of its rules is of a specific matwhich inherently involves the authoritative
actions of the State. By these actions the Sta¢efanes with the position of the private law
individuals that would otherwise be equal. Som#hefcivil law areas, such as the family law
or labour law, then tend to be classified as mixehches. It is so because the level of public
law regulation in those areas is of such signifteathat it notably shifts those areas’ legal
regulations on a scale from the private one toladipwne. However, it is impossible to find
an exact division between where the ,private laigstend and the ,public law ones” begin.
This situation has been in fact recognized by thecG Constitutional Court too. The Court
held that it starts from the fact that in thesggthe private and public law are not separated
by the ,great wall of China‘. Public and privatevialements blend together more often and in
a closer way. The fundamental feature of the peiVaiyv is the equality of its subjects, which
corresponds to the freedom of contract principle toe preference for non-mandatory rules.
The equal standing of the parties entails abovéhallabsence of relation of superiority and
subordination, i. e. no party in the relation igpnmciple entitled to a unilateral imposition of
a duty onto the other party. The equal standindp@fparties’ principle in private law relations

however does not exclude the possibility for thet&to intervene”

This article does not want to criticize the legathdtomy as lacking any reason. It is
nevertheless necessary to accept the fact thatittston between those two areas is blurred.
To cite a related example, one can focus on thieiteh of civil law relations as given by the

section 1 par. 2 of the Czech Civil Code. The gatestablished by this section require a
relation to be a ,proprietary relation” in orderdkssified as a civil law relation rather than

the fact that such relation is governed by thel &wi statutes®

!> Ulpianus Digesta 1.1.1.2.

' For more details sedurdik, J: Uvod do soukromého prava. 1. vydani. Brno: Masawg univerzita: 1998.
Esp. p. 21 and 22.

7 See Decision of Constitutional Court from™®Bebruary 2001 in Sbirka natea usneseni Ustavniho soudu.
Svazek 21. 1st edition. Praha: C. H. Beck, 200Ziddan No. 5, p. 29 et seq.

'8 Proprietary relations are often regulated by thielip law rules, e. g. zakon o majetkeské republiky, zakon
0 obcich, zadkon o ochraptirody a krajiny etc.



The distinction between the public and private lswvan undeniable tradition but it is
important to point out that some of the other leggdtems, such as Islamic law, are not
familiar with this division at all. Other legal dgms, e. g. the Anglo — American one, are
acquainted with a dualism of law, yet a totallyfeliént one, consisting of the common law
and equity. In English law the term public law rsderstood as designation for constitutional
and administrative la&’ It is not without importance to note that sevendtiatives, which
aim to loosen the regulation of insolvency at églascale and to support the creation of non-
mandatory insolvency rules at a greater level, imailg especially in the common law

countries?®

Taking into account the fact that the backbonéhefEuropean international insolvency law is
represented by the Council regulation (EC) No 13@60 on ,Bankruptcy Proceedirfg”

(hereinafter, the European Insolvency Regulatidims document unifies the cross-border
insolvency issues both across the legal orderstlamdsystems of law. With respect to its
global scope it does not seem appropriate to adbdhe private-public law division standard
or point of view. This is true even more if we tak#o consideration the inconsistent
approaches related to the private-public law divisivithin the continental law system itself.
Besides, the legal reality is also partially expess by the Czech Constitutional Court
opinion. The Court emphasized that the efforts ¢émstrue a clear private-public law
distinction do not represent a suitable solutidnisla fully acceptable position. There is
nothing to prevent the sovereign legislator frorsenting authoritative rules or elements into
the areas of law that are considered private bynéireental lawyer. This action consequently

limits the parties and their exercise of the freadud will in their proprietary relations.

19 See alsKnapp, V- Velké pravni systémy. Uvod do srovnavaci prawdyv 1. vydani. Praha: C. H. Beck,
1996. P. 70 et seq.

%0 SeeDiamantis M. E. Arbitral Contractualism in Transnational BankrtypcSouthwestern University Law
Review, 2006, p. 334 et segidenmdiller, H. Free Choice in International Company Insolvenaylin Europe.
European Business Organization Law Review, 200828 .et seq.

21t is a literal English translation of Czech worgwtizeni o ... Gpadkovénizeni”. The translation of the
regulation’s title into Czech however does notyfudbrrespond to its title in EnglisiCpuncil regulation (EC)
No 1346/2000 on insolvency proceedingsr in other languages; sd€apitan, Z. Principy evropského
insolveréniho prava a jejich promitnuti ipravované rekodifikacieského insolvemiho prava. InHurdik, J.
— Fiala, J. (eds:)Vychodiska a trendy vyvojéeského prava po vstugieské republiky do Evropské unie. Brno:
Masarykova univerzita, 2005. P. 247 et seq.



Conclusion

The conclusion related to the classification of tha&ropean international insolvency law

within the system of law makes it possible to takmositivist point of view, i. e. a view based

on the text of a legal regulation. The applicapitf this solution is supported by the fact that

a content and a structure of the rules is the damall the member states of the European

Union no matter if they are civil law or common lasountries. European insolvency

regulation uses three kinds of rules to regulateszborder insolvency relations:

a) conflict-of-law rules (determining the legal ordbat will govern a particular legal issue
in case where the insolvency regulation lacks esgm@ subject-matter regulation),

b) procedural rules (governing the procedure in irggamal insolvency proceedings and
related procedures),

c) direct rules (comprising unified subject-matter uleagion, thus can be considered
substantial legal rules).

The whole set of European Insolvency Regulatioasid, in its nature, peremptory to a large
extent. Its nature is a consequence of an authedteegulation which does not provide for
the freedom of will of the subjects in the interoaél insolvency proceedings. These rules
also tend to be rather abstract, given the neesktdorth unified rules for a considerable

amount of diverse legal orders.

Considering the fact that this set of rules, giverither its content or construction, does
not deviate from the method of regulation and the ay the rules of the international
private law or international procedure law are consrued, it is not possible to conclude
that the European international insolvency law sasfies the criteria required in order to
be considered an independent legal ar€d. European international insolvency law
represents a body of legal rules which are specialles related to the cross-border

insolvency relations. These special rules constitita part of international private law

2 For the criteria see alsturdik, J, cited sub 16, p. 40 and 41.



(choice-of-law rules and direct rules}® and international procedure law (procedural

rules), and they are gathered, singly or combinedn various legal documents”

European international insolvency law is, in the fist place, a European community law.
That is why it is subject to the interpretation criteria of the European community law?

no matter how the insolvency law is classified wiih the national legal order.
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2 Similarly seeReinhartin Kirchhof, H.-P. — Lwowski, H.-J. — Stiirner, R. &t fnsolvenzordnung. Miinchener
Kommentar. Band 3. 88 270 — 335. Internationalsslirenzrecht. Insolvenzsteuerrecht. Minchen: CBétk,
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4 Especially in the European insolvency regulatiowl/ar in several EC directives regulating interoaail
insolvency law.

%5 For more details se@ichy, L. — Arnold, R. — Svoboda, P. — Zemanek,Kral, R. et al. Evropské pravo. 3rd
edition. Praha: C. H. Beck, 2006. P. 227 et seq.



