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Abstrakt

Autorka se ¥nuje nejno¥Simu vyvoji v oblasti soudni spoluprace ES feghraninich
insolvertnich fizenich. Vzhledem k tomu, Ze ffweni 1346/2000 neupravuje dostate
podrobré principy spoluprace, komunikace a koordinace wesainich rizeni, gispivek je
zameten na nejno¥Si iniciativu, Principy INSOL Europe, zejména paést ¥novanou
spolupraci a komunikaci mezi soudy.
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Abstract

The author deals with the latest developments eélabd the judicial cooperation in the
European Community cross-border insolvency procegdi Given the fact that the

Regulation 1346/2000 does not provide sufficientdgnce on cooperation, communication
and coordination of the proceedings, the text fesusn recently emerged Guidelines of
INSOL Europe, in particular on the provisions refjag the court — to — court

communication and cooperation.
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Being one of the underlying aims of the EC Tredtye proper functioning of the internal
market principle moves the EU law making ahead.s&tworder movement of assets and
creditors has been growing and thus bringing neWsrilnsolvency of the Community law
undertakings affects and endangers the propetifunieg of the internal market. It has been
more than 40 years since the first unificationratits in the field of international insolvency
law of the European Community (EC) began. The pabi,Europe of six“ consists
nowadays of twenty-seven member states, includieglzech Republic. Five years ago the
Council Regulation (EC) No. 1346/2000 on Insolvemrpceedings came into force in the
European CommunitySince 2002 there have been some 200 published etestaies court
cases related to the application of the Europesoltency Regulation (hereinafter, the EIR)
and two important judgments of the Court of Justafethe European Communities
(hereinafter, the ECJ).In the Czech Republic, however, there has beearsonly limited

discussion on this topft.

The EIR aims for coordination of the measuresddadken regarding an insolvent debtor's
assets. It establishes uniform private internatidaa rules on international jurisdiction,

applicable law, recognition of insolvency proceedin and coordination of parallel

! The Regulation is not applicable in Denmark.

2 Wessels, B.:Guiding Coordination in Cross-Border Insolvency Beedings in Europelnternational
Insolvency Institute Conference, 2007, p. 2. Addiaat: http://www.bobwessels.nl/wordpress/ (heater
Wessels, B.Guiding).

% C-1/04 Susanne Staubitz-Schreiber [2006] ECR BaQEurofood IFSC Ltd., C-341/04. [2006] ECR 1-0381
For the latest related decisions see C-73/06 Ptdneeembourg Sarl v Bundeszentralamt fir Steuesmfdune
28, 2007 (unreported, available at http://eur-lesopa.eu), or preliminary question by  German
Bundesgerichtshdfom June 21, 2007 (IX ZR 39/06).

* See e. g. a study on international insolvencybsichy, L.: Zakladni orientace mezinarodniho konkurzniho
prava. Praha: Univerzita Karlova, 1995. As for the debatéegal journals, see e. g. Kapitan, Zakladni
principy Upravy evropského insolvériho prava a n#dzeni Rady (ESJ. 1346/2000, o Upadkovyatizenich.
Pravni forum, 2005, Issue 1, p. 369 et seq., Sab&kMezinarodni pravomoc podle faeni o insolvednich
Fizenich.Pravni rozhledy, 2006, Issue 3, p. 95 et seq.nAdh: Evropské Upadkové pravBravni rozhledy,
2006, Issue 10, p. 366 et seq., Brodec, Uznani zahrariniho rozhodnuti o zahajeni konkursnikaeni

v ramci EU a ekteré s tim spojené otazky dkeského pravnihgadu. Pravni rozhledy, 2006, Issue 12, p. 437 et
seq. Case comments: Sobotkova, Bpadkovérizeni - zasada/ednosti a vzajemnéidery. Jurisprudence,
2006, Issue 5, p. 66 et seq., Richter, Razsudek veéui Eurofood: stedisko hlavnich zajtnhinsolventni
obchodni spoknosti. Jurisprudence, 2006, Issue 6, p. 40 et seq.



proceedings. The EIR is based on a model of modified univetgalihere the main
insolvency proceedings with universal scope wortthvis supplemented by secondary (or
territorial) proceeding with effect limited to therritory of a member state where it was
commenced.The connection between both proceedings is foumdethe principle that the

administration concerns one debtor with one estateone group of creditofs.

Much has been written about the article 3 (Inteomal Jurisdiction) of the EIR and its
interpretation. The arguments on internationalsplidtion and the centre of main interests
(COMI) often undermine the aims of the EIR. Severmdes have become the very opposite
of the EIR’s principle of mutual trust, cooperatiamd communication between liquidators
and coordination of all the concurrent proceedfhds. Daisytek casethe secondary
proceedings were open in France as a second fitenttke French court had lost the battle
for the main proceeding status. According to onenroentator, a judge of the French
commercial court might have opened the Daisytekdéfranain proceeding, despite he knew
of the pending English main proceeding, becausavag not a lawyel® Similarly, the
German local manager of Daisytek’s subsidiary mistee German court by not informing
the court that she knew of the decision openingainrproceeding in England. Thus, she
gave the court the impression that the Englishsi@tiwas made without her knowledge in
violation of due process. The manager had subsdgueamitted that she had consented to
the English filing'* Another example of failed cooperation betweenlitpaidators and the

courts is the infamous Eurofood controvelSy.

® Virg6s, M., Garcimartin, F.The European Insolvency Regulation: Law and Pracfithe Hague: Kluwer
Law International, 2004, ISBN 90-411-2089-0, p. 8.—

® See Art. 3 of the EIR.

" Wessels, B.Guiding op. cit. p. 3.

8 Being the legal instrument established within sitepe of judicial cooperation in civil matters viitithe
meaning of Article 65 of the Treaty coordinatiohetEIR sets forth the provisions on communicatiod a
cooperation which are necessary to facilitate éffecand efficient cross-border insolvency procegdj see e.
g. recitals 1 — 4, 8, 20, 22 of the EIR.

° Daisytek-ISA Ltd., (High Court of Justice) [200B]C.C. 562; Klempka (in his capacity as joint adistrator

of ISA Daisytek SAS) v. ISA Daisytek SAS, [2004[.Pr. 6 C d'A (Cour d"Appel Versailles); French Rblic

v. Klempka (administrator of ISA Daisytek SAS), @baf Cassation Paris, [2006] B.C.C. 841 (Cass. (F))

10 Bufford, S.L.:International Insolvency Case Venue in the Europkmon: The Parmalat and Daisytek
Controversies[2006] 12 Colum. J. Eur. L. 429, 460. For infotioa on the French commercial courts system
see Koral, R., L., Sordino, MThe New Bankruptcy Reorganization Law in Francen Years Later[1996] 70
Am. Bankr. L.J. 437, and Didier, IThe Changing Landscape in European Insolvency @ieaich View,
2006, available at: www.grip21.org.

1 Bufford, S.L.:International Insolvency Case Venue in the Europtaion: The Parmalat and Daisytek
Controversies[2006] 12 Colum. J. Eur. L. 429, 464., citing ttecision of the German court: AG Dusseldorf
from March 3rd, 2004, 501 IN 126/03.

2Eurofood IFSC Ltd., C-341/04. [2006] ECR 1-03813.



Court — to — Court Communication and Cooperation

Lack of communication and cooperation often seem&d an underlying feature of the
battles over the COMI. Article 31 of the EIR proegdfor duty of liquidators to cooperate
and communicate information. Besides the generaletjue, the article contains no further
rules or sanctions in case of a breach of the detyforth therein. The EIR does not
elaborate on the ways in which this cooperatiorukhtunction in practice. According to the
Virg6s-Schmit report® where appropriate, the applicable national lawl détermine the

liquidator’s liability when the latter has not resfed the duties arising from Article 31.

Concrete provisions on judicial cooperation betwiencourts are not explicitly provided for
in the EIR either. However, several member statertso interpreted the Article 31 on
cooperation of liquidators as placing an obligatitm cooperate also on the couts.
Garcimartin and Virgos find it reasonable for thmomeration principle to apply to the
competent legal authorities, even though they acacsecondary levet. Lack of further

guidance in the EIR has resulted in ad hoc comnatioic and cooperation without a solid

and practical framewor¥

Recently, a group of legal academics, practitisreand judges led by M. Virgés and B.
Wessels prepared European Communication and CatopeiGuidelines For Cross-Border
Insolvency (aka CoCo Guidelines). The document is intended to resolve practial @Enois!
related to judicial cooperation which are only velgwor not at all regulated by the EIR.
Some of the Guidelines were inspired by the priesipaid down in the CCBE (Council of
Bars and Law Societies of Europe) — Charter of Garaciples of the European Legal

'3 This report was written in 1995 by Miguel VirgéEtienne Schmit as a Council document 6500/1/9&: It
an unofficial commentary to the Convention on Ineoky Proceedings. The Report serves nowadays as an
interpretative quideline for the EIR. Availableldtp://aei.pitt.edu/952/.

4 See e.g. Re Stojevic, Oberlandsgericht Wien (Ustted, November 17, 2004) and Oberster Gerichtshof
(Unreported, March 17, 2005), Austria. For Commesé®, Moss, G.Viennese Waltz for Two Main
Proceedings: The Stojevic Sadasolv. Int. 2005, 18(9), 141 — 143. Fletcherfl. COMI at the Relevant
Time. Insolv. Int. 2007, 20(4), 60 — 62.

15 Virgés, M., Garcimartin, FThe European Insolvency Regulation: Law and Pracfithe Hague: Kluwer
Law International, 2004, ISBN 90-411-2089-0, paif®.

1 Wessels, B.Guidelines op. cit., p. 5.

7 Adopted by INSOL Europe in October 200For more information see: Wessels, B., Virgds, M.:
Accommodating Cross-border Coordination: Europeaanthunication and Cooperation Guidelines For
Cross-Border Insolvencylnternational Corporate Rescue, Vol. 10, Issue A@07. For comparison see
American Law Institute’sGuidelines Applicable to Court-to-Court Communioas in Cross-Border Cases
available at: www.iiiglobal.org/members/committedntml.



Profession (2006), the EBRD (European Bank for Rstraction and Development) —
Insolvency Office Holders Principles (Draft Janu2@07) and ALI/UNIDROIT (American
Law Institute) Principles on Transnational Procegdi (2004)® Guidelines are set of
eighteen non-binding principles and minimum stadglaf communication and cooperation
for liquidators and courts in cross-border insobsenases under the EfR Due to its nature
the Guidelines do not intend:

(i) To interfere with the independent exercise wigdiction by each of the national courts
involved, including their respective authority aipgrvision over a liquidator;

(i) To interfere with national rules or ethicalipeiples by which a liquidator is bound
according to applicable national law and professioules; or

(i) To confer substantive rights or to interfergth any function or duty arising out of the

EC Insolvency Regulation or to impinge on applieatétional law°

The Guidelines strongly recommend a usage of mmodeeans of communication
(telephone, email, fax or video conferences) andasied protocol$* Courts are encouraged
to coordinate orders and rulings and conduct joedrings, e.g. by conference call, with or

without translator$?

To the maximum extent permissible under national, laourts conducting insolvency
proceedings or dealing with requests for assistamceeciding on any matters relating to
communications from other courts should cooperatth veach other directly, through
liquidators or through any person or body appointedact at the direction of the courts
(Guideline 16.4.).

However, any method of communication based on ageee between the parties may not

interfere with applicable la®’ Protocols are used especially in common law caesftt

8 \Wessels, B., Virgdés, MAccommodating Cross-border Coordination: Europeanm@unication and
Cooperation Guidelines For Cross-Border Insolveriagernational Corporate Rescue, Vol. 10, Issue2007,
p. 2.

¥d., p. 2.

% Guideline 3.

2l Wessels, B., Virgés, M.European Communication and Cooperation Guidelines Eross-Border
Insolvency May 2007 Draft, p. 17. Available at: http://wwwlbwessels.nl/wordpress/. (hereinafter CoCo May
2007).

22 CoCo May 2007, op. cit., p. 40.

% CoCo May 2007, op. cit., p. 24, e.g. rules prodiidhy the Council Regulation (EC) No. 1348/2000 be t
service in the Member States of judicial and egicél documents in civil or commerical mattersagting the
form and language of certain communications.



They have no prescribed format and address isduaarticular case, with possibility for
amendment® Usage of protocol outside the common law count@éses a question of legal
or judicial culture and its diversity, question whether a judge might have the power to
recognize a protocol or suggest the use of suadgesement to the parties, and a question of
appropriateness of direct communication betweerggadand the ability of judges to

communicate directly’®

As long as the national law of each of the proaegsliand the EIR rules are respected, the
Article 31 does not per se exclude the possibitityuse a protocol, either binding or non-
binding one. Adopted protocol in fact specifies regsly the EIR's generic duty to
cooperate. An unjustified breach (or lack of aeralative) of those specific provisions in the
protocol may then result in legal action for a lofeaf the duty to cooperate established in
Article 31/22" European version of a protocol filed in conformitjth the EIR has been
succesfully used in the case of a French brancBefdo International Limited, concluded
between French and English liquidators and apprbyethie commercial court in Nanterre in
2006%® The protocol coordinated the roles of liquidatdns the main and secondary

proceedings related to:

(a) information concerning creditors domiciled e ttwo countries;

(b) the exchange of lists of creditors and of asset

(c) the transmission of proofs of claims in the fvoceedings;

(d) legal costs in respect of the opening of prdoess;

(e) the coordinated treatment of assets and the@atyof creditors admitted in the secondary

proceeding$’

24 CoCo May 2007, op. cit., p. 18. Authors cite salgrotocols by US, UK and Canadian parties seeking
cooperation with Switzerland, Bahamas, Israel anddgKong.

% Facilitation of cooperation, direct communicationdacoordination in cross-border insolvency proceedi
Note by the Secretariat, UNCITRAL, A/CN.9/629, Z0point 5. Available at: www.uncitral.org.

% |d., points 6 and 14. For more information see: lguCh.: Judicial Cooperation in Cross-Border
Insolvencies. An Outline of Some Relevant Issuéd t@rature2006. http://siteresources.worldbank.org.

%" Viirgés, M., Garcimartin, F.The European Insolvency Regulation: Law and Pracfihe Hague: Kluwer
Law International, 2004, ISBN 90-411-2089-0, paiat.

28 Commercial Court of Nanterre, order dated 29 R0G$, Dalloz 2006, p. 2237.

% Toube, F.:European Insolvency News, The Sendo C&seofenix, Winter 2007, p. 14. Available at:
http://www.insol-europe.org/downloads/eurofenix/@finter EN_Eurofenix.pdf.



Following the European CoCo Guidelines, a draftaoModel Protocol might be another
iniciative endorsed by INSOL Europ&Latest efforts of the UNCITRAL in the same area
seem to suggest that this new trend will hopefulbt remain limited to the European
Community territory** Face to face to the above mentioned challengeshCinsolvency

law, unfortunatelyremains silent?
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