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Abstrakt

Tento @ispsvek poskytuje Gvod do problematiky konceptu ,spoého zl@ineckého planu”.
Rozebira podminky pro vznik trestni odpdwosti jednotlivce na zakladohoto konceptu a
shazi se zilodnit opravinost jeho pouzivani. Koncept ,spéh&ho zl@éineckého planu®
zaklada odlisny zjsob spachani zénu podle mezinarodniho pravaiyozujici individualni
trestni odpo¥dnost v mezinarodnim trestnim pravu. Pouziti kohcegmusi byt omezeno
pouze na vakné zlainy a zlainy proti lidskosti. Koncept ,spot®ého zl@éineckého planu”
nabyva v sotasnosti na vyznamu i v jinych oblastech. Dochagiokusim o efektivigjSi
stihani nafiklad organizovaného ztmu ¢i teroristickychcinu, u kterych se vyuZiti princip

akcesority a tradni pojeti &astenstvtasto jevi jako nedostadieé.
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Abstract

This paper provides a starting point for an exploraof the concept of joint criminal
enterprise (hereinafter, JCE) while explaining @imelerlying justification and the conditions
for responsibility under this concept. The conaaptICE legally establishes a different mode
of commission of crimes under international law amhstitutes an important theory of
incurring individual responsibility used in conteongry international criminal law. The use

of this concept is not limited only to the contextwar crimes and crimes against humanity.



In the recent years, attempts to deal more effelgtiwith organised crime and terrorist
activity other than the use of offences of ,membgrshave been made. The model may

therefore be seen as one of increasing contempsigmificance.

Key words

International criminal law, the concept of jointremal enterprise (JCE), individual criminal
responsibility, commission of crimes under inteioral law, the International Criminal
Tribunal for the former Yugoslavia (ICTY)

l. Introduction to the concept of ,Joint Criminal Ent erprise*

[The accused were] cogs in the wheel of commorgdesi
all equally important, each cog doing the passigned

to it. And the wheel of wholesale murder condtiturn
without all the cog$

The Appeals Chamber of the International Criminabdnal for the former Yugoslavia
(hereinafter, ICTY) found joint criminal enterpriséhereinafter, JCE) established in
customary international law through an analysipagt-World War Il case law as well as in
two international treati€s.The Appeal Chamber of the ICTY also examined matio
legislation, but found no coherent practice amotages. Thus, faced with situations where
traditional domestic criminal law theories of liatyi proved either not coherent or
inadequate, international criminal tribunals crdatend developed JCE to provide a
conceptual framework with which to analyze crimdsose size and structure are unique to
international criminal law. JCE also started toegopn other jurisdictions, such as that of the

International Criminal Court (hereinafter, ICC)tdmational Criminal Tribunal for Rwanda

1

Prosecutor in U.S. v. Goebell et al. (Bierkum Islandcase), U.S. Army War Crimes Trials (Mar. 21, 1946)
Seecharge Sheet, p. 1118, in U.S. National Archivesrbfilm Publications, | (on file with the Internatial
Tribunal'sLibrary).

Exceptthe Rome Statutef the International Criminal Court (ICC), the Agals Chamber of the ICTY
acknowledged JCE ithe International Convention for the SuppressioTeirorist Bombingl997. Article
2(3)(c) of the convention states: ,[an act comaditby]...a group of persons acting with a common psep
such contribution shall be intentional and eitherrhbade with the aim of furthering the general anihi
activity or purpose of the group or be made inkhewledge of the intention of the group to comthi
offence or offences concerned.”



(hereinafter, ICTR), the Special Court for Siereohe, the Special Panel for Serious Crimes

in East Timor, and the US military commissidns.

At this point, it is important to make a distingtibetween the use of the concept of JCE as (i)
a part of international criminal law to be applieefore the international criminal tribunls
(i) a part of national criminal law to be applibdfore the domestic couttand (iii) a part of

international criminal law to be applied before thmmestic court§.

This concept has acquired different labels, sucftasimon purpose®, ,common design“ or
joint enterprise*’ Important is to distinguish JCE from both the agptcof a criminal
conspiracy and membership of criminal organisali@espite the fact that many authors
consider JCE as a form of individual criminal resgibility, it should be emphasized that the
jurisprudence of the ICTY repeatedly held that JBEto be regarded as a form of
commission and not as a form of accessory (or dnhgrpliability, thereby implying that a

participant in JCE should be punished as a prihgyeapetrator. However the sentencing

®  The military commissions instituted by the Ug®vernment to try suspected terrorists includeahility

theory that closely resembles the concept of a , BB the first indictments of Guantanamo detainees
implicitly relied on this concept. For further oveaw of these developmentsgeethe discussion by Danner,
A, M., a Martinez, J., S.:
Guilty Associations: Joint Criminal Enterprise, @mand Responsibility and the Development of
International Criminal Law93 Cal. L. Rev. 75, 108, 2005.
With regard to the limited scope of this papewill be focused only on the first example, itee the use of
the concept of JCE as a part of international icr@inlaw applicable before the international crialin
tribunals.
There are many notable examples of this fornerofinality at the various national legal syster8eme
British and US courts, influenced by common lawaapts, have used the concept of ,common purpase” o
.,common design“. In contrast other courts, for amste Dutch, German, Italian, holding to civil law
terminology, have preferred to rely upon the notn,concurrence of persons in a crime“. For ex@Emthe
law of the former Socialist Federative RepublicYafgoslavia (SFRY) in force at the time did provifibe
criminal liability for the foreseeable acts of othen terms strikingly similar to those used toidefJCE.
Article 26 of the Criminal Code of the SFRY prosgithat; ,Anybody creating or making use of an
organization, gang, cabal, group or any other asation for the purpose of committing criminal adss
criminally responsible for all criminal acts resuig from the criminal design of these associatiand shall
be punished as if he himself has committed themespiective of whether and in what manner he hifnsel
directly participated in the commission of anylofge acts
Various questions related to the use of thixephat the domestic level of respective stateprfosecuting
crimes under international law may arig@r further consideration which goes beyond thepscof this
paper Many cases from the ICTY are being transferredhie State Court of Bosnia and Herzegovina
(Special War Crimes Chamber) Is the concept o€R Which is justified in international criminal law
equally applicable in domestic criminal law? Hdwsld the indictment using this concept be adapted?
Some authors also point to the use of this epicin such different areas as the regulation usiness
deliquency (for instance the EC regulation of hass cartels)SeeHarding, ChForging the European
Cartel Offence. The Supranational Regulation ofiBess Activity 12 European Journal of Crime, Criminal
Law and Criminal Justice, 2004.
The Appeals Chamber @jdanic case had clearly distinguished the concept of i@ conspiracy and
membership of criminal organisation. What sets #part from the crime of conspiracy is the additlona
showing of actual activities - thectus reaelement - in furtherance of the common purposeuired for
conspiracy.



practice is not always in accordance with the the@nd usually the sentence may vary
greatly depending on the circumstances of the aadeon the manner in which the accused

participated in JCB Cassese has well explained the essential chacictiEE as follows:

. ... All participants in [such] a common criminal actiare equally responsible, if
they (i) participate in the action, whatever thgiosition and the extent of their
contribution, and in addition (ii) intend to engage the common criminal action.
Therefore they are all to be treated as principafhough of course the varying
degree of culpability may be taken into accounttlte sentencing stage ... The
rationale behind this legal regulation is clear .i). dach of them is indispensable for
the achievement of the final result, and on theiottand, (ii) it would be difficult to

distinguish between the degree of criminal liapjlixcept for sentencing purposes.*

JCE is a mode of participation in the commissiogrohes, which has been largely developed
by the judges and prosecutors of the ICTY. Althotlglhconcept of JCE is not explicit in the
Statute of the ICTY (or the ICTR), the judges h&wmend that it is implicitly included in the
language of Article 7(1}* The Appeals Chamber of the ICTY Tadic casé? found that
international case law demonstrated that the cdarafepCE had been applied in three distinct
categories of cases of collective criminalfity The Appeals Chamber of the ICTY held that,
although the language of Article 7(1) of the ICTYatbte referred to ,first and foremost the
physical perpetration of the crime by the offendenself‘, crimes within the Tribunal’s
jurisdiction ,might also occur through participatiin the realisation of a common design or

purpose.** According to the Appeals ChamberTiadic case:

»...the Statute does not confine itself to provglifor jurisdiction over those persons
who plan, instigate, order, physically perpetraterane or otherwise aid and abet in its
planning, preparation or execution. The Statutesdoet stop there. It does not exclude
those modes of participating in the commissionrohes which occur where several

persons having a common purpose embark on crinaici@bity that is then carried out

Seefor instance the low sentences pronounced ifOtimarskacase.

Cassese, Alnternational Criminal LawNew York: Oxford University Press, 2003, pp 1831

» A person who planned, instigated, orderedmmittedor otherwise aided and abetted in the planning,
preparation or execution of a crime referred taviticles 2 to 5 of the present Statute, shall lokvidually
responsible for the crinie

Prosecutor v. TadicCase No.: IT-94-1-A, Judgement, ICTY Appeals Cham15 July 1999.

Ibid., at para 19%t seq

% |bid., at para 188.



either jointly or by some members of this plurabfypersons. Whoever contributes to
the commission of crimes by the group of personsoone members of the group, in
execution of a common criminal purpose, may be teelie criminally liable, subject to

certain conditions.15

The core of JCE, in other words, is the conscious iaformed acceptance by each member
of the JCE, through explicit or tacit agreemenét tfa) the joint purpose is to be pursued by
having the Statute crimes committed, and (b) thesmes are eventually committed
accordingly. This is how commission of the crimetenalizes under Article 7(1) of the ICTY
Statute. Failure to prevent or subsequently purish crimes is a different mode of
responsibility which comes under Article 7(3) oetlICTY Statute on superiors, who fail to

prevent or punish crimes committed by their subratis'®

[I. Justification of the concept of JCE

According to the Appeals Chamber in fhadic case the broad interpretation of Article 7(1)
of the Statute is:

~warranted by the very nature of many internatiocdnes which are committed most
commonly in wartime situations. Most of the timesthcrimes do not result from the
criminal propensity of single individuals but cangie manifestations of collective
criminality: the crimes are often carried out byogps of individuals acting in

pursuance of a common criminal design. Althougly @dme members of the group
may physically perpetrate the criminal act (murdextermination, wanton destruction
of cities, towns or villages, etc.), the participat and contribution of the other

members of the group is often vital in facilitatibgthe commission of the offence in
question. It follows that the moral gravity of sugrticipation is often no less - or

indeed no different - from that of those actuallyrging out the acts in questisn’

'3 |bid., at para 190.

16 sassoli, M., Olson, L.The Judgement of the ICTY Appeals Chamber on thitssMie the Tadic case839
International Review of the Red Cross, 2000.

7 Ibid., at para. 191Seealso, Prosecutor v. Kvocka et aCase No.: IT-98-30, Judgement, ICTY Appeals
Chamber, 28 February 2005



In other words, individual actors who may justifialbe seen as bearing significant moral
responsibility may otherwise evade legal liabikiynce it may bédegally difficult to connect

them personally to the end-damage.

[1l. Elements of JCE

The Appeals Chamber determined that JCE may comthrage different forms: basic,
systematic, and extended. While they share the satus reuseach form has a different
mens rea The agreement between the co-defendants magféxeed by their acts and the
agreement does not have to be explftithe thirdactus reuselement, ,participation”, has
been defined broadly to include both direct andreud participation® The role played by
the accused must have some causal significancended not have been a necessary

condition of the crime’s accomplishméfit.

The participation does not need to involve a comsmisof a specific crime under the Statute,
but may take the form of assistance in, or contidiouto, the execution of the common plan
or purpos€’ The Tribunals case law has generally laid out tuattribution can be made
even by omissiofi There is further no requirement that the accusestmave been on the

crime site to be liabl&

[1l.1. General requirements of actusreus

1) plurality of persons were involved in the comsios of a crime;
2) there was a common plan, design or purpose vdnobunts to or involves the commission
of a crime; however there need not be a formahfmrimal agreement among the participants;

3) the accused participated in the common desigplving the perpetration of the crime.

8 Prosecutow. Krnojelac, Case No.: IT-97-25-A, Judgement, ICTY Appeals Chamt7 September 2003, at

para. 85.

See, e.g.Prosecutor v. Bfanin, Case No.: IT-99-36-T, ICTY Appeals Chamber Deaxison Motion for

Acquittal Pursuant to Rule BB, 28 November 2003.

2 |bid., at para 26.

21 Prosecutor v. TadicCase No.: IT-94-1-A, Judgement, ICTY Appeals Cham15 July 1999, at para 227.

2 prosecutor v. Bfanin, Case No.: IT-99-36-T, Judgement, ICTY Trial Chamtl September 2004, at para
263.

2 Prosecutor. Krnojelac, Case No.: IT-97-25-A, Judgement, ICTY Appeals Chamh7 September 2003, at
para 81.
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[11.2. General requirements of mensrea

1) The accused had the intent to pursue the conpuose;

2) For crimes for which a specific intent is reqd, the accused must possess that intent,
e.g. for crimes of persecution the accused musegha common discriminatory intent of the
joint criminal enterprise;

3) In camp cases, an intent to further the effoftghe joint criminal enterprise may be
inferred from knowledge of the crimes being peren in the camp and continued
participation which enables the camp’s functioning

4) A position of authority may be relevant eviderior establishing the accused’s awareness

of the system.

[11.3. Specificities of each type of JCE

1) Basic JCE The accused had the intent to perpetrate theegrtiis being the shared
intent on the part of all co-perpetrators. Thetfaategory of JCE appears when all co-
defendants act together according to common dealgpossessing the same criminal
intention to commit a crime (within the ICTY Statjitand such a crime is committed.
The accused must not physically perpetrate theectorbe liable, he only needs to have

voluntarily participated in one aspect of the commndesign and to intend the result.

Example

As a member of the Bosnian Serb leader, 8Sta&iticipated in the joint criminal enterprise
consisting of a discriminatory campaign to ethriiceleanse the Municipality of Prijedor by
deporting and persecuting Bosnian Muslims and Bws@iroats in order to establish Serbian

control?*

2) Systematic JCE The accused had the knowledge of the system-wedtment, as well
as the intent to further this common concerted esysbf ill-treatment. The second
category of JCE relates tgystems of ill-treatmefitprimarily concetration camps.The
notion of common purpose is in JCE Il applied tstamces where the offences have been

committed by members of a military or administratiwnit.For this category, th

2% Prosecutor v. Stakj Case No.:IT-97-24, , Judgement, Appeals ChanieMarch 2006.



eprosecution need not prove a formal or informaeagent among the participants, but

must demonstrate their adherence to a systempréssiorf>

Example

Kvocka participated in the operation of the camp asfdinetional equivalent of the deputy
commander of the guard service, with some degreauthority over the guards, for
approximately 17 days — in particular, he wasdinect subordinate of the commander of the
Police Department, tasked to carry out his ordesto supervise the conduct of the guards;
he did not physically perpetrate crimes againstidees, yet was present while crimes were
committed and was aware of the extreme physical raadtal violence routinely inflicted
upon the detainees and of the discriminatory intaatwell as of the inhumane conditions;
despite such knowledge, he continued to work foleast 17 days in the camp, where he

performed the tasks required of him efficientlydavithout complaint®

3) Extended JCE: The accused intended to participate in and furthercriminal activity
or the criminal purpose of a group and to contebiat the joint criminal enterprise or in
any event to the commission of the crime by theugron addition, responsibility for a
crime other than the one agreed upon in the compfam will arise only if, under the
circumstances of the case it was foreseeable ticht @ime might be perpetrated by one
or other members of the group and the accusedngijlitook that risk This category
involves criminal acts that fall outside the comnyan. In Tadic case , the Appeals
chamber concluded that a person who intends ticjpete in a common design may be
found guilty of acts outside that design if suchsaare anatural and foreseeable
consequence of effecting of that common purposés fheory is especially helpful in
cases of mob violence where it is impossible toedam causal links to the diverse
offenders who brought on the lynching by ,simplyilkshg a blow or inciting the
masses?® The accused still needs to possess intent towdrelsoriginal common
criminal purpose, but in relation to the crime atfy committed, the mens rea

requirement is merely advertent recklessnesi®lus eventualis

% Prosecutor v. KrnojelacCase No.:IT-97-25-A, Judgement, Appeals ChanibeGeptember 2003.

%6 Prosecutor \Kvocka et al Case No.: IT-98-30/1, Judgement, Appeals Chan#eFebruary 2005.

" To compare at the domestic leveiany civil and common law systems - includingrfee, Italy, England,
Wales, Canada, the United States, and Australiave ltircumscribed the liability of defendants foet
foreseeable, but unintended, crimes of their cpgteators.



Example

In Krsti¢ casé® the murders, rapes, beatings and abuses comrmijdst the refugees at
Potocari, although not an agreed upon objectivergnibe members of the JCE, were found
to be natural and foreseeable consequences of GRetd forcibly remove the Muslim
population out of Srebrenica, especially givenldek of shelter, the density of the crowds,
the vulnerable condition of the refugees, the preseof many regular and irregular military
and paramilitary units in the area and the sheg ¢d sufficient numbers of UN soldiers to

provide protection.

IV. Conclusion and recommendations

In sum, JCE seeks to individualize responsibilityoagated with the commission of crimes
committed by individuals acting in groups, thereimgreasing the defendant's potential
exposure to criminal liability. The advantages otfs a tool are obvious since the crimes
under international law are mostly of a systemdaigge-scale and collective character, while
domestic criminal law mainly deals with less compteimes that are normally committed by
individuals who can more easily be linked to thiener JCE focuses on whether the action
any wayincurred criminal responsibility. The relative degrof responsibility is a matter for

sentencing.

The principal controversies and doctrinal questiabhsut the JCE concern the scope of its
application, the possible size and structure oE£.J3n one hand, the international criminal
tribunals are faced with mass crimes whose sizecamplexity call for creative legal theories
to enable their prosecution. Indeed, war crimes @mdes against humanity are planned,
financed and instigated at the highest political amlitary level, by groups of people acting
with strategies that are very similar to those wimal and terrorist organizations. On the
other hand, concerns regarding fairness and the toeestablish legitimacy oppose allowing

JCE to become a doctrine of guilt by association

Nevertheless, it would be difficult at a legisla&tilevel to be more specific in the definition of

»the joint criminal enterprise”. Components of tldefinition may naturally give rise to

8 Prosecutor v Krsti, Case No.: IT-98-33, Judgement, ICTY Appeals Chernb9 April 2004.



difficulty, in particular the third extended categof JCE and how the participating role may
be understood. The precise parameters of an oajemmsand enterprise may be clearer in
some kinds of case than in others. Therefore, &igldspecification of a participation

relevant to the activities of the enterprise appé¢arbe a more effective way of ensuring that
the net of liability is not cast too widely. Theipbof concern is to ensure that in a factual
sense the scope and scale of such an enterprisgpiswithin meaningful limits for legal

purposes. In short, a criminal enterprise shouldbeoso loose in its definition that potential

members cannot be sure whether they are involvedtdr
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