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Abstrakt

Ochrana spatbitele pedstavuje v modernich pravnich Upravach pravnilaegspojujici
oblast prava soukromého i iegného (viz nafiklad otazku tzv. bezgeosti vyrobku a
odpowdnost za vyrobek). Vifpadech s mezinarodnim prvkem je nutné pravni aegul
postaveni spégbitele sledovat nejenom v rogihmotného prava (¥ejného i soukromého),
ale také v oblasti prava procesniho a mezinaradpiva soukromehoiiBpsvek analyzuje
pravni Upravu v oblasti mezinarodniho prava soulémon Redmeétem zajmu je jednak
stavajici Uprava ¥lanku 5 Umluvy o pravu rozhodném pro smloutirg 1), jednak navrhy
nové Upravy Vv ndzeni. Spolené stouto problematikou je kratce uvedena i otazka
evropského mezinarodniho prava procesniho takejabravena ¥lancich 15 — 17 ri&eni

Brusel I.
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Abstract

The protection of the consumer represents in thdemolegal systems the legal regulations
connecting the area of the public and private (aee for example the safety product v.

product liability). In cases with the internatadrelement is necessary to consider the legal

regulation and its impact on the position of tlesumer not only on the level of the



substantive law (private and public), but on thegeleof the international private and

procedural law too. The paper analyses the legglilation in the area of the european
international private law. In the paper is discdsas the article 5 of the Convention on the
law applicable on contractual obligations, asdfadt of the new regulation Rome I. Together

with these questions are shortly analysed thelestil5 — 17 of the regulation Brussel I.
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|. Introduction

The existence of an international element addsva dienension to the regulation of the
contract - itis possible not only to use theeign law as the result of the application of the
conflict rules, but the parties may direct chodbe foreign law and exclude the application
of the lex fori. The choice of law - regularlyetithoice of law of the State without any
restriction - presents a generally adopted ppiecof the international private law. Although
where exists an interest to protect the weakerypaftthe contract (in the area of the
substantive law or procedural law), it is not doigéato use this principle without any
exemption. The legal orders seek to influence plosition of the weaker party and seek to
use the different legal methods to protect it. &xample — some legal orders or rules exclude
the possibility to choice the law in these kindcohtracts, other restrict the choice of law by
parties or use the regulation through so calledriational mandatory rules. Usually the
regulation is different depending on whether thstamer is active (the customer who travels

abroad and concludes the contract) or passive.

In the europaen international private law exish sets of rules, which reflect the existence

of the foreign, international, element in the pt&vlaw relations.



Firstly, it is the Convention on the law applicable contractual obligations( Rome®yhich
Is the subject of the transformation into the ragah on the present.

Secondly, the directivBsbesides the substantive law regulation also corither demands

on the situation, when the choice of law could edel a protection of the consumer
introduced in the directive, respectively in tharmonized law. The similar situation is in the
area of the procedural law — the regulation Briseintents the jurisdiction in the consumer
s matters in the special articles, limits forumgbiag and the party autonomy to choice the

forum.

The content of my contribution is the short analgs the article 5 of the Rome Convention
and the discussion about the article 5 of thé& dfathe new regulation. In the conclusion |

will make some remarks on the articles 15 — 1 hefBrusel I.

The aim of the paper is to describe the technidhetross-border consumer protection in the

european international private and procedural law.
[1. The protection of the consumer on the level ohie Rome |

The article 5 of the Rome | ( Rome convention) enés lex specialis as against article 3, as
against the article 4. Both mentioned articles teonthe basic rules for the determination of
the applicable law — the choice of law without tlestriction and the law applicable in the
situation, when parties do not choose the law erctioice of law is invalid. This regulation
of the consumer contract was the object of thégcmet by businessmen and by consumers too.

No wonder that this article has been newly draftkaling the re-working.

First, a few words to the current version.

! This convention came into force on 1 April 199%e€h republic is the party of this convention sif666.

2 For exemple: Directive 93/13/EEC on unfair termsconsumer contracts, Directive 94/74/EEC on the
protectiion of purchasers in respect of certaineatp of contracts relating to the purchase of rightuse
immovable properities on a timeshare basis, Divect®4/74/EEC on the protection of consumers ipeesof
distance contracts and others.



What is the objectof the article 5 de lege lata? This question igartant from the view that
this article is applied only tocgertain consumers contractsThese contracts are possible to

deliminate according to the type, the purposédefregulation and the way of its conclusion.

The positive definition of thesecertain contracts® is given by the paragraph one by the
following words: theobject of this contract is the supply of goods oresvices or a

contract for the provision of credit for that object. The contract of carriage or the contract
for the supply of services where the services atgetsupplied to the consumer exclusively in

a country other than that in which he has his habitesidence are excluded.

To the purpose of the regulation of this article 5. The purpose is to protect the weaker
party — the consumer. The definition is determibgdthe purpose of the transaction: the
purpose which can be regarded as being outside perss trade or profession.lt is
possible to accept the determination of the conoéphe consumer given by the Brussels |
and by the ECJ cas@s.

It is also important to take into account if théet party of the contract knows or should

know that a conclusion of the contract is for pae@urposes.

For the specifying if the contract is the consu@ntract according the regulation of the art.

5itis also importartiow this contract was concluded

The following conditions have to be fullfilled:

- the negotiations were conducted mainly in the aguint which the consumer then had
his habitual residence and he took there the stmmessary for his part for the
conclusion of the contract, or

- the seller or his representative received the omdethe country of the consumers
habitual residence, or the order was preceded $peaific invitation addressed to the
consumer in the country of his habitual residencbyoadvertising undertaken in and
directed to that country, and the consumer thesk the steps necessary for his part for

the conclusion of the contract, or

% See Journal Pravni férum 2007 — cases by ECJ useBEonvention



- the seller arranged for the consumer to travehftbe country of his habitual residence
to another country for the purpose of inducingdbesumer to give his order there.

The special connection factor in in article 5 iedidor passive consumer only. Active

consumer is not protected by this provision.

The second questioris - how is the protective mechanism of the agt&?P This article works
with the double protective mechanismOn the one hand, it is the restriction of theich®f

law -  the law chosen by the parties does eedrdeprive the consumer of the protection
afforded by the mandatory rules of the internal tdfvthe country in which he had his habitual
residence at the time when the order was givenZagrar. 2). This rule is the waiver from the
art. 3. On the other hand, the paragraph 3 contaamsgerogation from the general rule in the
art. 4. In the absence of the choice of law (@& timoice is invalid) the contract is governed
by the internal law of the country in which the samer had his habitual residence at the time
of the order (art. 5 par. 3).

The regulation of the art. 5 has been widelya@séd and there have been numerous calls for
its revision. The so calleBreen Paper of the EC Commissichdevoted noticeable space
to the revision of Art. 5. Which arguments were trared for its revision?

- the need to increase the consistency betwen thepeam rules of conflict law
(applicable law) and those on jurisdiction in 48&.Brusel |,

- the need to harmonise the conflict rules of the Romvith the rules on the applicability
laid down in several EC directives,

- the need to revise the article 5, especially:

1. the scope of the application — some contracts saghtimeshare agreements on
immovable property, independent loans - were eedurom the protective mechanism
in the art. 5 of the Rome Convention,

2. the mechanism of the protection - the existendd@hybrid solution because of arises
the competence betwen the law applicable to tieéegsional and the mandatory
provisions of the law applicable to the consuméisBolution was less economic — the
consumer s claim tends to be quite small and usirtge balancing test (if the parties

* Green Paper on the conversion of the Rome Cororerdf 1980 on the law applicable to contractual
obligations into a Community instrument and its miwdsation [COM(2002) 654



choose the law different from the law of the coneurdomicil) entails additional
procedural costs,

3. the question of the protection of passive and aatonsumer,

4. the interpretion of the term ,conclusion“. The dateing of this term can be very
complicated in distance contracts or online corssac

5. the interaction betwen the protective mechanigra ¢pecial connecting factor) of art.
5 a art. 7 (internationally mandatory rules).

And we have to add another argument: difficult anchbrous wording of the art. 5.

The current text needs not only the revision ofrtbgon of the consumer contract covered by
the special connecting factor, the revision ofgih&ective mechanism, but the simplifying of

the current formulation too.

l1I. Draft of the regulation Rome I°

The last published draft of the regulation hadardg to the some of the above mentioned
remarks. The new version of the definition of tlhustomer and new system of the protective
mechanism were created and drafted. The systehediarmonising with the EC directives

has been discussifig.

Some words to the newly drafted version of thefart.

- The new version of the art. 5 left the definitmithe consumer in which were excluded
certain consumer contracts. The new definitiomisanformity with the art. 15 of the
regulation Brussel I. The ,categorizing” of the samer contracts dissappeared and
the scope of the application of the protective rulas extended to all consumer

contracts except those expressly excluded by pgpads of this article.

The new (last drafted) definition is: a contractstbe concluded by a natural person for a

purpose which can be regarded as being outsidealie or profession (it is by a consumer)

5 Proposal for a Regulation of the European Parlidraed the Council, Brussels, 15.12.2005, COM®00
650 final, 2005/0261 (COD)

® There were more proposals. For example the fstwas given by Polish delegation and was dirgdtirthe
deleting of the conflict betwen the art. 5 whicltlexied the possibility to choose any law, ana ftensumer
directives which contain the possibility to choaskaw.



with another person acting in the exercise of hasld or profession (professional). The

other condition is that this contract is conclugeovided that

a) the professional pursues his commercial or prodessiactivities in the country where
the consumer has his habitual residence, or

b) by any means, directs such activities to that aguot to several countries including

that country.

The last mentioned conditiones replace the canditf Article 5(2) of the Convention
Rome | by the criterion, which was used in art.of3he Brussels | Regulationtargeted
activity criterion. This newly formulated criterion takescaunt of developments in distance
selling technique$.

- In comparison to the Convention Rome | where wasdfoice of law restricted, the
newly drafted regulatiorexcluded the possibility to choose a lawn consumer
contracts at all. There were wide discussion ablmatnew solution. We think that one
argument was decisive: in practise we meet only tilae situation where the consumer
has the chance free to choose a law. If the coeswantract contents the clause of
choice of law, it is usually the law of the domicflthe professional. Also the consumer
makes his/her cross borders purcharses only rateoacasionally. The professional
who makes cross borders transactions regularly spagad his costs on getting
informations about the legal systems over his @difiess activities.

- the applicable lawis the law of the habitual residence of the corsum

- the clarification of the relationship between art.and 5, it is between internal

mandatory rules and international mandatory ridéke advantage of the draft.

IV. Conclusion

The conversion of the Rome Convention into tlegulation was the necessary step for the
creation of the system of the european internakipnaate law. This conversion brought the
chance to re-thinking certain rules and adaptiegntho the new situation or to the experience
which had brought the application of the Rome Catiea. We will see in the future how has

been this transformation succesfull.

TArt. 15 ... c)in all other cases, the contract hasn concluded with a persamo pursues commercial or
professional activities in the Member State of theconsumer's domicile or, by any meangjirects such
activities to that Member State or to several States incluthag Member State, and the contract falls withie t
scope of such activities.






