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Abstrakt

Regulace obchodu sgnety kulturni hodnoty existuje na narodni, evropsk@dzinarodni
arovni. Tento pispevek je wnovan komunitarni Gpravv této oblasti a jejimu dopadu na
ceské pravo. Komunitarni pravo disponujema nastroji, které se tykaji regulace obchodu s
piednety kulturni hodnoty. Je to jednak 8mice Rady¢. 93/7/EHS o navraceni kulturnich
statki nezdkond vyvezenych z Uzemélenského statu a jednak ifeni Rady (EHSX.
3911/92 o vyvozu kulturnich staik
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vngjSi obchodni vztahy, spdlea obchodni politika, ochranargaimeta kulturni hodnoty,
volny pohyb zbozZi¢lanek 30 SES, jednotny virili trh, snérnice Rady¢. 93/7/EHS, n&zeni
Rady (EHS)X. 3911/92

Abstract

The regulation of trade in cultural objects exmtsiational, European as well as international
level. This contribution is devoted to the Commumiegulation of this area and to the
influence of it on Czech national regulation. Thare two EC instruments concerning this
area: the Council Directive 93/7/EEC on return oitural objects unlawfully removed from
the territory of a Member State and the Council iR&tipn (EEC) No. 3911/92 on the export

of cultural goods.
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1. Introduction

A state always interferes with the area of extegtanomic relations. The interferences vary
in the scope, objective, forms and instrumentsegilation. Czech Republic has undergone
several changes in this area since the end ofeberfd World War. The monopoly of state in
the field of external economic relations was repthby the intervention of state only by rules
of law. The regulation of external economic relatidnas changed substantially after the entry
of the Czech Republic to the European Union. Tlyelletion of external economic relations
constitutes the content of common commercial pai€yne of the common policies provided

for in the Treaty establishing European Commuriis Treaty”).

Even if the liberalization of the area of exteraabnomic relations exists, the states retain the
influence on the movement of some kind of goods daeders. One kind of such goods is

represented by cultural objects.

Cultural property functions as a tangible recordn@nkind’s effort to create and express
himself. Historical, ethnological and archaeologiobjects, architecture and work of arts
inform us of our past, define our identity and emteathe quality of our existence. As a result,

a wide spread desire to preserve and protect théseal products exist.

Most of the legislations of European states protettural objects. The regulation of trade in
cultural objects exists even at European as welh&gnational level. This contribution is
devoted to the community regulation of this ared tanthe influence of it on Czech national

regulation.

! Roberts, E.L.: Cultural Policy in the European @uumity: A Case Against Extensive National Retentid®
Texas International Law Journal, 1993, p. 192, ssibée from Hein Online



2. European regulation of trade in cultural objects

Many European states have restricted exports ofrdt other cultural property since™5
century’ European states have enacted laws restrictingxpert of art, historical artefacts
and other types of cultural property. Today all Mxem states of the EC place some
restrictions on the export of cultural property.eTrestrictions vary both in the scope of
objects protected and in the methods of regulatitowever, the member states of the EC

have also committed themselves to the free moveofagdods within the Community.
1.1 Article 30 of the EC Treaty

Cultural objects fall within the category of goddshe sense of the EC Treaty. Thus, cultural
goods are dealt with according to the rule for filee movement of goods. The interest of
Member States in keeping cultural objects on tbein territories contradicts the idea of free
trade. The EC Treaty takes these competing intene&t account. Articles 28 — 29 of the EC
Treaty make quantitative restrictions on exportd anports among Member States and all
measures having equivalent effect prohibited. Agti8B0 exempts from this prohibition

measures designed to protect national treasureeggiag artistic, historic or archaeological
value. Article 30 accepts to a certain extent matidaws for the protection of cultural

heritage and allows national regulations restrgctime free movement of goods.

The term national treasures should be interpretédnamously, according to its specific
context and independent of its connotations in aayional law. Article 30 must be
interpreted in a restrictive manner as an excepttiothe general rul2 A state claiming an
Article 30 exemption must show that the restrictmeasures in question satisfy three tests.
First, the measures must be necessary to achieidiale 30 goal (“necessity test”). Second,
the measures must be no more disruptive of trade tlequired to achieve the goal

(“proportionality test”). Third, the measures cannoonstitute a means of arbitrary

2 putnam, J.E.: Common Markets and Cultural Idenfiyltural Property Export Restrictions in the Epgan
Economic Community, 1992 The University of Chicdgmal Forum, p. 457, accessible from Hein Online

® Fechner, F.G.: Strategies for the PreservatioBufural Heritage in a Single European Market, £8 Aviv
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discrimination or a disguised restriction on tramtween Member States (“discrimination
test”)?

The language of Article 30 itself suggests thattdren national treasures should not receive
too broad interpretation. This term should incleady those items which are most important
to a country’s heritage. There is a requirementhef existence of some bond between an
object and the life of the nation. Such a bond leartiraced if an object is closely tied to an
artist or the history of the nation or has longrbaecessible and important to the public. The
purpose of the Article 30 is to protect only they kelements of national culture from
permanent lost.

There is a case of the European Court of JustiEEJ") discussing art export laws in light of
the national treasures clause of Article 30. this casdRe Export Tax on Art Treasures: EC
Commission v Ital{.In this case, the Commission sued the Italian Gowent for imposing
an eight to thirty percent duty on exported artvgorkhne Commission alleged that such duties
violated Article 16 of then EEC Treaty. The ltali@overnment argued that cultural property
differs from the types of goods to which the ECalyegenerally applies. Italy also argued
that Article 30 exempts cultural property from tieneral prohibition against limiting the free
movement of goods. The ECJ refused to distinguigior of cultural property from other
types of Community trade subject to the EC Tre&tye ECJ said‘Under Article 9 of the
Treaty the Community is based on customs unionhagh@ll cover all trade in goods. By
goods there must be understood products which @wdbued in money and which are
capable, as such, forming the subject of commetralsactions. The articles covered by the
Italian law resemble the latter inasmuch as they ba valued in money and so be the subject
of commercial transactions. The rules of the commarket apply to them subject only to the
exceptions expressly provided by the Treatylie ECJ also confirmed the rule that
exceptions to the free movement of goods, suchrasl&30, should be narrowly construed.

4 Putnam, J.E.: Common Markets and Cultural Identiyltural Property Export Restrictions in the Epgan

Economic Community, 1992 The University of Chicdgmal Forum, p. 468 — 470, accessible from Hein@nli
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1.2. Council Directive and Regulation

With the birth of a single European market withbotders between Member States did the
preservation of cultural heritage become amongtimsiderations in the context of European
unification. The elimination of borders promptear that national laws for the preservation
of cultural heritage may no longer be enforceablgs changing situation made it necessary
to take steps on the European level in order tolatg this matter. Standardization of the

national systems in this area was not seen assbjmsolution, because the Member States
have always had very different ideas regarding kdbth method for the preservation of

national cultural heritage as well as the intensftguch an efforf.

In November 1989 the Commission sent a communitat®m the Council of the EC
(“Council”), which expressed the Commission’s cancnat the establishment of an internal
market would lead to the depletion of the Membaeite3t cultural treasur&sThe Commission
recognised that the abolition of border controlsuldoinhibit the ability of each state to
control the export of its cultural objects and axktwo objectives to be reconciled: the
realization of the internal market and the Memb#ate® ability to protect their national
treasures.

After the emotionally charged debate between MenStates the Commission authored the
Proposal for a Council Regulation on the ExporCailtural Goods and the Proposal for a
Council Directive on the Return of Cultural Objetislawfully Removed from the Territory
of a Member State on TFebruary 1992. The RegulatiSrbecame effective on®*lJanuary
1993 and on 1 March 1993 the Council formally adopted the Dinezt*

" Fechner, F.G.: Strategies for the PreservatioBufural Heritage in a Single European Market, £8 Aviv
University Studies in Law, 1997, p. 172, accesditden HeinOnline

8 Communication from the Commission to the Council the Protection of National Treasures Possessing
Artistic, Historic or Archaeological Value: Needsiging from the Abolition of Frontiers in 1992, C(898)594

° Roberts, E.L.: Cultural Policy in the European @umity: A Case Against Extensive National Retentid®
Texas International Law Journal, 1993, p. 195 -, Eg@essible from HeinOnline
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1.2.1. The Directive

The Directive establishes the legal procedure Fa teturn of cultural objects that are
unlawfully removed from one Member State and remgfin another. The Directive confirms

the exception to the principle of free movemenga@bds with regard to cultural objects.

According to Article 1 of the Directive, an objepialifies as a cultural object if it is classified
among the national treasures possessing artisistoric or archaeological value under
national legislation within the meaning of Articd® of the EC Treaty and belongs to one of
the categories listed in the Annex of the Directivehe object does not belong to one these
categories it suffices if it forms an integral paftpublic collections listed in the inventories
of museums, archives or libraries’conservation ectibn or of the inventories of
ecclesiastical institutions. Member States maysitha®bjects as national treasures even after
they have already been removed. The Directive ptetenly those items included in one of
the indicated common European categories anddh#te same time, fall within the scope of

the national law for protecting cultural treasures.

The term unlawfully removed is defined as the reah@f cultural objects from the territory
of a Member State in breach of its rules on thégetmn of national treasures or in breach of
Regulation No 3911/92. Unlawfully removed is alsoabject which was not returned at the

end of a period of lawful temporary removal.

The Directive obliges every Member State to retumtawfully removed cultural objects to
the requesting Member State of origin. The reqngdtlember Stafé may initiate before the
competent court in the requested Member State pdings with the aim of securing the
return of the object. The action must be brouglairesy the possessor of the cultural object.
When the possessor cannot be identified the praugeanay be initiated against a holder.
Only the court of the requested Member State cdardhe return of the object. A document
describing the object and stating that it is awaltobject must accompany the initiation of
the proceedings. The requesting Member State nestfarnish a declaration supporting the
fact that the object was unlawfully removed. Whidse unlawful removal is proved, the court

2 The Member State from whose territory the cultotgiect has been unlawfully removed.



shall order the return of the object provided ttta object was removed on or aftet 1
January 1993. The Directive does not work retreabfi

The court shall award the possessor compensatiibs discretion provided that the possessor
exercised due care and attention in acquiring thiech The burden of proof regarding the
possessor's due care is governed by the legislaifothe requested Member State. The
requesting Member State must pay the compensatibthbn may recover the amount from

the person responsible for the unlawful removal.

A Member State may initiate return proceedings apne year from the time it knows the
location of the cultural object and the identitytbé possessor or holder. The proceedings
may not be brought more than 30 years after thecblyas unlawfully removed. For objects
forming part public collections and ecclesiastigabds the statute of limitations is 75 years.
This provision does not apply in Member States whi&me limits do not govern the
proceedings or where bilateral agreements existdmmt Member States laying down period
exceeding 75 years. A change in the law of the estijng Member State which makes the

removal of the object no longer unlawful precludetsirn proceedings.

Penal or civil consequences for the illicit remowélcultural objects are not provided for in
the Directive. The ownership of the cultural objafter it has been returned will be governed

by the national law of the requesting Member State.

1.2.2. The Regulation

The Regulation relates to trade with third partig® are not Member States. Its objective is
to guarantee uniform controls over the export dfucal goods at the external borders of the

Community.

Cultural goods are defined as all goods listedhénannex of the Regulation. The scope of the
terms included in the list is broad, but some anthare restricted by a requirement for a
minimum age or for a minimum monetary value. ThguRation in no way affects freedom of

Member States to define which specific objects thwesh to consider national treasures for

the purpose of Article 30 of the EC Treaty.



The Regulation establishes a procedure for mongotine export of cultural goods from the
EC by an export certification system. A culturaljemb cannot travel outside of the EC
without an export certificate. The export licensassued by the competent authorities of the
Member State in whose territory the cultural objeclawfully and definitively located. The
export licence is valid throughout the CommunitheTexport licence may be refused where
the cultural object is covered by national legiskat protecting national treasures. The
Regulation became effective oftt January 1993. Thus, if a potential buyer findstural
object outside EC without an export certificatepatential buyer should assume that the
object has been unlawfully taken from the MembexteSor that it was exported prior t& 1
January 1993.

3. Czech regulation

The Council Directive was implemented by Act No12D01 Coll., on return of unlawfully
removed cultural objects. The Act became effectve ™ May 2004. The term national
treasures covers objects which are classified Bciip acts as cultural monuments or
national cultural monuments, collections of musenature or their individual parts, archival
documents or other cultural object if they satifg prerequisites of cultural monument. The
central authority which carries out the tasks comog the return is the Ministry of Culture.
If the Czech Republic is the requested state tbhegadings shall be initiated before the court
in which jurisdiction the possessor (or the holde®@s. The initiation of return proceedings
before Czech court is subject to the limitatioracfions. The Czech court award the possessor
the compensation provided that he exercised due Gdre Ministry of Culture may initiate
the return proceedings before the competent coudnother Member State. The Czech
Republic is obliged to pay the compensation awatmethe court of another Member State
and the costs of return proceedings. The MinistrZolture shall take an action to recover
these amounts against the person responsible fawiuh removal. The action shall be taken

without undue delay.

The Regulation caused the issuing the Act No. Z3BZXColl., on the export of some cultural
goods outside the customs territory of EC. The mgulates further conditions of export of

cultural goods as provided by the Regulation. Tkod licence is granted by the Ministry of



Culture or by Ministry of the Interio’ The competent authority issues the licence ontlyef
consent, permission or certificate according tacgjeacts is granted. The licence is issued

for the period which is stated in the consent, pesion or certificate.

The export of cultural monuments and national ecaltsmonuments is subject to the Act No
20/1987 Coll.,, on state monument preservation. uCallt monuments are immovable or
movable things which are either important eviderafelsistorical development and life style
of society or which have relation to the importpatsonalities and historical events. Only the
Ministry of Culture can declare a thing to be atw@ monument. National cultural
monuments are cultural monuments which are partsuttfiral treasures of the nation and
they are declared by the Government. Cultural ma@niscan be exported only with consent
of the Ministry of Culture. Export of national cutl monuments is subject to the consent of

the Government.

The archival documents are specially protectedheyAct No. 499/2004 Coll., on archival
documents. The archival documents can be exportldwth the permission of the Ministry
of Culture and only for the purpose of exhibitigoreservation, restoration or scientific

examination.

The Act No. 122/2000 Coll., on the protection ofiections of museum nature regulates the
export of museum collections. The collections czaweé the territory of the Czech Republic
only for the certain period of time and with thamession of the Ministry of Culture. They

can be exported for the purpose of exhibition, gmestion, restoration or scientific research.

Except for these specific regulations there isAbeNo. 71/1994 Coll., on the sale and export
of cultural objects. The Act covers natural objEtssd human products which are important
for history, literature, art or science and whick aot cultural monuments, national cultural
monuments, archival documents, museum collectionthar parts or original artworks of

living artists. These cultural objects can travaetsade the Czech Republic only with the

export certificate. The export can be temporalemnmnent.

'3n the case of archival documents
14 Object of mineralogical, paleontological, botahizaological or entomological nature



4. Conclusion

The regime for cultural objects in European Uniooesl not consist of Community
instruments defining and enforcing EC policies tloe protection of national and European
treasures. The EC confirms national policies andkseto co-ordinate their different
approaches with respect to the preservation obnatitreasures within national boundaries.

The preservation of cultural heritage provides sangple of an area in which the European
legal system does not replace national laws bgtead, simply adds common regulations.
The Member States are left to retain their ownrdedins of national treasures.

The regulation of this area in the Czech law hasundergone fundamental changes after the
entry of the Czech Republic to the EC. The systépratection is very similar like before'l
May 2004. Only the regulation of return proceediagsl “European” export licences were

introduced.
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