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SPECIFICITY OF VAT
IN CONSTRUCTION SERVICES

Julia Dobrowolska

Uniwersytet Mikotaja Kopernika w Toruniu, Poland

Abstract in original language

Branza budowlana jest jednym z kluczowych elementéw gospodarki.
W sposob szczegdlny wplywa na sytuacje ekonomiczna przedsigbiorstw
z innych branz, dzigki czemu rozwdj sektora budowlanego w istotny spo-
s6b pomaga oceni¢ wzrost gospodarczy calego panstwa. Firmy budowlane,
jako przeszkode w prowadzeniu dzialalnosci, wskazuja m.in. wciaz zmie-
niajace si¢ regulacje prawno-podatkowe. Prezentacja porusza biezaca pro-
blematyke podatku VAT w ustugach budowlanych. Na wykladzie zostana
poruszone takie tematy jak: $wiadczenia zlozone w ustugach budowla-
nych, preferencyjna stawka budownictwa objetego spotecznym programem
mieszkaniowym oraz dokumentacja na potrzeby podatku VAT. Ponad to,
wyklad szczegdlng uwage poswigca problematyce momentu powstania obo-
wigzku podatkowego, z uwzglednieniem protokotu zdawczo-odbiorczego.
Prezentacja oparta na analizie przepiséw podatkowych, aktualnego orzecz-
nictwa Sadéw Administracyjnych w Polsce oraz Trybunatu Sprawiedliwosci
Unii Europejskiej a takze wydanych indywidualnych interpretacjach podat-
kowych przez Dyrektora Krajowej Informacji Skarbowej w Polsce.

Keywords in original language
Podatek; stawka podatku; ustugi budowlane; ustugi budowlano-montazowe;
podatek od wartosci dodane;.

Abstract

The construction industry is one of the key elements of the economy. It has
a special impact on the economic situation of enterprises from other indus-
tries, thanks to which the development of the construction sector signifi-
cantly helps assess the economic growth of the entire country. Construction
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companies point to, among others, as an obstacle to running their business:
constantly changing legal and tax regulations. The presentation addresses
the current issues of VAT in construction services. The lecture will cover
topics such as: complex benefits in construction services, preferential rate
for construction covered by the social housing program and documentation
for VAT purposes. Moreover, the lecture pays special attention to the issue
of the moment when tax liability arises, taking into account the delivery and
acceptance protocol. The presentation is based on the analysis of tax regula-
tions, current case law of the Administrative Courts in Poland and the Court
of Justice of the European Union, as well as individual tax interpretations
issued by the Director of the National Tax Information in Poland.

Keywords

Tax; Tax Rate; Construction Services; Construction and Assembly Services;
Value Added Tax.

1 Introduction

Construction and construction and assembly services constitute a problem-
atic area of tax law. The aim of the article is to analyze the implementation
of the provision of the directive imposing preferences for selected con-
struction services into Polish law. This is because Polish regulations con-
tain many unclear terms and concepts that constitute a source of disputes
between taxpayers and tax authorities. Moreover, these regulations exclude
the application of preferences to assembly services, which are an import-
ant element of the construction industry. The article is an analysis of the
Binding Rate Information (WIS — Wiazace Informacje Stawkowe) issued
in Poland, the jurisprudence of Polish administrative courts and the juris-
prudence of the CJEU. The following article tries, in particular, to answer
the question of which assembly services may benefit from preferences
under Polish tax law.
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2 Specificity of VAT in Construction Services

The construction industry is one of the key elements of the economy.
Construction companies are responsible for the proper infrastructure of the
country and provide jobs. Moreover, the construction industry has a special
impact on the economic situation of enterprises from other sectors of the
economy (metal, chemical, transport, trade, financial industries), therefore
the development of the construction sector significantly helps to assess
the economic growth of the country. Economic analyzes of European and
global countries show that the greater the demand for construction services,
the faster the economy develops.

For this reason, the construction industry is constantly monitored and
is an area of particular concern for politicians and state authorities.
However, despite the efforts of the state, owners of construction compa-
nies still encounter many difficulties in running their business. Construction
activity is an activity subject to many legal procedures — in particular qual-
ity and safety standards, as it is an industry that strongly interferes with
the environment and, if improperly managed, may pose a threat to citizens.
Entrepreneurs also point to constantly changing legal and tax regulations
as obstacles. Frequent legislative changes have a negative impact on invest-
ment planning and company development, both in the short (1 year) and
long (5 years) time horizon. It is worth noting that a particular difficulty for
entrepreneurs is not only the too fast pace of legislative changes, but also
the unified method of applying the provisions already in force.'

Construction and construction and assembly services (PL: ustugi budow-
lane oraz budowlano-montazowe) are generally subject to the basic value
added tax rate of 23%. However, the Goods and Services Tax Act intro-
duces the possibility of applying a lower value added tax rate. Tax preference
is available to selected construction services provided under the social hous-
ing program. This provision was introduced into the Act on 1 January 2008
as a result of the entry in item 10 of Annex III to Directive 2006/112/EC.
This annex contains alist of goods and services that may be taxed ata reduced
1 KAZMIERCZAK, D. Znaczenie sektora budownictwa dla krajowej gospodarki

w latach 2016-2020. Nowoczesne Budownictwo Ingynieryjne. Polski Zwiazek Pracodawcow
Budownictwa, 2021, vol. 94, no. 1, January—February, pp. 28-31.
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rate.” From 6 April 2022, item 10 of Annex III to Directive 2006/112/EC
reads as follows: “supply and construction of residential buildings within the frame-
work of social policy, as defined by the Member States; renovation and reconstruction,
including demolition and reconstruction, and repairs of residential buildings and private
residential buildings; rental of real estate for residential purposes.” Additionally, the
previous regulation may have seemed more favorable for taxpayers, because
services performed on infrastructure accompanying residential buildings
also benefited from the reduced rate. The new wording of the regulation
prevents the application of a lower rate to services related to the installation
of fences, external connections, and roads and access roads “social benefit”
contained in an EU provision is not defined in the Directive, and therefore
each Member State can determine its conditions independently. The dis-
cussed preference is regulated in art. 41 section 12 of the Polish Act.

Art. 41

paragraph 2. For goods and services listed in Annex No. 3 to the Act, other

than those classified according to the Polish Classification of Goods and Services

in the grouping of food related services (PKW iU 56), the tax rate is 7%, subject

to Art. 114 section 1 and art. 1381 section 4.

paragraph 12. The tax rate referred to in section 2, applies to:

delivery, construction, renovation, modernization, thermal modernization, recon-

struction or maintenance works relating to buildings or their parts included in the

construction industry covered by the social housing program.

As stipulated in Art. 41, section 12, a reduced rate of 8% applies to the
above-mentioned construction covered by a social housing program,
the conditions of which are specified in Art. 41 section 12a and 12b.
Paragraph 12a defines the definition of construction covered by the social
housing program, indicating what construction objects may be considered
housing construction objects. The first criterion for applying a preferential
rate refers to the type of facility in which the services are provided. The
regulation is based on the Polish Classification of Construction Objects
(PKOB). The use of tax preferences, apart from the PKOB classification,
is also related to the definition of housing construction facilities contained

2 SASIN, W. Polska Klasyfikacja obiektdw budowlanych e stawkami VAT g informaciq o podatku
od towardw i nstng w budownichie. Skierniewice, 2008., pp. 5.
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in Art. 2 point 12 of the Act (statutory dictionary). This definition indi-
cates another requirement enabling the use of the preferential rate, which
is permanent residence. This condition is vague and there is no legal defi-
nition of the concept of “permanent residence” in the Tax Act itself, nor
in any other legal acts. Due to the lack of permanent residence in recent
years, the Tax Offices excluded the possibility of applying a lower rate of tax
on goods and services for construction works performed in student dor-
mitories, even though they were explicitly classified as collective residence
buildings. The tax offices questioned the fulfillment of the housing pur-
pose, pointing out that such facilities meet a consumer purpose, due to the
fact that the studentis stay in the dormitory is only temporary and is not
related to permanent residence in order to meet the housing needs of peo-
ple who live in the room/apartment they are staying in.” The final decision
was made on 13 April 2023, where the court sided with the taxpayer and
classified the student home as meeting the condition of permanent resi-
dence. Currently, tax authorities allow a lower rate to be applied to services
provided in student dormitories.* The building of the monastery also meets
the criteria for permanent residence, although it is not mentioned directly
in the PKOB.> However, the above-mentioned PKOB classes still exclude
rest houses and summer houses, as well as penitentiary buildings, barracks
and detention facilities®. In the matter of summer houses, on 9 May 2024,
Zbigniew Stawicki (Undersecretary of State, Deputy Head of the National
Tax Administration) issued a response to interpellation No. 2550 (case ref-
erence number: DNK©6.054.3.2024), indicating no change in the position
of the tax authorities in regarding the current tax rate for services provided
in summer houses.

3 Judgment of the Provincial Administrative Court in Opole of 14.2.2024 (file reference
number: I SA/Op 334/23).

4 Judgment of the Supreme Administrative Court of 13.4.2023 (frn: I FSK 1727/22).

5 Binding rate information of 17.5.2023 (0111-KIDSB1-1.440.32.2023.3.]]).

6 E.g judgments of the SAC of 13.4.2023 (frn: I FSK 1727/22), PAC in Wroclaw
of 11.5.2022 (frn: I SA/Wr 1144/21), PAC in Olsztyn z of 27.6.2007 (frn: I SA/Ol
230/07), Resolution of the Supreme Administrative Court of 5 judges of 30.8.1999,
(frn: FPK 1/99), BORSZOWSKI, P. Glosa do nchwaly NSA 2 dnia 1 lipea 2002 r., sygn.
akt FPK 3/02.
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In addition to meeting the definition of a residential building, Art. 41, sec-
tion 12b imposes another condition, which is the limit on the building area.
According to the above-mentioned regulation, residential premises cannot
exceed 150 m?, and single-family residential buildings — 300 m®. Importantly,
exceeding the given limits does not completely exclude the application
of a lower tax rate, but only prevents it from being applied to the entire ser-
vice provided. The next paragraph of the article introduces a solution if the
facility exceeds the statutory limits. This solution is to apply a lower rate
in proportion to the share of the limit in the total usable area. Although the
calculations are not complicated, this provision is another example of the
use of the concept of usable area, which is vague and undefined in the
Act. Neither the Value Added Tax Act nor the implementing acts to the
Act define what “usable area” is. The legislator does not refer to other acts
specifying the method of calculating usable area, even though there are
many definitions of this concept in the Polish legal system. Apart from the
method of calculating the usable area itself, it is also important to determine
which rooms are included in the residential part of the building and are
therefore subject to the sum of the usable area. It can be assumed that the
“residential” part of a residential building includes living rooms (kitchens,
lounges, bedrooms), auxiliary rooms, basements and general use rooms (e.g.
trolley rooms, drying rooms, winter gardens, i.e. fully built-in balconies with
walls and a roof). However, the doctrine raises doubts regarding the inclu-
sion of, among others, in the usable area: terraces. However, in the case
of garages, it should be considered that a garage located in the common
body of a single-family residential building has a common usable area with
it, and is therefore included in the total usable area. The situation will be dif-
ferent in the case of an independent residential premises in which the usable
area does not include the common property, i.e. those parts of the building
that are not exclusively used by the owners of the premises (e.g. staircases,
lifts, common rooms, e.g. wheelchairs, drying rooms.).”

Determining what falls under the scope of a social housing program is dif-
ficult for taxpayers. Many applications for the issuance of WIS concern
7 E.g judgments of the PAC in Warszawa of 16.1.2015 (frn: IIT SA/Wa 1618/14), indi-

vidual interpretation of tax law of 15.4.2016 (IBPP2/4512-19/16/KO), of 19.1.2018
(0112-KDIL2-2.4012.499.2017.2.AKR).
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the fulfillment of the requirements contained in the regulation by the con-
struction service itself. Most inquiries of this type concern the possibility
of applying preferences to assembly services, because the regulation ignores
this element of the construction industry. Until the end of 2010, this prob-
lem did not arise in practice due to the extension of the 7% tax rate to all
construction (construction and assembly) works related to residential build-
ings.” Currently, however, only the following services can benefit from the
reduced rate: delivery, construction, renovation, modernization, thermal
modernization, reconstruction or maintenance works. Moreover, only those
activities that relate to the building, not its equipment, can benefit from the
preferential tax rate. Taxpayers are therefore wondering whether the assem-
bly service they provide, if it does not constitute construction or renovation,
can be considered modernization or thermal modernization and whether
it is related to the building or only to part of its equipment. The concept
of construction and assembly services, similarly to construction services,
is not defined in the Value Added Tax Act. Using the Great Dictionary of the
Polish Language PWN, assembly means: placing the device in its proper
place. A device, in turn, is: an object with a complex structure that per-
forms or facilitates a specific task. It can therefore be assumed that assembly
means assembling machines, apparatus and devices from ready-made parts;
assembling and installing technical equipment, connecting separate parts
into a whole. Therefore, the concept of assembly refers to such a method
of operation, as a result of which independently existing parts create a prod-
uct that is a completely new whole. Modernization, on the other hand, is the
modernization and improvement of something. In the past, there was a dis-
pute regarding the installation of kitchen or bathroom furniture. The tax
authorities questioned the possibility of applying the preferential rate to the
above-mentioned services because, according to the authorities, they con-
cerned equipment and not a building, or they constituted the sale of goods
within the meaning of the Act and not a construction service. However,
in 2017, the following provisions appeared in Council Implementing
Regulation (EU) No. 282/2011 of 15 March 2011, laying down implement-
ing measures for Directive 2006/112/EC on the common system of value

8 BARTOSIEWICZ, A. VAT. Komentarg. XVII ed. 2023, art. 41, poz. 31.
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added tax: Art. 13b, 31a—31c. According to these regulations, real estate ser-
vices only cover those services that have a sufficiently direct connection
with the property in question. Services are considered to have a sufficiently
direct connection with the property in the following cases:

a) when they originate from real estate, and the real estate is a compo-
nent of the service and is a central and necessary element from the
point of view of the services provided,;

b) when they are provided in relation to or intended for real estate and
are intended to change the legal or physical condition of the real
estate.

The regulation also lists examples of real estate services, such as the instal-
lation or assembly of machinery or equipment, which are considered real
estate once installed or assembled.

Therefore, the “durability” of the services provided determines whether
to benefit from the tax preference for assembly services. This additional
condition already existed in Polish tax law, as it appeared directly in the res-
olution of 24 June 2013, issued by the Supreme Administrative Court com-
posed of seven judges: U the legal status in force since 1 January 2011 a compre-
hensive service consisting in the design, adjustment and assembly of components in a way
that, together with the structural elements of the building or its part, constitutes a perma-
nent furniture structure, performed in buildings included in the construction industry cov-
ered by the social housing program, constitutes a modernization service taxed at a reduced
rate of tax based on Article 41, section 12 in connection with section 2 of the Act
of 11 March 2004 on tax on goods and services.”’

By contrast, the judgment of the Supreme Administrative Court
of 10 June 2016, provides an interpretative guideline regarding the concept
of “durability”: ‘G particular, it is important that the dismantling of the structure
will result in damage to the elements of the structure, as well as damage to the perma-
nent structural elements of the building (premises), resulting from the removal of fasteners
of furniture elements”. According to the Supreme Administrative Court, we are
dealing with a permanent development (construction, installation) also when
the dismantling of such a development causes damage to the elements

9 Resolution of the Supreme Administrative Court of 7 judges of 24.6.2013 (frn:
I FPS 2/13) ON-SAIWSA 2014/1/4.
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of this development, as well as damage to permanent elements of the build-
ing (premises), resulting from the removal fastening furniture clements.
However, the structure of the building itself, understood as the foundation,
lintels, ceilings, roof, etc., does not have to be damaged by the fact of dis-
mantling the furniture. The concept of “durability of the structure” and
“durability of the connection” does not have to be related to “inseparability”,
because it depends on the joining technique (determining the use of specific
connectors), which is appropriate from a technical point of view, taking into
account the type of joined elements and the function they perform.'

It can therefore be concluded that if the elements sold by the taxpayer and
later assembled in a residential building are individually prepared (so-called
custom-made), permanently installed in the building (premises), creating
a new quality, and it is not possible to re-use these elements (i.e. transfer-
ring them to another building), the above-mentioned service can be treated
as a service (construction or modernization of a building or premises)."!

The current case law no longer shows any doubts regarding the installation
of permanent construction elements in the kitchen or bathroom, and the
authorities confirm the possibility of applying a lower rate to these ser-
vices."”” Howevet, other assembly services remain a problematic tax atea.
The concept of “durability” is a vague concept and raises many controver-
sies. It also constitutes an additional challenge for employees of tax authori-
ties who, not having professional knowledge of construction techniques, are
forced to assess the durability of a given service through the techniques and
methods of its implementation.

An analysis of the latest issued letters indicates that the tax authorities allow
the use of a lower rate for the installation of heat pumps, monitoring sys-
tems, air conditioning devices, central vacuum cleaner installations or fire-
place inserts — as a modernization service. In addition, the modernization
also included the installation of wall coverings and decorations, as well

10 Judgment of the SAC of 10.6.2016 (frn: I FSK 1940/14).

11 BARTOSIEWICZ, op. cit., art. 41, poz. 31.

12 H.g binding rate informations of 10.4.2024 (0111-KIDSB1-1.440.528.2023.3.WE),
21.3.2024  (0111-KDSB1-2.440.371.2023.6.DS), ~ 20.3.2024  (0111-KDSB1-
1.440.495.2023.3.]]), 18.3.2024 (0111-KDSB1-2.440.259.2023.9.DS), 15.3.2024
(0111-KDSB1-2.440.372.2023.5.IKR).
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as the installation of glass panels. In turn, floor covering installation services
may be considered as construction, and maintenance of the technical condi-
tion of the garage door as renovation."”

However, the tax authorities point to services that cannot benefit from the
reduced rate, e.g. glass replacement service, installation of lighting fixtures,
or installation of a terrace roof — because they only supply the building with
equipment elements that do not constitute its structural elements (however,
they still constitute a construction service — not benefiting from preferences,
and not the sale of goods.)"

The biggest differences in interpretation concern the installation of blinds
and awnings. Some of the WIS decisions enabled the application of a pref-
erential rate to the above-mentioned services — considering them as mod-
ernization of a building. At the same time, many issued letters deny the
possibility of using preferences, thus negating the inclusion of the service
as a modernization service, additionally pointing out that such installation
does not permanently affect the building. Issuing WIS decisions on the
installation of blinds, roller blinds and awnings by the tax authorities may
seem discretionary, because they apply a different tax rate to almost identi-
cal factual situations. The services discussed have already been the subject
of consideration by administrative courts, which allowed the application
of a preferential rate. However, divergent WIS decisions are still issued."
In March this year, two services regarding the installation of awnings were
resolved by the Provincial Administrative Courtin Opole. On 13 March 2024,

13 Binding rate informations of 15.3.2024 (0112-KIDSIL.2-2.440.28.2024.3.1H), 5. 3.2024
(0112-KDSI1.2-1.440.30.2024.3.MW), 5.3.2024 (0112-KIDDSI.2-1.440.21.2024.3.NR),
23.2.2024  (0111-KDSB1-1.440.412.2023.5.G), ~ 20.10.2021 (0111-KDSB2-
1.440.246.2021.3.SK), 10.11.2021 (0111-KDSB2-1.440.325.2021.1.SK), 17.8.2020
(0112-KDSL1-2.450.312.2020.3.BR), 13.6.2022 (0111-KDSB2.1.440.90.2022.2.AZG),
13.1.2022  (0111-KDSB2-1.440.351.2021.2.MS), ~ 18.3.2021 (0112-KDSL2-
1.450.1283.2020.2.JKS), 23.11. 2021 (0112-KDSL1-2.440.232.2021.3.AP).

14 Binding rate informations of 12.1.2024 (0111-KDSB1-1.440.361.2023.3.WF),
19.1.2022  (0111-KDSB2-2.440.312.2021.3.AP), ~ 9.12.2021 (0111-KDSB2-
1.440.291.2021.3.MS), 15.06 2021 (0111-KDSB2-1.440.103.2021.2.MS).

15 Binding rate informations with 23%: of 14.2.2024 (0111-KIDSB1-1.440.130.2023.7.WF),
25.1.2024  (0111-KDSB1-2.440.35.2023.10.DS), ~ 6.10.2023 (0111-KDSB1-
2.440.234.2023.3.IKR).  Binding rate informations with  8%: 12.10.2023
(0113-KDIPT1-1.4012.858.2018.11.AKA),6. 10.2023(0115-KDIT1-1.4012.202.2019.10.RST),
3.8.2023 (0115-KDIT1-1.4012.230.2019.7.MZ).
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this court issued two rulings allowing the application of a lower rate.
According to the panel of judges, these services “meet the characteristic
of durability, i.e. suitability for use for a long time, allowing for qualification
as modernization activities.” These judgments seem to discuss the prob-
lematic issue in detail and therefore give taxpayers hope for an end to the
long-standing dispute.

In summary, in order for a construction service to benefit from the dis-
cussed preference, it is necessary to meet the following conditions:

1. The service concerns delivery, construction, renovation, moderniza-
tion, thermal modernization, reconstruction or maintenance works.
If the service involves assembly, this assembly permanently affects
the structure of the building.

2. The service is provided in a residential building or a part of it (exclu-
ding commercial premises), a residential premises in a non-residential
building classified in the PKOB in section 11, in the building
of a health care institution providing accommodation services with
medical and nursing care, especially for elderly and disabled people,
or concerns micro-installations functionally related to the above
buildings.

3. The facility to which the service applies meets the conditions for per-
manent residence.

4. The works are performed in this facility or concern installations clo-
sely related to the building’s structure.

3 Conclusion

If the construction service involves assembly, it is necessary to assess the
impact of the assembly on the building’s structure and its durability. If such
assembly causes permanent changes in the building and its dismantling
could cause damage to the building — such a service may benefit from a pre-
ferential rate in Poland. In other cases, all construction services are taxed
at 23%. Legal provisions regarding this area of tax law should be more clear
for taxpayers.

Finally, it is worth noting that the correct rate of value added tax should
be determined by legal provisions, not habit or current practice.
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VLIV ZAVINENI DANOVEHO SUBJEKTU
NA POSUZOVANI PODVODU NA DPH

Pavel Hajek

Pravnicka fakulta, Masarykova univerzita, Ceska republika

Abstract in original language

Podvodim na DPH se spravni soudy vénovaly nescetnekrat. Ve svych zave-
rech vsak pfili§ nezohlednovaly specifika jednotlivych forem zavinéni. Soudy
totiz posuzovaly zavery spravee dané o tom, ze dafiovy subjekt o podvodu
vedel ¢i minimalne védét mohl a mel. Za této situace proto nebylo nezbytné
nutné formy zavinéni striktné rozliSovat. V poslednich nékolika letech
se ovsem Nejvyssi spravni soud opakované zabyval také ryze védomou
ucasti danovych subjektd na podvodu, diky ¢emuz doslo k vyvoji dosavadni
judikatury. Tento clanek se proto vénuje jednotlivim specifikim pfi proka-
zovani ucasti danového subjektu na podvodu na DPH z pohledu védomé
a nedbalostn{ Gcasti na ném.

Keywords in original language

Podvod na DPH; Védoma udcast na podvodu na DPH; Forma zavinéni
u podvodu na DPH.

Abstract

The administrative courts have dealt with VAT fraud countless times.
However, their conclusions have not considered the specifics of individ-
ual forms of fault. In fact, the courts have judged the conclusions of the
tax administrator that the tax subject knew or at least could and should
have known about the fraud. In this situation, it was therefore not strictly
necessary to distinguish the forms of culpability. In the last few years, how-
ever, the Supreme Administrative Court has repeatedly dealt only with the
intentional participation of taxpayers in fraud, which has led to an evolu-
tion of the existing case law: This article therefore focuses on the specifics
of proving the taxpayer’s participation in VAT fraud from the perspective
of intentional and negligent participation.
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Keywords

VAT Fraud; Intentional Participation in VAT Fraud; Form of Culpability
in VAT Fraud.

1 Uvod

Za splnéni podminek § 72 a § 73 zdkona ¢. 235/2004 Sb., o dani z pfidané
hodnoty, ma dafiovy subjekt narok na odpocet DPH. Jak vsak plyne z judi-
katury Soudntho dvora Evropské unie, na kterou navazala judikatura ceskych
soudu, narok na odpocet je namisté odepiit v piipadé, ze plnéni, na které
je odpocet uplattiovan, ma charakter podvodu na DPH.! Pro tplnost je nutné
dodat, Zze predtim, nez se spravce dané muze zacit zabyvat pifpadnou tcasti
danového subjektu na podvodu na DPH, musi mit postaveno na jisto, ze doslo
k faktickému uskute¢néni zdanitelného plnéni.* Az nasledné mize zacit posu-
zovat pifpadnou ucast subjektu na podvodu. Jak bude dale popsano, spravce
dané posuzuje mozné odepieni naroku na odpocet z diivodu tcasti na pod-
vodu na DPH obvykle ve tfech krocich, vychazejicich z tzv. ,,Axel-Kittel
testu.’ Konkrétné se zabyva tim, zda doslo v rimdi fetézce datiovych sub-
jektt k naruseni neutrality DPH, zda danovy subjekt o tomto naruseni védél
¢i vedét mohl a mel, a zda piijal dostatecna opatfeni k tomu, aby se podvodu
neucastnil. Pro odepfeni naroku na odpocet neni pfitom rozhodné to, zda
ma danovy subjekt z podvodného plnéni jakykoliv prospéch.*

Zavinéni lze vymezit jako psychicky vztah jednajiciho k jeho protipravnimu
jednani. Zavinén{ se obvykle déli na imysl a nedbalost. Tyto dv¢ kategorie
zavinéni Ize dile rozdélit na umysl pfimy a nepfimy, resp. nedbalost védo-
mou a nevédomou.” Judikatura Soudniho dvora Evropské unie tykajici

1 Rozsudek Soudniho dvora ze dne 21. 6. 2012, ve spojenych vécech C-80/11 a C-142/11.

2 Rozsudek Nejvyssiho spravantho soudu ze dne 5. 10. 2016, ¢.j. 6 Afs 170/2016-30,
¢i rozsudek Nejvyssiho spravaiho soudu ze dne 21. 12. 2016, &.j. 6 Afs 147/2016-28.

3 K tomu blize viz BRYCHTA, K., KUPCIK, P, PROCHAZKA, V. Pojmové znaky pod-
vodu na DPH v judikatufe Soudniho dvora Evropské unie. Casopis pro pravni védu a praxi
2021, ro¢. XXIX, €. 3, 5. 633664, s. 637. DOL https://doi.org/10.5817/CPVP2021-3-8

4 Rozsudek Nejvyssiho spravntho soudu ze dne 25. 6. 2015, ¢.j. 6 Afs 130/2014-60,
¢&.3275/2015 Sh. NSS, a usneseni Soudniho dvora ze dne 14. 4. 2021, ve véci C-108/20.

5 Zavineéni. Int HENDRYCH, D. a kol. Privnicky slovnik. 3. vyd. Praha: C. H. Beck, 2009.
Dostupné z: https://app.beck-online.cz/bo/document-view.seamrdocumentIld=nnp-
tembghfpw64zrguxhuylwnfxgk3tj&grouplndex=0&rowIndex=0&refSource=search
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se Ucasti na podvodu rozlisuje toliko icast védomou (danovy subjekt o pod-
vodu védel) a nedbalostni (danovy subjekt o podvodu védét mohl a mél).
Soudni dvir totiz vychazi z pfedpokladu, Ze pro odepfeni naroku na odpo-
¢et neni rozhodné to, Ze pro toto odepfeni naroku na odpocet neexistuji
vnitrostatn{ pravidla, pokud je na prokazano, ze osoba povinna k dani méla
veédét ¢i védela, ze se podilela na podvodu na DPH.® Toto pojmoslovi ve své
rozhodovaci praxi pfevzal i Nejvyssi spravni soud, byt’ lze uznat, Ze i ten
se od n¢j v ojedinélych piipadech caste¢né odchyluje. Nasledujici text vsak
bude rozlisovat pouze mezi védomou a nedbalostni ucastni danového sub-
jektu na podvodu a bude tak respektovat pojmoslovi majoritni judikatury
Nejvyssiho spravniho soudu i Soudniho dvora Evropské unie.

Cilem tohoto ¢lanku je zjistit rozdily prokazovani podvodu v piipadé ode-
pfeni naroku z divodu védomé a nedbalostni ucasti danového subjektu
na ném. K naplnéni cile je stanovena vyzkumna otazka: ,,Jak se lis{ pro-
kazovani védomé a nedbalostni dcasti danového subjektu na podvodu
na DPH?*. Dosavadn{ odborna literatura se rozdilim v zavinéni pfi proka-
zovani podvoda na DPH prakticky nevénuje, jelikoz se mezi formami zavi-
nénf v judikatufe spravnich soudu zacalo rozliSovat az v poslednich nékolika
letech. Pro formovani zavérua je proto nutné vychazet predevsim z recentni
judikatury Nejvyssiho spravai soudu.

2 Naruseni neutrality

Prvnim krokem k odepfeni naroku na odpocet dané z dtivodu tcasti datio-
vého subjektu na podvodu na DPH je identifikace naruseni neutrality (dafno-
vého podvodu). Samotny podvod na DPH nema zadnou zakonnou definici
a neni pfesné vymezen ani v judikatufe. Lze jej vSak charakterizovat jako
situaci, ve které jeden z ucastnfkd neodvede do vefejného rozpoctu dan
z pfidané hodnoty a dalsi si ji odecte. Tato transakce pfitom musi byt pro-
vedena za ucelem ziskani zvyhodnéni, resp. byt nestandardni z pohledu béz-
nych obchodnich ujednini.” Musi tak existovat fetézec subjektd a v ramci
6 Rozsudek Soudniho dvora ze dne 18. 12. 2014, ve véci C-131/13.
7 Rozsudek Soudniho dvora ze dne 21. cervna 2012, ve spojenych vécech C-80/11
a C-142/11, rozsudek Nejvyssiho sprivaiho soudu ze dne 21. 4. 2010, ¢.j. 9 Afs

94/2009-156, a rozsudek Nejvyssiho spravatho soudu ze dne 21. 4. 2016, ¢&.j. 4 Afs
295/2015-45.
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predprodeje zbozi ¢i sluzeb mezi nimi musi dojit k naruseni neutrality dané
za nestandardnich okolnosti. Takovy fetézec muze byt tvofen pouze dvéma
subjekty, ale mize jej tvofit i nekolik desitek ¢i stovek ¢lanki.®
Pro podvod na DPH je pomérné typické, ze jej neni mozné nad veskerou
pochybnost prokazat.’ Casto se totiz nenf mozné se dopatrat toho, z jakého
konkrétniho divodu doslo k naruseni neutrality, kdo byl jeho organizatorem
a kdo konkrétni beneficienti. Judikatura tak po spravci dané vyzaduje, aby
jednotliva zjisténi tykajici se existence podvodu dikladné popsal a podlozil
je relevantnimi podklady, které jsou soucasti spravniho spisu.'’ Z judikatury
Nejvyssiho spravntho soudu lze dovodit nekolik zdkladnich vychodisek,
z nichz lze v ramci posuzovani podvodu na DPH vychazet. Pfedné je tieba
fici, ze chybg¢jici dan nelze vzdy piesné vycislit. To je samoziejmeé logické,
jelikoz k naruSeni neutrality ¢asto dochazi u tzv. missing traderd, tedy chy-
béjicich clanka fetézce, jez jsou nasledné pro sprivee dané nekontaktni.!
Samotnému naruseni neutrality mize mit mnoho raznych podob. Nejvyssi
spravni soud za naruseni neutrality shledava zejména to, Zze danovy subjekt
nepoda danové pfiznani, popt. poda danové pfiznani, avsak nevykaze sporna
plnéni, nezaplati dan, ¢i je nekontaktni'? V recentni judikatufe Nejvyssi
spravni soud dokonce pfipustil, ze k naruseni daniové neutrality by ve spe-
cidlnich pfipadech mohlo dojit i tehdy, pokud danovy subjekt za konkrétni
zdanovaci obdobi podd danové pfiznani a dan odvede (v symbolické vysi),
avsak jeho pfedchozi nedoplatky dosahnou mnohondsobneé vyssi ¢astky.”
Samotné naruseni neutrality ovsem pro konstatovan{ zavéru o dafovém
podvodu nepostacuje. To totiz mutize svedcit toliko o podnikatelském selhani
danového subjektu. Spravce dané je tak povinen prokazat, ze k naruseni
neutrality doslo z divodu podvodného jednani. To typicky bude prokazo-
vat nestandardnimi okolnosti dot¢enych obchodt. V ramci nich mize vzit
8 Rozsudek Nejvyssiho spravniho soudu ze dne 10. 11. 2015, ¢.. 1 Afs 61/2015-46, a roz-
sudek Nejvyssiho spravniho soudu ze dne 10. 9. 2020, ¢&.j. 8 Afs 303/2018-52.
9 Rozsudek Nejvyssiho spravaiho soudu ze dne 30. 6. 2021, ¢.j. 2 Afs 37/2019-30.
10 Rozsudek Nejvyssiho spravaitho soudu ze dne 12. 6. 2019, ¢.j. 2 Afs 162/2018-43.
11 Rozsudek Nejvyssiho spravaiho soudu ze dne 28. 8. 2020, ¢.j. 8 Afs 232/2018-45.
12 Napt. rozsudek Nejvyssiho spravniho soudu ze dne 7. 8. 2019, ¢.j. 5 Afs 263/2018-51,
rozsudek Nejvyssiho spravniho soudu ze dne 1. 10. 2021, ¢.j. 6 Afs 191/2021-41, roz-
sudek Nejvyssiho spravaiho soudu ze dne 28. 8. 2020, ¢.j. 8 Afs 232/2018-45, rozsudek

Nejvyssiho spravniho soudu ze dne 13. 8. 2020, ¢.j. 7 Afs 428/2019-39.
13 Rozsudek Nejvyssiho spravniho soudu ze dne 10. 1. 2024, ¢.j. 8 Afs 243/2021-37.
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v potaz veskeré nestandardni okolnosti, mezi které patii zejména osobni,
obchodni a pravni vazby mezi dotcenymi subjekty. V ramci prvniho kroku,
zkoumani naruseni neutrality, pfitom neni podstatné, kdy tyto okolnosti
vysly najevo. Muze se tak jednat i o okolnosti, které v prabehu transakce
jednotlivé subjekty v fetézci nemohly védét."

3 Védomostni test

Pro druhy a tfeti krok posuzovani acasti danového subjektu na podvodu
na DPH se pfejalo oznaceni ,,védomostni test™. V ném spravce dané zkouma
védomost danového subjektu o podvodu na DPH a piipadné to, zda pfijal
dostate¢nd opatfeni k zamezeni své ucasti na podvodu. K odepfeni naroku
na odpocet nemusi byt nutné prokazano, ze daniovy subjekt o podvodu
vedel. Postaci pouze to, ze o podvodu védét mohl a mél, tedy Ze z informaci
jemu dostupnych v dob¢ realizace obchodt mohl a mél pojmout podezient,
ze dotcené plnéni mohlo byt zapojeno do nestandardniho obchodniho
fetézce. V tomto ohledu bude rozhodné zejména jednani samotného dano-
vého subjektu, kterému ma byt narok odepfen.’

Obecne tak plati, ze spravce dané by mel prokazat, ze danovy subjekt mohl
v dobé obchodovani pojmout podezieni o tom, Ze se Gcastni fetézce zasa-
zeného podvodem. Nestandardnost zjisténych okolnosti mize danovy sub-
jekt sporovat. Neni vsak povinnosti spravee dan¢ vyvracet jednotlivé namitky
danového subjektu spocivajici v tom, ze zjisténé okolnosti nejsou nestandardni.
Jeho povinnosti je prokazat, ze pramérny danovy subjekt, ktery by postupoval
s nalezitou obezfetnostl, by mel ze zjisténych okolnosti pojmout dostate¢né
pochybnosti o skute¢ném smyslu téchto transakei, tedy o mozném zatizeni

16

transakci daniovym podvodem.'® Obvykle tak nebude mozné klast danovému

subjektu takové okolnost, které nastaly az po uskute¢néni plnéni."”

Objektivni okolnosti vedouci k prokazani alespon nedbalostn{ ucasti dano-
vého subjektu na podvodu samy o sobé obvykle nebyvaji nezakonné.
Spravce dané vsak musi zjistit takové okolnosti, které ve svém souhrnu
tvoti fetézec diikazu, jenz bude logicky, a prokazuje, ze o danovy subjekt
14 Rozsudek Nejvyssiho spravniho soudu ze dne 10. 11. 2015, &.4. 9 Afs 163/2015-44.

15 Rozsudek Nejvyssiho spravniho soudu ze dne 27. 4. 2023, ¢.j. 7 Afs 160/2021-89.

16 Rozsudek Nejvyssiho spravniho soudu ze dne 3. 2. 2021, ¢.j. 4 Afs 177/2020-43.
17 Rozsudek Nejvyssiho spravniho soudu ze dne 19. 5. 2023, ¢.j. 5 Afs 3/2022-41.

27



COFOLA 2024 - CAST 1

o podvodu minimalné védét mohl a mél. Jednotlivé okolnosti tak nelze vytr-
havat z jejich kontextu." Byt’ je vzdy nutné jednotlivé okolnosti nutné vaimat
ve vzajemnych souvislostech, z judikatury Nejvysstho spravniho soudu lze
dovodit, ze za nestandardni okolnosti lze obvykle povazovat nestandardni
cenu plnéni, absenci pisemnych smluv, nestandardnosti v kontraktacnim
procesu, nedostatecnou kontrolu plnéni, nestandardni platebni podminky,
personalni propojeni, nedostatecné konkrétni smlouvy, ¢i nestandardni
strukturu danového subjektu.’” Uvedeny vycet nestandardnich okolnosti
je nutné vnimat toliko jako demonstrativni. Je totiz nemozné obsahnout ves-
keré nestandardnosti, ze kterych lze dovodit védomost dafiového subjektu
o0 své Ucasti na podvodu, ¢i alespon nedbalostni zapojeni do néj.

Ve tietim kroku spravce dan¢ zkouma piijatd preventivni opatieni dafo-
vého subjektu. Témi muze subjekt prokazat, ze byl skutecné v dobré vife,
ze se neucastni obchodu zasazenych podvodem na DPH.*’ V tomto kroku
nedochézi k pfenosu dikazntho bfemene ze spravee dané na danovy sub-
jekt, ackoliv by se mohl pozdavat opak. Moznost prokazani pfijeti dosta-
tecnych preventivnich opatfeni je nutné vnimat spise jako institut vyvinéni
z pravem zapovézeného jednani”!

Druhy a tfeti krok jsou velmi propojené. V praxi se lze totiz jen stézi setkat
se situaci, kdy by spravce dané dostatecné prokazal alespon nedbalostni
ucast daniového subjektu na podvodu ve druhém kroku, avsak zaroven
by danovy subjekt prokazal svoji dobrou viru, resp. to, ze pfijal dostatecna
opatfeni. Ve tfetim kroku totiz dafiovy subjekt muze napf. namitat to, ze meél
dostate¢né oSetfenou smluvni dokumentaci, ¢i fadné ovéfeného obchod-
nfho partnera. Jedna se pfitom o okolnosti, na kterych spravce dané bude
typicky prokazovat alespon nedbalostni tcast daniového subjektu na pod-
vodu ve druhém kroku. Danovy subjekt tedy muze prokazanim pfijeti dosta-
tecnych preventivnich opatfeni fakticky vyvratit zavéry spravce dané o moz-
ném zapojeni do podvodu.

18 Rozsudek Nejvyssiho spravniho soudu ze dne 25. 7. 2019, ¢.. 10 Afs 182/2018-42.

19 Napf. rozsudek Nejvyssiho spravniho soudu ze dne 6. 9. 2012, ¢.j. 7 Afs 59/2011-91,
rozsudek Nejvyssiho spravniho soudu ze dne 15. 2. 2022, ¢.j. 2 Afs 222/2020-35, roz-
sudek Nejvyssiho spravniho soudu ze dne 9. 11. 2022, ¢&.j. 2 Afs 100/2021-52.

20 Rozsudek Nejvyssiho spravniho soudu ze dne 24. 5. 2018, &.j. 9 Afs 194/2017-34.

21 Rozsudek Nejvyssiho spravaiho soudu ze dne 25. 7. 2019, ¢.j. 10 Afs 182/2018-42.
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4  Vliv zavinéni danového subjektu

Jak jiz bylo vyse vysvétleno, k odeptfeni odpoctu na DPH postaci i nedba-
lostni uc¢ast danového subjektu na podvodu. Danové organy proto v praxi
v drtivé vétsiné domeérku z duvodt podvodu na DPH voli zavér, ze danovy
subjekt o podvodu veédél, ¢i védét mohl a meél. Nasledny prezkum ve sprav-
nim soudnictvi tak z téchto zaveért vychazi. Judikaturu spravnich souda
je proto nutné vykladat tak, Ze se primarné vénuje nedbalostni tcasti dano-
vého subjektu na podvodu, pokud vyslovné nestanovi, Zze se zabyva Gcasti
védomou. Nedbalostni ucast by totiz z logiky véci mélo byt jednodussi
prokazat, tudiz se ji soudy vénuji primarné, byt tento postup nepovazuji
za nejvhodnéjsi.

Rozdily mezi obéma zpusoby zavinéni se v judikatufe Nejvyssiho sprav-
nfho soudu zacaly postupné zvyraznovat az v poslednich nékolika letech,
byt rozsudku tykajici se vyhradné védomé ucasti danového subjektu o pod-
vodu na DPH je stale poskromnu. Nejvyssi spravnif soud predné konstato-
val, Zze v piipad¢ védomé ucasti je nadbyte¢né posuzovani pfijatych preven-
tivnich opatfeni, jelikoz danovy subjekt nemohl byt v dobté vife.” Tento
zaver ve své podstaté navazoval na jiz vyfcené zaveéry Nejvysstho sprav-
nfho soudu, dle kterych pfipadd v dvahu posuzovani preventivnich opat-
feni pouze v takovych pfipadech, ve kterych neni jisté, zda danovy subjekt
o ucasti na podvodu na DPH védél.” Tyto zavéry jsou nepochybné logické.
V piipad¢, ze danovy subjekt o podvodu vedél a aktivné se jej ucastnil, nelze
jisté mit za to, ze mohl byt v dobré vife, ze se podvodu netcastni.
Nejviditelnéjsi specifika ale skyta predevsim druhy krok posuzovani, ve kte-
rém se hodnoti védomost dafiového subjektu o podvodu. Nejvyssi spravni
soud totiz pfipustil, ze o védomé ucasti na podvodu mohou svédcit také
okolnosti, které nastaly az po jeho skonceni. Musi se vSak jednat o takové
okolnosti, ktera budou sved¢it o tom, ze danovy subjekt o podvodu vedel
jiz v dobé jeho pachani* Lze si tedy pfedstavit, ze tyto okolnosti budou
typicky spocivat v tom, ze se danovy subjekt pokusi po dokonéeni podvodu
na DPH zahladit stopy, ¢i napf. zméni svoji obchodni ¢innost v okamziku
22 Rozsudek Nejvyssiho spravaiho soudu ze dne 10. 2. 2023, &.j. 8 Afs 174/2021-64.

23 Rozsudek Nejvyssiho spravniho soudu ze dne 16. 12. 2020, &.j. 6 Afs 154/2020-47.
24 Rozsudek Nejvyssiho spravaiho soudu ze dne 7. 9. 2022, ¢.§. 8 Afs 123/2020-84.
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zavedeni rezimu pfenesené daniové povinnosti na komoditu, se kterou byl
podvod pachan. Pro prokazani védomé ucasti také plati to, ze spravee dané
nemusi prokazovat, ze danovy subjekt védél v jakych detailech mechanismus
podvodu spocival a u kterého konkrétntho clanku fetézce doslo k naruseni
neutrality.”

Zaveér o vedomé ucasti danového subjektu na podvodu lze ucinit nejen
na zakladé toho, ze se danovy subjekt doznd, ale také v pifpade, ze jedi-
nym logickym vysvétlenim jeho pocinani je to, ze o podvodu musel vedeét.
Zaroven ohledné védomé ucasti plati, ze pfestoze podvod na DPH pro-
kazuje spravce dané, neni povinen domyslet vSechny myslitelné varianty
skutkového stavu, resp. mozna vysvétleni nestandardntho jednani dano-
vého subjektu. Pokud danovy subjekt tvrdi, ze jeho jednani bylo logické,
tizi ho k témto tvrzenim také diikazni povinnost.* Z uvedeného tak jinymi
slovy vyplyva to, ze pro formovani zavéru o védomé ucasti na podvodu
na DPH neni nezbytné nutné, aby spravce dan¢ disponoval toliko pfimymi
duakazy. Postaci, pokud védomou ucast prokaze feté¢zcem nepiimych dikazt
(objektivnich okolnosti), ze kterého bude zfejmé, ze datiovy subjekt o pod-
vodu védél. Proti témto zavéram se vSak danovy subjekt muze branit tim,
ze za béznych okolnosti nelogické jednan{ vysvétli a sva tvrzeni dolozi.
Judikatura Nejvyssiho spravniho soudu timto judikaturnim vyvojem odi-
vidn¢ reaguje na situace, ve kterych dafiovy subjekt své jednani obhajuje jen
stéz{ uvéfitelnym vysvétlenim, které vsak spravce dané prakticky nenf scho-
pen vyvratit. Tento zavér je nepochybné inovativai v tom, ze z konstantni
judikatury Nejvyssiho spravniho soudu vyplyva, ze podvod prokazuje toliko
spravce dané. Lze jej vSak povazovat za racionalni, a to 1 s ohledem na to,
ze spravce dané nedisponuje takovymi prostiedky, jako organy v trestnim
fizeni. Za této situace je vSak nezbytné nutné, aby zjisténé objektivn{ okol-
nosti svedcici o podvodu byly skuteéné zjevné nestandardni, coz by mélo
klast o to vys$si naroky na kvalitu dikazt shromazdénych spravecem dané.

25 Rozsudek Nejvyssiho spravantho soudu ze dne 18. 5. 2023, ¢.j. 8 Afs 201/2021-74,
¢. 4491/2023 Sb. NSS.
26 Rozsudek Nejvyssiho spravaiho soudu ze dne 29. 11. 2023, ¢&.j. 8 Afs 80/2021-186.

30



Darlové pravo v proménach ¢asu

5 Zaveér

Odpoved na stanovenou vyzkumnou otizku neni jednoducha. Z dosavadni
judikatury nevyplyva jakykoliv rozdil pfi posuzovani naruseni neutrality
v piipadé nedbalostni ¢i védomé ucasti danového subjektu na podvodu. Dle
mého nazoru by se zadné rozdily u obou forem zavinéni ani ¢init nemely.
Narusen{ neutrality musi byt logicky postaveno najisto jest¢ pfedtim nez
Ize ¢init jakékoliv tvahy o formé zavinéni danového subjektu. Co se tyce
veédomostniho testu, tak lze jednoznacné konstatovat, ze v ptipad¢ védomé
ucasti nenf tfeba zkoumat dobrou viru, resp. pfijata opatfeni k zamezeni
ucasti na podvodu.

O samotné védomosti Ize z dosavadni judikatury dovodit pouze to, ze muze
byt prokazana jak pfimymi, tak nepfimymi dukazy. Védomou ucast dafo-
vého subjektu muze spravee dané prokdzat pouze na zaklad¢ velmi silnych
dukazt, ze kterych bude jednoznacné vyplyvat, ze dafovy subjekt o podvodu
vedel. Pokud jiz na prvni pohled jsou zjisténé okolnosti vysvétlitelné jinak,
tedy ze danovy subjekt mohl jednat logicky (byt’ nestandardné) ¢i pouze
neobezfetné, pak mam za to, ze v takovém piipadé pouze z nich nelze védo-
mou ucast daniového subjektu na podvodu dovodit. Dtkazni bfemeno totiz
tizi spravee dané. Pokud vsak shromazdéné dukazy ve svém souhrnu svedéd
o tom, ze danovy subjekt o podvodu veédél, pak stale mize danovy subjekt
své nestandardni jednani vysvétlit. Sva tvrzeni vsak musi fadné prokazat.
Hlavni rozdil v prokazovani nedbalostni a védomé ucasti danového subjektu
na podvodu na DPH Ize tedy shledat v pozadavcich na kvalitu (do jisté miry
i kvantitu) dikaza shromazdénych spravcem dané, jez ve svém souhrnu
budou jednoznacne prokazovat, ze dafiovy subjekt o podvodu vedel. Pouze
za takové situace lze totiz vyloucit, Zze danovy subjekt nemohl byt v dobré
vife, popt. ze nepfijal dostatecnd preventivni opatfeni. Z uvedeného vsak
nelze dovodit to, ze dafiovy subjekt by mél rezignovat na prokazovani dobré
viry v piipadé, Ze jej spravce dané podezira z védomé tcasti na podvodu,
byt se ji formalné spravce dan¢ zabyvat nemusi. Lze totiz mit za to, ze ves-
keré relevantni dikazy tykajici se dobré viry dantového subjektu maji ptimy
vliv na posouzeni toho, zda o podvodu viubec védél ¢i dokonce toho, zda
o podvodu pouze védét mohl.
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THE INSTITUTION AND STRUCTURE
OF THE CHURCH TAX AS A FORM
OF CHURCH FINANCING
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Nicolaus Copernicus University, Torun, Poland

Abstract

The article takes a closer look at the institution of the church tax. The the-
oretical issue of the church tax covers its idea and genesis and the elements
of its construction (active and passive tax subject, tax rate). In addition, the
article covers the functioning of the church tax in the legal system of the
Federal Republic of Germany, where it is the main source of income for
church institutions, and where its specificity undoubtedly has many distin-
guishing features to show and emphasise its essence. The church tax can
take the form of a surcharge on personal income tax, a surcharge on prop-
erty tax and a surcharge on land tax. The German church tax is also lev-
ied on a payroll tax basis. The final considerations concern the attempt
to reception of the church tax in Polish law, taking into account the rulings
of the Constitutional Tribunal and the principles of freedom of conscience,
denominational, philosophical and religious neutrality of the state and the
equal rights of religious associations.

Keywords

Tax Law; Church Tax; Financing of Churches; Constitutional Law; Civil
Rights.

1 Introduction

The research objective of this thesis is to formulate the general assumptions
of the concept and model of church tax as a legal institution and to com-
prehensively examine the institution of church tax in force in a selected
European country.
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The main research thesis, which this thesis aims to confirm, can be con-
structed as follows — the obligatory church tax fulfils all the conditions to rec-
ognise this institution as a tax sexsu stricto, however, the introduction of this
solution into the Polish legal system is not possible, due to civil rights and
freedoms having their source in the Constitution of the Republic of Poland.

The work is also an attempt to confirm the auxiliary theses: the optional
church tax, due to its specificity, cannot be classified as a tax; the German
system of church tax, allows the idea of this tax to be shown most fully.

German solutions on church tax, most fully show its specificity and can
be a point of reference for the Polish legislator in legislative work. The juris-
prudence of the Federal Constitutional Court of Germany and the Federal
Administrative Court provides valuable guidance on the institution of the
church tax and its relationship to constitutional principles and the provi-
sions of the tax laws.

The introduction of a church tax system in Poland requires an analysis of con-
stitutional principles, in particular: the principle of equal rights of churches,
the principle of the impartiality of the worldview of public authority, the
principle of autonomy and independence of religious associations, the prin-
ciple of cooperation for the benefit of man, freedom of conscience and
religion and the principle of religious freedom. In order to assess the com-
patibility of the aforementioned principles with the institution of a church
tax, it is necessary to review the case law of the Constitutional Court.

The economic effects of the introduction of a church tax in Poland should
be considered in the ongoing legislative work. To determine them, it is nec-
essary to carry out economic inference based on econometric models
or other forecasting methods. The data necessary for the conducted research
are available in the databases of the Central Statistical Office. In addition,
reports on the implementation of the state budget, published by the Council
of Ministers, and budget laws for individual years are a valuable source
of knowledge.
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2  Church Tax in the Federal Republic of Germany

The church tax has all the characteristics of a tax as indicated in the German
Tax Otdinance'. According to § 3 of the AO, a tax is ‘a pecuniary consid-
eration of a gratuitous nature, imposed by a public body in order to raise
funds from the income of all those in respect of whom a factual situa-
tion is realised to which the law binds an obligation to provide a benefit™.
Analysis of this provision makes it possible to characterise the church tax
as a tribute: compulsory, gratuitous, public law and provided in cash.

The legal basis for church tax in the Federal Republic of Germany can
be divided into four groups: constitutional regulations, national laws, church
regulations and agreements between church and state. The multiplicity
of these regulations undoubtedly highlights the specificity of this tax’.

2.1 Elements of the Church Tax Structure

The active tax entity entitled to collect church tax in the German legal
system is most often a religious association. The constitutional regulation
of Article 140 of the Constitution® requites that a religious association has
the attribute of a corporation under public law. The granting of this attri-
bute is a matter for the authorities of the federal states, which, in granting it,
must be guided, among other things, by the premise of the permanence and
number of members of the religious community’.

In the state laws regulating church tax, the designation of the active entity
is of a general nature, often using the wording ‘authorised church’ or ‘autho-
rised religious or philosophical association’. Church regulations approved
by the state authority entity, specify in detail the entity to which the tax
is paid. Generally, it can be stated that the church tax can be paid to a local

1 Abgabenordnung vom 16. Mirz 1977, AO.

2 Stewern sind Geldleistungen, die nicht eine Gegenleistung fiir eine besondere 1.eistung darstellen und
von einem offentlich-rechtlichen Gemeimwesen ur Ergielung von Einnabmen allen auferlegt werden, bei
denen der Tatbestand zutrifft, an den das Gesetz die Leistungspflicht kniipft.

3 KOSEK, M. Podatek koscielny w niemieckim systemie prawnym. Ptock, 2004, p. 92.

4 Grundgesetz fiir die Bundesrepublik Deutschland vom 23 Mai 1949, GG.

5 See, for example, art. 137.5 Weimar Constitution: ,Anderen Religionsgesellschaften sind anf
ihren Antrag gleiche Rechte 3u gewdlbren, wenn sie durch ibre Verfassung und die Zabl ibrer Mitglieder
die Gewdhr der Daner bieten.
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community (e.g in the Catholic Church — a parish), in which case such a tax
is called Orzskirchenstener, or it can be paid to a larger community of a regional
nature (e.g in the Catholic Church — a diocese), in which case the church tax
is referred to as Landes or Didzesankirchenstener. The choice at which level the
church tax is administered is at the discretion of each religious community®.

A passive taxpayet, according to national law, is a person who belongs
to a particular church or other religious association and has his or her perma-
nent residence ot domicile in a particular federal state’. Therefore, in order
to be considered a taxpayer and liable to tax, the two aforementioned pre-
requisites must be met. When referring to the concept of belonging to a reli-
glous association, the national legislator takes into account its formal and
legal aspect. This affiliation should not be equated with a person’s beliefs,
worldview or the externalisation of religious feelings. Membership of a com-
munity is determined by a specific act, regulated by the rules enacted by the
church or religious association.

In the German legal system, the linking of tax liability to membership
of a particular church is highly controversial. The legislator does not provide
for a situation in which a person who is a member of a particular commu-
nity and benefits from all the goods resulting from that membership — does
not pay tax on a permanent basis. Tax evasion is possible by making a dec-
laration and deciding to withdraw from the Church. This state of affairs
underlines the obligatory nature of the church tax in the German system.

A further prerequisite for tax liability is that a person must have his or her
permanent residence or domicile on the territory of the federal state
in which the law applies. The rule resulting from this condition is called
Territoridlitatsprinzip, it excludes the rule of nationality. Consequently, for-
eigners are also subject to the tax obligation if they fulfil the other prereq-
uisites to which the Land Act and the church regulations bind the obligation
to benefit.

6 KOSEK, op. cit., pp. 102-105.

7 See, for example, art. 3 Church Tax Act in Bavaria: ,,Gliubiger der Kirchenumlagen und
des besonderen Kirchgelds sind die gemeinschaftlichen Stenerverbande, Glanbiger des Kirchgelds sind
die gemeindlichen Steuerverbande. Schuldner der Kirchenstenern sind die Angeborigen der in Art. 1
genannten Gemeinschaften. Der Eintritt in eine solche Gemeinschaft bestimmt sich nach dem jeweiligen
Satzungsrecht der betreffenden Gemeinschaft.
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The Federal Constitutional Court and the Federal Administrative Court,
in their rulings, emphasise that legal persons cannot be liable for church tax®.
They base their argumentation on the fact that the prerequisite of member-
ship is not fulfilled — a legal entity, association ef. is not a member of any
religious association and is therefore not obliged to pay the tax.

The cessation of tax liability occurs in several cases: death of the taxpayer,
withdrawal from the Church, loss of domicile or permanent residence’.

It is within the competence of the national legislature to determine what
form the church tax may take. The religious association, on the basis of the
internal church regulations that are enacted, decides which form it chooses
to take. In the Federal Republic of Germany, the basic tax on the basis
of which church tax is most often paid is personal income tax (especially
in the Catholic and Protestant Church)'.

Several regularities emerge from the correlation between income tax and
church tax. As the basic (income) tax liability increases, the church tax liabil-
ity increases. This state of affairs supports the assertion that the size of the
church tax burden is derived from the wealth of the taxpayer and increases
as his or her income increases''.

The amount of church tax liability in Germany is determined by fixed rates.
Church tax in the German legal system most often takes the form of a sur-
charge on personal income tax. The rate for this form of tax is either 8
or 9% depending on the federal state. As previously shown, the basis for the
assessment of this form of tax is the amount of the liability resulting from
the basic tax. The choice of the rate is a matter for the relevant ecclesiasti-
cal authorities, in the case of the Catholic Church the competent authority
is the Diocesan Economic Council. Legal acts issued by ecclesiastical bodies,
require the approval of the state authorities.

8  See BeschluB3 des Ersten Senats des Bundesverfassungsgerichts vom 14. December
1965, BVerfGE 19, 206.

9 See § 5 Church Tax Act in the Ldnder of the former GDR: ,Sie endet 1. bei Tod mit Ablanf
des Sterbemonats, 2. bei Wegzng mit Ablanf des Kalendermonats, in dem der Wohnsitz anfgegeben
worden ist, 3. bei Kirchenaustritt mit Ablanf des Kalendermonats, der anf den Monat folgt, in dem die
Erklarung wirksam geworden ist.

10 KOSEK, op. cit., pp. 140—142.

11 KOSEK, op. cit., pp. 143.
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2.2 Forms of Payment of Church Tax

Church tax in the German legal system can be collected on the basis of:
1. personal income tax (Kzrchenstener vom Einkommen),
2. the property tax (Kirchensteuer vom Vermogen),
3. land tax (Kirchenstener vom Grundbesitz).

The common feature of all the above-mentioned forms of church tax is that
it is calculated on the basis of the classic, typical state tax.

The church tax paid in the form of a surcharge on personal income tax
is the main source of income for church institutions and the main form
of church tax — the revenue collected on the basis of this method of pay-
ment of church tax amounts to 95 per cent of the revenue collected from
church tax'2,

A passive taxpayer is a natural person who is permanently resident or domi-
ciled in the federal state, belongs to a religious association and is a taxpayer
of income tax. In the Catholic Church in Germany, the active entity is the
diocese (Diozdsankirchenstener).

The tax base is the amount a taxpayer is liable to pay in personal income
tax. Each taxpayer is taxed individually in relation to his or her income. The
exception is the taxation of the income of spouses. The Personal Income
Tax Act provides for three forms of taxation of married persons’ income:
joint, separate and special — in the tax year in which the marriage was con-
cluded”. The manner in which spouses are accounted for personal income
tax and the ‘type’ of marriage affect the amount of church tax liability.

The Church Tax Acts contain regulations for marriages of different religions.
By this is meant a marriage in which only one person belongs to a church
or other religious association entitled to collect church tax'. Until 1965, the
joint income of the spouses had to be taken into account when deter-
mining the basis for calculating the church tax if the spouses had opted

12 KOSEK, op. cit., p. 150.

13 See § 26 Einkommensteuergesetz in der Fassung vom 27. Februar 1987 (BGBL 1, s. 657),
EStG.

14 See §3 Gesetz tber die Erhebung von Steuern durch die Kirchen, Religions- und
Weltanschauungsgemeinschaften im ILande Hessen (Kirchensteuergesetz) In der
Fassung vom 12. Februar 1986.
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for joint taxation of their income in the personal income tax. The Federal
Constitutional Court declared such a method of determining the basis for
calculating church tax in the case of married couples of different religions
to be unconstitutional”. In arguing its position, the Coutrt pointed out that
it is impermissible to determine the tax liability for church tax, which only
one spouse is obliged to pay, by taking into account the income of the other
spouse who does not belong to a church or other religious association. The
decision of the Constitutional Court forced the legislator to change the way
in which the basis for calculating the church tax is determined in the event
that a married couple of different religions chooses to tax their income jointly.

As indicated eatlier, the tax base for church tax is the amount of personal
income tax. However, there is an exception to this rule, as the rule applies
if the period of tax liability for church tax coincides with the period of tax
liability for the basic tax — personal income tax. During the tax year, a tax-
payer may withdraw from the Church and change his place of residence,
in which case the question arises — how to determine the tax base of the
church tax, for the period during which the taxpayer was obliged to pay it.
Income tax is calculated on the basis of the entire tax year. Distinguishing
the correct tax base for church tax is possible by using a monthly scale.
For example, if the taxpayer withdrew from the Church in May, the church
tax base is taken as 5/12 of the amount of personal income tax calculated
on an annual basis. If the church tax liability arose in November (e.g. the
taxpayer has taken up residence in Germany) — an amount of 2/12 of the
amount of personal income tax calculated on an annual basis is to be taken.
The principle of monthly scales is regulated in the laws of the Lainder.

The rate of church tax levied as a surcharge on personal income tax is either
8 or 9%, depending on the federal state. In Bavaria and Baden-Wirttemberg
the church tax rate is 8 per cent, in the others it is 9 per cent, so the nine
per cent rate is more common. National laws do not regulate the maxi-
mum level of the rate. In the Federal Republic of Germany, in the case
of the Catholic Church, the orangs authorised to set the rate of church tax

15 See Beschluf} des Ersten Senats des Bundesverfassungsgerichts vom 14. December
1965, BVerfGE 19, 268.
16 See §7 Gesetz iuber die Erhebung von Steuern durch 6ffentlich-rechtliche

Religionsgemeinschaften in Baden-Wiirttemberg in der Fassung vom 15. 6. 1978.
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are the Tax Councils, which operate at diocesan level. The selection of the
appropriate rate by the Council is made by adopting the relevant resolu-
tions, the so-called Kzrchenstenerbeschliissen. The tax rate resolutions are then
approved by the competent state entities'”.

The legislator has provided for the possibility to charge church tax directly
on income (Kappung der Kirchenstener). The principle is that the tax base for
church tax in the form of a surcharge on income tax is the amount of the
liability that the taxpayer is obliged to pay for income tax. Deviating from
this rule and charging church tax directly on income is intended to reduce
the amount of church tax liability. Once a certain amount of income
is exceeded, the taxpayer can charge church tax on all his or her income
carned on an annual basis at a reduced rate — usually 3 or 4 per cent.

Salary tax in the German legal system is referred to as Lobnstener. If a taxpay-
er’s main source of income for income tax purposes is income from labour
remuneration, the church tax calculated on the basis of this tax is called
Kirchenlobnstener. The structure of the church tax calculated on the basis of pay-
roll tax has several specific features, these are related to the procedure for the
assessment of the Kirchenlobnstener and to the obligations of employers'®.

The employer is the payer of the payroll tax and the church tax calculated
thereunder. The Income Tax Act (EStG) in articles 38—42g comprehensively
regulates the procedure for the calculation of Lohnsteuer by the employer
and its obligations arising therefrom. Pursuant to § 38 EStG, the employer
is obliged to withhold payroll tax from the employee’s salary. In addition,
Lohnsteuer is levied from the employee’s current basic salary, which has
to be increased by any gratuities and awards received, e.g. for jubilee awards.

The rate of church tax calculated on the basis of payroll tax, similar to the
rate of church tax calculated on the basis of personal income tax, is,
depending on the federal state, either 8 or 9%. When determining the basis
of assessment for church tax, the deductions provided for in § 51a EStG
(e.g. for raising a child) are taken into account.

17 KOSEK, op. cit., pp. 163—-164.

18 See Art. 13-15 Gesetz tUber die Erhebung von Steuern durch Kirchen, Religions- und
weltanschauliche Gemeinschaften (in Bayern) in der Fassung der Bekanntmachung vom
21. November 1994.
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The most common form of payment and assessment of church tax is in the
form of a surcharge on personal income tax. The Church Tax Acts create the
right for religious associations to charge church tax on the basis of wealth
tax. The rules for the payment of church tax in the form of a surcharge
on property tax are identical to the rules for the assessment of church tax
in the form of a surcharge on income tax. The basis of assessment of the
church tax is the amount that the taxpayer is liable to pay under the wealth
tax. If spouses settle jointly, then the rules on joint settlement of spouses
that apply to income tax apply.

A passive taxpayer is an individual, liable to pay wealth tax, who belongs
to a church or religious association entitled to collect church tax. The church
tax in the form of a surcharge on the wealth tax has not been applied in the
Catholic Church in the Federal Republic of Germany, nor in the Protestant
Churches. Only some Jewish communities, e.g. in Berlin and Frankfurt, have
made use of the possibility established by the legislator and introduced
a church tax in the form of a surcharge on the wealth tax.

The possibility of introducing church tax in the form of a sur-
charge on land tax is provided for in the church tax laws applicable
in Bavaria, Baden-Wirttemberg, Berlin, Lower Saxony, Saarland and
Rhineland-Palatinate, among others". The denominational regulations dis-
tinguish between two types of church land tax — Kirchengrundstener A and
Kirchengrundstener B. This is a consequence of the distinction between land tax,
which is differentiated according to the purpose and use of the land. Land
that constitutes an agricultural or forestry holding is subject to Grundstener A,
while other land that does not constitute an agricultural holding is subject
to Grundstener B. The church tax is usually paid on the basis of land tax, the
subject of which is agricultural and forestry land (Kirchengrundstener A).

The passive taxpayer in this construction of the church tax is the person lia-
ble to pay the land tax who is a member of a religious association that has the
right to collect the church tax. The tax base is the amount that the taxpayer
is obliged to pay in respect of the land tax. The rate of church tax in this
form depends on the federal state and can range from 10 to 30 percent.

19 Art. 16 Bavarian Church Tax Act: “Die in Art. 1 genannten Gemeinschaften werden ermdchtigt,
zum Zweck der Erbebung von Kirchengrundstener eigene Stenerordnungen zu erlassen.”
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This range of tax rates is determined by the nature of the land tax itself,
which is a local government tax paid to the municipality. In addition, the
rate is determined by the quality and size of the land, as well as other factors
such as the price of land in the relevant federal state. It can be concluded
that such a wide variation in rates means that church tax paid as a surcharge
on land tax is not common®.

3 The Construction of the Church Tax -
a Theoretical Approach

The active taxpayer has the right to receive a monetary benefit, while the
passive taxpayer is obliged to pay this benefit”’. It is reasonable to simplify
by indicating that the active taxpayer is most often a church, while the pas-
sive taxpayer is most often the faithful of a particular denomination.

An unambiguous indication of the active tax subject is impossible and dif-
ficulties are often encountered in identifying the above-mentioned institu-
tions. In order to find an answer to the question of who or what constitutes
an active tax subject, it is necessary to consider what a church is and whether
it has the right and consent to collect church tax.

Philosophically, the Church can be defined and considered at several levels.
A distinction is made between the universal Church, the national Church and
ecclesiastical legal entities. When defining the active tax subject, it is neces-
sary to indicate which level of Church construction is appropriate and tells
this element of the tax construction.

The passive tax subject is the taxpayer, payer and collector. However, the
key building block of the tax is the taxpayer. In a church tax, taxpayers can
be all believers of a particular denomination. This arrangement makes the
tax more universal. Hach believer of a particular denomination must meet
the financial needs of the church to which he or she belongs and with which
he or she identifies.

20 KOSEK, op. cit., pp. 180-181.
21 LEWKOWICZ, K. Zasady konstrukeji racjonalnego systemu podatkowego. In: Reforma
systenu podatkowego w Polsce. Bialystok: J. Sikorski, 2003, p. 156.
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What remains controversial about this method is that there is no tax liability for
non-believers. If only believers declaring membership of a particular church
or denomination are taxpayers, the tax liability of agnostics and faith-seekers
will be lower. Tax favouritism for this social group seems inappropriate and
morally questionable, as it may lead believers to abandon their faith.

The passive taxpayer in the church tax can also be any person who is liable
to pay the basic tax, as the church tax is often an accessory tax. Such a solu-
tion would increase the level of universality of this tax.

In an optional church tax, it is the person paying the basic tax who, when
filling in the tax return, states whether he or she wants his or her funds
to be allocated to a particular church. The fairness of taxation remains
preserved in this method. The taxpayer indicates which church’s activities
he or she wishes to support. What remains unresolved, however, is the ques-
tion of the right to keep religious values and beliefs secret. By indicating
a particular church, the taxpayer indirectly outlines his privately held values.

Hach of the aforementioned methods of selecting a passive tax entity has
certain advantages and disadvantages. Choosing the right one depends
on how the state views the multifaceted activities of the Church. If the state
authority considers that the most important activity is spiritual, aimed at the
faithful — the best method is to consider the faithful of particular denom-
inations as taxpayers. The state authority may also come to the conclusion
that through the activities of the Church — every citizen benefits directly
or indirectly (e.g. from charitable activities). In that case, all citizens subject
to the basic tax should be considered taxpayers. The last possibility envis-
ages that the taxpayer himself will make the right decision — he will deter-
mine whether a part of his basic tax will be transferred to a specific church
or will be distributed by the tax authority in proportion to the efficiency and
importance of the activities of all churches.

4 Introduction of a Church Tax in Poland

The answer to the question whether the introduction of a church tax
in Poland is possible depends on the analysis of constitutional princi-
ples, such as the principle of neutrality of the state towards churches
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or the principle of freedom of conscience. It is also worth analysing the
rulings of the Constitutional Tribunal and considering the consequences
that the inclusion of churches in the church tax system would have.

For the purpose of introducing a church tax in Poland, it is necessary to ana-
lyse the rulings of the Constitutional Tribunal on constitutional principles,
particularly the denominational neutrality of the state and the principles
conditioning freedom of conscience and religion. It is also worth analysing
the question of the obligation to pay taxes.

The Constitutional Court has repeatedly issued rulings on the potential con-
flict between the right to property and the obligation to bear public burdens
and benefits. The payment of taxes undoubtedly interferes with property
rights. Through taxes, the public authority influences the disposal of tax-
payers’ money. In the opinion of the Constitutional Court, the obligation
arising from Article 84 of the Constitution cannot be implemented through
confiscation of property and the resolution of tax laws must comply with
constitutional principles. It should be emphasised that the imposition
of public tributes is one of the most important competences of the state,
so the collision in question is permitted by the Constitution”. The state
may take a part of the funds from the citizens in the form of a tax in order
to finance religious associations.

It is worth starting the analysis of the judgments of the Constitutional
Tribunal with the judgement of 5 May 1998. The Tribunal ruled that the
deletion of individual provisions from the laws on the relation of the state
to a given church and the enactment of new ones in a common law —
is in compliance with the Constitution. The legislator will thus contribute
to the similar treatment of all religious associations. Provisions on Churches
should be as similar as possible to each other, and placing them in a single
legal act, implies ease of implementation®.

The Court also examined the issue of the inclusion of religion grades in the
average. According to the applicant, the inclusion of religion grades in the
average creates a feeling of pressure on pupils. In addition, pupils are often

22 See judgments of the Constitutional Court of 7 June 1999, K 18/98; 25 November
1997, K 26/97; 5 January 1999, K 27/98; 27 July 2004, SK 9/03.
23 See judgment of the Constitutional Court of 5 May 1998, K 35/97.
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obliged to participate in various activities or directly in church services.
On the basis of their extracurricular activities, additional positive marks are
awarded to them. In the applicant’s view, the State, by including the grade
for religion in the average, supports the Church, which is at odds with the
principle of the State’s worldview neutrality. The Court found this posi-
tion to be incorrect. By including religion grades, the state supports the
principle of religious freedom. The Court pointed out that the legislator
did not disregard international law either, as it is up to the state in ques-
tion to decide which relationship in the state-church relationship it chooses.
Poland is a state in which there is a separation of state and church — it cannot
be said to be a denominational state. A secular state should be based on reli-
gious impartiality. The Tribunal emphasised that the position of the Catholic
Church in Poland is conditioned by the provisions of the Constitution
of the Republic of Poland, because the legislator wanted to mark the role
of this Church in the religious structure of Poland. If the position of the
Catholic Church is dominant in this structure, this does not mean that the
public authority can discriminate against other churches and religious asso-
ciations. Instead, it can regulate in a slightly different but proportionate way
the issues concerning them. In the Court’s view, it is understandable that
religious lessons are taught in public schools. The Court pointed out that
the applicant did not dispute this teaching or the fact that marks are awarded
in this subject, only the inclusion of these marks in the final or semester
average. In the grounds for the judgment, the CT pointed out that it is nat-
ural to include in the average, the grade of a subject which is included in the
curriculum. Furthermore, parents or other legal guardians have a choice
as to whether their child will attend religion or ethics classes. It is impos-
sible to introduce elective classes in every public school, in such a num-
ber that each guardian chooses for his or her child the subject correspond-
ing to his or her professed worldview (atheist, deist, ¢z.). In the judgment
under discussion, the Court does not deny the pressure that a pupil may
feel as a result of attending religious lessons. However, it is not within the
Court’s jurisdiction to assess that pressute, since participation in additionally
assessed religious activities does not detive from the law*.

24 See judgment of the Constitutional Court of 2 December 2009, U 10/07.
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Another judgment in which the Constitutional Tribunal indicated the com-
pliance of the provisions of the Act with the principle of the state’s world-
view neutrality is that of 2 April 2003, in which the Constitutional Tribunal
stated that the provisions of the Act on the State’s Relationship with the
Orthodox Church® are compatible with the Constitution of the Republic
of Poland. In the opinion of the Autocephalous Orthodox Church, the
exceptions contained in Article 48(2) and (3) of the above-mentioned
Act are incompatible with the principles stemming from the provisions
of the Constitution, as the analogous Act on the State’s Relationship with
the Catholic Church®, does not provide for such exceptions. The excep-
tions, which were the main focus of the dispute, concerned the granting
of compensation for property taken over by the State. The Court held that
such exceptions do not interfere with the principle of the state’s worldview
neutrality, and that the differences between the laws in question are due
to historical circumstances. Moreover, the representatives of the Orthodox
Church agreed to include these exceptions during the negotiations that pre-
ceded the submission of the bill, i.e. before the legislative process®.

In a further judgment, the Constitutional Tribunal ruled that the funding
of Catholic higher education institutions from the state budget complies
with constitutional principles. According to the Court, the laws on the
funding of, among others, the Papal Theological Faculty in Warsaw and
in Wroctaw are in line with the Constitution. According to the complainants,
the state should not financially support Catholic universities, because thanks
to the allocated subsidies, the university authorities will be able, among other
things, to reduce tuition fees. Furthermore, the legislator did not provide for
the possibility of subsidising other universities, which are run by represen-
tatives of other faiths. Subsidising only Catholic higher seminaries consti-
tutes, in the applicants’ view, a breach of the principle of worldview impar-
tiality of the public authorities. The Court found the applicants’ position
to be incorrect, as the state can, through positive action, contribute to the

25 Act of 4 July 1991 on the Relationship of the State to the Polish Autocephalous
Orthodox Church.

26 Act of 17 May 1989 on the Relation of the State to the Catholic Church in the Republic
of Poland.

27 See judgment of the Constitutional Court of 2 April 2003, K 13/02.
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realisation of other constitutional principles — particulatly the principle
of religious freedom. The subsidisation of the universities indicated in the
provisions of the Act is, in the opinion of the CT, only a legitimate form
of support. Furthermore, universities do not function according to the rules
of the free market, which is governed by market mechanisms, but contribute
to the popularisation of science (in the case in question, theology), so their
financial support should be assessed positively. The Court emphasised that
other religious associations can also negotiate with the public authority for
the subsidisation of the universities they run. The judgment in question was
criticised by representatives of the doctrine. It was accused of violating the
principle of equal treatment of churches. The Court did not address the
fact that the study of the above-mentioned higher education institutions
is possible after fulfilling a number of prerequisites, so it is not characterised
by universality. In addition, the subject matter and curriculum of the studies
in the Catholic seminaries, do not coincide with the curriculum of the public
universities where theology is also taught™.

The following conclusions can be drawn from the judgments of the
Constitutional Court presented. Firstly, the state may assist churches if the
provision of such assistance contributes to the spread of the common
good. Next, it is possible to differentiate the situation of religious asso-
ciations on the basis of proportionate and objective criteria. The church
tax constitutes a form of support and assistance for churches, therefore,
in this respect, it should be considered that the provisions of the act intro-
ducing this tax, will be in compliance with the Constitution of the Republic
of Poland, if every religious association will be able to participate in the sys-
tem of this tax. The law may introduce certain conditions to be met in order
to participate in the church tax system, however, they must be fairly defined,
preferably based on a dialogue with representatives of the religious associ-
ations concerned.

The principle of freedom of conscience and religion derives from the pro-
visions of the Constitution of the Republic of Poland (Article 53 of the
Constitution) and from the Act on Guarantees of Freedom of Conscience

28 See judgment of the Constitutional Court of 14 December 2009, K 55/07.
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and Religion”. It exemplifies international standards for the protection
of human rights. Freedom of religion consists of the right to profess
and externalise one’s religious feelings. Externalization may take the form
of prayer or participation in rituals. No one can be forced to practise a reli-
gious rite, and the state should ensure that the externalisation of a particular
religion is in conformity with the principles of coexistence, morality and
public order™.

The Constitution of the Republic of Poland in Article 53 expressis verbis guar-
antees many ways of realising the principle of freedom of conscience and
religion and marks its scope. Particularly important for the institution of the
church tax is the provision of Article 53(7) of the Constitution, according
to which no one may be obliged by public authorities to disclose his or her
religious beliefs. With this provision, the legislator introduced the so-called
right to silence, which protects the privacy of an individual’s beliefs. The
addressees of this provision are not only citizens, but all people who are
on the territory of the Republic of Poland. The case law emphasises that the
prohibition of a public authority from asking about a person’s wotld view
is not absolute. The right to silence is subject to limitations in accordance
with Article 31(3) of the Polish Constitution®.

In the light of the current Constitution, it is permissible for public authorities
to ask questions about religious beliefs for statistical purposes or by bodies
protecting rights and freedoms, if the addressee of the question can refuse
to answer it.

Of course, the right under Article 53(7) of the Polish Constitution cannot
be confused with an injunction to remain silent on religious matters. Such
an injunction would interfere with other constitutional principles, if only
with the freedom to manifest one’s beliefs*.

The introduction of an obligatory church tax in Poland, in its standard, clas-
sical version (e.g. on the German model) directly conflicts with Article 53(7)

29 Act of 17 May 1989 on guarantees of freedom of conscience and religion.

30 GRONOWSKA, B. In: WITKOWSKI, Z., BIEN-KACALA, A.. Prawo konstytucyne.
Torun, 2015, p. 175.

31 See judgment of the Constitutional Court of 7 October 2015, K 12/14.

32 OLSZOWKA, M. In: SAFJAN, M., BOSEK, L. Konstytugja RP, t. 1, Komentary Art. 1-86.
Warszawa, 2016, pp. 1277-1278.
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of the Polish Constitution. Under the obligatory tax system, the taxpayer
is obliged to disclose his religious beliefs and even to indicate the Church
of which he is a member. The status of a believer is closely linked to the sta-
tus of a taxpayer. Legally effective withdrawal from the Church implies that
the person leaving the Church does not indicate his/her affiliation before
the tax collecting authority.

5 Conclusion

The arguments presented in this article confirm the main thesis that the
obligatory church tax fulfils all the conditions to recognise this institution
as a tax sensu stricto, however, the introduction of this solution into the Polish
legal system is not possible due to civil rights and freedoms having its source
in the Constitution of the Republic of Poland.

On the basis of the German tax system, it can be concluded that only the
obligatory church tax system has all the features allowing it to be classified
as a tax. The optional church tax, does not have an important feature — com-
pulsoriness. The solutions based on this system more resemble the financ-
ing of religious associations from the state budget than by means of a tax
system.

The introduction of an obligatory church tax in Poland is only possible
after amending the provisions contained in the Polish Constitution. The
principle of freedom of conscience and religion contradicts the basic prem-
ises of the obligatory church tax. Rulings of the Constitutional Tribunal
also confirm the thesis and provide valuable guidance on the possibility
of introducing a church tax in the future. The introduction of a church tax
in Poland, in addition to an analysis of the legal provisions, should be pre-
ceded by a thorough economic calculation and a dialogue between represen-
tatives of the churches and the state authorities.
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ZDANENIi PRAVNE NEOSETRENEHO PODNIKANI
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Abstract in original language

Tento clanek se zabyva analyzou danové politiky v kontextu pravné neosette-
ného podnikani. Pravne neosetfené podnikani pfedstavuje vyznamnou vyzvu
pro danové systémy po celém svété, nebot’ tyto subjekty casto unikaji placen{
dani a vyuzivaji mezer v pravnim fadu. V duasledku toho dochazi ke ztraté
daniovych pifjmd a omezeni principu solidarity odvadéni dani. Tento clanek
uvadi profese, které nejsou pravné osetfené a mohly by byt potencialnim
zdrojem danovych pifjmu, také zkouma strategie, které mohou byt pouzity
k feseni tohoto problému, véetné posileni kontrolnich mechanismd, zlepseni
transparentnosti, mozné danové reformy. Vysledkem této analyzy je doporu-
¢eni pro zakonodarce a danové organy, jak efektivnéji vyfesit tento problém
a minimalizovat jeho negativni dopady do statniho rozpoctu.

Keywords in original language

Danj; Seda ekonomika; prostituce; zdanéni; online poskytovatele.

Abstract

This article analyses tax policy in the context of non-legally treated busi-
ness. Unregulated businesses pose a significant challenge to tax systems
around the world, as these entities often evade taxes and exploit loopholes
in the legal system. As a result, tax revenues ate lost and the principle of tax
solidarity is reduced. This article identifies professions that are not regu-
lated by law and could be a potential source of tax revenue, also examines
strategies that can be used to address this problem, including strengthen-
ing control mechanisms, improving transparency, tax reform. As a result
of this analysis, recommendations are made to legislators and tax authorities
on how to address this problem more effectively and minimize its negative
impact on the state budget.
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1 Uvod

V oblasti danové politiky se upfednostfiuje transparentnost a v poslednich
letech stale vice se vyviji tlak na vétsi regulaci a hledani cest pro zdanéni
novych polozek. Avsak, mezi témito trendy a praktickou realitou ¢asto exis-
tuje propast, kterou vypliiuji takzvané pravné neosetfené subjekty. Tyto sub-
jekty operuji na okraji zdkona, vyuzivaji Sedych zén v pravni Gprave a casto
unikaji zdanéni. Nezménnym pifkladem takovychto subjektt jsou fyzické
osoby provozujici prostituci. Nov¢ se vsak k poslednim pridaly i osoby nabi-
zejici digitalni eroticky obsah, napfiklad na OnlyFans platformé.

V soucasné dobé¢ se stale castéji objevuji diskuse o pravnich a danovych
aspektech podnikani v oblastech, které nejsou tradicné regulovany c¢i jsou
povazovany za spolecensky kontroverzni, jako je prostituce, prace spolec-
nic a platformy jako OnlyFans. Tyto formy podnikan{ sice nejsou v nékte-
rych piipadech pravné explicitné upraveny, nicméné to neznamend, ze jsou
pravné neosetfené. Danové zakony se vztahuji na vSechny pifjmy, bez
ohledu na povahu cinnosti ze které pochazi. Zasadni otazkou tedy nenf,
zda je podnikani pravné osetfené, ale zda je ucastnik této ¢innosti ochoten
pfiznat své pifjmy a odvést z nich patficné dané. Naopak, jak ukazuje nize
uvedend analyza, pravni raimec pro tyto ¢innosti existuje, ale ¢asto je problé-
mem neochota subjektt danit své ptijmy nebo nedostatek jasnych pravidel
ohledne toho, co pfesné je a neni pfedmétem zdanéni.

Tato otazka neni pouze problémem ekonomickym, ale také
spolecensko-etickym, nebot’ v nékterych statech Evropy mé potencial
vyvolat celospolecensky konflikt na moralni bazi. Tento c¢lanek se zaméfi
na analyzu dusledkt a mozného feseni tohoto jevu, s cilem pfispét k diskusi
o optimaln{ danové politice a posileni pravniho ramce pro zabranén{ aniku
potencialniho ptijmu do statniho rozpoc¢tu a moznosti spravného zatazeni
novych profesi do stavajictho systému zdanéni. V praci bude vyuzito metody
empirického zkoumand.
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2 Pravné neosSetrené podnikani

V této kapitole se zaméfime na fenomén pravné neosetfeného podnikani
a jeho dopady na zdanéni. Praivné neosetfené podnikani odkazuje na cin-
nosti, které se provadéji za hranicemi stavajici pravnf upravy nebo se vyhy-
baji regulacim s cilem minimalizovat zdanéni. Tento jev pfedstavuje zasadni
vyzvu pro danové systémy a ma siroké dusledky na ekonomiku a spolecnost
jako celek.

Pravné neoSetfené podnikani, ¢asto oznacované jako “Seda ekonomika”,
zahrnuje skalu c¢innosti, které se pohybuji v mezich nebo mimo ramec plat-
ného pravatho fadu. Tyto aktivity mohou zahrnovat nezdanéné transakce,
praci tzv. nacerno, vyhybani se povinnosti podavat daniové pfiznani, nebo
vyuzivani mezer v datiovych zakonech.

Musime vsak rozliSovat mezi nékolika skupinami aktért praivné neosetfe-
ného podnikani ve smyslu tohoto ¢lanku. Prvn{ skupinou jsou potencialni
danové subjekty, jejichz c¢innost skutecné neni upravend v pravnim fadu,
ale bylo by mozné ji zafadit pod stavajici vymezeni pfedmétu dané. Dalsi
skupinou jsou potencialni danové subjekty, jejichz c¢innost neni zakazana,
ale za urcitych okolnostf mtze byt trestné stihatelna. Posledni skupinou jsou
pomeérné nové profese, cinnost kterych ale neni vyslovné upravena v prav-
nfm fadu, pfedevsim v danovych zidkonech. V nasledujicich kapitolach
se budeme zaobirat moznostmi nebo nemoznostmi zafazeni téchto ¢innost
do vymezeni pfedmétu dané ve smyslu zdkona ¢. 586/1992 Sb., o danich
z pifjmut (dle jen zakon o danich z pifjmu).

Tim padem prvni a posledni skupina sice nejsou vyslovne upravené v prav-
nim fadu, ale jejich ¢innost mize byt po splnéni nekterych podminek zafa-
zena pod pfedmét dané a tim padem fadné zdanéna. Tyto osoby se tedy
spise vyhybaji plnéni svych danovych povinnosti, aniz by existovala skute¢na
objektivn{ pfekazka nemoznosti zdanéni téchto typu pifjmu. Jejich ¢innosti
tedy lze zafadit do definici obsazenych v danovych zakonech, tim padem
skutecny problém nespociva v neupraveni konkrétn{ ¢innosti, ale v obcha-
zen{ pravniho fadu a v ucelovém nezdanéni svého pifjmu.

Jina je vsak situace u druhé skupiny potencialnich danovych subjektt, kdy
vykon cinnosti za urcitych okolnosti muize byt v rozporu se zakonem.
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Kupiikladu osoba provozujici prostituci nemtize za urcitych okolnosti uvést,
ze zdanovany pifjem byl ziskan provozovanim prostituce.

V souvislosti s vyse uvedenym je nezbytné podotknout, ze danové zakony
se vlastné nezabyvaji zakonnosti onoho konkrétniho pfijmu, ani dpravou
daného typu povolani v pravnim fadu.

2.1 Osoby, nabizejici sexualni sluzby

Pod pojmem pravné neosetfené podnikan{ se vétsinou vybavi novodobé pro-
fese, jako je napiiklad influencer, youtuber, bloger, online modelka, nebot’
se predpoklada, ze dlouhodoba ¢innost je jiz v danovych zakonech zahrnuta.
Stale v8ak existuji profese ve kterych zakonodarce nepfijal pravni apravu,
ptesto, ze existuji po tisicilet, kupiifkladu osoby vykonavajici prostituci.
Vyjimkou vsak je doneddvna platny prvorepublikovy zdkon ¢. 241/1922 Sb.,
o potiran{ pohlavnich nemoci, ktery byl zrusen teprve k 31. 12. 2023. Dle
tohoto zakona bylo zfizovani a udrzovani nevéstinct zakazano a trestino
podle ustanoveni zakona ¢. 40/2009 Sb. trestnfho zdkoniku, o kuplifstvi,
mimo jiné byla stanovena povinnost statni spravy postarat se o femeslné
prostitutky poskytnutim doc¢asného utulku a prilezitosti k naprave ve statem

ztizenych ustavech.

Pro definovani prostituce lze vychazet z rozhodovaci praxe soudu: ,, Prostituce
nent jen poblavni styk s jinymi osobami za tiplatu uskuteinény formon souloge, ale i vsechny
dals? formy ukdjent pobhlavniho pudu jiné osoby stegného nebo opacného poblavi télesnym
stykem za dfiplatn* Z vyse uvedeného vyplyva, ze prostituci nelze poskytovat
online a je zapotiebi kontakt nejméné dvou osob.” Tim padem v ceském
pravnim fadu je prostituce definovana jako c¢innost zaméfend na ukéjeni
pohlavniho pudu za uplatu. Tato definice vSak nezahrnuje pouze fyzicky
akt, ale muaze se rozsifit i na uspokojovani socialnich potfeb (napt. potieba
blizkosti, konverzace), jak je tomu v piipadé¢ spole¢nic, coz by vsak zna-
menalo zafazeni ¢innosti spolecnic do stejného odvétvi jako ¢innost osob

1 Rozhodnuti Krajského soudu v Cesk}?ch Budéjovicich, sp. zn. 4 To 518/1994, publiko-
vané ve Sbirce soudnich rozhodnuti a stanovisek pod ¢. R 22/1995.

2 GRIVNA, T. Prostituce. In: HENDRYCH, D. a kol. Privnicky slovnik. 3. vydi. Praha:
C. H. Beck, 2009.
GRIVNA, T. § 190 [Prostituce ohrozujici mravni vivoj déti]. In: SAMAL, P. a kol. Trestni
zdkonik. 3. vyd. Praha: C. H. Beck, 2023, s. 2383.
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poskytujicich prostituci. Z hlediska pravniho je tak nutné rozliSovat mezi
ciste sexualnimi sluzbami a sluzbami, které mohou mit $ir${ socialni aspekt.
Osoba, jejiz potieby jsou uspokojovany a ktera poskytuje plnéni za poskyt-
nutou sluzbu (déle ,,sponzor®) se v tomto piipad¢ nazyva klient nebo kli-
entka, kdezto osoba, ktera musi sluzbu vykonat za hmotné protiplnéni (dale
,»Sponzorovana osoba‘®) se oznacuje jako prostitut nebo prostitutka.
Predmétem dané u tohoto podnikani jsou nejcastéji penézita plnéni, avsak
neni vylouceno plnéni i v jinych hmotnych vécech, napf. rizné typy navy-
kovych latek.

2.2 Tvarci obsahu na platformé OnlyFans

Podstatou tohoto pomérné nového povolani je vyuziti platformy OnlyFans
k publikaci svého obsahu, ktery muaze zahrnovat fotografie, videa, blogové
piispévky atd. OnlyFans je socidlni platforma, ktera umoziuje tvircim
obsahu ziskavat pffjmy od svych fanouskt prostfednictvim predplatného.
Tedy vztah mezi sponzorem a sponzorovanou osobou je zalozen na online
,»setkanich®, jak hromadnych, tak i individudlnich, kde dochaz{ k poskyto-
van{ razného typu obsahu, nejcastéji sexudlné explicitnfho typu, sponzo-
rovanou osobou sponzorovi. Posledni poskytuje plnéni v podobé jedno-
razového piispévku za online setkdni nebo s pomoci koupé¢ predplatného.
Sponzorovana osoba v tomto vztahu se nazyva model nebo modelka, kdezto
sponzor — fanouskem.

Modelky na OnlyFans mohou zvefejiovat obsah z riznych Zanrd, véetné
mody, krasy, fitness, uméni nebo explicitnfho obsahu pro dospélé, a pfita-
hovat fanousky, ktef{ jsou ochotni platit za piistup ke svému exkluzivnimu
obsahu. Tyto modelky maji obvykle moznost ziskavat ptijmy ptimo od svych
fanousku bez dalsich prostredniku, nepocitaje samotné platformy. Pfedmétem
dané v tomto piipadé je penézity pifspévek, poskytovany sponzorem, snizeny
o poplatek pro zpracovani platby, ktery si ictuje platforma OnlyFans.

2.3 Spolecénice

V dnesni dobé vztahy mezi sponzorem a sponzorovanou osobou jsou
znamé pod nazvem ,,sugar dating. Podstatou téchto vztahu je, Ze sponzor
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materialné zaopatiuje sponzorovanou osobu, nejcastéji penézitym plnénim
nebo v podob¢ hmotnych dart. Reciprocnim plnénim sponzorované osoby
jsou interakce se sponzorem, mohou spocivat jak jen na ,,dusevni” arovni,
tak i ve spojeni s télesnym kontaktem. To znamena, ze mnohdy podsta-
tou tohoto vztahu je jenom konverzace se sponzorem, uspokojeni jeho
komunika¢nich potfeb a napodobovani romantického vztahu, jindy vsak
muze byt zakladem tohoto vztahu i uspokojeni sexualnich potteb sponzora,
at’ uz online ¢i v realném svéte.

V daném vztahu sponzor, v zavislosti od pohlavi, se oznacuje jako ,,sugar
daddy* nebo ,,sugar mommy* a sponzorovana osoba je oznacena pojmem

3

,»sugatr baby®.

Pro ucely daného piispévku byly prozkoumané profily tzv. sugar baby
pro zjisténi mozného pfedmétu dané. Sponzofi nejcastéji poskytovali penize,
coz by bylo jednoznac¢né predmétem dané viz nasledujici kapitola; na dru-
hém mist¢ jsou hmotné dary v podob¢ znackovych doplikd, aut, dovole-
nych. V néekterych piipadech dochazi i k darovani drahokami.*

3 Moznosti reSeni

Podnikani na platformé OnlyFans, provozovani prostituce nebo cinnost
spole¢nic muze generovat razné druhy pfijmu, které ze své povahy musi byt
zdanény. Z hlediska danového prava pifjmem v téchto piipadech muze byt
jakykoliv penézni obnos, ktery osoba ziska za poskytované sluzby. Napiiklad
u prostituce jde o platbu za sexualn{ sluzby, u OnlyFans za pfedplatné
¢, spropitné® od uzivateld, a u spolecnic za spolecenské doprovody.

provozujicich prostituci mohou sem patfit napifklad naklady na dopravu
za klientem, pronajem prostor, kosmetické sluzby nebo ochranné prostiedky.

3 CZUDEK, D, KUBICEK, T MORAWSKI, W,
WILMANOWICZ-SLUPCZEWSKA, M. Sugar-Dating (Sponsoring)Income Tax
Consequences of Sexual Relations in Polish and Czech Law. Prawo i Wie. 2023, roc¢. 46,
¢ 3,8 12,

4 WEIL, J. Z. The prostitute nudging sex workers to file their taxes. Niche tax advice
is this woman’s passion. And, yes, condom purchases are tax deductible. Washington Post
[online]. 5. 1. 2024 [cit. 1. 4. 2024]. Dostupné z: https://www.washingtonpost.com/
business/2024/01/05/sex-worker-taxes/

58


https://www.washingtonpost.com/business/2024/01/05/sex-worker-taxes/?fbclid=IwZXh0bgNhZW0CMTAAAR1pPtPWySK_WVRJUHxmbx8ArNthhnuW-tBcBQPm90S3qzybYJGjLcsADVo_aem_AcQDELGbls0HynCk1icp7QtptQg7ZXvgXCVNjtNJiDcuVmcWaiEZbH4GExd4J89yCcM1PZE2rbtRymPPmKe8T2mU
https://www.washingtonpost.com/business/2024/01/05/sex-worker-taxes/?fbclid=IwZXh0bgNhZW0CMTAAAR1pPtPWySK_WVRJUHxmbx8ArNthhnuW-tBcBQPm90S3qzybYJGjLcsADVo_aem_AcQDELGbls0HynCk1icp7QtptQg7ZXvgXCVNjtNJiDcuVmcWaiEZbH4GExd4J89yCcM1PZE2rbtRymPPmKe8T2mU

Darlové pravo v proménach ¢asu

e

Pokud jde o platformy jako OnlyFans, pifjmem jsou platby od pfedplatiteld,
zatimco naklady mohou zahrnovat poplatky za platformu, naklady na pro-
dukci obsahu nebo marketingové vydaje, naklady na pronajem prostor nebo
nakup pracovnich pomucek, jako je naptiklad vybaveni pro nataceni obsahu
na OnlyFans. Nicméné zde je dulezité zminit, ze financéni sprava muaze nékteré
z téchto nakladi odmitnout uznat, pokud nejsou dostate¢né dolozené nebo
pokud nejsou pfiméfené vzhledem k povaze podnikani. V piipadé vykonu
povolani spolec¢nice nebo spole¢nika, nakladem mohou byt taktéz dopravni
vylohy, nakup odévi a doplnku, kosmetické sluzby, ochranné prostfedky,
vzdélavaci kurzy, kupfikladu komunikacni.

Dale se budeme zabyvat mimo jiné i moznostmi zafazen{ jednotlivych typa
c¢innosti sponzorovanych osob do konkrétnich Zivnostenskych opravnéni.
Bohuzel pfipada v tivahu hlavné zalozen{ Zivnosti volné, ponévadz ,,/u] Ziv-
10511 volné json kritéria pro jeji iskdni stanovena nejliberdlnéj, nebot’ uchazed o jeji pro-
vozovdni musi vyhovét jen vseobecmym podminkdm. Odborné podminky nejson pro is-
kdni volné Zivnosti stanoveny.

3.1 Osoby, nabizejici sexualni sluzby

V zakon¢ o danich z pifjmi, se otevird n¢kolik moznosti pro zdanéni pifjmi
z prostituce, pficemz kazda z téchto moznosti pfinasi své specifické postupy
a podminky.

Prvni moznosti je klasifikace pifjmt z prostituce jako zavislé ¢innosti podle
§ 6 zakona o danich z pifjmu. Toto ustanoveni pfedpoklada, ze osoba pro-
vozujici prostituci je zaméstnancem, a tedy podléha zdanéni jako jakykoli
jiny pracovnik. Problém vsak nastava v piipad¢ zaméstnavatele této soby,
nebot’ by doslo k naplnén{ zaméstnavatelem definicnich znakd kuplife a tim
padem naplnéni typovych znakt trestného ¢inu kuplitstvi dle § 189 zakona
¢. 40/2009 Sb., trestni zakonik. Co se vSak ty¢e samotné osoby provozujici
prostituci — ta trestana neni.

Druhou moznosti je oznaceni pffjmu z prostituce jako podnikani nebo
jiné samostatné vydelecné cinnosti podle § 7 zakona o danich z pffjmu.

5 BALADA, L. §25 [Volnd zvnost. In: SOLOMONOVA, K., BALADA, L.,
KUNSTATOVA, T., DICKELT, E. Zivnostensky zikon. 2. vyd. Praha: C. H. Beck, 2023,
5. 222,
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To znamend, ze osoba, kterd provozuje prostituci, by si méla pozadat
o zivnostenské opravneni a splnovat pozadavky stanovené pro podnikani
v souladu se zakonem. Situace se v$ak komplikuje tim, Ze ustanoven{ § 3
odst. 3, pism. p) zakona ¢. 455/1991 Sb. o zivnostenském podnikani (déle
jen zivnostensky zakon) vyslovne stanovuje, ze zivnosti neni nabizeni nebo
poskytovani sluzeb sméfujicich bezprostifedné k uspokojovani sexualnich
potieb. S ohledem na vyse uvedené nelze zaradit prostituci pro tcely zda-
néni pod ptijem ze zivnostenského podnikani.

Dalsi moznosti, kterou nabizi ustanoveni § 7 zdkona o danich z pifjmuy,
je zdanit pfijem z prostituce jako pifjem z nezavislého podnikani. Podstatné
je obsahové vymezeni legislativntho pojmu ,,nezavislé povolani®. Pravni
predpisy Ceské republiky neposkytuji ptesnou a jednoznaénou definici
pojmu ,,nezavislé povolani®. V této souvislosti je proto nutné podpurné
vychazet z ustanoveni § 22 odst. 1 pism. f) zakona o danich z ptfjmua, ktery
se zabyva otiazkou nezavislé ¢innosti v kontextu dafovych nerezident.
Je dulezité si uvédomit, ze nékteré z ¢innosti uvedenych v tomto ustano-
veni jsou na zdkladé jinych pravnich predpist klasifikovany jako podnikani
ve smyslu § 7 odst. 1 pism. ¢) zikona o danich z pffjma.® Mezi takové cin-
nosti patif napiiklad profese architekta, Iékafe, inzenyra ¢i pravnika.’

Pii interpretaci pojmu ,,nezavislé povolani je tudiz tfeba vzit v potaz,
ze vedle vyse uvedenych profesi existuji i dalsi cinnosti, které lze zafadit
do této kategorie. Pati{ sem napifklad ¢innosti vykonavané vykonnymi
umélci, sportovci, jejich trenéry, rozhodc¢imi atd. Toto stanovisko je pod-
pofeno judikaturou Nejvyssiho spravniho soudu, konkrétne rozhodnutim
spisové znacky 8 Afs 56/2010-73, kde soud konstatoval, ze uvedené ¢innosti
mohou byt povazovany za nezavisla povolani.

Tato $iroka interpretace pojmu ,,nezavislé povolani® je nezbytna pro spravné
aplikovani pravnich norem v oblasti danf a pro zajisténi souladu s pravnim
ramcem, ktery reguluje profesni ¢innosti a jejich danové povinnosti. Pravni
teorie a praxe tak musi reflektovat tento vyklad pii posuzovani konkrétnich
piipadd, ¢imz se zajist’uje pravni jistota a konzistentnost aplikace prava.

6 PELC, V. Dané 3 pijmii. 1. vyd. Praha: C. H. Beck, 2021, s. 123.
7 Rozsudek Nejvyssiho spravaiho soudu ze dne 21. 9. 2011, sp. zn 8 Afs 56/2010-73.
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Ttet{ alternativou je zahrnuti pffjmu z prostituce do kategorie ostatnich pfi-
jmu podle § 10 zakona o danich z pifjmt. Tato moznost umoznuje zdanéni
pifjmu, které nelze jasné zafadit do zadného z predchozich ustanoven.

Problémem pak dale mtze byt pfipadna danova kontrola téchto danovych
subjekttl z divodu (ne)existence dukazt k prokazani jejich ptijma.

Hlavni vyhodou upravy prostituce na zakonné urovni je zvyseni pfijmu stat-
nfho rozpoctu, ktery dle vypoctu z roku 2019 mohl tehdy pfinést miliardy
korun do rozpoctu. Otazkou je zda v dnesni dobé by tento pifjem nebyl
niz$i kvali konkurenci s online trhem.

Kdybychom se inspirovali némeckou pravni upravou v této sféfe sluzeb,
konkrétné registraci poskytovateltt sexudlnich sluzeb, pak bychom zajistili
ne jenom bezpecnost poskytovani sexualnich sluzeb, ale zaroven i moznost
spravce dané zjistit totoznost danovych subjektt a v pifpadé nesplnéni regis-
tracni povinnosti ulozeni nalezitého sankéniho opatfent.

Jak jiz bylo uvedeno vyse, prostituce v Ceské republice nemuze byt povolena
v ramci zivnostenského opravnéni, coz vytvaif komplikace pii jejim pravnim
posuzovani. Cinnost prostitutek a prostituta by dle Zivnostenského zékona
mohla byt kvalifikovana tfeba jako poskytovani sluzeb osobniho charakteru
nebo vyroba, obchod a sluzby jinde nezafazené. Samozfejme k podnikani
v této sféfe na zakladé Zivnostenského opravnéni by mohlo dojit pouze
v piipadé odstranéni negativniho vymezeni v § 3, pism. p) zivnostenského
zakona, ve kterém je vyslovné stanoveno, ze zivnosti neni nabizeni nebo
poskytovani sluzeb sméfujicich bezprostifedné k uspokojovani sexualnich
potieb.

3.2 Tvlrci obsahu na platformé OnlyFans

Nov¢ ke zjistén{ tvarct obsahu na platformé OnlyFans, tedy potencialnich
danovych subjektd, lze vyuzit prabézné kontroly danové povinnosti téchto
danovych subjekta dle smérnice Evropské unie DAC7, ktera je implemento-
vana do novely zakona ¢. 164/2013 Sb. o mezinarodni spoluprici pfi sprave
dani (ddle jen zakon o mezinarodni spolupraci), konkrétné do oddflu 7
s nazvem ,,Automatickd vyména informaci oznamovanych provozovateli
platforem®.
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Dle této implementované smeérnice provozovatele online platforem maji
oznamovaci povinnost vaci spravei dané mimo jiné i ohledné rozsahu
poskytnuté osobni sluzby. Jelikoz OnlyFans je platformou zahrani¢ni, pak
ve smyslu vyse zminéného zdkona je povinnou osobou vuci spravei dane.
Plnéni, které podléha oznamovaci povinnosti, je kromé toho i osobni sluzba.
Dle § 14x zakona o mezinarodn{ spolupraci rozumi se osobni sluzbou ¢in-
nost fyzické osoby zalozena na ¢ase nebo tkolu vykonavana na zadost uziva-
tele platformy, jejiz provadéni je usnadnéno prostfednictvim platformy, bez
ohledu na to zda je provadéna jménem této fyzické osoby, prostiednictvim
vefejné datové sité nebo jinym zptsobem.

Za tuto sluzbu fyzicka osoba obdrzi protiplnéni ve formeé aplaty, coz ve smy-
slu § 14z zakona o mezinarodni spolupraci je ¢astka vyplacena v penéznich
prostredcich nebo hodnota nepenézitého plnéni po odecteni srazek provo-
zovatele platformy. Uplata zahrnuje dané, poplatky a jind obdobna penézita
plnéni, pokud je nesrazi nebo nedctuje oznamujici provozovatel platformy.

Pokud jde o otazku zivnostenského opravnéni, je tfeba rozliSovat mezi
jednotlivymi druhy cinnosti, pod které lze pusobeni platformy podiadit.
Platforma OnlyFans muze byt pravné povazovana za podnikani v oblasti
poskytovani digitalntho obsahu nebo zabavy, coz by nejspise spadalo
pod zivnostenské opravnéni pro ¢innost v oblasti vyroby, prodeje a pro-
najmu zvukovych a zvukové-obrazovych zaznamu a vyroba nenahranych
nosict ddaji a zdznami nebo jako zprostfedkovani obchodu a sluzeb.
Nejlépe by vystihovalo podstatu této platformy zivnostenské opravnéni
ve sféfe reklamnf ¢innosti, marketingu a medialniho zastoupenti, nebot” mezi
jednu ze sluzeb platformy patif i $ifeni reklamy, kam bezprostiedné Ize zahr-
nout i zpracovani a vyrobu navrht reklamy podporujici koupi pfedplatného
novymi fanousky. Lze zminit i dal$f sluzby poskytované na platforme, treba
tvorba obsahu (napf. hereckého, pornografického) muze byt povazovana
za ¢innost medialni.

Co se tyce osob podnikajicich na této platformé, pak lze uvazovat o zata-
zen{ jejich ¢innosti do aranzérské cinnosti a modelingu. Jelikoz OnlyFans
modelky castokrat vytvaii navrhy a nasledné Gpravy interiéra ve kterém
natadi tak, aby to bylo zajimavé pro fanouska, tzn. aranzuji nataceci mistnost,
ve které nasledné pfedvadi bud’ sebe, obleceni nebo své vyrobky. Zaroven
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se nabizi moznost zivhostenského opravneni na fotografické sluzby, nebot’
sice OnlyFans modelky foti vétsinou jen sebe, pfesto je s timto spojené zpra-
covani a tprava fotografii analogovou i digitalni technologi.

V souvislosti s uspokojovanim sexualnich potfeb se nabizi otizka, zda
¢innost na OnlyFans Ize pfipodobnit k pornografii. V tomto kontextu lze
argumentovat, ze zdanéni této ¢innosti by mélo nasledovat model zdanéni
platforem, jako je kupfikladu Pornhub, kde se jedna o pfijem z prodeje digi-
talntho obsahu.

Pravni Gprava prostituce a pornografie se lisi, i kdyz obé ¢innosti mohou
mit spole¢né znaky, zejména ve vztahu k uspokojovani sexualnich potieb.
Prostituce je vaimana jako ¢innost, pii které dochaz{ k pfimému sexualnimu
styku mezi dvéma osobami za uplatu. Naproti tomu pornografie je pro-
dukce a distribuce sexualné explicitniho materialu, ktery je urcen pro konzu-
maci tfetimi osobami.

Pornografické platformy, jako napiiklad Pornhub, funguji na komerénim
zakladé¢ a jejich provozovatelé plati dan¢ z piijmu, které jim plynou z pied-
platného, reklamy nebo prodeje obsahu. Live pornografie, kterou mohou
nabizet tvurci na OnlyFans, je z dafiového hlediska obdobna jako nahrana
pornografie, protoze rozdil spoc¢iva pouze v nacasovani obsahu, nikoliv

v jeho povaze.

Po znazornéni podobnosti obou platforem, které odlisuje pouze nepatrny
rozdil v podobé sdéleni obsahu — nahrani nebo zivé vysilani, lze navazat
na nalez Ustavniho soudu, ve kterém bylo konstatovano, ze Uber je taxi-
sluzbou, nebot” pokud néco vypada jako taxisluzba, mélo by byt posuzovano
jako taxisluzba, a ne jako jind ¢innost v oblasti dopravy viz pfirovnani pou-
zité v nalezu: ,,... co se projevuje jako kachna, tak ji také pravidla bude (If it looks
life a duck, swims like a duck and quacks like a duck, then it probably is a duck)“®

Podobné¢ bychom meéli pfistupovat i k neformalnim ¢innostem jako prosti-
tuce nebo prace spolecnic — pokud jsou tyto ¢innosti fakticky poskytovany
a jsou za né piijimany penize, mély by byt zdanény a regulovany, at’ uz jsou
vefejné deklarovany jako podnikani, nebo nikoliv.

8 Rozsudek Nejvyssiho spravniho soudu ze dne 21. 9. 2011, sp. zn 8 Afs 56/2010-73.
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3.3 Spolecnice

U téchto potencidlnich danovych subjektl se nabizi téméf stejné moznosti
feseni jako u osob poskytujicich sexualni sluzby. Jak bylo jiz vyse uvedeno,
prvni moznosti je zdanéni pifjmu jako pifjmu ze zavislé c¢innosti podle § 6
zakona o danich z pffjmu. Regeni na prvni pohled je stejné, viak v tomto
piipadé mize mit jiny dopad. Rozdil spociva v tom zda spolecnice posky-
tuje sexudlnf sluzby, pokud ano, pak je vysledek totozny jako u prostitutek,
tedy sponzor-zameéstnavatel bude trestnépravne stihan jako kuplif. Pokud
vs$ak k poskytovani sluzeb tohoto druhu nedochazi, pak lze vyuzit postupu
pro zdanéni pifjmu jako pifjmu ze zavislé ¢innosti. Samoziejmé musi byt
naplnéné znaky zavislé ¢innosti ve smyslu § 2 zikona ¢. 262/2006 Sb. zako-
nik prace.

Dale se nabizi zalozeni zivnostenského opravnéni a zdanéni dle § 7 zakona
o danich z pifjmt jako osoba samostatné vydéle¢né ¢inna, avsak spole¢nice
nesmi nabizet nebo poskytovat sluzby smétfujici bezprostiedne k uspokojo-
vani sexualnich potteb, aby nedoslo k rozporu se zakonem. Nasledné spo-
le¢nice maji moznost zdanit svij pifjem jako pifjem z podnikani nebo jako
pifjem z nezavislého podnikani.

Pro veskeré vyse zminéné skupiny pravne neosetfenych podnikani se nabizi
moznost zdanéni pifjmu v rezimu § 10 zdkona o danich z pffjmu jako ostatni
ptijmy. Podstatou vsak je ze se musi jednat o pfijem nabyty piilezitostné.’
Navic v pfipadé, ze nepfesahne ¢astku 50000 K¢, pak dle § 10 odst. 3,
pism. ¢) citovaného zakona je osvobozen od zdanéni. Otazkou vsak je zda
by se v téchto pifpadech jednalo o beziplatny pifjem, nebot’ by vyse uvede-
nymi osobami byla poskytnuta sluzba jako protiplnéni.

Cinnost spole¢nic mize byt vymezena jako Zivnost volna, konkrétné posky-
tovani sluzeb osobniho charakteru, modeling nebo vyroba, obchod a sluzby
jinde nezafazené. Samoziejm¢é pro zvoleni vhodného druhu Zivnostenského
opravnéni bude hrat zasadni roli naplnl onoho konkrétniho vztahu. S ohledem
na obsah vztahu, ktery nemus{ mit sexualni charakter, lze uvazovat i o zfi-
zeni zivnosti vazané, a to jako cinnost obsahujici psychologické poradenstvi

9 RADVAN, M. Taxation of Instagram Influencers. Studia luridica Lublinensia. 2021, ¢. 2,
s. 339-356.
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a diagnostiku. Pro zaloZeni tohoto typu zivnostenského opravnéni je vsak
zapotiebi vysokoskolského vzdélani ve studijnim oboru psychologie a potteb-
nou délku praxi, odvijeci se od jedno nebo viceoborového studia.

V pitipadé spole¢nic mize byt kladen diraz na poskytovan{ spolecenskych
sluzeb, jako je doprovod na spolecenské akce, které samy o sobé nemaji
sexualn{ povahu, ale mohou zahrnovat i uspokojovani spolecenskych potieb
klienta. Zde vznika otazka, zda by c¢innost spolecnic méla byt spise kvalifi-
kovana jako poskytovani spolecenskych sluzeb nez jako nabizeni sexualnich
sluzeb. Vyse uvedené s$irs chapani této cinnosti by mohlo pomoci zafadit
poskytovani sluzeb spolec¢enského doprovodu mezi oblasti, kde dochazi
k poskytovani sluzeb a uspokojovani spolec¢enskych potieb bez sexudlniho
kontextu a tim padem umoznéni provozovani zivnostenského podnikani
v daném odvétvi, které by jinak mohlo byt povazovano za prostituci nebo
jejl urcity podtyp.

Na poli zivnostenského prava jsou vyse zminéné cinnosti problematické.
Prostituce a prace spolecnic mohou byt zivnostmi, ale jsou obvykle zafa-
zeny do kategorie cinnosti, které vyzaduji specifické podminky pro jejich
provozovani. V Ceském pravnim fadu prostituce nenf definovana jako pra-
vem dovolené podnikani, coz komplikuje moznost ziskani zivnostenského
opravnéni a tim padem i urcitou aprobaci pravnim fadem, ktera by umoz-
novala fadné zdanéni prostituce. Na druhé strané, prace spolec¢nic, pokud
je zaméfena na poskytovani spolecenskych sluzeb bez sexualniho kontextu,
by mohla byt klasifikovana napiiklad jako Zivnostenské opravnéni v posky-
tovani sluzeb osobniho charakteru a modelingu.

4 Shrnuti

Z hlediska danového prava plati nevyicena zasada, kterou lze shrnout
nasledné: mate-li pffjem — mate povinnost ho zdanit. Financni ufad se nepta,
zda ¢innost, z niz pifjem plyne, je pravn¢ upravena. Jediné, co je relevantnf,
je skutecnost, ze osoba obdrzela pifjem, ktery by mel byt zdanén podle pfi-
slusnych danovych predpist. V piipadé pifjmt z c¢innosti jako prostituce,
prace spolecnic nebo pfijmu z platformy OnlyFans tedy je spojena dafiova
povinnost.
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V souvislosti s témito ¢innostmi se ¢asto setkavame s pokusy o vyhybani
se danové povinnosti. Naptiklad osoba provozujici prostituci nemuze
do danového pfiznani piimo uvést, ze jeji pifjmy pochazeji z prostituce,
musi to byt néjakym zptsobem zastfené. Prestoze tato ¢innost neni na poli
zivnostenského prava osetfena, danové pravo tuto ¢innost nemuize ze své
podstaty ignorovat, a jakmile je identifikovan pifjem, musi byt zdanén.
Pokud jde o trestn{ pravo, poskytovani sexudlnich sluzeb mutze vést k obvi-
néni z trestného cinu kuplifstvi, pokud nékdo organizuje nebo usnadnuje
tuto ¢innost za ucelem zisku. Na rozdil od prostituce Ize ¢innost na OnlyFans
obtiznéji postihnout pod tento trestni ramec, protoze se nejedna o piimé
fyzické uspokojovani sexudlnich potteb, ale spise o poskytovani digital-
nfho obsahu. Nicméné otazka, zda je platforma OnlyFans formou kuplif-
stvi, je pravné komplikovana a vyzaduje detailni analyzu jednotlivych prvka
tohoto trestného ¢inu. V praxi je v8ak rozdil mezi platformou, ktera umoz-
fuje sdilenf obsahu, a organizaci, kterd aktivné zajist’uje zakazniky a sluzby.
Trestn{ pravo do téchto oblasti zasahuje pfedevsim skrze ustanoveni prav-
nfho fadu zaméfené na kuplifstvi, obchod s lidmi nebo sifeni pornografie.
Prostituce jako takova v Ceské republice nenf explicitné trestna, ale urcité
jednani s nf spojené (napf. nuceni k prostituci, kuplifstvi, provozovani pro-
stituce v blizkosti §kolskych zafizeni) trestné je.

V tomto ohledu lze navazat na spolec¢enskou stranku pohledu na véc. Jelikoz
pfedmétem berntho prava jsou spolecenské vztahy, a objektem jsou dané'’,
pak je nepochybné, ze vztahy, vznikajici pfi poskytovani sluzeb osob pro-
vozujicich prostituci, spole¢nic a OnlyFans modeld, jsou vztahy spolecen-
ské. Tedy konecna otazka, oprosténa o pravni definice, zni — zda spolecnost
ma zajem na tom, aby penize z téchto typu ¢innosti, byly zdanény?

5 Zaveér

Podnikani v oblasti OnlyFans, prostituce a ¢innosti spolecnic pfedstavuje
pravne slozité téma, které vyzaduje peclivou a komplexni analyzu z hlediska
zivnostenského, daniového a trestnfho prava. Klicovym bodem vsak zastava,

10 RADVAN, M. Je berni pravo samostatnym odvétvim prava? Dny prava — 2008 — Days
of Law. Brno: Masarykova univerzita, 2008, s. 295-304.
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ze bez ohledu na to, jak je ¢innost pravné definovana nebo regulovana, pfi-
jem z této ¢innosti podléha zdanéni, a financni sprava se ,,nepta“ na povahu
tohoto pifjmu, ale vyzaduje jeho pfiznani a zdanéni.

Zavérem lze konstatovat, ze cile této studie byly uspésné splnény, pficemz
prace potvrdila stanovené hypotézy o existenci pravniho ramce, ktery lze
aplikovat na podnikani v oblastech povazovanych za kontroverzni, jako
je prostituce, ¢innost spolecnic nebo publikace obsahu na platformach typu
OnlyFans. Analyza ukazala, ze tyto ¢innosti sice nejsou explicitné upraveny
v ¢eském pravnim fadu, avsak soucasny pravni rimec umoznuje jejich zafa-
zen{ pod existujici danové predpisy.

Problematika spiSe spociva v ochoté subjektt pfiznat své piijmy a naplnit
danové povinnosti, nez v absenci regulace jako takové. Hypotéza, ze je tieba
hledat cesty k efektivnéjsimu zdanéni téchto ¢innosti, byla potvrzena, a navi-
hované moznosti feseni smeétuji k posileni pravniho raimce, ktery by pfispél
ke zvyseni danovych pfijmua a minimalizaci $edé ekonomiky.
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EVALUATION OF FINANCIAL SANCTIONS
IN THE CONTEXT OF LAW AND SOCIETY

Petro Kornieiev

Nicolaus Copernicus University, Poland

Abstract

This study focuses on the current status of tax penalties in Polish tax law,
with an emphasis on identifying key problematic areas and addressing gaps
in the existing system. An additional objective is the precise differentiation
between penalties and the tax itself. The article, characterized as descriptive,
relies on the doctrinal method, utilizing an analysis of court rulings and the
body of tax law doctrine. The research considers the evolution of tax penal-
ties, identifying both substantive and procedural aspects. The analysis reveals
significant gaps in both defining penalties and their application, leading
to ambiguity and legal uncertainty. A significant outcome is the delineation
of areas in urgent need of reform, including improving the clarity of regu-
lations and enhancing enforcement effectiveness. The conclusion provides
a synthetic summary of the issues discussed, indicating the need for further
research and legislative action to improve the tax penalty system in Poland.

Keywords

Tax Penalties, Criminal Sanctions, Sanction Ambiguity, Polish Tax Law,
Protection of Individual Rights, ne bis in idem.

1 Introduction

Establishment and implementation of measures of a repressive nature (i.c.,
sanctions) in relation to situations where entities obligated to fulfill various
tax duties fail to exercise due diligence or do not comply with the law, con-
stitute one of the key tools ensuring the proper functioning of regulations
governing the field of tax law: It is frequently argued that taxes, in a certain
sense, may be perceived by society as sanctions, as they impose significant
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burdens on obligated entities'. When analyzing the institution of taxation
directly, one might erroneously agree with this assertion, as taxes indeed
constitute an interference by the state in the finances of the obligated entity,
occurring at every stage of income generation, and sometimes even in the
event of a loss. However, it is crucial to recognize that our subjective per-
ceptions of taxes should not lead to a faulty substitution of terminology,
equating taxes with sanctions. Therefore, at the outset, it is necessary to dis-
tinguish the concept of a tax from that of a sanction, as these are not syn-
onymous terms.

According to Article 4 of the The Tax Ordinance Act (1997), a tax is under-
stood as a public, gratuitous, compulsory, and non-refundable monetary
contribution to the benefit of the State Treasury, a voivodeship, a county,
or a municipality, arising from tax law. The cited definition of a tax con-
tains two rather specific characteristics, namely, compulsoriness and
non-refundability. However, it would be misleading to regard a tax as a sanc-
tion based solely on these characteristics.

Although tax law has always been associated with a certain degree of bur-
den, and even hardship, the concept of a tax sanction is relatively new and
has not been precisely defined within the framework of Polish tax law.
Consequently, tax sanctions do not have the same rich tradition or extensive
body of jurisprudence as, for example, sanctions in other branches of law.
Undoubtedly, the lack of comprehensive codified regulation constitutes
a significant gap in the current system, given the dynamic development and
broad application of sanctions by tax authorities®. This issue is recognized
both at the level of tax authorities and within the judiciary.

1 An example of such a phenomenon can be seen in the current solidarity tax, which
frequently faces criticism. For more on this topic, see: FELD, L. P, FREY, B. S. Tax
compliance as the result of a psychological tax contract: The role of incentives and
responsive regulation. Law ¢ Policy. 2007, vol. 29, no. 1, pp. 102-120; MURPHY, K.
The role of trust in nurturing compliance: A study of accused tax avoiders. Law and
Human Bebavior. 2004, no. 28, pp. 187-209; WOJTASIK, P. Danina solidarnosciowa,
czyli dodatkowy haracz od bogatych. Rzeczpospolita, 4. 11. 2019; and GRYZIAK, B. Tax
sanctions versus criminal sanctions — accumulation or alternative? A comparative analy-
sis. Doradztwo Podatkowe Binletyn Instytutn Studiow Podatkowych. 2020, no. 10, pp. 13-21.

2 MAJKA, P. ,Sankcje w polskim prawie podatkowym — ewolucja regulacji prawnych.
In: BRZEZINSKI, B., OLESINSKA, A., PUSTUL,, J. (red.). Odpowiedzialnosé i sankge
w prawie podatkowym. Torun, 2017, pp. 117.
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A valuable aspect of Polish tax law doctrine’s contributions is the attempt
to define the concept of tax sanctions’. An analysis of the doctrinal views
leads to the conclusion that they refer to legal theory, where the foundations
of this term are rooted’. According to this theory, a sanction constitutes
a form of state response to behavior that contravenes a legal norm, resulting
in negative consequences for the violator. The perspective of tax law doc-
trine is difficult to dispute; perceiving tax sanctions in this context is highly
accurate. Nevertheless, the current form of tax sanctions does not always
fall within the boundaries specified by the theoretical frameworks of law.
Hence, the conclusion follows that the general understanding of sanctions
based on legal theory is only partially adequate, considering today’s realities,
the dynamic development of tax sanctions, and their competitive nature
in relation to criminal sanctions®. However, it is also valuable to refer to the
definition proposed by Pawel Majka, who perceives a tax sanction as the
consequences of violating substantive tax law obligations by a passive entity,
which lead to an unfavorable legal or factual situation from the perspective
of its economic interest, and are regarded by the legislator as a penalty for
the breach of law’.

Conversely, Bartosz Gryziak believes that tax sanctions encompass all
responses arising from tax laws to the non-fulfillment of the provisions
of a tax norm, including those stipulated by the law itself as well as those
imposed by the tax authority in a procedure other than criminal, aimed
at compelling the regulated entity to fulfill its obligations’. In comparative
analysis, Bartosz Gryziak’s definition appears to be more coherent within
the context of tax law, as it clearly distinguishes tax sanctions from criminal

3 Attempts to define tax sanctions can be found in the following sources:
BRZEZINSKI, B. Prawo podatkowe. Zagadnienia teorii i praktyki. Torus, 2017, pp. 458—460;
GOMULOWICZ, A., MALECKI, ]. Podatki i prawo podatkowe. Warsaw, 2011,
pp. 237-238.

4 MORAWSKI, L. Witegp do prawoznawstwa. Torun: TNOIK Dom Organizatora, 2006,

. 56-56.

5 RII)A]KA, P. Tax Sanctions as the Institutions Conditioning Efficiency of Collecting Tax
Information—Limits of Legal Regulations. S#udia Inridica Lublinensia. 2020, vol. 29, no. 4,
pp. 189-207.

6 Ibid.

7 GRYZIAK, B. Tax sanctions versus criminal sanctions — accumulation or alternative?
A comparative analysis. Doradztwo Podatkowe Binletyn Instytutn Studidw Podatkowych. 2020,
no. 10, pp. 13-21.
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sanctions applied under criminal procedure. Additionally, this definition
includes sanctions that arise both from statutory tax provisions and those
imposed by tax authorities in a non-criminal procedure. Delving into this
issue, one can observe an appropriate evolution taking place in the field
of tax law concerning tax sanctions. The observed changes may be the result
of the legal system adapting to changing socio-economic needs and adjust-
ing to new challenges and realities.

The above analysis leads to the conclusion that tax sanctions are not synony-
mous with taxes themselves, but rather constitute consequences of violating
tax norms by the addressee of these norms. Consequently, sanctions are
merely preventive measures aimed at ensuring compliance with legal regu-
lations. From this perspective, tax sanctions play a crucial role as tools for
enforcing the proper functioning of the tax system and safeguarding its
integrity within the broader legal-tax framework. On the other hand, the
primary purpose of taxes is to provide revenue for the state budget®.

2 Limits of Tax Sanctions

Bogumit Brzeziniski expressed the view that sanctions within tax law norms
can be constructed both within and outside of tax law itself’. This concept
arises from adopting a dualistic structure of tax law norms, also known
as the construction of coupled norms. In this framework, the sanctioned
norm, which defines tax obligations, is linked to the sanctioning norm,
which specifies the consequences of violating these obligations. This dual-
istic structure of norms allows for clear delineation of sanction boundaries
and enables effective enforcement of tax law provisions.

K. Devos’ perspective on compliance with the law is also valuable. In his
research, Devos emphasizes the significance of coercive elements such
as enforcement and sanctioning actions. He points out that enforcement
actions, while indirectly influencing compliance, are a crucial tool in law
enforcement. However, direct enforcement of laws against individuals can
breed hostility, potentially discouraging compliance. Conversely, inconsistent

8 GOMULOWICZ, A., MALECKI, J. Podatki i prawo podatkowe. Warszawa: Wydawnictwo
Prawnicze LexisNexis, 2006, pp. 150.
9 BRZEZINSKI, B. Witgp do prawa podatkowego. Torun, 2001, pp. 100-101.
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enforcement may lead to growing social cynicism and distortions of reference
norms. This complex dynamic underscores the importance of maintaining
a balance between law enforcement and building trust in the legal system.
Thus, effective social justice requires not only the enforcement of laws but
also building societal trust in the legal system through transparency, fairness,
and justice in law enforcement. It is this balance that is a crucial element
in maintaining the rule of law and ensuring the fair functioning of soci-
ety'. The above analysis leads to the conclusion that one of the key issues
in maintaining the rule of law and ensuring justice and transparency in the
system is the precise delineation of the boundaries of tax sanctions. In the
context of discussions on compliance with the law, it is essential to establish
clear boundaries for tax sanctions to avoid arbitrariness and ensure that law
enforcement is conducted in accordance with principles of justice.

Precisely defining clear boundaries for tax sanctions is crucial both for pro-
tecting individual rights and for ensuring the effectiveness of the tax system.
This helps to avoid abuses by tax authorities and ensures equality before
the law. Furthermore, clear boundaries for tax sanctions enable taxpayers
to act knowledgeably and confidently in fulfilling their tax obligations.

The boundaries of tax sanctions can be delineated at three levels: national,
international, and European Union''. Each of these levels is of significant
importance in shaping and enforcing tax policy, both at the national and
global levels, as well as within EU structures.

In the context of national law, the Constitution of the Republic of Poland
(Constitution of the Republic of Poland of 2 April 1997) establishes the
principle of proportionality, requiring state authorities to minimize burdens
on citizens while maintaining a balance between the public interest and lim-
itations on civil liberties. Pursuant to Article 31(3) of the Constitution of the
Republic of Poland, public administration authorities are obligated to oper-
ate within clearly defined boundaries to avoid infringements on civil liberties.

10 DEVOS, K. N. H. Penalties and sanctions for taxation offences in New Zealand:
Implications for taxpayer compliance. New Zealand Jounrnal of Taxation Law and Policy.
2004, vol. 10, no. 3, pp. 212-244.

11 This view is widely accepted in the doctrine of tax law, as confirmed by the research
conducted by P. Majka (2020, op. cit.).
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At the international level, the European Convention on Human Rights
(ECHR) (Convention for the Protection of Human Rights and Fundamental
Freedoms, signed in Rome on 4 November 1950) regulates certain aspects
of tax sanctions, particularly concerning criminal matters. It is worth empha-
sizing that the European Convention on Human Rights does not cover all
types of tax sanctions. Numerous judgments indicate that sanctions related
to fines and additional tax obligations may be treated as criminal matters
if they meet certain criteria, such as universal application, lack of compen-
satory characteristics, and a deterrent function for potential law violations.
However, proceedings concerning other sanctions, such as rate increases
or loss of privileges, fall outside the scope of the ECHR.

Regarding EU law, the rulings of the Court of Justice of the European
Union (CJEU) and the Charter of Fundamental Rights of the European
Union (EU Charter) (Charter of Fundamental Rights of the European
Union, 2007) are significant. The Court of Justice of the European Union
emphasizes that EU law is based on general principles, including the prin-
ciple of proportionality, which requires the use of measures appropriate
to the objective. The boundaries of tax sanctions in EU law are also defined
by the EU Charter of Fundamental Rights, particularly its articles concern-
ing individual rights, such as the right to freedoms, effective legal remedies,
access to justice, and the prohibition of double jeopardy or punishment
in criminal proceedings for the same offense. These norms delineate the
limits of tax sanctions, complementing the protection of individual rights
in the sphere of freedoms arising from national and international law.

Analysis of the boundaries of legislative sanctions indicates a clear scope
of permissibility, which limits excessive interference by the legislator in the
rights of taxpayers. At the same time, the boundary for the regulation
of sanctions in international and EU law is the obligation to ensure a fair
judicial process. Although existing sanctions fall within permissible limits,
the European Convention on Human Rights (ECHR) does not cover all
types of tax sanctions and establishes standards at a lower level than the
Charter of Fundamental Rights. According to international regulations,
there is also a prohibition against double jeopardy for the same offense.
However, it happens that tax and criminal sanctions coincide. Therefore,
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it is important for the legislator to make consistent decisions regarding the
type of sanctions to avoid situations where their convergence occurs.

It is worth noting the complexity of defining the boundaries of tax sanc-
tions, which arises from considering the many diverse aspects and levels
at which these actions are taken. In the context of analysis, it is also essential
to consider the gap mentioned in the earlier part of the study, as it suggests
a lack of clearly defined definitions and boundaries regarding tax sanctions.
This observation underscores the need for a precise definition of the con-
cept and the delineation of boundaries for the effective implementation
of the tax sanctions system.

3  The Principle of ne bis in idem

Criminal sanctions, unlike tax sanctions, have been specified by the legislator
in Article 42 of the Constitution of the Republic of Poland. The establish-
ment of tax sanctions is not subject to the same regime, but this does not
imply unrestricted application. The challenge lies in defining the acts that
may be subject to each of these types of sanctions. Additionally, establishing
a general framework of legal regulations concerning tax sanctions poses dif-
ficulties. The lack of uniform norms regarding tax sanctions adversely affects
the practice of tax law application. In contentious situations, tax authori-
ties and administrative courts lack a clear point of reference to guide them
in determining the direction of resolution in individual cases. Punishment
for violating tax laws in Poland primarily relies on criminal liability. As men-
tioned earlier, tax sanctions remain one of the less explored areas in the
field of tax law scholarship. In Polish tax law doctrine, certain similarities
between tax sanctions and criminal sanctions are recognized'?, which gener-
ate further difficulties in the context of applying the ne bis in idem principle.

It is worth considering the viewpoint of B. Gryziak, who identifies two key
components of criminal sanctions: the actions of the perpetrator and their
awareness. According to this concept, guilt must be demonstrated through
the existence of a specific mental connection between the perpetrator and

12 SEPIOL.O-JANKOWSKA, I. Podobienistwo sankcji karnych oraz sankcji podatkowych.
Prokuratura i Prawo. 2020, no. 2, pp. 84—105.
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their act, which is a necessary condition for assigning criminal responsibility.
It is worth noting that the volitional aspect, such as intention or awareness
of committing a tax offense, does not play as significant a role in the legal
context as the objective aspect, which is the mere fact of violating tax reg-
ulations. This analysis emphasizes that tax sanctions are primarily a tool for
enforcing tax law and ensuring its effectiveness, rather than just a punishment
for deliberate or intentional violations of regulations. Consequently, the tax-
payer bears the consequences for the mere occurrence of an unlawful state,
regardless of their mental state associated with the action. Responsibility
in this context becomes objective, meaning that legal norms regarding taxes
are applied on the basis of breaching obligations'.

The principles of ne bis in idem in the context of the system of tax sanc-
tions and criminal penalties are a crucial element in ensuring the legal pro-
tection of individuals and the proper functioning of the justice system.
Article 4 of Protocol No. 7 to the European Convention on Human Rights
(Protocol No. 7 to the Convention for the Protection of Human Rights and
Fundamental Freedoms, signed on 22 November 1984) states that it prohib-
its the re-trial or punishment of the same person for the same offense by the
courts of the same state, except in cases where new facts have emerged
or where there has been a fundamental procedural error in the initial pro-
ceedings potentially affecting the outcome of the case. Therefore, it can
be concluded that there are three conditions that must be met for the appli-
cation of this principle: the identity of the perpetrator, the identity of the
offense, and the punitive nature of the sanction'.

A key aspect of the application of the ne bis in idem principle is the proper
categorization of the functions performed by individual sanction measures.
Due to the impossibility of simultaneously applying two sanctions with
a similar repressive-preventive character, it is crucial to clearly delineate the
functions performed by tax legal institutions. These functions include fis-
cal, compensatory, and repressive-preventive aspects, and their clear separa-
tion helps to avoid ambiguity and ensure the effectiveness of the sanction
system. It follows that tax sanctions and criminal penalties compete with

13 GRYZIAK, 2020, op. cit.
14 MAJKA, 2020, op. cit., pp. 189-207.
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each other as they serve a similar repressive-preventive function. Therefore,
their simultaneous application is impossible. This issue has a global dimen-
sion due to the complex jurisdiction of courts in terms of judicial pro-
tection concerning criminal and tax sanctions. Common courts are com-
petent in criminal penalties, whereas administrative courts are competent
in tax sanctions. It is worth noting that administrative courts do not have
the authority to take substantive actions, but only examine formal aspects.

In the context of the functions performed by tax sanctions, granting them
precedence seems justified due to their nature as less severe sanctions, yet
they are often sufficient to induce taxpayers to fulfill their obligations. Tax
sanctions, in essence, serve as a preventive and deterrent measure that can
be an effective tool for encouraging compliance with tax laws. However,
in cases where tax sanctions prove ineffective in achieving their pur-
pose, consideration should be given to the application of criminal penal-
ties. Criminal penalties, due to their restrictive nature and severity, should
be applied cautiously and only in situations where other measures have
not yielded the expected results. Their aim should not only be to impose
punishment for breaching tax laws but also to deter future offenses and
restore trust in the tax system by enforcing severe consequences for those
who deliberately violate tax regulations. Therefore, both tax sanctions and
criminal penalties should be regarded as elements of a comprehensive tax
law enforcement system, applied proportionally to the degree of violation
and effectively fulfilling preventive and deterrent objectives. Moreover, the
ne bis in idem principle prohibits the simultaneous application of tax and
criminal sanctions for the same offense.

In conclusion, it must be acknowledged that the ne bis in idem principle
is a crucial element of individual legal protection and the justice system.
In essence, it prohibits the simultaneous application of tax sanctions and
criminal penalties for the same offense. This principle is essential to avoid
double punishment for the same act, which would violate justice and equal-
ity before the law. The application of this principle is of significant impor-
tance for maintaining the integrity and effectiveness of the tax law enforce-
ment system. Protecting taxpayers from double jeopardy ensures stability
and trust in the legal tax system while safeguarding their individual rights
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and freedoms. This leads to the conclusion that the ne bis in idem principle
is a vital element in striking a balance between the need for law enforcement
and the protection of individual rights.

4 Conclusion

The presented analysis directs attention to the crucial role that tax sanc-
tions play as significant tools both in the context of tax law and broader
legal frameworks. The article emphasizes the need for a precise definition
of tax sanctions to cleatly delineate their nature and establish the boundaries
of their application. The lack of clearly defined boundaries and statutory
definitions can lead to chaos and violations of individual rights. In this con-
text, it is necessary to ensure that the legislator protects taxpayers’ rights and
maintains a balance between the fiscal function of tax law and the preventive
nature of sanctions. The analysis also raises the issue of responsibility for
imposing tax sanctions, indicating the need for reflection on the decisiveness
of tax authorities and courts in this regard. Furthermore, there is a need for
a thorough examination of the consequences of tax sanctions for the pro-
tection of individual rights and the necessity to maintain a balance between
taxpayers’ interests and tax law enforcement. It is also important to consider
the potential implications of changing the judicial system, particularly the
transition from general courts to administrative courts, which poses a signif-
icant challenge for tax sanction institutions.

In summary, the analysis emphasizes the need for in-depth research and dis-
cussion in the area of tax sanctions and identifies key areas that require atten-
tion from practitioners and researchers. The conclusions drawn can contrib-
ute to the development of the current tax sanction system by improving
the clarity of regulations, enhancing the effectiveness of enforcement, and
ensuring fairness in the system. At the same time, it emphasizes the impor-
tance of building trust in the tax system by maintaining a balance between
the interests of all parties and protecting individual rights.
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THE ISSUE OF BEER TAXATION

Julia Lipinska

Nicolaus Copernicus University in Torun, Poland

Abstract

The taxation of beer is an important part of the tax policy of many coun-
tries around the world. As one of the most popular alcoholic beverages, beer
plays a key role in both social and economic culture. The taxation of this
beverage has numerous implications for public health, business operations,
and the impact on the state budget.

This article will focus on the excise taxation of beer. Firstly, the historical
aspect of beer taxation, the definition of beer and the moment when excise
duty on an excise product arises will be presented. EU regulations on the
excise taxation of beer will be analysed. This will be followed by a discus-
sion of the taxation of different types of beer, including regular beer, sweet-
ened beer, flavoured beer, and non-alcoholic beer. The question of whether
excise duty is refundable in the event of a beer complaint will be addressed,
and whether excise duty is payable on beer that is past its sell-by date. The
taxation of loss and destruction of beer will also be discussed.

Keywords
Excise Tax; Beer; Tax; Alcohol; Excise Goods.

The taxation of beer is an important part of the tax policy of many coun-
tries around the world. As one of the most popular alcoholic beverages, beer
plays a key role in both social and economic culture. The taxation of this
beverage has numerous implications for public health, business operations,
and the impact on the state budget.
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1 Historical Aspect of Beer

Ethanol has first beginning in antiquity, when people observed fermenta-
tion processes in fruits, then in cereals. In the Middle Ages, mead and beer
were readily consumed. Subsequently, the beer became more enjoyed than
wine or mead. Even then we observed that the beer has strong consump-
tion fascinations and more and more admirers. In turn, as far back as 1479,
in Poland, in the regions of Greater Poland and Lesser Poland was enacted
first taxation of alcohol named “czopowe”. On the ground of it, the beer
was taxed. Interestingly enough, gentry who produce alcohol for their own
consumption, have tax remissions. Indubitably, the beer is in the greatest
demand now and in eatlier years.'

2 The Beer in EU Regulations

Regulations relating to beer were implied in Council Directive 92/83/EEC
of 19 October 1992 on the harmonisation of the structures of excise duties
on alcohol and alcoholic beverages® — hereinafter Directive 92/83/EEC —
specifically in Article 2 of that Directive. This provision refers to the divi-
sion of alcoholic beverages into traditional categories and uses the tariff
codes of the Combined Nomenclature. Undoubtedly, the reference to this
nomenclature is intended to facilitate the functioning of the internal market.
These tariff codes of the Combined Nomenclature are laid down in Council
Regulation 2658/87 on the tariff and statistical nomenclature and on the
Common Customs Tariff. Interestingly, this classification takes into account
the physical, historical, technological and cultural characteristics of prod-
ucts, which determines the excise duty on alcoholic beverages. In the case
of alcoholic beverages, reference to it is crucial to determine whether
it is an alcoholic beverage subject to excise duty.’

1 See FLIS, M. C. Akcyza na alkohol a polska gospodarka. Doradztwo Podatkowe — Biuletyn
Instytutn Studiow Podatkowych. 2020, vol. 293, no. 1, pp. 13-19.

2 DzUUEL.1992.316.21.

3 See LIPTAK, Z., PLAWIAK, W. Komentarz do dytektywy 92/83/EWG w sprawie
harmonizacji struktury podatkéw akeyzowych od alkoholu i napojéw alkoholowych. In:
LASINSKI-SULECKI, K. (red.). Akeyza w prawie Unii Europejskiej. Komentarg, Watszawa:
LEX, 2014, Art. 2.

82


http://Dz.U.UE

Darlové pravo v proménach ¢asu

In accordance to Directive 92/83/EEC, the beer was defined as “covering any
product falling within CIN code 2203 or any product containing a mixture of beer with
non-alcoholic drinks falling within CIN code 22006, in either case with an actual alcobolic
strength by volume exceeding 0,5 % vol. Establishment of the duty”. As a result, the
beer which is referred to code 2203 is the beer made from malt and also
other different products included mixture of beer and non-alcohol bever-
ages, which lie in code CN 2206.

The beer within CN code 2203 is the alcohol drink, produced by solution
of fermentation barley malt or wheaten malt, water and hop. To prepare
wort, could be added non-malted cereals and also sugar, colourants and fla-
vourings. Therefore, every beer has different colours and flavours. Moreover,
the beer could have different packaging. There is a draught beer, a bottled
beer and a can of beer hermetically sealed. In position within CN code 2203
is also additional distinction under a different packing, but it has no relevant
to excise duty. There is a specification of containers of a size above 101and
those of a smaller size —up to 10 1.*

In regard to excise duty, definition of beer includes a mixture of beer from
CN code 2203 and non-alcohol beverages. They are referring to CN code
2206. Under this code, there are another fermented beverages such as cider,
perry or mead, as well as mixtures of fermented beverages not otherwise clas-
sified and mixtures of fermented beverages with non-alcoholic beverages.
As a result, beer on excise duty grounds is only a mixture with non-alcoholic
drinks. Mixing beer with other alcohols could qualify it as another fermented
beverage at a higher excise rate.

Generally, the person liable to pay excise duty is person who departs excise
goods from a duty suspension arrangements, most often it is the autho-
rised warehousekeeper, or the registered consignee.” Nonetheless, Directive
2020/262 of the Council of the European Union laying down general prin-
ciples concerning excise duty of 19 December 20197 (hereinafter “Directive
2020/262”) regulates precisely under which specific circumstances and

4 LIPTAK, PLAWIAK, op. cit.

5 Ibid.

6 See BRONICKI, W. Wplyw struktury stawek podatku akcyzowego na rynek poszcze-
gblnych wyrobéw akcyzowych. Kwartalnik Prawa Podatkowego. 2022, no. 4, p. 97.

7 DzUUE.L.2020.58.4.
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which entity, is subject to excise duty, this applies even to unlawful activities.
As a result, among the above, there is also: the registered consignor, and any
person who, for example participated in the irregular departure and who
was aware or who should reasonably have been aware of the irregular nature
of the departure. Overall Directive 2020/262 defines a very broad citcle
of entities that are subject to excise duty. Thus, the excise duty collection
system is one of the tightest in the entire European Union.”® This regulation
is set out in Article 7 of Directive 2020/262.

At this point, it is worth outlining who the registered consignee and the
registered consignor are under this Directive. According to Article 3(9)
of the Directive registered consignee “weans a natural or legal person anthorised
by the competent authorities of the Member State of destination to receive, in the course
of the business of that person and under the conditions fixed by those authorities, excise
goods moving under a duty suspension arrangement from the territory of another Member
State”. However, according to paragraph 10 of the aforementioned provi-
sion: registered consignor means “a natural or legal person anthorised by the compe-
tent anthorities of the Member State of importation, to only dispatch excise goods under
a duty suspension arrangement upon their release for free circulation in accordance with
Article 201 of Regulation (EU) No 952/2013 in the conrse of the business of that
person and under the conditions fixed by those authorities™.

According to article 6 Directive 2020/262, there was established that excise
goods shall be a subject to excise duty. It is indicated that excise duty is paid
at time of “production, including, where applicable, their extraction, within the terri-
tory of the Union and also importation or their irregular entry into the territory of the
Union”. In accordance to paragraph 2, excise duty shall become chargeable
at the time, and in the Member State, of release for consumption. Then the
legislator defines what mean releasing for consumption.
“Release for consumption” means by Directive 2020/262:

e the departure of excise goods, including irregular departure, from a duty suspen-

sion arrangenment;

 the holding or storage of excise goods, including cases of irregularity, outside
a duty suspension arrangement where excise duty has not been levied pursuant
to the applicable provisions of Union law and national legislation;

8 See BRONICKI, op. cit., p. 96.
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* the production, including processing, of excise goods and irregular production
or processing, outside a duty suspension arrangement;

*  the importation of excise goods, unless the excise goods are placed, immediately
upon importation, under a duty suspension arrangement, or the irregular entry
of excise goods, unless the customs debt was extinguished under points (), (f), (g)
or (k) of Article 124(1) of Regulation (EU) No 952/2013. If the customs
debt was extinguished according to the point (¢) of Article 124(1) of Regulation
(EU) No 952/2013, Member States may provide in their national law for
a penalty taking into account the amount of excise debt which would have been
incurred.

Cavities and destructions of excise goods are also worth noting,
In Article 6(5) is regulated that in specific circumstances, some situation will
not mean “release for consumption”, as a result is not chargeable. Referred
to that, regulation said that “%he fotal destruction or irretrievable loss, total or partial,
of excise goods under a duty suspension arrangement, as a result of unforeseeable cir-
cumstances or force mayeure, or as a consequence of an authorisation to destroy the goods
by the competent anthorities of the Member State, shall not be considered a release for
consumption”. Then the legislature determines regulations about partial losses.
Under the Article 6 (7) partial “loss due to the nature of the goods that occurs during
a duty suspension movement between the Member States shall not be considered a release
Jfor consumption in so far as the amount of loss falls below the common partial loss thresh-
old for those excise goods, unless a Member State bas reasonable cause to suspect frand
orirregularity. That part of a partial loss which exceeds the common partial loss threshold
Jor those excise goods shall be treated as a release for consumption”.

3 Judgments of the Court of Justice
of the European Union on Traditional
(Regular), Sweetened and Flavoured Beers

Indubitably, on the market there are many available types of beers. There are
regular beers called traditional beers, sweetened beers, flavoured beers and
non-alcoholic beers. The last one will be presented in next chapter.

One of the most interesting judgments involving taxation on beer is the
Judgment of the Court (Grand Chamber) from 8 April 2008, in case
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C-167/05. It concerned Sweden imposing a higher excise tax on wine
than on beer. It is also worth pointing out that in Sweden beer is primarily
a domestic product, while wine is most often an imported product. The
Court pointed out that a comparison of the selling prices of a litre of strong
beer and a litre of competing wine shows that the difference between them
is virtually identical both before and after tax. In such a situation, even if the
price difference between these products, which are in a competitive rela-
tionship, is smaller than what was established by the Court in its judgment
in Commission v Belgium', it should be noted that the price difference
established in the present case is still small, that the difference in taxation
of these products does not affect consumer behaviour in the analysed mar-
ket segment. As a result, the Commission did not provide evidence that,
in this particular case, the difference between the prices of strong beer with
an alcohol content equal to or exceeding 3.5% by volume and the com-
peting intermediate category wine is so small that the difference in the
taxation of these products in Sweden may influence consumer decisions.
Analysing the findings regarding the final sales prices set out in paragraph
56 of this judgment, it does not appear that the application of the con-
troversial taxation system has the effect of indirectly protecting Swedish
beer under Article second paragraph of Article 90 EC (now Article 110 EC)
solely because it means higher taxation on wine, mainly imported from other
Member States, compared to beer, which is mainly a domestic product.
Therefore, the Commission of the European Communities v. Sweden lost
this dispute, and as a result, the taxation of beer in Sweden was not discrim-
inatory in relation to imported wine.

The issue of exempting small breweries is also worth considering. This is due
to the fact that small independent breweries can benefit pursuant to Art. 4
of Directive 92/83/EEC, from a reduced rate of excise duty, if a given
Member State applies it. This is important because if a brewery applies pref-
erential rates and they turn out to be inappropriate in the opinion of the
tax authority, the brewery will have tax arrears as a result. The regulation

9 Judgment of the Court (Grand Chamber) of 8 April 2008, Commission of the European
Communities vs. Kingdom of Sweden, Case C-167/05, ECLI:EU:C:2008:202.

10 Judgment of the Court of 9 July 1987, Comumission of the European Communities vs. Kingdom
of Belginm, Case 356/85, ECLI:EU:C:1987:353.
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regarding them is contained in article 4 of Directive 92/83/EEC. Under
this article “independent small brewery” shall mean “a brewery which is legally
and economically independent of any other brewery, which uses premises, situated physi-
cally apart from those of any other brewery and does not operate under licence. However,
where two or more small breweries cooperate, and their combined annual production does
not exceed 200000 b, those breweries may be treated as a single independent small brew-
ery”. It has to be also said that “Member States may apply reduced rates of duty,
which may be differentiated in accordance with the annual production of the breweries
concerned, to beer brewed by independent small breweries within the following limits:
o The reduced rates shall not be applied to undertakings producing more than
200000 bl of beer per year,
*  the reduced rates, which may fall below the minimum rate, shall not be set more
than 50 % below the standard national rate of excise duty”.

Thereupon was made a conflict related to the Finnish copartnership apply-
ing an exemption which, according to the Finnish authority, did not apply
to them. As a result, the case was brought to the Court of Justice of the
European Union. And its decision can be found in the Judgment of the
Tribunal of 28 October 2021, case C-221/20."

In 2015 and 2016, the Finnish customs administration carried out, among
others, inspections of companies A and B producing beer regarding the tax
on alcohol and alcoholic beverages paid by these companies in the period
from 1 May 2013 to 31 December in 2015 (in the case of A) and from
1 January 2013 to 31 December 2014 (case B). In their tax returns for alco-
hol and spirits, A and B reported supplies of taxable beer in the category
of products that received a 50% tax reduction, but the customs authority
stated that this discount could not be applied to them because they could
not be accepted as breweries legally and financially independent, within the
meaning of §9 of the Finnish Alcohol and Alcoholic Beverages Tax Act,
especially since both are partly owned by a third party who also manages
them. The authority also emphasized that the Finnish legislator intentionally
did not include the above-mentioned the provision of the possibility of trea-
ting two or more small breweries as one brewery and, as a result, taxing them

11 Judgment of the Court (Seventh Chamber) of 28 October 2021, Proceedings brought
by A Oy and B Oy, Case C-221/20, ECLI:EU:C:2021:890.
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jointly. As a result, this authority enforced additional tax and penalties from
A and B in a decision determining the amount of tax liability on 9 December
2016. As a result, the companies filed a complaint to the Finnish Supreme
Administrative Court, which in turn suspended the proceedings and referred
a question to the Court of Justice for a preliminary ruling:
“1. Is Article 4 of Directive 92/ 83/ EEC to be interpreted as meaning that
a Member State which applies reduced rates of excise duty to beer brewed by inde-
pendent small breweries pursuant to that provision must also apply the provi-
sion on the joint taxation of small breweries contained in the second sentence
of Article 4(2) of that directive, or is the application of the latter provision left
to the discretion of the Member State concerned?
2. Does the second sentence of Article 4(2) of Directive 92/83/ EEC have
direct effect?”

The Court ruled that the second sentence of Article 4(2) of Directive
92/83/EEC must be interpreted as meaning that a Member State which
implements the provision provided for in Article 4 section 1 of this
Directive, the possibility of applying reduced excise duty rates to beer pro-
duced by independent small breweries, does not, however, oblige to treat
two or more small breweries that cooperate and whose total annual produc-
tion does not exceed 200,000 hl as one independent small brewery.

This decision was very negative for that companies because they could not
benefit from the exemption due to the lack of willingness of the Finnish legis-
lator to implement it to several small breweries could benefit from the exemp-
tion. As a result, they were forced to pay their tax liability for that period.
In conclusion, there are not always a few small breweries can and will actually
benefit from the exemption under article 4 of Directive 92/83/EEC.

Moving on from the issue of traditional (ordinary) beers, it has to be paid
a special attention to the issue of flavoured and sweetened beers, where the
problems seem to be the most.

First of all, the judgment of the Court of Justice of 17 May 2018, in case
C-30/17 should be cited." In that judgment, the Court of Justice stated that
Article 3(1) of Directive 92/83/EEC should be understood as meaning that

12 Judgment of the Court (Fourth Chamber) of 17 May 2018, Dyrektor Izby Celnef w Poznanin
vs. Kompania Piwowarska S.A. w Pognanin, Case C-30/17, ECLI:EU:C:2018:54.
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when determining the tax base for flavoured beers according to the Plato
scale, the extract of the basic wort should be taken into account, without
allowing for flavouring substances and sugar syrup added after fermenta-
tion. In that regard, first of all, it is common ground that, according to the
usual understanding of the Plato scale in brewing, it makes it possible to cal-
culate the extract content in the mass of the basic wort, one Plato degree
corresponding to 1 g of extract per 100 g of basic wort. It follows that,
as is commonly understood in brewing, the Plato degree is calculated with-
out taking into account the flavouring substances and sugar syrup added
to flavoured beers after the fermentation process. Secondly, the contextual
analysis confirms that, in the context of Directive 92/83, the calculation
of the degrees Plato of flavoured beer cannot take into account flavouring
substances and sugar syrup added after the fermentation process.

Incontrovertibly, this ruling was definitely positive for entrepreneurs.
Nevertheless, the amended Directive 83/92/EEC by Council Directive
(EU) 2020/1151 of 29 July 2020 states that “In order to ensure the uniform appli-
cation of the conditions for fixing excise duty on beer, it is necessary to lay down conditions
Sfor measuring the degree Plato. More particularly, as regards measuring the degree Plato
Jor sweetened or flavoured beer, it is important to specify that the ingredients of the beer
that have been added after fermentation are also to be taken into account for the purpose
of measuring the degree Plato. In view of practical difficulties linked to the identification
and measurement of the dry extract of the original wort of the finished product, such
specification is necessary and justified by the need to provide a harmonised approach that
would ensure the correct and straightforward application of those rules by taxable persons
concerned and by tax administrations as well as the effectiveness of fiscal supervision
against risks of evasion, avoidance or abuse.” They added also “In order to ensure
a smooth transition to a harmonised methodology for measuring the degree Plato of beer,
it is appropriate to allow Member States which, on 29 July 2020, do not take ingredients
of the beer that have been added after fermentation into account for the purposes of mea-
suring the degree Plato, to continne to use the currently applied methodology for a transi-
tional period of time.”" Based on excise tax regulations, it results in an increase
in excise tax for companies adding ingredients to beer after fermentation.
13 Council Directive (EU) 2020/1151 of 29 July 2020, amending Directive 92/83/EEC

on the harmonization of the structures of excise duties on alcohol and alcoholic
beverages, ISSN 1977-0677, L. 256.
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Despite the established method of taxing beer developed by the Court
of Justice of the European Union.

Another important ruling regarding sweetened beers and flavoured beers
is the judgment of the Court of Justice of the European Union of 13 March
2019, in case C-195/18." It regarded to definition of beer.

It concerns a taxpayer who, in the period from May 2011 to May 2013, B.S.
produced an alcoholic beverage which he claimed was a mixture of beer and
non-alcoholic beverages. 100 hectolitres of wort constituting the basis of the
semi-finished product that qualifies it as beer is obtained from 134.9 1 of malt
extract, 1708.21 of glucose syrup, 91of citric acid, 2.4 1 of ammonium phos-
phate, nutrient and water. As a result, there was more glucose syrup than the
malt from which beer is made. He then marked the drink as beer in the
declaration. The Head of the Tax Office did not agree with this, stating that
it was a drink based on another fermented drink and a non-alcoholic drink
with CN code 2206. This, in turn, meant a much higher excise tax rate. The
case was brought to the Supreme Administrative Court, where a preliminary
question was asked. The Court of Justice of the European Union ruled
that Article 2 of Directive 92/83/EEC must be interpreted as meaning that
an intermediate product intended to be mixed with non-alcoholic drinks,
obtained from a wort containing fewer malt ingredients than non-malt
ingredients, to which glucose syrup has been added before the fermentation
process, may be classified as “beer obtained from malt” falling within head-
ing 2203 of the Combined Nomenclature, provided that the organoleptic
characteristics of that product correspond to those of beer, which is a mat-
ter for the referring court to verify.

As a result, a product that contains more glucose syrup than malt is also
beer. Opinions after this ruling seemed to vary. For some brewing compa-
nies, this was definitely a positive outcome because it meant cost reductions
for them. Others, in turn, claimed that companies that produce such beer
do not pose a threat to them. Nevertheless, the greatest impact of this ruling
is on consumers, who can buy a drink labelled “beer” that may not actually
be beer. The second risk is that all brewing companies, due to this ruling, will

14 Judgment of the Court (Tenth Chamber) of 13 March 2019, Criminal proceedings against
B.S., Case C-195/18, ECLLEU:C:2019:197.
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reduce costs and use more other additives and less of the ingredients that
characterize beer, i.e. they will largely reduce malt and hops. One could say
that then there will be less and less beer in the beer.

4 Non-alcoholic Beers not Subject to Excise
Duty, but Subject to Sugar Levy in Poland

Undoubtedly, that non-alcoholic beeris not subject to excise tax. Nevertheless,
from 2020, in Poland is obtained fee, so-called “sugar levy”. It is a principle,
which does not apply to beer, with the exception of non-alcoholic beer.
As a rule, only drinks with added substances containing sugar are subject
to this fee, and those containing naturally occurring sugar are not subject
to it. As a result, producers of non-alcoholic beers submitted numerous
applications for individual interpretations to polish national tax information.
Then the director of the National Fiscal Information issued an interpreta-
tion that the sugar fee should be levied on all sugars contained in a given
product (both those naturally occurring in it and those added during the
production process). This position was then supported by the Provincial
Administrative Court in Poznan and agreed with this position."

The judgmentof the Supreme Administrative Courtof 30 March 2023, in case
III FSK 1373/22'", became important for the sugar fee on non-alcoholic
beer. By application of 19 March 2021, the complainant requested an indi-
vidual interpretation of tax law provisions in the scope of the provisions
of the Public Health Act regarding the fee on foodstufts. In the application,
it indicated that, in addition to beer, its offer also includes non-alcoholic
fruit beers (with alcohol content up to 0.5%), i.e. with the addition of natu-
ral fruit juice (apple juice, rhubarb juice, mirabelle juice). The juice content
in non-alcoholic beer is less than 20%. The fruit-free non-alcoholic beers
described above are of the sour ale style, i.e. they are sour non-alcoholic
beers (acidified with lactic acid bacteria during the production process), and
the juice is not added to the beer to sweeten it, only to obtain the taste and

15 Judgment of Voivodship Administrative Court in Poznar of 20 April 2022, Case I SA/
Po 702/21, LEX n.o. 3342629.

16 Judgment of the Supreme Administrative Court of 30 March 2023, Case III FSK
1373/22, LEX n.o. 3523161.
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fruit aroma (rhubarb or mirabelle), i.e. it is a natural ingredient of beer pro-
duction. The non-alcoholic fruit beers that are the subject of the applica-
tion are drinks included in section 11 of the Polish Classification of Goods
and Services. Non-alcoholic beer does not contain any substance referred
to in Art. 12a section 1 of the Act of 11 September 2015 on public health
(Journal of Laws of 2021, item 183, as amended, thereafter — u.z.p.). The
sugar content in fruit-free non-alcoholic beer is 3.6 g. The applicant will be:
a producer of non-alcoholic beer, a producer for the ordering party, if the
composition of the non-alcoholic flavoured beer covered by the fee is part
of the contract concluded by the applicant regarding the production of this
non-alcoholic flavoured beer for the ordering party, he conducted retail sales
of fruit-free non-alcoholic beer as a producer.

In connection with the above, the question was asked: whether the appli-
cant is obliged to pay a fee on foodstuffs, i.e. non-alcoholic beer with the
addition of natural fruit juice, on non-alcoholic fruit beet, i.e. non-alcoholic
beer with the addition of natural fruit juice — sugar tax. The Director of the
National Tax Information, in the contested interpretation, found the com-
plainant’s position incorrect. In the opinion of the authority, the drinks that
are the subject of the application are drinks included in art. 11 of the Polish
Classification of Goods and Services and contain at least one of the sub-
stances referred to in Art. 12a section 1 of the Act (foodstuff containing
sugars, L.e. fruit juice containing naturally occurring sugar).

Then, the Provincial Administrative Court in Wroctaw decided, referring
to the principle “in dubio pro tributario”, i.e. doubts should be resolved
in favour of the taxpayer. However, after a cassation appeal, the Supreme
Administrative Court decided to the detriment of the taxpayer and over-
turned the contested judgment of the Provincial Administrative Court and
referred it for reconsideration.

5 Expired, Damaged or Defective Beer
and Excise Duty in Poland

One of the key judgments in Poland regarding complaints about expired
and later destroyed beer is the judgment of the Supreme Administrative
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Court of 9 March 2016 in case I GSK 1125/14." The company submitted
an application for a written interpretation of tax regulations regarding the
possibility of reducing the excise duty amount in the event of a complaint
about beer that is completely destroyed after the excise duty suspension pro-
cedure. The Director of the Tax Chamber found the Company’s position
to be partially correct, but refused to reduce the excise tax amount in some
situations. The administrative court upheld the Director’s decision, argu-
ing that excise regulations do not cover all cases of complaints about beer
that is unfit for consumption. The company appealed against this decision,
alleging violation of substantive and procedural law and incorrect interpre-
tation of EU regulations. The cassation appeal argued that the destroyed
beer should give the right to a reduction in the amount of excise duty related
to the excise duty paid on the destroyed beer.

Then the Supreme Administrative Court ruled that in the event of taking
non-defective (not expired) beer with paid excise tax from the tax warchouse
to its own warehouses or selling such beer to contractors and then returning
it (complaint), there cannot be a complaint about the products, and there-
fore there are no grounds for taking advantage of the possibility of reduc-
ing the excise duty amount pursuant to Art. 83a of the Polish Excise Duty
Act. Moreover, from the material point of view, the complaint about the
goods is based on a defect of the goods. On the subjective side, a “com-
plaint” is always submitted by another entity, therefore in Art. 83a of the
Act there is a need to recognize such a complaint by the taxpayer who paid
the tax under a specific procedure. Moreover, it also ruled that recogniz-
ing the withdrawal of beer due to its expiration or approaching expiry date
as a “complaint” by the entity running the tax warechouse does not mean
that such a complaint actually took place. And in the case of expired beer
in the Company’s external warehouse, we are dealing with the same entity,
so in such a situation it is impossible to talk about a complaint about the
products, understood as a request for compensation for damage.

17 Judgment of the Supreme Administrative Court of 9 March 2016, Case I GSK 1125/14,
LEX n.o. 2010328.
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Another interesting ruling is the judgment of the Supreme Administrative
Court of 10 April 2015 in case I GSK 1473/13,"® in which the company will
not have the right to reduce the excise duty paid on the complained beer
that is expired or with an approaching expiry date, because the provisions
on complaints in the Excise Duty Act do not cover such cases. Withdrawal
of beer due to its expiry date is not considered a complaint in accordance
with Art. 83a of the Polish Excise Duty Act. Withdrawing beer from a tax
warchouse because it has expired or is about to expire does not constitute
a complaint. According to the regulations, the excise tax reduction applies
to situations other than those provided for in the exemption, therefore
it is not possible to reduce the excise tax in the case of expired beer. The
court found that the authority’s interpretation did not violate the law because
it carefully analysed the provisions of national and EU law and the termi-
nology used therein. The Supreme Administrative Court then defined two
theses: First — in the event of taking non-defective (not expired) beer with
the excise tax paid from the tax warehouse to its own warehouses or selling
it to the complainant’s contractors and then returning it (complaint), it will
not be possible to speak of a complaint about the products and thus benefit
from possibility of reducing excise duty specified in Art. 83a of the Polish
Excise Duty Act. Secondly — in the event of expiry of the shelf life, we are
not dealing with a complaint, which is limited to defects of the product
or service revealed after the sale of the product or provision of the service.
Cases in which the customer was delivered beer that was not yet expired, but
with such a short deadline that in practice it is not possible to sell it, or the
expiry date is found in the company’s warehouse, or beer that is already
expired is withdrawn from the market, cannot be considered a complaint.

Beer losses may be taxed, and interestingly, from 2010, even their
destruction.”

In terms of beer losses in relation to the regulation of Polish excise tax;
it is worth reading the letter of 31 January 2023 from the Director of the

18 Judgment of the Supreme Administrative Court of 10 April 2015, Case I GSK 1473/13,
LEX n.o. 1773028.

19 See BARTOSIEWICZ, A., WOWRA, J. Cxynnosci i zdarzgenia opodatkowane podatkien akcy-
omym. LEX.
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National Tax Information (IPPP3/4513-81/16-19/S/RMA)*. The letter
stated that the company should identify production losses of beer, beer
mixed with non-alcoholic beverages and non-alcoholic beer by comparing
the recorded stock with the actual stock determined by inventory. In the case
of production losses whose moment of occurrence cannot be identified, tax
liability should arise on the day they are discovered. Moreover, the company
should declare excessive production losses in the declaration for the month
in which they were discovered, and pay the applicable daily payment for the
day on which the losses are discovered. In the case of warchouse losses, the
company should settle the losses for quarterly periods, taking into account
both the losses occurring in a given quarter and those identified as a result
of the inventory. If abnormal losses are found, they should be declared
in the declaration for the last month of the quarter and a daily payment
should be made for the last day of this quarter.

It is also worth mentioning that during the SARS-COV-2 pandemic, the
possibility of exemption from excise duty on unsold beer was introduced.”
Later, it was also stated that due to the ongoing epidemic, beer was allowed
to be returned before its expiry date. It is important that the destroyed
beer is expired at the time of destruction. This was a very beneficial solu-
tion, because due to the closure of catering establishments, there was a lot
of unsold alcohol.?

6 Summary

Beer covers all products falling within the CN code 2203 or any products
containing a mixture of beer and non-alcoholic drinks falling within the
CN code 2200, provided that in each case the actual alcohol content of these
products exceeds 0.5% vol. Taxpayer of excise duty on beer is, as a rule,
person who departs excise goods from a duty suspension arrangements.

20 Letter of 31 January 2023. Director of the National Tax Information [online]. IPPP3/4513-
81/16-19/S/RMA, Excise tax on beer losses. Available at: http://sip.mf.gov.pl

21 Regulation of the Minister of Finance of 1 June 2020 amending the regulation on excise
duty exemptions (Journal of Laws, n.0.985).

22 Por. KOSLICKI, K. Niesprzedane piwo dtuzej bez akeyzy. Pravopl [online]. 8. 12.2020.
Available at: https://www.prawo.pl/podatki/akcyza-od-niesprzedanego-i-przetermino-
wanego-piwa-prawo-do,505052.html
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The tax becomes payable upon leaving the excise duty suspension proce-
dure, storage or warchousing, production, including processing and import.
Rulings of the Court of Justice of the European Union in the field of beer
are of great importance for the brewing industry, and sometimes also for
the entire country. The greatest controversy regarding excise duty on beer
concerns sweetened beers and flavoured beers. In Poland, the sugar tax
on non-alcoholic beers is causing controversy. Complaints about expired
and damaged beers and the related desire to refund excise duty usually
do not result in a positive decision in Poland. It also happens that beer losses
will be subject to excise tax.
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Abstract in original language

Prispevok sa zaoberd vivojom zdafiovania digitdlnych sluzieb v kontexte
konkurenc¢nych danovych pravidiel Piliera 1 OECD. Na zaklade porovna-
nia vybranych implementovanych dani z digitalnych sluzieb st prezentované
zavery o ich spoloc¢nych znakoch. Prispevok sucasne definuje hlavné kritické
aspekty danovych opatreni zacielenych na digitalne sluzby. V zaujme urcenia
buducich perspektiv dani z digitalnych sluzieb je pozornost’ venovana ich
vzajomnému vzt'ahu s danovymi pravidlami Piliera 1 OECD.

Keywords in original language

Dan z digitalnych sluzieb; DST; Pilier 1; digitalne sluzby; digitalna ekonomika.

Abstract

The paper deals with the development of taxation of digital services in the
context of the competing tax rules of OECD Pillar 1. Based on the com-
parison of selected implemented taxes on digital services, conclusions are
presented on their common features. The paper also identifies the main
critical aspects of tax measures targeting digital services. To determine the
future perspectives of digital services taxes, attention is given to their inter-
relationship with the tax rules of OECD Pillar 1.

Keywords
Digital Services Tax; DST; Pillar 1; Digital Services; Digital Economy.
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1 Uvod

V ostatnych desat’rociach zaznamenala digitalna ekonomika a trhy vyrazny
rast velkych nadnarodnych spolocnosti, ktoré poskytuju digitalne sluzby.
Nielenze sa zvysil pocet tychto spoloc¢nosti, ale rozsiril sa aj rozsah online
sluzieb. Tradi¢né spolocnosti tiez prisposobuji svoje podnikanie digitalne;
stére. Tento trend vedie k rastucim dafiovym stratim $tatov, pretoze mnohé
z uvedenych spoloc¢nosti, ktoré dosahuju najvyssie globalne zisky, vyuzi-
vaju nekalé praktiky sledujic vyhnutie sa dafilovym povinnostiam. Podl'a
vyskumu Garcia-Bernardo a Jansky (2023), ktory analyzoval udaje z CbCR?
sprav, dosiahol celosvetovy presun ziskov priblizne 900 miliard USD,
¢o viedlo v roku 2017 k danovym stratam v rozsahu 200 az 300 miliard USD.
Niektoré staty zacali v reakcii na tato situaciu, okrem spoluprace na trovni
OECD/G20, zavadzat® vlastné danové regulicie zamerané na digitalne
sluzby. Zamerom tohto prispevku je na zaklade vykonanej kvalitativnej ana-
lyzy a pravnej komparacie vybranych unilateralnych danf z digitalnych slu-
zieb (DST) vyvodit’ spolo¢né znaky implementovanych DST a urcit’ ich
primarne kritické aspekty. Prispevok sa snaz{ odpovedat’ na otazku ¢7 dane
z digitilnych sluzieb majii potenciil byt’ ucinnym a efektivnym fiskdlnym
néstrojom trhovych jurisdikcii?

2  Vyvoj a aktualny stav

Dane z digitalnych sluzieb (DST) st vndtrostatnym fiskalnym nastrojom
urc¢enym na rieSenie $pecifickych vyziev globalizovanej digitalnej ekonomiky,
najmi pokial’ ide o zdanovanie cezhrani¢nych digitalnych sluzieb poskytova-
nych nadnarodnymi spolo¢nost’ami. Na prvy pohl'ad sa zavadzanie tychto
dani niektorymi §tatmi moze zdat’ v rozpore s medzinarodnymi rieSeniami
OECD a G20 v ramci dvojpilierového pristupu k danovym vyzvam digitali-
zacie ekonomiky (Opatrenie ¢. 1 projektu BEPS), avsak nie z hladiska plat-
nej legislativy. Z pohladu vyvoja projektu BEPS, najmi v jeho pociato¢nych

2 CbCr vykazovanie (v slovenskych podmienkach ,,CbC®) je vysledok Akcie 13 Akéného
planu BEPS zameraného na boj proti narasaniu zakladu dane a presunu ziskov. Pozri:
SMERNICA RADY (EU) 2016/881 z 25. maja 2016, ktorou sa meni smernica
2011/16/EU, pokial ide o povinni automaticki vimenu informacii v oblasti dani
a zakon ¢. 422/2012 Z. z. o medzinirodnej pomoci a spolupraci pti sprave dani.
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tazach od roku 2012 (v ramci Opatrenia ¢. 1 BEPS — Riesenie danovych
vyziev v digitalnej ekonomike) az po obdobie rokov 2014/2015 (resp. 2018),
kedy bol finalizovany a upresneny Akény plan BEPS, pozostavajici z pit-
nastich opatreni, ktorych implementacia zacala podpisom Mnohostranného
dohovoru 24. novembra 2016 s tc¢innost'ou od 1. jila 2018, sa z pohladu
fiskalnych zaujmov statov neudiali zasadné zmeny v oblasti zdanovania digi-
talnych sluzieb. V désledku toho mézeme DST povazovat’ za pristup, ktory
nemd alternativu z hl'adiska platnych datiovo-pravanych noriem.

Napriek tomu, ze prace OECD /G20 zaznamenali isty pokrok, casto vzbu-
dzovali politické obavy tykajice sa ich Gspesnosti a pravnej realizacie. V nad-
viznosti na uvedené a zdlhavost’ kreovania medzinirodne koordinovaného
riesenia sa viaceré $taty rozhodli pre vautrostatne riesenie, pricom pri tvorbe
pravnej Gpravy DST vychadzali z aktualnych zaverov a navrhov OECD, ako
aj z inych uz platnych a u¢innych DST, ¢im sa mali zmiernit’ ich negativne
zahrani¢no-politické dopady. Podobne postupovala aj Eurépska tnia, ktora
v roku 2018 predstavila tzv. Balik digitilneho zdanovania’. Této iniciativa
sa zameriavala na doc¢asné riesenie problematiky zdanovania digitalnych slu-
zieb, pricom jej ciefom bolo preklenut’ obdobie, kym sa nedosiahne medzi-
narodny konsenzus v raimci OECD.* Tieto navrhy nakoniec neboli imple-
mentované do platnej eurépskej legislativy.

Vzhl'adom na neuspokojivé vysledky OECD v oblasti zdafiovania digital-
nych sluzieb, ktoré pretrvavaji az do sucasnosti, kedze ani v prvej polo-
vici roka 2024 nedoslo k dosiahnutiu medzindrodného konsenzu o spo-
lo¢nych daniovych pravidlach, ako sme uz uviedli, niektoré $taty v obdobi
rokov 2012-2018 zacali implementovat’ vlastné danové opatrenia zamerané
na digitalne sluzby. Tieto opatrenia predstavuju snahu trhovych jurisdikcif
zdanit’ zvyskové zisky daniovych nerezidentov, ¢o by na zaklade existujicich

3 Podrobnejsie pozri BABCAK, V. a kol. Daiiové siniky, ich vznik a elimindcia. Kosice:

SaférikPress, 2020, s. 237-240.

4 K navrhu rieSenf zdatiovania digitalnych sluzieb na urovni EU pozti:

* Navrh smernice Rady, ktorou sa stanovuju pravidld tykajice sa zdanovania prijmov
pravaickych osob, ktoré sa vyznacuji vyznamnou digitdlnou pritomnost'ou —
COM(2018) 147 final

* Navrh smernice Rady o spolo¢nom systéme zdanenia digitalnych sluzieb formou
dane z vynosov z poskytovania urcitych digitdlnych sluzieb — COM(2018) 148 final.
(DST Smernica)
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medzinarodnych danovych pravidiel nebolo mozné. Medzi c¢asté danové
upravy patri zavedenie kritérif digitalnej pritomnosti alebo testov vyznamne;j
ekonomickej pritomnosti, rozsirenie zrazkovych dani, rézne kompenzacné
poplatky a dane z digitalnych sluzieb, ktoré si formou obratovych danf®
$pecificky zameranych na digitalne spolocnosti alebo sluzby. Priklady zaht-
naju taliansku dan z digitalnych transakcii, mad’arskd dan z reklamy a fran-
cizsku dan z online distribucie audiovizualneho obsahu. Tieto unilateralne
pristupy k zdafiovaniu digitalnych sluzieb predstavuju prvia generaciu DST,
ktoré sa lisia v posobnosti, prahovych hodnotach aj v danovych sadzbach.
Po neuspechu eurdpskeho Balika digitalneho zdanovania v roku 2018, ktory
mal za ciel' zdanit’ prijmy z online reklamy, digitalnych sprostredkovatel-
skych cinnosti a predaja tdajov o pouzivateloch, sa k prvej generacii DST
pridali d’alsie narodné iniciativy zo strany Spojeného kralovstva, Rakuska,
Spanielska, Franctzska a d’alsich $titov. Spojené $taty americké reagovali
na rozsirujuci sa trend unilateralneho zavadzania DST negativne, ¢o viedlo
k obchodno-politickému napitiu.® Je potrebné uviest’, ze sihlas USA je pre
prijatie medzinarodného riesenia v podobe Piliera 1 rozhodujici. V nasledu-
jicom obdobi sa DST rozéirili celosvetovo, najmi v Eurdpe a Afrike.

Aktualny stav DST sa odvija od ich vzt’ahu s pravidlami Piliera 1 OECD,
pricom v ramci navrthu MLC (Multilateralny nastroj Piliera 1 OECD (2023a),
sa zmluvné strany zavizuju odstranit’ vsetky existujuce DST a podobné uni-
lateralne opatrenia. Tento zavizok ma za ciel ukoncit’ obchodné napitie
sposobené nestabilitou medzinarodného danového systému v dosledku
zavedenia niektorych DST. Sacastou MLC je Priloha A, ktora obsahuje
podrobny zoznam DST a obdobnych opatreni, ktoré musia byt zmluvnymi
statmi odstranené pod hrozbou vylicenia z aplikacie pravidiel Piliera 1.

5 Niektorf autori oznacuji DST ako hybridnd formu dane. Pozsi blizsie HRABCAK, L.,
STOJAKOVA, M. Digitalna ckonomika, digitalne sluzby a dan z digitalnych sluzieb —
hrozba alebo vyzva pre normotvorcov? Studia luridicia Cassoviensia. 2020, ro¢. 8, ¢. 1,
s. 19.

6 Unilateralne DST sa tykaji predovsetkym ,,big tech® spolo¢nosti ako Google, Meta,
Amazon, ¢i Apple, ma]uclch arnencky poévod. USA reagovali na uvedent situaciu zavede-
nim odvetnjch colnych opatreni vo¢i dotknutym stitom. Pozri GONZALEZ, D. Digital
Setvices Tax (DST): Alive and well. CLAT Tnter American Center of Tax Admmm‘mtzm
[online]. 2022 [cit. 5. 4. 2024]. Section 301 — Digital Services Tax. Office of the United States
Trade Representative [online]. 2019 [cit. 5.4.2024].
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Zavizok $tatov nezavadzat’, neuplatiiovat’ alebo zrusit’ dane z digitalnych
sluzieb zavisi od implementacie pravidiel Piliera 1. Na zaklade yblisenia
o rieseni dariovych vyziev digitalizdcie ekonomiky 3 8. oktdbra 20217 sa clenské
staty Inkluzivneho ramca dohodli, ze do 31. decembra 2023 (predpokla-
dany datum nadobudnutia platnosti multilaterdlnej dohody) nebudu zava-
dzat’ ziadne nové dane z digitalnych sluzieb ani podobné unilateralne opat-
renia. Dna 18. decembra 2023 Inkluzivny ramec zverejnil nové [yblisenze
0 aktualizdcii Casového planu dokonienia textn MLCY, ktoré potvrdilo trvajice
odhodlanie ¢lenskych $tatov pozastavit’ zavadzanie novych dani z digital-
nych sluzieb a dalsich prislusnych opatreni s ciefom realizovat’ tento plan
do konca marca 2024. S najvicsou pravdepodobnost’ou sa situicia nezmeni
ani do novembra 2024, kedy st planované prezidentské voIby v USA a kto-
rych vysledok bude mat’ vyznamny vplyv na dosiahnutie konsenzu v ramci
OECD platformy.

3 Zakladna charakteristika DST

Dane z digitalnych sluzieb (DST) st aktualnym pristupom k zdanovaniu,
ktory sa snazi reflektovat’ specifické vyzvy digitalnej ekonomiky. Trhové
jurisdikcie vyuzivajd DST na zdaniovanie prijmov spolo¢nosti plynucich
z poskytovania digitdlnych sluZieb, a to na zaklade ich ekonomickych aktivit
a pritomnosti v tychto jurisdikciach. Podrobnejsia analyza DST zavedenych
v Eurépe (Taliansko, Rakusko, gpanielsko, Madarsko) umoznuje identifiko-
vat’ nickolko zakladnych spolo¢nych znakov:

1. cielové zameranie na digitalne sluzby (online reklama, predaj dat
o pouzivateloch a pouzivanie digitalnych platforiem), ¢im sa demon-
struje zamer zakonodarcov efektivne zachytit’ prijmy generované
z nehmotnych digitalnych sluzieb poskytovanych na dial'ku bez fyzic-
kej pritomnosti daniového subjektu na danom trhu;

2. orienticia na hrubé prijmy ziskané z urcitych digitalnych sluzieb
poskytovanych v trhovych jurisdikciach (neberic do tvahy moz-
nost” vyuzit® metédy znizenia zakladu dane uplatnenim danovych

7 Statement on a Two-Pillar Solution to Address the Tax Challenges Arising from the

Digitalisation of the Economy. OECD [online]. 8. 9. 2021.

8 Update to Pillar One timeline by the OECD/G20 Inclusive Framework on BEPS.
OECD |online].
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vydavkov), predstavujuca odklon od tradi¢nych danovych ramcov,
ktoré sa primarne zameriavaji na zdafiovanie zisku;

3. metodika urcenia vzniku dafovej povinnosti, ktord inkorporuje
analyzu podielu pouzivatelov alebo reklam prichadzajucich z danej
jurisdikcie;

4. adaptabilita DST poskytujuca priestor pre ich prisposobenie indi-
vidudlnym potrebam statov, ktord umozfiuje stanovenie prahovych
hodnét prijmov a danovych sadzieb reflektujicich charakteristiky
daného digitalneho trhu;

5. sadzba DST je naprie¢ $tatmi odlisn4, avsak v priemere sa pohybuje
vo vyske 2-5 % z hrubych prijmov z digitalnych sluzieb.

Pravne apravy dani z digitalnych sluzieb celia v ramci akademickych aj poli-
tickych diskusif intenzfvnej kritike, ktord sa sustred’uje na niekolko kl'ico-
vych problémov spojenych s ich implementaciou do vnutrostatnych prav-
nych poriadkov. Nasledujuci text poskytuje prehl'ad najcastejsie diskutova-
nych kritickych aspektov.

1. Alokacia prijmov — jedna z kI'icovych vyziev implementacie DST,
nakol'ko je potrebné stanovit” metédu priradenia prijmov danym
jurisdikciam. Pre digitdlne spolo¢nosti, posobiace v mnohych statoch
sucasne, je komplikované alokovat’ prijmy jednotlivym trhom. Tento
problém sa este viac prehlbuje vzhl'adom na nehmotnd povahu digi-
talnych sluzieb a nedostatok jednozna¢nych administrativaych usmer-
neni. Uvedené je umocnené absenciou medzinarodne uznavanych
standardov, ktoré by upravovali alokaciu prijmov z digitalnych sluzieb.

2. Presnost’ dat — DST zavisia od presnosti idajov pre urcenie danovej
povinnosti, ktord sa odvija od hrubych prijmov z poskytovania digi-
talnych sluzieb. Ziskavanie a overovanie tychto ddajov predstavuje
technicko-administrativiou vyzvu, najmi v pripade velkého objemu
transakeif a zlozitych digitalnych obchodnych modelov.

3. Dvojité zdanenie — DST sa casto prekryvaja s existujucimi dano-
vymi rezimami, pricom vzhl'adom na ich hybridnd povahu spravidla
nespadaju do rozsahu posobnosti medzinarodnych zmliv o zame-
dzeni dvojitého zdanenia. Tento nestlad vedie k situaciam, kde moze
byt ten isty prijem zdaniovany viacerymi jurisdikciami, nasledkom
¢oho dochadza k dvojitému a viacndasobnému zdaneniu.
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4. Napitie v medzinarodnom obchode — DST sposobuji napitie
v medzinarodnych obchodnych vzt'ahoch vzhladom na ich poten-
cidlne diskrimina¢ny charakter voci zahranicnym spolo¢nostiam.
Tato situacia vedie k odvetnym opatreniam, ako je zavedenie cla,
¢i k obchodnym sporom, ¢o moze mat’ d’alsie negativne désledky pre
globalnu ekonomiku.
Okrem uvedenych kritickych aspektov mozeme spomenit’ aj nejasné otazky
tykajice sa dodrziavania pravnych predpisov, pravno-regulacnej zlozitosti
alebo dopadu na malé a stredné podniky.

4 Priklad z praxe - digitalna dan v Spojenom kralovstve

Pokial' ide o uc¢innost’ a efektivnost’ unilaterdlnych rieseni, Spojené kra-
Tovstvo vyznamne prispelo k odbornému diskurzu zverejnenim podrobne;j
spravy o vykonnosti implementovanej dane z digitalnych sluzieb’. V rokoch
2020-2021 sa v Spojenom kralovstve zaregistrovalo pre platenie dane z digi-
talnych sluzieb celkom 18 spolocnosti, pricom spolo¢ne odviedli na DST
416 miliénov €. Az 90 % celkovych prijmov z DST pochadzalo od piatich
spolo¢nosti. Danova struktara dotknutych spoloc¢nosti bola nasledovna:
DPH predstavovala 66,4 %, prispevky zamestnavatel'a na narodné poistenie
18 %, DST 7,4 %, dan z prijmov pravnickych oséb (CIT — corporate income
tax, dan z prijmov PO) 7,3 % a ostatné dane 0,9 %. Prijmy Spojeného kra-
Povstva ziskané z dani z digitalnych sluzieb (DST) a dan{ z prijmov pravnic-
kych 0séb od uvedenych spoloc¢nosti boli priblizne rovnaké. Znacné roz-
diely spocivali v tom, ze tri spolo¢nosti neodviedli ziadnu CIT, zatial’ co $tyri
spolo¢nosti zaplatili DST v hodnote viac ako desat’nasobku CIT. Celkovo
13 z 18 spolocnosti zaplatilo vyssiu dan na DST nez na CIT. V pripade
subjektov spadajicich do posobnosti DST neboli zaznamenané podozre-
nia z praktik vyhybania sa danovym povinnostiam, v désledku ¢oho bol
skuto¢ny vyber zaplatenej dane z digitalnych sluzieb vyssi nez odhadovali
prislusné organy. S uvedenym vsak zrejme suvisi aj skutoc¢nost’, ze okrem
subjektov pre DST identifikovanych $tatom sa niekolko spoloc¢nosti regis-
trovalo samo a rovnako sa aj podriadili zdaneniu. Implementacia novej

9 Investigation into the Digital Services Tax, Session 2022-23. National Aundit Office
[online]. 23. 11. 2022, HC 905.
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dane bola realizovana bez vic¢sich problémov s relativne nizkymi nakladmi
vo vyske 7,25 miliéna €'°.

5 Zaver

Prispevok skimal vyvoj a implementaciu dani z digitalnych sluzieb v suvis-
losti s konkurenénymi danovymi pravidlami Piliera 1T OECD. Na zaklade
kvalitativnej analyzy a pravnej komparacie vybranych unilateralnych dani
z digitalnych sluzieb sa zistilo, ze DST zdiel'aju spoloc¢né charakteristiky ako
je zameranie na digitalne sluzby, zdanovanie hrubych ptijmov a adaptabilita
na individualne potreby statov. Kritické aspekty implementacie DST zahf-
flaju vyzvy spojené s alokaciou prijmov, presnost’ou dat, rizikom dvojitého
zdanenia, ¢i medzinarodnym obchodnym napitim. S poukazom na dan
z digitalnych sluzieb zavedenu v Spojenom kralovstve a na danové spra-
vanie sa dotknutych subjektov, usudzujeme, ze DST maju potencial byt
ucinnym a efektivnym fiskalnym nastrojom pre trhové jurisdikcie. Vhodne
implementované a spravované DST moézu pomoct’ zmiernit” danové straty
sposobené nadnirodnymi spolocnost’ami a zabezpecit’ spravodlivé pre-
rozdelenie danovych prijmov. Budice perspektivy DST budd zavisiet
od medzinarodnej spoluprace a harmonizacie danovych pravidiel, najmi
v nadviznosti na Pilier 1 OECD. Je pravdepodobné, Zze v pripade nepri-
jatia Piliera 1 v dohladnej dobe, budd staty presadzovat’ doc¢asné riesenia
vo forme uplatinovania dani z digitalnych sluZieb, ktoré sa javia ako efektivny
a ucinny sposob zdanenia, a to aj napriek ich vyraznym kritickym aspektom.
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V KONTEXTU PRAVA EU
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Abstract in original language

Piispévek se vénuje uroku z danového odpoctu, ktery je aktuilné upraven
§ 254a zdkona ¢. 280/2009 Sb., danovy fad, ve znéni pozdéjsich predpist,
a vlivu prava EU, potazmo judikatury SDEU na tuto problematiku, ktera
za poslednich nékolik let prochazi neustiljm vyvojem. Ceska legislativa
nebyla dlouhé roky schopna v pravni aprave reflektovat pozadavky kla-
dené evropskym pravem. Vzhledem k prvotni absenci ¢eské pravni upravy
hral zasadni roli v jeji tvorbé Nejvyssi spravni soud, jehoZ rozhodovaci ¢in-
nost nejenze definovala nutnost zakotveni tohoto institutu v pravnim fadu,
ale také podnécovala dalsi legislativni zmény. Cilem pfispévku je potvrdit
¢i vyvratit hypotézu, ze aktualni ¢eskd pravn{ aprava vykazuje soulad s pra-
vem EU. Za timto ucelem je v pifspévku analyzovan pravni zaklad dany
ptedpisy EU a judikaturou SDEU a identifikovany stézejni mantinely, které
by méla vnitrostatni uprava tohoto typu uroku reflektovat. Klicova zjisténi
jsou dale hodnoceny v kontextu vyvoje ceské pravn{ upravy, ktera je zcela
zasadné ovlivnéna judikaturou Nejvyssiho spravniho soudu. Provedeny
vyzkum pfinasi zavér, ze aktualn{ ceska pravni uprava v kontextu pozadavki
evropského prava je schopna obstat.

Keywords in original language
DPH; nadmeérny odpocet; urok z nadmérného odpoctu DPH; danovy fad;
lhita pro vraceni nadmeérného odpoctu DPH.

Abstract

The contribution deals with the Interest on Withheld Excess VAT Deduction,
which is currently regulated by Section 254a of Act No. 280/2009 Coll.,
the Tax Code, as amended, and the influence of EU law and the case law
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of the CJEU on this issue, which has been constantly evolving over the last
few years. For many years, the Czech legislation has not been able to reflect
the requirements imposed by European law. Due to the initial absence
of Czech legislation, the Supreme Administrative Court played a fundamen-
tal role in its creation, whose decision-making not only defined the neces-
sity of incorporating this institute in the legal system, but also stimulated
further legislative changes. The aim of the paper is to confirm or reject the
hypothesis that the current Czech legislation is in compliance with EU law.
To this end, the paper analyses the legal basis provided by EU regulations
and CJEU case law and identifies the key thresholds that the national reg-
ulation of this type of interest should reflect. The key findings are further
evaluated in the context of the development of Czech legislation, which
is fundamentally influenced by the case law of the Supreme Administrative
Court. The research concludes that the current Czech legislation is capable
of standing up to the requirements of European law.

Keywords

VAT; Excess Deduction; Interest on Excess VAT Deduction; Tax Code;
Deadline for Refunding Excess VAT.

1 Uvod

Piispevek se venuje uroku z danového odpoctu, ktery je aktudlné upraven
v § 254a zakona ¢. 280/2009 Sb., dafiovy fad, ve znéni pozdéjsich pted-
pisd, a vlivu prava EU, potazmo judikatury SDEU na tuto problematiku.
Ackoliv zakon vyuziva obecného terminu ,,danovy odpocet®, tento piispe-
vek se zameff pouze na urok z daniového odpoctu, ktery vznika v dasledku
zadrzeného nadmérného odpoctu DPH. Tento urok vyplaceny spravcem
dané pfedstavuje pro danovy subjekt uréitou nahradu za nemoznost nakla-
dat s uplatnénym nadmeérnym odpoctem DPH v duasledku zdkonného pro-
vétovani jeho opravnénosti, tedy jistou pausalizaci nahrady skody'. Ceska
pravn{ uprava se dlouhodobé potyka s vyzvou inkorporovat tento institut

1 FELDEK, M. Pravni prava Groka vznikajici pfi spravé dani z hlediska jejich tcelu
a vyse. In: FELDEK, M. (ed.). Interakce priva a ekonomie. Brno: Masarykova univerzita,
2021, s. 104.
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takovym zpusobem, aby odpovidal pozadavkim kladenym evropskym pra-
vem, pfi¢em? zcela zasadni podil na tomto vyvoji ma v Ceské republice
Nejvyssi spravni soud, ktery nejenze inicioval nutnost zakotven{ této pravni
upravy, ale nasledné 1 opakované konstatoval potiebu dalsich legislativnich
upray, a to prave z davodu rozporu s evropskym pravem.

Ackoliv jde o jednu z velmi vyznamnych oblasti v ramci harmonizac¢nich
snah tykajicich se dané z pfidané hodnoty, tomuto institutu nejsou evrop-
skymi pfedpisy dany konkrétni mantinely. Ty se dovozuji predevsim z judi-
katury SDEU. Ani ta ovSem nedava jasnd pravidla, jak by vnitrostatni dpravy
mély vypadat, spi§ svym vyvojem zakotvuje urcity ramec, ktery musi byt
zakonodarcem pro souladnost s pravem EU dodrzen. Cilem tohoto pfi-
speévku je potvrdit ¢i vyvratit hypotézu, ze aktudlni ceskd pravnf uprava vyka-
zuje soulad s pravem EU, jakoz i pozadavky kladenymi judikaturou SDEU.
Za timto Ucelem bude v prvé fadé provedena analyza pravntho zakladu
daného evropskymi piedpisy a souvisejici judikatury SDEU, na zaklade které
budou identifikovany stézejni kritéria, kterd by vhodné nastavena vnitro-
statni pravni dprava troku z nadmérného odpoctu DPH méla vykazovat.
V dalsi ¢asti struktura ptispeévku odrazi vyvoj pravai tpravy v ceském pro-
stfed{ v kontextu judikatury Nejvyssiho spravnfho soudu, ktery postupné
podroboval pfezkumu jeji souladnost s evropskym pravem. Mantinely dané
judikaturou SDEU, kterd byla postupem casu rozsifovana vykladem prove-
denym Nejvyssim spravnim soudem, da za vznik provést syntézu poznatki
tak, aby bylo mozno urcit, zda aktudlni pravni prava uroku z nadmérného
odpoctu odpovida pozadavkim danym evropskym pravem.

2 Vznik nadmérného odpoétu DPH
a lhita pro jeho vraceni

Problematika odpoctu dané a uplatnéni naroku na odpocet dané je upravena
v ¢eskych pravnich predpisech v zakoné ¢. 235/2004 Sb., o dani z pfidané
hodnoty, ve znéni pozdé¢jsich predpist (ddle ,,zakon o DPH®), a to kon-
krétné v § 72 a nasledujicich. Jedna se o pravo platce dané z pfidané hodnoty
uplatnit narok na odpocet dané¢ na vstupu u piijatelnych zdanitelnych plnéni,
a to za splnéni zakonem danych podminek. V piipadé, Zze dan na vystupu
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je nizsi nez odpocet dané, vznikd nadmérny odpocet, jenz odpovida roz-
dilu mezi danf na vystupu a odpoctem dané za dané zdanovaci obdobi (§ 4
odst. 1 pism. d) zakona o DPH). Danovy subjekt ma narok na vracen{ tohoto
nadmérného odpoctu, a to za predpokladu, ze v disledku stanoveni nad-
mérného odpoctu vznikne vratitelny pfeplatek. Tedy jinak feceno za pfed-
pokladu, ze u danového subjektu nejsou evidovany jiné danové nedoplatky.
Podminky vraceni nadmérného odpoctu jsou aktualné upraveny zdkonem
¢. 280/2009 Sb., danovy fad, ve znéni p.p. (ddle také ,,dariovy fad*), ktery
stanovi, ze takto vznikly vratitelny pfeplatek je spravce dané povinen vratit
danovému subjektu bez zadosti, a to do:
1. 15 dnud ode dne oznameni platebniho vymeéru nebo dodatec¢ného pla-
tebniho vymeéru,
2. 30 dnt ode dne, ktery se povazuje za den doruceni platebnfho vyméru
nebo dodate¢ného platebntho vyméru v piipade, kdy se vysledek
vyméfteni nebo dométfeni daniovému subjektu neoznamuje.

Takto definovana pravidla ovSem plati az od roku 2021, dffve bylo vraceni
nadmérného odpoctu upraveno pifmo v zakoné¢ o DPH, ovsem princip
zustava obdobny — stanoveny danovy odpocet je spravee dané povinen vra-
tit dafilovému subjektu v konkrétni lhute, a to bez jeho zadosti.

V majoritni ¢asti piipadd nastiva v praxi druhy pfipad, tedy Ze danovym
subjektim vznikne nadmérny odpocet, spravce dané o uplatnéni odpo-
¢tu nema pochybnosti, nadmérny odpocet vyméfi ¢i doméfi v souladu
s datiovym tvrzenim dafiového subjektu v fadu nékolika tydna a nadmeérny
odpocet vrati ve lhité stanovené zakonem do majetkové stéry platce dané
(tedy do 30 dnt ode dne podani danového pfiznani ¢i ode dne pozdniho
podani dafiového pfiznani). Jina situace ovsem nastava, pokud spravce dané
o uplatnéném naroku na odpocet ma pochybnosti, které je nucen prove-
fit piislusnym kontrolnim postupem (danovou kontrolou nebo postupem
k odstranéni pochybnost). V takovém pfipadé se proces navraceni finan-
¢nich prostfedkd muze protahnout na nékolik mésict, v krajnich piipadech
ilet. Tyto kontrolni postupy jsou provazeny piisné nastavenym legislativnim
ramcem, jehoz zachovani je casove naro¢né. Dusledkem pak je, Zze proveto-
van{ opravnénosti naroku ze strany spravce dané, a¢ zcela zakonné, vyrazné
oddalf vyplatu finan¢nich prostfedku a fakticky znemozni{ s nimi danovému
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subjektu po pfedem neuréenou dobu nakladat. A pravé urcéitou formu
sanace pfinasi drok z danového odpoctu, tedy jeden z urokd, ktery vyplaci
za zakonem stanovenych podminek spravce dané danovému subjektu.

3 Pravni ramec EU a judikatura SDEU

Pravni ziklad na ptdé EU je dan ¢l. 183 Smérnice Rady 2006/112/ES
ze dne 28. 11. 2006 o spole¢ném systému dané z pfidané hodnoty (dale
»smernice o DPH nebo ,,smérnice®), dle které plati, ze ,,Pokud za dané zda-
rovaci obdobi vyse odpoitn dané prekroli vysi splatné dané, mohou Henské staty bud’
prevést nadmérny odpolet dané do nasledujiciho obdobi, nebo vratit dait v sonladu s pod-
minkami, které samy stanovi. Clenské stity viak mohou odmitnont vrdceni nadmérného
odpocltu dané nebo jeho prevedeni do dalsiho obdobi, jestlige je jebo vyse zanedbatelnd .
Smérnice tedy nestanovuje pfesnd pravidla, jak s provéfovanym narokem
na nadmérny odpocet nakladat, proto je nutné vychazet z pfiléhavé judika-
tury Soudniho dvora EU.

Jednim z prvnich formujicich zavérd Soudniho dvora tykajici se dané
problematiky byl rozsudek ze dne 18. 12. 1997, ve veéci Garage Molenheide
(C-28694), kde byl formulovan zakladni vykladovy mantinel v oblasti dané
problematiky — urok ze zadrzovaného nadmérného odpoctu je nutné pii-
znavat v souladu se zasadou proporcionality po primeérené dlonhé dobé, pticemz
belgické vnitrostatni pravo koncipujici narok na vznik uroku az v piipade,
kdyZ nenf nadmérny odpocet vyplacen do 31. 3. roku nasledujiciho po roce,
ve kterém vznikl, bylo shledano jako nevyhovujici.

Nasledné¢ poté v rozsudku ze dne 10. 8. 2008, ve veci Aliga Sosnowska
(C25/07), Soudni dvur deklaroval, ze narok na odpocet je jednim ze zaklad-
nich pilita celého systému dané¢ z pridané hodnoty, jehoz omezeni je v zasadé
nemozné. Uvedl, ze pfi stanoven{ podminek vriceni nadmérného odpo-
¢tu DPH sice majf staty urcity rozhodovaci prostor, ovsem tyto podminky
nemohou narusit zasadu neutrality spolecného mechanismu DPH. K tomu
by v pfipadé, kdy by osoba povinnd k dani byla touto dani zatizena (i ¢as-
tecné), doslo. Soucasné Soudni dvur konstatoval, ze ,,zakové podminky museji
0s0bé povinné k. dani wmoinit a vhodnych podminek iskat splaceni celé pobledavky
vypljvajici 3 tohoto nadmérnébo odpoltu DPH, % iehog vyphivd, Fe vrdceni dané musi
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byt uskutenéno v primeérené lhité, a to bud’ v hotovosti, nebo v rovnocennych prostredeich,
a e piijaty zpiisob vrdcent nesmi v ¥ddném pripadé zabrnovat jakékoli finanini rigiko
pro osobu povinnon k dani*. Vnitrostatni Gprava Polska, dle které byla stano-
vena lhuta pro vraceni nadmérného odpoctu v délce 180 dna, byla Soudnim
dvorem shledana jako nesouladna s predpisy EU.

V rozsudku ze dne 12. 5. 2011, ve véci Enel Maritsa Iztok (C-107/10),
se Soudni dvir EU zabyval souladem bulharské pravni apravy s ¢l. 183
smérnice, pficemz pfedmétem nebyla samotna nutnost existence feseného
typu uroku (bulharska pravni aprava tento spravné zahrnovala), ale pouze
doba, od které ma byt drok pfiznan. Konkrétne bylo pfedmétem zkoumant,
zda bulharskym pravem stanovend lhita nasledujicich 3 meésica, do kte-
rych je mozné nadmérny odpocet pievést, je souladnd s pravem EU, jakoz
i se zasadou danové neutrality. Soudni dvir délku této lhiuty aproboval.
Tento rozsudek lze povazovat v kontextu vyvoje ¢eské pravni apravy, a pre-
devs$im judikaturniho vyvoje, za zasadni.

Ve véci Rafinaria Steanna Romana ze dne 24.10. 2013 (C-431/12) poté Soudni
dvur pfipomnel, ze postupy tykajici se uplatnéni naroku na danovy odpocet
jsou v autonomii ¢lenskych statd, ovSem tato autonomie ma své limity —
zejména zasadu rovnocennosti a efektivity. Opakované bylo zduraznéno,
ze ,,pokud dojde k vrdceni nadmérného odpoctu DPH osobé povinné k dani uplynuti
primeérené lhiity, xdsada nentrality spoleiného systémn DPH ze stejnych divodsi vyZaduje,
aby finanini trity vniklé osobé povinné k dani v drisledkn nemoznosti disponovat dotce-
mymi penégitymi ldstkani byly nabrazeny zaplacenim tirokn 3 prodieni”.

Je nezbytné zminit i rozsudek Soudnfho dvora ze dne 21. 10. 2015, ve véci
Kovozber (C120/15), ktery je rovnéz pro ceské poméry stézejni. Nejen,
ze totiz Soudni dvir zopakoval shora uvedené zavéry, kdyz znovu konstato-
val, Ze k vraceni nadmérného odpoc¢tu muaze dojit pozdéji v dusledku prova-
déni kontrolniho postupu, ovsem pii piekroceni piiméfené doby jeho trvani
vznikd danovému subjektu narok na kompenzaci v podobé pfiméreného
uroku, ale soucasné také doplnil, Ze je nutné, aby doba, za kterou dato-
vému subjektu nalezi drok, byla pfedvidatelna, a proto je nezbytné vychazet
z objektivné stanoveného okamziku pocatku této doby.

Otazka vyse uroku byla fesena Soudnim dvorem EU dne 23. 4. 2020, ve spo-
jenych vécech Sole-Mizo a Dalmandi Mezdgazdasag, C-13/18 a C126/18. Ten
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piipomnel, ze v souladu se zdsadou danové neutrality je nutné, aby pod-
minky vyplaceného droku byly stanoveny takovym zptisobem, aby kompen-
zovaly hospodafskou zatéz, ktera danovému subjektu v disledku neoprav-
néné nemoznosti nakladat s nadmérnym odpoctem vznikla. V té souvislosti
pak dosel SDEU k zavéru, ze unijni pravo musi byt vykladiano tim zptso-
bem, Ze praxi ¢lenskych stath poskytovat drok tohoto typu pouze ve vysi
odpovidajici zakladnim sazbam narodni banky (je-li tato sazba nizsi nez
sazba, kterou by danovy subjekt musel zaplatit pfi standardnim ptjceni dané
¢astky) neni mozno pfisveédcit.

3.1 Shrnuti judikaturnich zavéra, aneb mantinely dané SDEU

Z vyse uvedenych rozsudkt lze urcit zakladni pozadavky kladené Soudnim
dvorem EU na vnitrostatni apravu clenskych stata:

e Podminky pro uplatnéni nadmérného odpoctu (tedy i vraceni) jsou
v dispozici ¢lenskych stat, ov§em vnitrostatni uprava musi respek-
tovat zasady doprovazejici systém dané z pfidané hodnoty — zejména
zasadu neutrality, efektivity, pfiméfenosti a rovnosti.

e Nadmérny odpocet muze byt v dasledku provétovani vyplacen poz-
d¢ji, ovSem po uplynuti pfiméfené doby nalezi danovému subjektu
kompenzace ve formé aroku.

* Pocatek doby, po kterou je provétovani mozné provadet ,,bezplatné®
(jakoz i pocatek doby, kdy danovému subjektu zac¢ina urok nalezet),
musi byt stanoven objektivné.

* Vyse uroku neni stanovend smérnici, ale vnitrostaitnim pravem,
ovsem jeho vyse musi kompenzovat hospodatskou zatez, kterou
daniové subjekty musely snést.

4  Pravni Gpravav CR

4.1 Stav pred 1. 1. 2015 a absence pravni Gpravy

Do zacatku roku 2015 ceska pravni uprava reflektujici shora uvedenou
problematiku zcela absentovala, a to i pfes jiz existujici pravni ramec dany
evropskymi predpisy. K neexistujici legislativni upravé dané problematiky
se postavil v roce 2014 Nejvyssi spravni soud, a to v ramci pfelomového
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rozsudku KORDARNA (ze dne 5. 11. 2014, &.j. 7 Aps 3/2013-34). V tomto
rozsudku Nejvyssi spravni soud vylozil, Ze v dané situaci se do stfetu dosta-
vaji dva protichtdné legitimni zajmy. V prvé fade jde o ,,zdjem na tom, aby
nikdo nenesl zavainé, a pritom ve své podstaté nahodné a jeho viastnim jednanim jen
menst mérou ovlivnitelné diisledky tobo, $e v nékterych pripadech bude ndrok na nad-
meérny odpolet dlouhou dobu provérovan®. Nevyplaceni nadmérného odpoctu
nepfimérene dlouhou dobu by dle Nejvyssiho spravnfho soudu predstavo-
valo zasah do prava vlastnit majetek dle ¢l. 11 Listiny zakladnich prav a svo-
bod, jakoz i do prava na podnikan{ dle ¢l. 26 LZPS. Na druhé strané je vsak
dle Nejvyssiho spravniho soudu ztejmé, ze ,stat & tommn, aby mobl pluit své
Sunkce, niusi byt schopen v primérené mire predehdzet dariovym podvodsin a kontrolovat
plnéni dariovych povinnosti, pficemz ani jeden z téchto zajmu nelze upfednost-
nit, je nutné najit vhodné mantinely jejich koexistence.

Nejvyssi spravni soud konstatoval, Ze absence souvisejici pravni Gpravy
pfedstavuje ustavné nepiijatelnou ,,mezeru® v procesni tpravé nadmérného
odpoctu (a¢ zfejmé zakonodarcem nezamyslenou), kterou je nutno vyplnit
tak, ze nedojde k omezeni prava statu na proveérovani opravnénosti platcem
narokovaného odpoctu dané, ovsem doba, po kterou tak bude moct ¢init
,,bezplatne®, musi byt pfiméfena. Nad ramec nf potom nemoznost nakladat
s opravnéne narokovanym nadmérnym odpoctem musi byt danovému sub-
jektu kompenzovana. Pro tyto tcely provedl Nejvyssi spravni soud vyklad
prava vnitrostatni upravy reflektujici smysl a ucel systému vybéru DPH,
jakoz i zakladni strukturalni prvky daného systému a princip proporcionality,
to vSe v kontextu povinnosti Setfit zdkladni prav a povinnosti jednotlived.

Vzhledem k tomu, ze ¢eska vnitrostatni uprava v dané dobé neobsahovala
zadné ustanoveni tykajici se doby, po kterou by bylo mozné proveéfovani
naroku spravcem dané povazovat za stile pfiméfené (a tedy nutné jej ,,bez-
platné® snaset), jez by bylo mozné analogicky vyuzit pro zaplnéni mezery,
jakoz ani pfedpisy EU takto konkrétni ustanoveni neobsahuji, bylo nutné
vyuzit limity dané judikaturou Soudniho dvora EU. Nejvyssi soud pfitom
vychazel stézejné z rozhodnuti ve véci C-107/10, kde byla aprobovina jako
ptipustna bulhatska uprava doby v délce 3 mésicti (na rozdil od véci C-25/07,
kde v bodé 27 oznacil Soudni dvir 180 dnt jako nepfijatelnou délku lhity
k vraceni nadmérného odpoctu). Na zakladé toho bylo Nejvyssim spravnim
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soudem dovozeno, ze doba tif mésict, kterda poc¢ind bézet dnem nasleduji-
cim po poslednim dni lhity k podani danového piiznani (resp. dnem nasle-
dujicim po podani opozdéného danového pfiznani), ve kterém je narok
na odpocet uplatnén, vyhovuje pozadavkim judikatury SDEU. Zaroven
jde o dobu, kterd v kontextu procesni vnitrostatn{ apravy poskytuje pfi-
méfeny casovy prostor k zakladnimu provéfeni opravnénosti uplatnéného
naroku a po kterou je spravedlivé pozadovat po danovém subjektu, aby
strpel dasledky zadrzovani nadmérného odpoctu bez nahrady. Po uplynuti
této doby poté vznika danovému subjektu narok na urok z vratitelného pre-
platku dle § 155 odst. 5 dafiového fadu (14 % p.a. + repo sazba CNB), ktery
predstavuje pravai upravu svoji povahou nejblizsi chybéjici aprave.

4.2 Stavod1.1.2015do 30.6.2017

Reakce ceského zakonodarce pfisla pomérné promptne, kdyz jiz s nove-
lou daniového fadu ucinnou ode dne 1. 1. 2015 (provedenou zidkonem
¢. 267/2014 Sb.) bylo velenéno ustanoveni § 254a reflektujici piipady,
kdy je nadmérny odpocet provéfovan nadstandardné dlouhy casovy dsek.
Ovsem vzhledem k tomu, Ze ustanoveni bylo pfedmétem az pozmeénova-
ctho navrhu, davodova zprava k zakonu o ném ml¢i.

Nova pravni uprava byla koncipovana nasledovné:

Dle § 254a odst. 1 danového fadu, ve znéni do 30. 6. 2017, platilo, Ze trva-li
postup k odstranéni pochybnosti vztahujici se k fadnému daniovému tvr-
zeni nebo dodate¢nému danovému tvrzeni, ze kterého vyplyva, ze dano-
vému subjektu ma vzniknout danovy odpocet, déle nez 5 mésict, nalezi
daniovému subjektu Grok z danového odpoctu stanoveného spraveem dane.
Druhy odstavec poté stanovil, ze urok z danového odpoctu danovému sub-
jektu nalez{ ode dne nasledujictho po uplynutf 5 mésicti ode dne zahéjeni
postupu k odstraneni pochybnosti, ktery trva déle nez 5 mésict, do dne vra-
ceni daniového odpoctu nebo jeho pouziti na thradu nedoplatku, nejpozdéji
v$ak do uplynuti lhiuty pro jeho vraceni. Vyse troku byla stanovena tak,
ze odpovida vysi repo sazby stanovené Ceskou narodni bankou, zvjsené
o Iprocentni bod, platné pro prvni den pifslusného kalendainiho pololet.

Predmétem souvisejicich soudnich sport ve spraivnim soudnictvi tudiz
jiz nebyla absence pravn{ upravy, nybrz soulad dané tpravy s evropskymi
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ptedpisy, konkrétne s ¢l. 183 smérnice. Prelomovym se v dané zalezitosti
stal rozsudek Nejvysstho spravniho soudu ze dne 16. 7. 2020, ve véci
EP ENERGY TRADING, a. s., ¢.j. 1 Afs 445/2019-47, kde Nejvyssi spravni
soud uzavitel, ze ,dprava § 254a zikona & 280/ 2009 Sh., dariovébo Fadu, ve znéni
éinném od 1. 1. 2015 do 30. 6. 2017 je co do stanoveni siroceného obdobi i vyse sirokn
v rozporu s él. 183 smérnice Rady 2006/ 112/ ES o spolecném systémun dané 3 pridané
hodnoty. Pro ndrok na sirok 3 odpoctu, na ktery by se jinak tohoto ustanoveni uzilo, plati
naddle pravidla vymezend v rogsudkn Nejvyssiho spravniho soudn e dne 25. 9. 2014,
&g 7 Aps 3/2013-34 (rozsudek Kordarna)“. Soucasné Nejvyssi spravai soud
konstatoval, ze nenf duvodné rozliSovat mezi jednotlivymi typy kontrolnich
postupu (tedy privilegovat postup k odstranéni pochybnosti nad danovou
kontrolu), a proto dané ustanoveni ma byt analogicky aplikovano i v pfipadé
danové kontroly.

Predmétem piezkumu souladnosti ceské pravni dpravy s pravni dpra-
vou EU byly pfedevsim dvé otizky — doba, po kterou urok dafiovému sub-
jektu nalezi, a vyse tohoto troku. V ptipadé doby vzniku turoku vytkl Nejvyssi
spravni soud zakonodarci absenci objektivné ur¢eného data pocatku, jelikoz
zahajeni postupu k odstranéni pochybnosti sice ma své legislativni manti-
nely, ovéem nikoliv absolutni a zavisi mimo jiné 1 na (ne)aktivité spravce
dane.

Co se pfiméfenosti vyse uroku tyce, Nejvyssi spravni soud ji hodnotil
z hlediska zasad efektivity a neutrality, jez byly mimo jiné feseny Soudnim
dvorem EU dne 23. 4. 2020 ve spojenych vécech Sole-Mizo a Dalmand:
Mezdgazdasag, C-13/18 a C-126/18. Vzhledem ke zde uvedenym zavértim
Nejvyssi spravni soud konstatoval, ze ¢eskym zakonodarcem stanovena vyse
uroku z danového odpoctu ,neodpovid rirokové sazbé, kterou by musela v pripade
prijcky aplatit povinnd osoba, kterd nent rivérovon institnci*

4.3 Stavod1.7.2017 do 31.12.2020

Ust. § 254a danového fadu bylo novelizovano prostfednictvim zakona
¢. 170/2017 Sb., dle kterého: ,, Dariovému subjektu nalesi sirok 3 dariového odpoitu
stanoveného spraveem dané ode dne ndasledujiciho po uplynuti doby 4 mésicii od postednibo
dne lhity stanovené pro poddni ridného dariového tvrzeni nebo dodatecného dariového
torzent, ge kterého vyphiva, e dariovémn subjektu ma vniknont darovy odpolet, nebo
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ode dne, kdy bylo toto tvrzent poddno, pokud bylo poddno po lhiité stanovené pro jeho
poddni, do dne vriceni dariového odpoctu nebo jeho pousiti na ithradn nedoplatten, nej-
pozdiji vak do uplynuti Wity pro jeho vrdceni.“ Urok z dafiového odpoétu byl
zakonodarcem uréen roéné ve visi repo sazby stanovené Ceskou narodni
bankou, zvysené o 2procentni body, platné pro prvai den pifslusného kalen-
dafniho pololeti.

V nové pravni upravé lze detekovat vyrazné zmeény reflektujici tuzem-
skou judikaturu i judikaturu Soudniho dvora EU. V prvé fad¢ jde o zménu
v objektivné urcitelném okamziku pocatku behu ,,nedrocené” doby, kterd
je nyni navazana na lhttu pro podani danového pfiznani (nebo na den,
kdy bylo danové ptiznani podano opozdéné). Soucasné doslo ke zkra-
ceni doby, kdy je opravnénost odpoctu kontrolovana ,,bezuroc¢ne®,
a to z 5 na 4 mésice. Fakticky vsak z duvodu objektivné stanoveného oka-
mziku pocatku bylo toto obdobi zkraceno jeste vic. Soucasné zakonodarce
pfestal rozliSovat mezi dafiovou kontrolou a postupem k odstranéni pochyb-
nosti, tedy mezi postupy, v ramci nichz dochazi ke kontrole narokovaného
odpoctu. Co se vyse uroku tyce, zakonodarce piistoupil oproti piedchozi
pravai uprave ke zvysenti, a to o 1procentni bod. Déivodova zprava k zdkonu
¢. 170/2017 Sb. uvadi, ze ,,vjse siroku 3 dariového odpoitn byla navriena tak, aby
ghruba odpovidala standardnimu trinimu zhodnoceni penéz; ulogenych u banky & jiné
platebni instituce za bénych podminek ”.

Ac¢ zmény v Ceské pravnif upraveé doznaly vyraznych zmén a tendence zako-
nodarce dostat souladu s pravem EU jsou zfejmé, tentokrat byla aplikace
tohoto ustanoveni v urcitych pifpadech znemoznéna procesnimi limity.
Pfechodné ustanoveni ¢l. XI bod 3 zdkona ¢. 170/2017 Sb. totiz stanovi,
ze ,u danového odpoltn uplaméného v idadném dartovém tvrzeni nebo dodatecném dario-
vém torzent, u kterého hiita pro jebo poddani uplynula prede dnem nabyti sicinnosti tohoto
dkona, se uplatni firok 3 dariového odpoltu podle § 254a zdkona & 280/2009 Sb.,
ve znéni déinném prede dnem nabyti dicinnosti toboto zdkona“. Nejvyssi spravni
soud v této souvislosti dosel v rozsudku ze dne 1. 4. 2022, ve véci Carlec
Ostrava, s. 1. 0., ¢.j. 1 Afs 80/2021-45, k zavéru, ze pouziti tohoto pfechod-
ného ustanoveni je spravné, protoze ,skutecnost, Ze ustanovent, na které pre-
chodnd norma odkazuje, je ndsledné shleddano v rogporu s evropskym pravem, na jeji
pouiti nemiige mit viiv". Dusledkem aplikace pfechodného ustanoveni tudiz
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je, ze i pro naroky na nadmérny odpocet uplatnéné v ramci daniového tvr-
zeni, u kterého lhita pro jeho podani uplynula pred 1. 7. 2017, je nutné
vyuzit praval upravu troku z nadmérného odpoctu dle § 254a danového
tadu, ve znéni do 30. 6. 2017. Vzhledem k tomu, Ze ta byla Nejvyssim sprav-
nim soudem shledana rozpornou s praivem EU, je nutné ve svétle rozsudku
EP ENERGY vyuzit zavéry rozsudku Korddrna.

Soulad ¢i nesoulad ¢eské pravni apravy v obdobi 1. 7. 2017 do 31. 12. 2020
s pravem EU tudiZz zatim nebyl Nejvys$sim spravni soudem konstatovan.
Ze shora uvedenych mantineld danych Soudnim dvorem EU, jakoz i tuzem-
skou judikaturou, vsak lze duvodné piedpokladat, Ze co se piiméfené doby,
po kterou musi danovy subjekt bezplatné snaset proverovani uplatnéného
naroku, tyce, byl nesoulad s pravem EU napraven. To plati i ohledné objek-
tivné urceného pocatku béhu lhuty. Sazba troku ovsem byla opétovné
ptedmétem soudniho pfezkumu. Rozsudky Krajského soudu v Brné nej-
difv konstatovaly rozpor této upravy s pravem EU, resp. s ¢l. 183 smér-
nice o DPH. Konkrétné v rozsudku ze dne 28. 4. 2021, ve véci MS Zer,
¢.j. 31 Af 48/201966, Krajsky soud v Brné¢ uvedl, Ze unijni pravo a nava-
zujici judikatura stanovuje ,pofadavek na iirok ve vysi, ktery pokryje iiroky
u sivérové instituce”, coz zkoumana pravn{ uprava dle soudu nesplnuje, kdyz
se pohybuje na trovni mezi uroky z vkladl a uroky z uvert. O rok pozdéji
dokonce Krajsky soud v Brné ve svém rozsudku ze dne 24. 11. 2022, ve véci
CERNOHORSKA DEVELOPERSKA, ¢.j. 62 Af 11/2021-49, uved! kon-
krétni mechanismus, jak by urok ze zadrzeného nadmérného odpoctu mel
byt urcen, kdyz konstatoval, ze pozadavkim evropského prava odpovidd
urokova sazba za predpokladu, ze pfedstavuje soucet ,,zrokové sazby, za kteron
8t 0soba, jezt nent ivérovou instituct, niige piijéit zadriovanou lstku na financnin trbu
a soucasné menového nehodnocent, ke kterému doslo v disledkn plynuti tasu ode dne
zadreni nadmeérného odpoctu do dne vrdceni adriované ldstky”. Zjednodusené
by urok z datiového odpoctu mél korespondovat se souctem trokové sazby
u uvérn a inflace.

Proti shora uvedenému zavéru vsak lze argumentovat modelovou situaci,
ktera demonstruje nedtivodnost kompenzovani ztraty i ¢asti uroku odpo-
vidajici inflaci. Pokud by si totiz danovy subjekt skutecné v bance pujcil
napf. 1 mil. K¢ namisto zadrzeného nadmérného odpoctu, tento milion
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bude mit k dispozici okamzité. To znamena, Ze jediny jeho naklad bude Grok
placeny bance a inflaci dafiovy subjekt v pribehu casu jinak fakticky posti-
zen nebude, tudiz neni tfeba tuto kompenzovat. Tento zavér byl nasledné
potvrzen explicitné i Nejvyssim spravanim soudem ze dne 25. 4. 2024, ve véci
CERNOHORSKA DEVELOPERSKA, 5. 7. 0., &.. 8 Afs 274/202248, ktery
konstatoval, ze ,,neobstofi proto zdavér krajského soudu, e by se snad mél sirok 3 nad-
meérného odpoctu odpovidat souctu (i) sirokn na sivérech poskytovanych nefinaninim pod-
nikiim a (i) inflace. Se stézovatelem je nutno soublasit, e takovy pogadavek neplyne
ani 3 ekonomické logiky véci, na nig se krajsky soud odvolal. Poknd si dariovy subjeket
castku odpovidayici nadmérnému odpoltn prjis, mige s danon Cdstkou i béhem zadrio-
vdni odpoctn naklddat, jako kdyby nu nadmérny odpolet byl vyplacen. Tuto castkn tedy
miige vyuzit ve svém podnikdni a dosabnont Zisku. Musi viak za dany sivér hradit iirok.
Pravé proto by mél sirok 3 nadmérnébo odpoltu pokryvat siroky g sivéri poskytovanych
nefinancnim podniksin.

4.4 Stavod1.1.2021 az doposud

Od roku 2021 doznal arok z danového odpoctu zasadni zmény piedevsim
v oblasti vyse uroku, ve zbytku se Gprava nezmeénila (co se v piispeévku fese-
nych otazek tyce). Ta nové odpovida poloviné troku z prodleni stanoveného
Ceskou narodni bankou. Timto krokem byl zajistén soulad véech troki
v Ceské danové uprave, jez se vsechny nyni odvijeji pravé od zakonného
uroku z prodleni. Divodova zprava k zdkonu €. 283/2020 v této souvislosti
uvadi, ze ,,0y$e droku 3 dariovébo odpoltu je nové odyozena od vyse siroku 3 prodient,
ktery predstavuje reparacni nibradu za poruseni nriité povinnosti. Urok 3 dariového
odpoctu naproti tomu predstavuje pouse kompenzaci 3a to, Ze jinak legitinmi postup
spravee dané trvd déle, neg je prijatelné 3 pobledn zdsady dariové neutrality

Vyse troku z dafového odpoctu tudiz nyni piimo kopiruje ekonomickou
realitu, kdyz koresponduje se standardnim drokem z prodleni. Soucasné
v$ak zakonodarce reflektoval smysl tohoto uroku, ktery neplni reparacni,
ale pouze kompenzaéni funkci, kdyz jej ponizil na polovinu. Vzhledem
k tomu, ze jedinym vychodiskem urcenym SDEU v oblasti vyse uroku je to,
ze by nemély odpovidat pouze zakladnim sazbam narodnich bank, ale mély
by kompenzovat hospodatskou zatéz, ktera danovému subjektu vznikla
v dasledku nemoznosti nakladat s nadmérnym odpoctem, je nutné pro zaver
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o souladnosti s timto pozadavkem vyuzit vhodnych dat. Jako logické se jevi
vychézet ze statistickych dat CNB, konkrétné z vefejné databize ARAD,
v niZ jsou agregované udaje financ¢niho trhu. Nejvyssi spravni soud ve shora
uvedeném rozsudku ve véci CERNOHORSKA DEVELOPERSKA, 5. 7. o.
shledal, ze je vhodné porovnat zakonnou sazbu Groku z nadmérného odpo-
¢tu s urokovou sazbou kategorie ,, Uveéry celkem bez kontokorenti, revolvingovych
#vérii a pobleddvek 3 kreditnich karet (ukazatel 1) a kategorie ,,Kontokorenty, revol-
vingové 1véry a pobleddavky 3 kreditnich karet” (ukazatel 2), coz bylo provedeno
v nize uvedené tabulce.

Tab ¢. 1:
1. pol. 2. pol. 1. pol. 2. pol. 1. pol. 2. pol.
2021 2021 2022 2022 2023 2023
Ukazatel1 1,34 % 4,45 % 7,92 % 8,97 % 8,66 % 8,17 %
p-a. pa. pa. p-a. p-a. pa.
Ukazatel2 258 %  538%  863%  901%  897%  871%
p-a. pa. p-a. p-a. p-a. pa
2aroku 4,13 % 4,25 % 5,88 % 7,5 % 7,5 % 7,5 %
zprodleni p-a. pa. p-a. p-a. pa.

Zdroj: CNB 2024, ARAD, sestava 1145.

Z vyse uvedeného srovnan{ urokovych sazeb vyplyva, ze vyse droku z nad-
mérného odpoctu sice neni vzdy zcela identickd s porovnavanymi sazbami
bank, ovSem vyjma 1. pololeti roku 2022, ktery byl ovlivnén valecnym kon-
fliktem a souvisejicimi ekonomickymi dopady, ¢ini odchylka v maximalni
vysi zhruba 1,5procentniho bodu. Tuto disproporci je mozné vnimat jako
akceptovatelnou, zvlast’ za situace, kdy se ve sledovaném obdobi objevuje
odchylka jak ve ,,prospéch® dafiovych subjektu, tak v jejich ,,neprospéch®.
I'v tomto aspektu Ize totiz pozorovat urcitou symetrii. Navic je nutné reflek-
tovat, ze objektivné neni mozné nastavit pravidlo zrcadlici pfesny vyvoj
na bankovnim trhu. Pokud ale toto obecné zakonné pravidlo zjevne odrazi
ekonomickou realitu ve sledované oblasti, neni diivod jeho aplikovatelnost
odmitnout.
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5 Zaveér

Urok z datiového odpoctu prosel v ¢eskych pravnich piedpisech turbulent-
nim vyvojem. Jen stézi by bylo mozné najit v danovych pfedpisech proble-
matiku, ktera by byla natolik pffmo ovlivnéna evropskym pravem, potazmo
judikaturou SDEU. Provedena analyza vyvoje ¢eské pravni upravy jasné
detekuje, ze Cesky zakonodarce nebyl s to dlouhé obdobi reflektovat manti-
nely problematiky urcené Soudnim dvorem. Tuto tlohu musel dlouhodobé
nahrazovat Nejvyssi spravni soud, coz pfineslo zvysené fiskaln{ ndklady
pro stat, protoze absence vhodné upravy souladné s pravem EU méla
za nasledek nezbytnost aplikace uroku z vratitelného preplatku dle § 155
odst. 5 daniového Fadu, jeho vyse je 14 % p.a. + repo sazba CNB.

Zasadni aspekty, jak by mela pravni uprava troku z danového odpoctu byt
nastavena, sice nejsou formovany pfimo ve smérnici o DPH, ov§em jsou
dany dlouhodobé konstantni judikaturou SDEU. Aktualni ceska pravni
uprava vsechny tyto mantinely, které byly identifikovany vyse, respektuje alze
tedy konstatovat, ze vykazuje soulad s evropskou legislativou, jakoz i judi-
katurou SDEU. Jediny prostor, ktery je potencialné stale otevien k feseni,
predstavuje vyse uroku. Ta ovSem byla opakované fesena Nejvyssim sprav-
nim soudem, ktery shledal Grok ve vysi repo sazba CNB + 1 % p.a. roz-
porny se smérnici o DPH. Nasledna zmeéna zakonodarce na vysi repo sazba
CNB + 2 % pa. jiz u Nejvysstho spravniho soudu uspéla. Aktualni vyse
uroku z danového odpoctu odvijejici se od polovi¢niho zdkonného droku
z prodleni by ve svétle zavéra SDEU, jakoz i Nejvysstho spravniho soudu,
mela obstat rovnez, jelikoz bez vyznamnych rozdila koresponduje s ukaza-
teli odrazejicimi vyvoj sazeb u uvéra poskytovanych nebankovaim podni-
kam. Zaroven tato vyse reflektuje odlisny charakter droku, ktery ma pouze
sanovat zakonny postup spravce dang, nikoliv reparovat jeho nezakonné
kroky. Tomu odpovidaji i data Ceské narodni banky, na zakladé kterjch bylo
prokazano, ze pozadavek tykajici se sazby konstruované tak, aby odpovi-
dala cen¢ za zapujceni penéz na bankovnim trhu dostupné pro nefinancni
podniky, soucasna pravni uprava bez viznamnych odchylek v dlouhodobém
horizontu vykazujicim symetrii na obé strany spliuje. Hypotéza tudiz byla
potvrzena a cil pfispévku lze povazovat za naplnény.
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Existuje vSak pfedpoklad, ze i aktualni vyse uroku z nadmérného odpoctu
nebude hodnocena, nyni ¢i v budoucnu, dafiovymi subjekty jako dostatecna
a tito budou jeho soulad s evropskym pravem rozporovat soudni cestou
i nadale. Kone¢na akceptace urcitych mantinelt je vSak pro pravni jistotu
nezbytna a pokud jsou normy nastaveny vhodné a objektivné, nemohou
ustupovat individulné vnimané (ne)spravedlnosti. Navic je nutno doplnit,
ze pro individualn{ potfeby konkrétnich pifpada pravni fad feSeni nabizi,
a to kompenzaci prostiednictvim nahrady skody dle zakona ¢. 82/1998 Sb.,
o odpovednosti za skodu zpusobenou pii vykonu vefejné moci rozhodnutim
nebo nespravnym ufednim postupem, a to v rozsahu, ve kterém nevznika
urok hrazeny spravcem dané (Bares, 2023: 18).
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DANOVE ULEVY V PROMENACH CASU
VE SVETLE KONSOLIDACNIHO BALICKU
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Pravnicka fakulta, Masarykova univerzita, Brno

Abstract in original language

Clanek Danové dlevy v proméndch ¢asu ve svétle konsolidaéniho balicku
se zabyva porovnanim stavu dafiovych dlev u ptfjmovych dani pfed pfijetim
novel znamych také jako konsolidacni balicek a zmén, které onen konsoli-
dacni balicek v této oblasti pfinesl. Nejprve jsou predstaveny rizikové oblasti
v ramci danovych dlev, u kterych hrozi vysoka chybovost ¢i dokonce umy-
slné vyuzivani mezer a obchazeni zakona. Nasleduje pfehled zmén v oblasti
danovych dlev u prijmovych dani, které vyplyvaji z novelizace v ramci kon-
solida¢niho balicku. Zavérem je analyzovano, které danové ulevy nebyly
soucasti konsolida¢niho balicku, ale mély nebo mohly byt.

Keywords in original language
Dané¢ z pifjmb; danova optimalizace; danova dleva; obchazeni zakona;

mezera v pravu.

Abstract

The article “Tax Deductions in the Changing Times in the Light of the
Consolidation Package” deals with a comparison of the state of tax reliefs
of income taxes before the adoption of the amendments known as the con-
solidation package and the changes that this consolidation package brought
in this area. First, the risk areas in the context of tax reliefs are presented,
where there is a high risk of errors or even deliberate exploitation of loop-
holes and circumvention of the law. This is followed by an overview of the
changes in the area of tax reliefs of income taxes, which result from the
amendment within the consolidation package. Finally, an analysis of tax
reliefs that were not part of the consolidation package, but should or could
have been, is presented.
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1 Uvod

Tento clanek se zabyva proménou danového prava, konkrétné danovymi
ulevami u danf z piijmu, a zhodnocuje zménu, jez pfinesl ¢i nepfinesl konso-
lida¢ni balicek v této oblasti. Hypotézou tohoto ¢lanku je, ze zmény v ramci
konsolida¢niho bali¢ku byly nedostate¢né. Clanek si tedy klade za cil nékteré
z téchto promarnénych pfilezitosti identifikovat. Nejprve jsou analyzo-
vany oblasti dafiovych dlev, které pfedstavuji riziko z hlediska nachylnosti
na obchazeni zakona, nasleduje shrnuti zmén v této oblasti, které pfinesl
konsolidacni balicek. V dalsi ¢asti jsou identifikovany oblasti, do kterych mel
konsolidacni balicek zasahnout a nezasahl, piipadné nezasahl dostatecné.
K tomu jsou vyuzity metody analyzy, zejména ustanoveni zakona o danich
z pijmu, judikatury Nejvyssiho spravnfho soudu a relevantni literatury.
Metoda deskripce je vyuzita v prvai a druhé podkapitole pro pfedstaveni
rizikovych oblasti, respektive oblasti zasazenych konsolida¢nim balickem,
metody komparace, indukce a syntézy jsou poté vyuzity v ramci posledni
podkapitoly k odhaleni oblasti, u kterych nedoslo k dostate¢nym zménam.

2 Danové ulevy v proménach ¢asu

Kapitola se sklada ze tif podkapitol. Prvni podkapitola analyzuje rizikové
oblasti v ramci danovych udlev u danf z pfijmu, jez mohou byt nachylné
na obchazeni zdkona ¢i na casté chybovani. Druhd podkapitola shrouje
zmeény v oblasti danovych dlev, jez piinesl konsolida¢ni balicek. Treti pod-
kapitola rozebird mista, jez nebyly soucast{ konsolida¢niho balicku, ale mély
byt, ptipadné nebyly novelizovany dostatecne.

2.1 Rizikové oblasti danovych ulev

Tato podkapitola pfedstavuje nastroje daniové optimalizace u dani z pifjmu,
u kterych hrozi obchazeni zakona, a to pfed piijetim konsolida¢ntho balicku.
Obchazenim zakona se rozumi jednani, které je v rozporu se zamérem
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zakonodarce a odporuje tak cfli dané pravni normy. Je vsak téméf nemozné
odhalit, které jednini obchazi zdkon umyslné, a které je pouhou chybou
vedouci k nedodrzeni smyslu normy. Takové rozliseni vSak neni cilem
tohoto c¢lanku. Podkapitola vymezuje jednotlivé nastroje danové optimali-
zace pifjmovych dani, u kterych z rtznych duvodi dochazi k nedodrzeni
ucelu zakonodarce. Konkrétné se jedna o polozky snizujici zaklad dané,
respektive bezuplatné plnéni, dafiové uznatelné vydaje, jmenovité odpisy,
dale pak oblast vydaji tykajici se automobilu v podnikan{ a oblast zamést-
naneckych benefitt, odc¢itatelné polozky, pfedevsim ztrata, a slevy na dani
pro pravnické a fyzické osoby. Zdaleka se nejedna o vycerpavajici prehled
vsech rizikovych oblasti v rimci danovych dlev.

Prvni rizikovou polozkou je nepfekvapiveé bezuplatné plnéni, které ve smy-
slu danovych dlev muzeme fadit mezi polozky snizujic{ zaklad dané ¢i odéi-
tatelné polozky. V ramci odborné literatury je mozné setkat se se vzajem-
nym zaménovanim téchto dvou nastroji danové optimalizace, rozdil v ramci
zakona 1 pfi vypliovani danového pfiznani pozorujeme, je vsak pravdou,
ze mechanika téchto nastroju je veskrze totoznd. Dle zdkona vsak dochazi
k odecteni od¢itatelnych polozek od zakladu dan¢ pied polozkami snizujic
zaklad dane.!

Uzk§m mistem pravni Gpravy beztplatného plnéni je zejména jeho uéel.
V idealnim ptipade by se zfejmeé melo jednat o nezistné jednani, jehoz ved-
lejsim dusledkem je sniZzeni danové povinnosti. Z judikatury vSak vyplyva,
ze neni ojedinélym jevem, pokud si darce od poskytnuti beziplatného
plnéni slibuje také dalsi prospéch. Skrytym, konkludentnim, dcelem poskyt-
nuti bezaplatného plnéni tak ze strany darce muze byt zavazat si obdaro-
vaného do budoucna ve smyslu néco za néco. To nejenze odporuje zjev-
nému, tfebaze opét nevyslovenému, dcelu bezuplatného plnéni, ale také
nazoram Nejvysstho spravniho soudu i Ustavniho soudu Ceské republiky
(srov. napf. rozsudek Nejvyssiho spravntho soudu ze dne 29. 10. 2015, ¢.j.
5 Afs 61/2015-56, usneseni Ustavniho soudu ze dne 31. 10. 2007, Sp. zfL.
I11. US 374/06). Zustava viak otizkou, jak takové jednani odhalit, pi-
padné jak mu pfedchazet. Jisté ovsem je, ze se jednd o jednani nezadouci,
jez hrani¢i s obchazenim zdkona. Jako pifklad dobré praxe je mozné uvést

1 Viz § 19b zikona ¢. 586/1992 Sb., o danich z pfijma.
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poskytovani bezaplatnych plnéni v souvislosti s ozbrojenym konfliktem
na Gzem{ Ukrajiny vyvolanym invazi vojsk Ruské federace na zakladé zakona
¢. 128/2022 Shb., v ramci n¢hoz je vymezen ucel a adresat bezuplatného
plnéni. Bez splnéni tcelu a adresata dle tohoto zakona neni mozné hodnotu
bezuplatného plnéni od zikladu dané odeéist.”

Kromé problematiky ucelu bezuplatnych plnéni je rizikovym aspektem také
jeho vyse. Mimo chybné vypocty, nespravnou interpretace zakona ze strany
poplatnika v ramci novel, kdy bylo mozné si, v urcitych ptipadech, odecist
az 30 % upravencho zakladu dan¢, ¢i nespravné ocenéni nepenézitych dara
jako bezuplatného plnéni, je zde mozné zahrnout také duplicitni uplatnéni
danovych dlev. Myslena je tim situace, kdy si poplatnik zahrne polozku jako
nckolik druht danovych dlev zaroven, a to napiiklad soucasné jako pifjem
osvobozeny a polozku snizujici zaklad dané. K tomu muze dochazet v pfi-
pade, ze se jedna o vzajemnd bezuplatna plnéni, avsak podle obcanského
zakoniku se za dar povazuje pouze hodnota prevysujici vysi vzajemného
plnéni.’ Dal$im rizikovym ustanovenim je to pojednavajici o moznosti sni-
zen{ zakladu dan¢ o dar odvolany, jelikoz muzZe nastat situace, kdy pujde
o fiktivni odvolani daru na zaklad¢ dohody mezi dircem a obdarovanym
s cilem darce sniZit si zdklad dané.*

Dlouholetou disparitu pozorujeme mezi organy financni spravy, predevsim
Generalnim finan¢nim feditelstvim, a znénim zdkona. Pokyny Generalniho
financ¢nfho feditelstvi reaguji pruznéji na nezadouci chovani poplatniki
s cilem jej eliminovat, bez zasahu zakonodarce je eliminace nezadouciho
chovani vsak bojem s vétrnymi mlyny, ve smyslu pfedem prohraného boje.
Dalsi rizikovou polozku pfedstavuji odpisy. V ramci odpisi je prostor
pro omyl, ¢i tmyslnou manipulaci také pomérné siroky. Duvodem muze byt
prostor pro volbu druhu odepisovani, prolinajici se mechanismy vypoctu,
rozliSovani mezi Ucetnimi a danovymi odpisy, souvisejici nespravné tucetni

2 AMBROZ, J. Dary a daf z pfijm. du.c [online]. 16. 7. 2022 [cit. 7. 4. 2024]. Dostupné
z: https://www.du.cz/33/dary-a-dan-z-prijmu-uniqueidmRRWSbk196FN{8-jVUh4E-
swOIFC2s-JA5fceqZylpLw/

5 Duavodova zprava. Ministerstvo finanéni Ceské republiky [online]. [cit. 7. 4. 2024]. Dostupné
z: https:/ /mfcr.cz/assets/cs/media/Duvodova-zprava_2013-04-03_Duvodova-zprava-
k-navrhu-zmenoveho-zakona-danovych-zakonu-342013.pdf

4 Viz § 23 zékona ¢. 586/1992 Sb., o danich z pifjma.
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postupy, jez zpusobuji, ze uUcetnictvi nepodava vérny a poctivy o obraz
o fungovani podniku, ¢i nedostatecné legislativni vymezeni majetku, jenz
podléha odepisovani pro ucely moznosti uplatnéni danovych odpist jako
vydaju.

V ramci odpist dochéazi k obchdzeni zakona v piipadé odepisovani jed-
noho majetku vice odpisovateli.” Pouhym opomenutim vyfazeni majetku
z majetku podniku pfi jeho prodeji dochazi k automatickému dvojitému
odpisovani dvéma odpisovateli, tedy prodejcem a kupujicim. Aby to nebylo
ptilis jednoduché, je nabyvatel vazan zpusobem odpisovani puvodntho
majitele, ktery vak muze byt odlisny oproti zptisobu, kterym odepisuje svij
dosavadni cely majetek.

Podobneé jako tomu bylo v pifpadé bezaplatného plnéni, také u odpisa byl
pro urcité obdobi zaveden institut mimofadnych odpisa.® Z toho vyplyva
spise tendence zakonodarce dale moznosti poplatnika rozsifovat a kompli-
kovat tak cely systém, ¢imz opét dochazi k rozsifeni prostoru pro chybu
¢i manipulaci. Kromé toho je také tfeba upozornit, ze takovym jednanim
zakonodarce rozevira ntizky mezi malymi a velkymi podniky, jelikoz velké
podniky tak mohou diky svym prostfedkim vyuzit vice moznosti opti-
malizace, a to at’ uz prostfednictvim nakupu dodate¢ného majetku, a tedy
vyuzitim institutu mimofadnych odpist, ¢i moznosti zaméstnavat Sirsi
skalu profesionalt vénujicich se ucetnictvi podniku tak, aby byla optima-
lizace nastavena co mozna nejvyhodnéji. K vyfeseni tohoto problému pak
zakonodarce pfedstavuje nové a nové ndstroje pro vyrovnani pfilezitosti
a zabranéni diskriminace, coz cyklicky opét komplikuje cely systém. Vyse
uvedené vsak samozfejmé neplati pouze pro problematiku odpist. Do pro-
blematiky odpist vstupuji také dalsi faktory komplikujici proces odepiso-
vani, jako napfiklad technické zhodnoceni ¢i likvidace majetku. V prvnim
piipadé je problematickym aspektem zejména rozliseni technického zhod-
noceni od oprav majetku, dale pak napftiklad opét problematika odpisova-
tele, jelikoz technické zhodnoceni muze v uréitych ptipadech odepisovat

5 Viz § 28 zikona ¢. 586/1992 Sb., o danich z pfjma.

6 Informace pro poplatniky, fyzické osoby ke zméndm v zakon¢ o danich z pffjmu pro zdano-
vaci obdobi roku 2023. financnisprava.cz [online]. [cit. 7. 4. 2024]. Dostupné z: https:/ /www.
financnisprava.cz/cs/dane/dane/dan-zprijmu/informace-stanoviska-a-sdeleni/ 2022/
informace-fo-zmeny-v-zakone-odanich-z-prijmu-2023
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také podnajemce.” V druhém piipadé, tedy co se tycée likvidace, je prostor
pro obchazeni smyslu zakona vytvofen u vydaju souvisejicich s likvidaci, jeli-
koz ty jsou danové ucinné, avsak zakonodarce jejich vysi neomezuje. Dalsim
uskalim je také rozliSeni likvidace a $kody, ktera naopak ve vétsine ptipadia
danové ucinnd neni.?

Kromée vyse uvedenych dafiove uznatelnych vydaja, tedy téch, jez proka-
zatelné slouzi k dosazeni, zajisténi ¢i udrzeni pfijmu, je za problematické
mozné povazovat také dalsi. Nasleduje strucny piehled dvou okruht danove
uznatelnych vydaja, u kterjch mize dochazet k obchazeni zakona.

V prvnim okruhem, jez za jistych podminek umoznuje obchazeni zakona
v ramci danoveé uznatelnych vydaja, je automobil v podnikani. Moznost
uplatnéni se lisf podle zptsobu nabyti automobilu, kuptikladu odpisy v pii-
padé koupé, ¢i najemné na finanénf leasing, a souvisejici vydaje spojené s pro-
vozem auta mohou byt také dafiové uznatelnymi vydaji.” Problematickou
situaci je zejména pifpady, kdy zaméstnanec vyuziva auto jak k pracovnim,
tak také soukromym ucelim, coz zpusobuje nepfehlednost v ramci toho,
za které vydaje je odpoveédny podnik, a za které zaméstnanec sam, s ¢imz
souvisi notoricky znidma evidence v podobé knihy jizd."” Mazeme vsak jen
naivné ocekavat, ze budou vsichni zacastnén{ natolik zodpoveédni, ze bude
kniha jizd vedena poctive, a to zejména v piipade, ze je auto sdileno mezi
né¢kolika zaméstnanci. Urcitym fesenim této situace je moznost uzavien{ pra-
covni, kolektivni ¢i obdobné smlouvy, jez stanovi, Ze zaméstnavatel proplaci
vydaje za zaméstnance v celkové vysi, ¢i moznost uplatnovani pausalnich
vydaji.'! Oboje ma vSak opét sva rizika, zminit je mozné naptiklad riziko
dvojitho uplatiovani vydaju, a to zaroven jako pausalni a danove uznatelné.

7 HOVORKA, M. Pomicka pro vypliovani pfiznani k dani z pifjmu fyzickych osob
za zdanovaci obdobi (kalendaini rok) 2023. du.cz [online]. [cit. 7. 4. 2024]. Dostupné z:
https://www.du.cz/33/pomucka-pro-vyplnovani-priznani-k-dani-z-prijmu-fyzickych-
-osob-za-zdanovaci-obdobi-kalendarni-rok-2021-uniqueidmRRWSbk196FN{8-jVU-
h4Esl9tHcS-N1D85-q_Vr5YnmCPYj7Ckle]Q/

8 HNATEK, M. Zeela logdlni daiové triky. Praha: ESAP, 2020,s.202. ISBN 978-80-907398-1-9.

9 HNATEK, M. Zcela lgilni daiové triky. Praha: ESAP, 2020, s. 226-227.
ISBN 978-80-907398-1-9.

10 Pokyn Generalniho finan¢niho feditelstvi D-59. financnisprava.cg [online]. [cit. 7. 4. 2024].
Dostupné z: https:/ /www.financnisprava.cz/cs/dane/legislativa-a-metodika/pokynyd/
casove-cleneni/2023

11 HNATEK, 2020, op. cit., 5. 229-232.
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Druhym okruhem jsou zaméstnanecké benefity, penézité i nepenézité.
Predpokladem pro uplatiiovani benefitd je jejich zalozeni v pracovni,
kolektivni ¢i obdobné smlouvé, pifpadné vnitinim pfedpisu zaméstnava-
tele."” Nejrizikovéj$imi jsou penézité piispévky pro zaméstnance na kul-
turni ¢i sportovni akce, rekreaci, zdravotni procedury a podobné, jez jsou
poskytovany na zakladé ustanoveni § 24 odst. 2 pism. j) zikona ¢. 586/1992,
o danich z piffjmu. Zaikonodarce vSak neomezuje ani mnozstvi, ani vysi
techto ptispévku. Cilem by v prvni fadé meéla byt efektivnl motivace zameést-
nancu, nikoliv pfedevsim jeden ze zpusobu snizen{ danové povinnosti tak,
jako tomu v mnoha piipadech je.

Dalsim z nastroji danfiové optimalizace, ktery je rizikovy z hlediska moznosti
obchazen{ zakona, respektive imyslu zakonodarce, jsou od¢itatelné polozky.
Hlavni z nich je danova ztrata. Jednim z pifpadi, kdy dochazi k obchazeni
zakona, je fize spolecnosti, avsak nikoliv za ucelem pokracovani zanika-
jici spolecnosti, nybrz kvili uplatnéni ztrat této spolecnosti, jez v minulych
obdobich vykazovala."” Dal$im pfipadem muize byt umé¢lé vytvoteni ztraty
v ramci podniku s cilem sniZit si danovou povinnost. Ztrata bude dosa-
zena kupiikladu prostfednictvim uplatnéni neexistujicich vydaji v dano-
vém pfiznani (viz také napfiklad rozsudek Nejvyssitho spravniho soudu
ze dne 8. 2. 2023, ¢.j. 2 Afs 29/2022-37), v takovém piipadé by docha-
zelo k obchdzeni zakona na drovni dvou danovych ulev soucasné. Dalsim
pfipadem je také umélé stanoveni data podstatné zmény ve slozeni osob,
jelikoz pokud dochazi k podstatné zmeéné, nenf jiz mozné uplatnit danovou
ztratu."* Dale také dochazi k obchazeni v situaci, pokud poplatnik nepoda
dodatecné danové pfiznani, kdyz vyslo najevo, ze uplatnéni danova ztrata
je ve skutecnosti niz$i nez daniova ztrita posledné uplatnéni.” Kapitolou
samou pro sebe je také situace pfesunu ziskd do danovych raja, na zakladé
¢ehoz dojde v podniku ke ztraté.

12 Viz § 24 zikona ¢. 586/1992, o danich z pffjmu.

13 DERGEL, M. P#i uplatnéni dafiové ztraty nestadi jen hlidat pét let. portalpoboda.cy
[online]. [cit. 7. 4. 2024]. Dostupné z: https://portal.pohoda.cz/dancucetnictvi-mzdy/
dan-z-prijmu/pri-uplatneni-danove-ztraty-nestaci-hlidat-pet-let/

14 Viz § 38na zakona ¢. 586/1992 Sb., o danich z pffjmu.

15 Pokyn k vyplnéni pfiznani k dani z pifjmu pravnickych osob. Ministerstvo financi Ceské
republifey [online]. [cit. 7. 4. 2024]. Dostupné z: https:/ /adisspr.mfcr.cz/dpr/adis/idpr_
pub/dpp/dp9/doc/pokyny_dap_2021.pdf
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Druhou rizikovou moznosti v ramci odc¢itatelnych polozek je odpocet
na podporu vyzkumu a vyvoje. K obchazeni dochazi, pokud je cerpana pod-
pora jak prostfednictvim dotaci, tak také dodate¢né uplatnénim odpoctu
na naklady, jez byly uplatnény na podporu vyzkumu a vyvoje.'® Takové jed-
nanf je pfimo v rozporu s dikci zakona, ¢asto vsak dochazi také k situaci, kdy
dotace pokryva ¢ast nakladt a odpocet byl uplatnén na naklady veskeré, pfi-
padné opacné. K soubéznému jednani, a tedy poruseni, dochazi také, pokud
jsou zaroven tyto naklady uplatnény jako dafioveé uznatelné (viz také rozsu-
dek Nejvyssiho spravaiho soudu ze dne 30. 6. 2022, sp. zn. 4 Afs 341/2019).
Stejné tak hrozi obchazen{ zdkona vyuzitim duplicitniho odpoctu odcita-
telné polozky a danove uznatelnych vydajia u pofizeni majetku na odborné
vzdélavani, nebo také na podporu vydaji vynalozenych na zaka ¢i studenta.
Poslednim nastrojem danové optimalizace, jez je zde analyzovan, je sleva
na dani, pficemz se rozlisuji slevy na dani pouze pro fyzické osoby a slevy
na dani pro osoby fyzické i pravnické. Pro pravnické i fyzické osoby se jednd
o slevu na dani pro poplatniky zaméstnavajici osoby se zdravotnim posti-
zenim, pficemz si lze predstavit situaci fiktivniho zaméstnavani osoby
se zdravotnim postizenim, piipadné stanovenim nespravné vyse slevy (srov.
viz rozsudek Nejvysstho spravniho soudu ze dne 16. 12. 2020, ¢.j. 8 Afs
73/2020-43). Druhou slevou na dani, jez mohou uplatnit jak fyzické, tak
pravnické osoby, je sleva na dani z titulu investicni pobidky, tzv. pobid-
kova sleva. Pro svij komplikovany mechanismus pfedstavuje tato sleva
riziko obchazeni zakona. Pifkladem obchazeni zakona v piipade této slevy
je obchazeni zakazu zvysSovani zakladu dan¢ v ramci operaci se spojenymi
osobami, pficemz posouzeni probfhd na zakladé ekonomickych principt
béznych obchodnich vztahd."” Problematickym je onen pojem ,bézny
obchodni vztah®, jelikoZ co je za néj povazovano a co jiz ne neni zcela jasné.

Posledni kategorii predstavuji slevy na dani, které na rozdil od vyse uvedeného
cili pouze na fyzické osoby. V piipad¢ fyzickych osob mizeme pfedpokladat,
ze se Castéji bude jednat o vlastni chybu spiSe nez cilené jednani spoéivajici
v obchazeni zdkona. Chyba tak muze nastat u danového zvyhodnéni na vyzi-
vované dité tim, Ze jej uplatni oba rodice soubézné. V ramci slevy za umisténi
16 Rozsudek Nejvyssiho spravniho soudu ze dne 21. 12. 2022, sp. zn. 10 Afs 277/2021.

17 JAROS, T. Daii 3 pijmn privnickych osob v kontexctn aktnilni judikatnry. Praha: Wolters
Kluwer, 2020, s. 153. ISBN 978-80-7598-822-5.
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ditcte, tedy tzv. Skolkovného, dochazi k chybam v podobé uplatnéni v celé
mozné vysi, a nikoliv ve vysi skute¢né vynalozenych vydaji. U slevy na man-
zelku ¢i manzela je riziko nezahrnuti nékterych pifjma do vlastntho piijmu
manzelky ¢i manzela, kuptikladu podpory v nezaméstnanosti nebo matefské.'

2.2 Zmény v danovych ulevach v ramci
konsolidaéniho bali¢ku

Tato podkapitola shrnuje zmény, které prinesl konsolidacni balicek v oblasti
danovych dlev, konkrétné danovych ulev v ramci dani z pifjmt, ptipadné
zmény souvisejici, tedy takové, které at’ uz pfimo ¢i nepfimo ovliviuji dano-
vou povinnost poplatniki. Podkapitola se zabyva zménami v ramci osvobo-
zen{ od dani, danove uznatelnych vydajt, polozek snizujicich zaklad dané
a v oblasti slev na dani.

V ramci osvobozeni od dani z pfijmu doslo k omezeni u nepenézitych
zameéstnaneckych benefitd u dané z ptijmu fyzickych osob. Omezeni je sta-
noveno do vyse poloviny pramérné mesiéni mzdy, pficemz pro vypocet
této vyse je rozhodny rok o 2 roky predchazejici roku, pro ktery se pru-
meérnd mzda zjist'uje. Piispévky na kulturni nebo sportovni akce, na zajezdy
a podobné nebyly konsolidacnim balickem dotceny, stejné tak jako napftiklad
penzijni spofeni.’” Na strané zaméstnavatele jsou dafiové uznatelnym vyda-
jem pouze benefity poskytnuté nad limit poloviny pramérné mzdy. Od roku
2024 byl také stanoven limit 70 % na osvobozeni zavodniho stravovani,
stejny limit platf také pro stravenky a stravenkovy pausal. Zruseno je také
osvobozeni u nepenéznich dard poskytnutych zaméstnavatelem do vyse
2000 K¢. Dalsim ztrusenym osvobozenim podlehly také manazerské byty.

18 BARAKOVA, H. Jak se vyhnout nejéastéjsim chybam pfi podavani datiového piiznani
anajaké zmeény platné od roku 2022 nezapomenout? financnisprava.cg [online]. [cit. 7. 4. 2024].
Dostupné  z:  https://www.financnisprava.cz/cs/financni-sprava/media-a-verejnost/
tiskove-zpravy-gft/tiskove-zpravy-2023 /jak-se-vyhnout-nejcastejsim-chybam-podani

19 Metodicka informace ke zdanovani benefita a jinych plnéni poskytovanych zaméstnava-
teli zaméstnancim od 1. ledna 2024. Finanéni spriva [online]. [cit. 7. 4. 2024]. Dostupné
z: https://www.financnisprava.cz/assets/cs/prilohy/ f-novinky/Metodicka-informace-
k-zamestnaneckym-benefitum-od-1-ledna-20.pdf

20 MALEK, J, KOUKLIKOVA, R. SCHINDLEROVA, Z. Vliv konsolida¢niho
balicku na pracovnépravni vztahy. Privni prostor [online]. [cit. 7. 4. 2024]. Dostupné z:
https:/ /www.pravniprostor.cz/ clanky/pracovni-pravo/vliv-konsolidacniho-balicku-na
-pracovnepravni-vztahy

134


http://financnisprava.cz
https://www.financnisprava.cz/cs/financni-sprava/media-a-verejnost/tiskove-zpravy-gfr/tiskove-zpravy-2023/jak-se-vyhnout-nejcastejsim-chybam-podani
https://www.financnisprava.cz/cs/financni-sprava/media-a-verejnost/tiskove-zpravy-gfr/tiskove-zpravy-2023/jak-se-vyhnout-nejcastejsim-chybam-podani
https://www.financnisprava.cz/assets/cs/prilohy/f-novinky/Metodicka-informace-k-zamestnaneckym-benefitum-od-1-ledna-20.pdf
https://www.financnisprava.cz/assets/cs/prilohy/f-novinky/Metodicka-informace-k-zamestnaneckym-benefitum-od-1-ledna-20.pdf
https://www.pravniprostor.cz/clanky/pracovni-pravo/vliv-konsolidacniho-balicku-na-pracovnepravni-vztahy
https://www.pravniprostor.cz/clanky/pracovni-pravo/vliv-konsolidacniho-balicku-na-pracovnepravni-vztahy

Darlové pravo v proménach ¢asu

Snizen je dale limit pro osvobozeni pffjmu z tombol a hazardnich her,
a to z ¢astky 1 milionu na 50 000 K¢. Zde je vhodné zminit, ze zruseni limitu
by znamenalo vyznamnou zatéz pro spravce dané, jelikoz by musel kazdy
vyherce podavat kvuli své vyhfe danové pfiznani. Dal§$im omezenim osvo-
bozeni budou podléhat od 1. 1. 2025 cenné papiry a podily v obchodnich
spolec¢nostech, rozhodnou ¢astkou je 40 000 000 K¢ za zdanovaci obdobi.”!

Pozitivni zménou je zdanéni pouze realizovanych kursovych operaci.
Zmena spociva v moznosti, tedy nikoliv povinnosti, zahrnout kurové roz-
dily do obdobf, ve kterém jsou realizovany. To znamend, ze kurzové rozdily
budou zahrnuty do obdobi, se kterym vécné a ¢asové souvisi, coz povede
k pravdivéjsimu obrazu ucetnictvi.”> Naopak fakt, Ze se jednd o moznost,
které byly kritizovany vyse, maze zptsobit vétsi prostor pro chybu, potazmo
riziko obchazeni zakona. Moznost ukonceni dobrovolného rezimu je vsak
z tohoto davodu omezena.

Co se tyka danové uznatelnosti vidaji souvisejicich s automobilem v podni-
kani, konsolida¢ni balicek pfinesl zmény v podobé omezeni. Omezeni spo-
¢iva ve stanoven{ stropu danové uznatelnosti pii pofizeni auta, konkrétné
na prvni 2 miliony korun z ceny. Dochézi tak k zabranéni pofizovani luxus-
nich aut ,,na firmu®, coz evidentné nebylo zamérem zakonodarce v piipadé
této danové dlevy, a dale jen rozeviralo nuzky mezi malymi a velkymi pod-
niky, ale také v ramci spolecnosti jako takové. V kontextu zmény je tento
krok vhodné porovnat s historickym vyvojem, jelikoz pfed rokem 2007
platilo omezeni odpisu auta do vyse 1,5 milionu korun?* K dal$i zméné
u odpist dochazi konsolida¢nim balickem v piipadé bezemisniho vozidla,
u néhoz je mozné aplikovat mimofadné odpisy, a to konkrétné na elekt-
romobily pofizené v obdobi od 1. 1. 2024 do 31. 12. 2028. Tyto odpisy

2t Ozdravny balicek. Ministerstvo financi Ceské republiky [online). [cit. 7. 4. 2024]. Dostupné z:
https://www.mfct.cz/cs/ministerstvo/media/ozdravny-balicek

2 ZENATY, R., KLIMESOVA, T,, MASKOVA, R. Konsolida¢ni bali¢ek mif{ do Senatu.
Delloite.cz  |online]. [cit. 7.4.2024]. Dostupné z: https://wwwdreport.cz/blog/
konsolidacni-balicek-miri-do-senatu/

23 Ozdravny balicek, op. cit.

24 Pogméiovaci ndvrh. [online]. Parlament Ceské republiky, Poslanecka snémovna. [cit.
7.4.2024].  Dostupné z:  https://www.mfcr.cz/assets/attachments/2023-08-31_
PN-Snemovni-tisk-488-2023.docx
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je mozné odepsat bez preruseni do 100 % vstupni ceny za 24 mésica v pii-
padg, Ze je poplatnik prvaim odpisovatelem tohoto vozidla.”

Vydaje na reprezentaci jsou dlouhodobé rozporuplnou danovou ulevou,
konsolidac¢ni balicek rusi uznatelnost tichého vino do ¢astky 500 K¢ jako
daru na reprezentaci. Jednalo se o velmi selektivni zasah oproti tabako-
vym a alkoholickym vyrobkim, dalsim problematickym aspektem byl fakt,
ze ne vSechno uplatnéné tiché vino bylo ve skutecnosti opravdu darovano.*
Ke zruseni moznosti snizit si zaklad dane doslo také v pifpade¢ clenskych
piispévka odborové organizaci a také v ptipad¢ dhrady za zkousky ovétujici
vysledky dalstho vzdélavani. V pifpadé clenskych piispévka Slo podobné
jako u tichého vina vyse o velmi selektivni vyjimku, jelikoz v ptipadé nezis-
kovych organizaci s riznym zaméfenim si nebylo mozné ¢lenské piispevky
odecist od zakladu dané, byla tak porusena zasada rovnosti a spravedlnosti
a jen tézko mohlo byt argumentovano, pro¢ zrovna v odborovych organiza-
cich by tomu mélo byt jinak oproti ostatnim neziskovym subjektim. V pfi-
padé vzdélavani bylo sporné, co se mysli dal$im vzdélavanim, z toho dtvodu
byla tato darové dleva konsolida¢nim balickem zrusena.”’

V oblasti slev na dani, zejména fyzickych osob, doslo k celé fadé omezen.
Prvni zménou je ta v oblasti slevy na dani za umisténi ditéte, tedy Skol-
kovného, kterd byla konsolida¢nim balickem zrusena.® Stejné tak, jak bylo
zminéno vyse, tato sleva pusobila negativné na socialni stratifikaci, jelikoz
tuto slevu uplatiiovali predevsim stiedné a vysokopifjmové rodiny, pficemz
pusobeni slevy, a tedy zvyhodnéni by mélo sméfovat zejména k rodinam
nizkopiijmovym. Nizkopiijmovy poplatnici totiz pro nizky zaklad dané tuto
slevu ¢astokrat viibec nemohou uplatnit.

Druhym zrusenim v oblasti slev na dani je v pifpadé¢ slevy na dani na stu-
denta. Odtvodnéna je nizkou efektivitou vici studentim, kteff ji za béz-
nych podminek, tedy pfivydélkem obcasnymi brigdidami pod ¢astku zhruba

25 Ozdravny balicek, op. cit.

26 Zavérecna zprava z hodnoceni dopadu regulace k navrhu zménového zikona v sou-
vislosti s konsolidaci vetejnych rozpocti. Ministerstvo financi Ceské republiky [online].
[cit. 7.4.2024]. Dostupné z: https://www.mfct.cz/cs/kontrola-a-regulace/legislativa/
legislativni-dokumenty/2023/ zaverecna-zprava-ria-51775

27 Pozménovaci navrh, op. cit.

28 Ozdravny balicek, op. cit.
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17100 K¢ mési¢éné, ani nevyuziji.” Logika zruSeni je tedy obdobnd jako
v ptipadé slevy na dani na skolkovné, protoze nepusobila zadoucim smérem,
respektive na zadouci skupinu poplatnikii. Zrusenim této slevy také dojde
k eliminaci fiktivnich studentd, tedy téch, jenz jsou zapsani ve studiu pouze
prave kvuli této sleve, fakticky vsak nestuduiji.

Treti zménou v oblasti slev na dani je snizeni slevy na dani na manzela
¢i manzelku. Opatfeni spociva v omezeni této slevy na obdobi do veku 3 let
ditéte. Cilem je motivace k navratu na trh prace, a to byt jen ¢iste¢né.”
Na jednu stranu je snaha o motivaci k navratu na trh prace jisté pozitivn,
na druhou stranu je zde otazka, zda tak ¢init pravé timto zptsobem. Vhodné
by bylo se zamyslet nad omezeni této slevy pro nizkopiijmové poplatniky,
tedy podminit narok na slevu vysi pifjmu celé domacnosti, nikoliv pouze
podle manzela ¢i manzelky pecujici o dité, coz muze byt zkreslujici. Je vsak
mozna spise otazkou, zda prekazkou je ona chybéjici motivace, ¢i spise chy-
béjici moznost tak ucinit. Mizeme doufat, ze prostiedky usetfené ve stat-
nfm rozpoctu zrusenim slevy na $kolkovné a omezenim slevy na manzelku
¢i manzela budou efektivné pouzity na rozsitovani pfedskolnich zafizent,
¢i alternativnich mist péce o deti.

Zménou, kterd sice nezasahuje piimo do oblasti danovych ulev, avsak
ma vliv na dafiovou povinnost poplatnikd, je zvyseni sazby dané z pifjmt
pravnickych osob z 19 % na 21 %.%' Jak je vyse uvedeno, zjistit imysl poplat-
nfka, tedy zda amyslné krati danovou povinnost, nebo zda se jedna o pou-
hou chybu, je v nékterych pfipadech téméf nemozné. Zvyseni sazby dane,
a tedy zvyseni odvodu do statniho rozpoctu, mize tyto ptipady do urcité
miry kompenzovat. Za opatfeni s obdobnym ucelem by se dalo povazovat
posunuti prahu 23% dan¢ z ptijmu fyzickych osob ze ¢tyfnasobku prumérné
mzdy na jeji trojnasobek. Obdobn¢ mizeme do této kategorie pocitat tak
zvyseni odvodi osob samostatné vydélecné ¢innych, plan postupného zvy-
Sovani je stanoven na obdobi 2024-2026.%

29 Zavérecna zprava z hodnoceni dopadu regulace k navrhu zménového zakona v souvis-
losti s konsolidaci vefejnych rozpocta, op. cit.

30 MALEK, KOUKLIKOVA, SCHINDLEROVA, op. cit.

31 Ozdravny balicek, op. cit.

32 Zavéreena zprava z hodnocenf dopadu regulace k navrhu zménového zdkona v souvis-
losti s konsolidaci vefejnych rozpoctd, op. cit.
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2.3 Co konsolidaéni balicek opomnél

Posledn{ podkapitola identifikuje polozky, které konsolidacni balicek opo-
mnel, tedy takové, které by dale nemély byt dafiovou ulevou, nebo by byla
alespont vhodna jejich novelizace, ¢i takové, které nebyly konsolidacnim
balickem dostatecné zasazeny. Zmény by mély smétovat k vyjasnéni neptes-
nych ustanoveni, které mohou byt interpretovany razne, ptipadné takové,
u kterych vznikaji mezery v pravu, a hrozi tak riziko chyb ¢i obchazeni
zakona, coz vede k ochuzovani statniho rozpoctu.

Obecné je konsolida¢nimu balicku vytykana jeho nekoncepénost. Podle mno-
hych se jedna o hrstku nahodilych zmén, které dohromady nedavaji ptilis smysl,
mnoho diskutovanych polozek nakonec neproslo, naopak nékteré zahrnuté
byly piekvapenim. Nekoncepcnost a nesrozumitelnost balicku dale kompli-
kuji uz dostatecné komplikovany danovy systém.” Nepiehlednost jen zvysuje
pravdépodobnost chybovosti, ¢i prostoru pro zneuzivani mezer a obchazeni
zakona. To potvrzuji také nekteré prazkumy, napifklad z prizkumu od Medianu
vyplyva, ze 56 % dotazanych povazuje konsolidac¢ni bali¢ek za nesrozumitel-
ny.** Vzhledem k roztii$ténosti vlady se vSak nesystémovost zmén dala oc¢eka-
vat. Vétsina se viak shodne na faktu, Ze lepsi néco nez nic.

Napiiklad Narodni ekonomicka rada vlady (NERV), jez se sice netcastnila
zavérecného vyjednavani o konsolida¢nim balicku, jejiz doporuceni vsak byla
vzata v potaz, hodnoti ve svém stanovisku obsah konsolidacnfho balicku
veskrze pozitivne, shrnuje vsak, Zze tento nebude postacovat k dlouhodo-
bému feseni problému vefejnych financi. Vytyka napifklad nezruseni slevy
na manzela ¢i manzelku ¢i nedostatecnou dpravu zdanéni fyzickych osob.”
Bezuplatna plnéni a rizika z nastaveni této danové udlevy vyplyvajici byla
pomérné podrobné rozebrana v podkapitole 2.1, konsolida¢ni balicek se vsak
bezuplatnym plnéni nezabyval, a to az na vyjimku zruseni osvobozeni nepe-
néznich dart poskytnutych zamestnavatelem do vyse 2 000 K¢ viz vyse.

33 Konsolida¢ni balik je pod palbou kritiky. Vadi pfedevsim zmény v DPH. 7Dnes.cz
[online]. [cit. 7.4.2024]. Dostupné z: https:/ /www.idnes.cz/ckonomika/domaci/kon-
solidacni-balicek-dopady-zmeny-v-dph-dane.A231013_120638_ckonomika_alis

3 SALAT, op. cit.

35 Stanovisko NERV k vlidnimu konsolida¢nimu balicku. iida Ceské republify
[online]. [cit. 7.4.2024]. Dostupné z: https://vlada.gov.cz/cz/ppov/nerv/aktuality/
stanovisko-nerv-k-vladnimu-konsolidacnimu-balicku-205649 /#
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Jako nedostatecny byl vyhodnocen také zasah v oblasti nepenézitych zamest-
naneckych benefitl, pficemz fakt, ze ptispévky na sportovni a kulturni akce
¢i zéjezdy napifklad nejsou limitovany zadnou castkou, zvétsuje konku-
renc¢ni vyhodu velkych zaméstnavatelt na trhu prace, ktefi si mohou dovolit
poskytnout vétsi objemy téchto piispeévki oproti mensim zaméstnavatelim.
Kontroverze budi také odsouhlaseny limit pro urcitou skupinu nepenézi-
tych benefitd, jelikoz podle nékterych je nedostatecny, podle druhého tabora
naopak pfili§ vysoky.*

Do jiz znacné¢ komplikované problematiky ohledné odpist vnesl konsoli-
dacni balicek daldf institut v podobné mimofadnych odpist v pifpadé beze-
misnfho automobilu. To se samo o sob¢ da povazovat za krok spravnym sme-
rem, av$ak jak bylo nastinéno vyse, problematika odpisovani by si zaslouzila
komplexn{ novelizaci v podobné zjednoduseni celého systému. V souvis-
losti s automobilem lze kladné hodnotit ustanoveni stropu daniove uznatelné
hodnoty, 1ze v$ak polemizovat, jestli tento strop nenf stale pfilis vysoky.

O novelizaci odc¢itatelné polozky danové ztraty nenf v ramci konsolida¢niho
bali¢cku fe¢. Vliv konsolidacniho balicku na daniovou dlevu odpoctu danové
ztraty ma vSak moznost funkéni mény, tedy moznost vést podnikové ucet-
nictvi v cizf méné. Pii vipoctu danové ztraty je vsak nutné, aby byla uplatio-
vana danova ztrata prevedena na ménu, v niz se pocita dan za dané zdano-
vaci obdobi.” Je vhodné upozornit, ze riziko obchdzeni zakona muze pod-
nitit pravé ona zména vyplyvajici z konsolidacniho balicku, tedy ze podniky
budou zneuzivat kurzovych rozdili mezi funkéni ménou a ceskou korunou
ve svuj prospéch.

Kritizovana je taka pfili§ nizka hranice osvobozeni prodeje podilt ve spolec-
nostech, jelikoZ na hranici 40 milionti podle konsolida¢niho balicku snadno
dosahnout i mensi spolecnosti ¢i start-upy.™

Asi nejsilngji rezonuje kritika balicku v souvislosti s jeho adresaty, jelikoz
zasahne nejvice rodiny s pramérnymi pifjmy. V tomto kontextu je kritizovano
zejména zruseni slevy na manzela ¢i manzelku, kterd pravé nizkopifjmovym

36 SALAT, op. cit.

37 Zavére¢na zprava z hodnoceni dopadu regulace k navrhu zménového zakona v souvis-
losti s konsolidaci vefejnych rozpocta, op. cit.

38 Konsolida¢ni balik je pod palbou kritiky. Vadi pfedevsim zmeény v DPH, op. cit.
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rodindm a rodindm s pramérnymi pifjmy pfinasela do rodinného rozpoctu
nemalou ¢astku. Podle prizkumu vsak v poslednich letech v pifpadé této
slevy na dani rapidné klesal zajem o jeji uplatnovani. Stejn¢ tak se setka-
vala s ¢im dal mens{ popularitou také sleva na skolkovné, ¢i slevy na zivotni
a penzijni pfipojisténi, kterjch se konsolidacni balicek ani nedotknul.
V oblasti slev na dani je kontroverzni také zruseni slevy na studenta, jelikoz
zasahuje finan¢né velmi citlivou skupinu, avsak jak bylo zminéno vyse, béz-
ného studenta, tedy studenta s ptijmy z brigad do 17 100 K¢, zruseni této
slevy neovlivni. Diskutovano bylo také zdanéni stipendii, ke kterému vsak
nakonec nedoslo.”

3 Zaver

Cilem tohoto ¢lanku bylo identifikovat mozné zmény v oblasti dafovych
ulev, jez mély nebo mohly byt soucasti konsolida¢niho balicku, ale nebyly.
Z toho duvodu byla stanovena hypotéza, ze zmény v ramci konsolida¢niho
balicku byly nedostatecné. Tato hypotéza byla potvrzena, jelikoz v ramci
tieti podkapitoly bylo identifikovano hned nc¢kolik oblasti, které mohly
byt soucasti konsolidacniho balicku. Mezi danové ulevy, které mohly byt
soucasti konsolidacniho balicku patif naptiklad bezuplatna plnéni, nedo-
statecny zasah byl identifikovan také v piipadé zamestnaneckych benefitd,
dale se jedna o nekoncepcnost odepisovani majetku ¢i v piipadé danové
ztraty. Nejednd se o vycerpavajici vycet daniovych ulev, da se také uvazovat
o tom, ze spise nez jednotlivim dafiovym dlevam by novelizace neuskodila
prostrednictvim nastaveni nového ucelené¢ho danové systému. Aby konsoli-
dacni balicek nevyzneél ryze negativné, protoze tak tomu ve skutecnosti ani
neni, zmény, které v ramci novelizace nastaly, sméfuji spravnym smérem
a pfinesou do statnfho rozpoctu nemaly obnos, coz koneckonct bylo hlav-
nim poslanim konsolida¢niho balicku.

39 Zavére¢na zprava z hodnoceni dopadu regulace k navrhu zménového zakona v souvis-
losti s konsolidaci vefejnych rozpoctd, op. cit.
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APPLICATION OF REASONING
BY ANALOGY IN CZECH AND POLISH
TAX LAW - INTRODUCTION

Marek Stupczewski, Martyna Wilmanowicz-Stupczewska

Nicolaus Copernicus University in Torun, Poland

Abstract

The main aim of the contribution is to confirm the hypothesis on the
admissibility of the use of analogy in tax law on the example of the Czech
Republic and the Republic of Poland. The article will present a preliminary
analysis of the selected literature and case law concerned on the use of anal-
ogy in above mentioned countries’ tax law. The dogmatic-legal method was
the primary research method used in the article.

The paper was written as part of a research project funded by the Narodowe
Centrum Nauki [National Science Centre, Poland] as part of the Preludium-17
research project, 2019/33/N/HS5/02514; Zestawienie obszaréw dopusz-
czalnosci stosowania rozumowania per analogiam w prawie podatkowym
polskim oraz wybranych krajow europejskich, [List of areas of admissibil-
ity of applying the reasoning per analogy in Polish tax law and selected
Buropean countries].

Keywords
Tax Law; Reasoning by Analogy; Poland; Czech Republic.
1 Introduction

It is generally accepted that analogy constitutes one of the methods of legal
reasoning. As L. Morawski notes, referring generally to inferences — “Rules
of inferences legal allow us to draw conclusions based on the fact that in the

291

system there is a certain norm that another norm also applies ‘norm’ ”.

1 MORAWSKI, L. Zasady wyktadni prawa. Torun: 2010, p. 197.
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Analogy is a type of rule-based legal reasoning, ‘I is reasoning that is the result
of a whole chain assumptions of an evaluative nature, having their source not in the rules
of logic, but in the assessments accepted by the interpreter”? Analogy can be described
as “the application of a certain rule or legal norm to a case that is similar but not regu-
lated by the law”? 1n the opinion of another author “analogy is in fact the creation
of legal norms, at least for the purpose of resolving a particular case”.* An analogical
argument can be captioned also “as reasoning by example: finding the solution
to a problem by reference to another similar problem and ifs solution”> What is more,
“in colloquial speech we call an analogy every incomplete similarity, similarity in some
respect only”.* Analogy can be seen as well as “Uuferring from the similarity of facts
the similarity of their legal consequences”.” Nevertheless, it is also worth quoting
A. Marianski’s definition which is very precise. “nalogy is in fact the creation
of legal norms, at least for the purpose of resolving a particular case”® The cited defi-
nition implies the assumption of the existence of a legal norm where, in the
light of conventional methods of interpretation of the law, it does not exist.

The main aim of the contribution is to confirm the hypothesis on the admissi-
bility of the use of analogy in tax law on the example of the Czech Republic and
the Republic of Poland. The article will present a preliminary analysis of the
selected literature and case law concerned on the use of analogy in above men-
tioned countries’ tax law. The dogmatic-legal method was the primary research
method used in the article. What is mote, the examination of tax issues from
the Czech and Polish point of view is not unique in the literature.’

2 MASTALSKI, R. Stosowanie prawa podatkowego. Warszawa: Wolters Kluwer, 2008, p. 117.
3 NOWACKL, J. Analogia legis. Warszawa: Pafstwowe Wydawnictwo Naukowe, 1966,
. 9-11.

4 IR/E)ARIANSKI, A. Rozstryyganie watplimosci na korgysé podatnika: Zasada prawa podatkowego.
Wolters Kluwer, 2009, p. 215.

5 WEINREB, L. L. Legal reason. The use of analogy in legal argument. 2nd ed. Harvard Law
School, Cambridge University Press, 2016, p. 4.

6 BIEGANSKI, W. Whrioskowanie 3 analogii. 1wéw: Wydawnictwo Polskiego Towarzystwa
Filozoficznego w Lwowie, 1909, TOM 111, p. 17.

7 RYCHLEWSKA, A, HOTEL, M. Analogia jako metoda prawnicza. Kwartalnik
Prawo-Spoteczeristwo-Ekonomia. 2016, no. 2, p. 33.

8 MARIANSKI, 2009, op.cit., p. 215.

9 CZUDEK,D,KUBICEK,],, MORAWSKI, W, WILMANOWICZ-SLUPCZEWSKA, M.
Sugar-dating (sponsoring): income tax consequences of sexual relations in Polish and
Czech law. Prawo i Wigg. 2023, no. 3, pp. 637-662; RADVAN M. Taxes on Communal
Wiaste in the Czech Republic, Poland and Slovakia. Lex Localis — Journal of Local Self-
Government. 2016, no. 3, pp. 511-520).
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2 Analogy as a Method of Reasoning

For the purposes of the article, it is worth presenting a simplified division
of legal reasoning. These can be divided into:"
1. a contrario reasoning — non-application of the provision to the situa-
tion, to which it does not refer directly;
2. reasoning per analogiam — application to unregulated situations by the
provisions of regulations governing similar situations;
3. afortiori inference:
9 a minori ad maius — inference from smaller to larger (who is not
allowed to do less, is not allowed to do more);
9 a maiori ad minus — inference from larger to smaller (whoever
is allowed morte is allowed less);
4. reasoning from ends to means — if the end is allowed, it is allowed
there are also the means leading to it.

The well-known division into analogy /gis and analogy zuris should not
be missed either. These are the basic types of analogy''. An analogy /gis may
be allowed “only if it does not contradict the clear and unambignonsly expressed will
of the legislator, as this would violate the principle of the separation of powers”."?

Analogia legis consists in subjecting certain categories of facts to a rule from

which it is not possible to derive a norm of such scope by means of linguis-

tic interpretation.” The Czech Supreme Administrative Court also stated
that “The theory of law distinguishes between the so-called analogia legis, i.e. a sitna-
tion where a legal norm contained in the same law and regulating the most similar facts
is applied to the facts not dealt with by law, and the so-called analogia inris, i.e. a sitnation
where the legal principles of the relevant branch of law, or even the general legal princi-
ples contained in the entire legal order, may exceptionally be applied, but only if it is not
possible to proceed by analogia legis. The use of the analogy inris is highly undesirable

10 MORAWSKI, 2010, op.cit., pp. 223—252.

11 In Spanish doctrine, these subtypes of analogy are called simple and complex, common
or general analogy — see LARENZ, K. Metodologia de la Ciencia del Derecho. Barcelona:
Ariel, 1994. Cited by SIOTA ALVAREZ, M. Analogia ¢ interpretacion en el derecho tributario.
Madrid-Barcelona—Buenos Aites, 2010, pp. 72-75.

12 CZ: Judgment of the Supreme Administrative Court of 23 April 2014, no. 6 Ads
99/2013-18, 3158/2015 O] NSS.

13 PL: Judgment of the Supreme Administrative Court of 9 November 2012, II FSK
612/11, LEX No. 1244369.
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in public law, whereas the use of the analogy legis may be used in order to fill gaps in the
procedural regulation, provided that it is in favour of the protection of the rights of the
parties to the proceedings |...| The doctrine permits the use of analogy legis in public law
only to a limited exctent, and moreover only for use in situations where the law does not
address the legal issue at all. In such a case, it is permissible to use, in the alternative, the
statutory provision closest in nature and purpose to interpret the missing legal provision

or concept”. ™

The issue of using analogical reasoning concerns various branches of law.
The doctrine contains views on the universality of the use of analogy
in civil law." The analogy is a civil law invention in which it is widely used."
In the literature on criminal law, one can often find a prohibition on the use
of analogy."” The prohibition is detived from universally adopted principle
of nullum crimen sine lege.”® In the literature a view can be also find that the
prohibition on the use of any analogy in criminal law derives from the prin-
ciple of rigour and closute of criminal law regulation."

Legal provisions regarding the admissibility of using analogies in the pro-
cess of interpreting law are rare with the exception of Latin American coun-
tries and some Southern European countries.”” The scope of application
of inference by analogy can be sometimes modified expressis verbis in a law.
For instance according to Article 14 of the Spanish General Tax Law (Ley
General Tributaria): “Analogy shall not be allowed to extend the scope of the taxable
event, exemptions and other tax benefits or incentives beyond their strict terms”. Including
analogy explicitly in statutory provisions, by definition, greatly simplifies the
analysis and shifts the consideration from admissibility to the scope of its
application. Nevertheless, this does not exhaust the issue, as in practice
many aspects remain to be clarified by case law.

14 CZ: Judgment of the Supreme Administrative Court of 14 September 2011, No 9
As 47/2011-105.

15 STELMACHOWSKI, A. Wstgp do teorii prawa cywilnego. Warszawa, 1984, pp. 421-423;
RADWANSKI, Z., OLEJNICZAK, A. Prawo cywilne — ¢z¢5¢ ogilna. Warszawa, 2014,
pp. 71-72. ’

16 SMOKTUNOWICZ, E., MIESZKOWSKI, |J. Zridla i wykladnia prawa podatkowego.
Bialystok, 1998.

17 SMOKTUNOWICZ, E. Analogia w prawie administracyjnym. Warszawa, 1970, p. 60.

18 Tbid.

19 MORAWSKI, 2010, op.cit., pp. 206.

20 BRZEZINSKI, B. Wykladnia prawa podatkowego. Gdaisk: ODDK, 2013, p. 136.
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The Constitution of the Republic of Poland of 2 April 1997 does not
contain constitutional provisions indicating the possibility or prohibition
of analogy expressis verbis in Polish tax law. In the Polish Tax Ordinance there
is no rule stating explicitly on the prohibition or permissibility of the use
of analogy. However, in Polish tax law literature there are postulates to for-
mulate and introduce the principle of limited application of analogy to gen-
eral tax law*! The Constitution of the Czech Republic of 16 December 1992
does not expressly address the admissibility of analogy in tax law either. The
authors could not find a regulation on the admissibility of the use of anal-
ogy in Czech Tax Code*. However in both Czech and Polish Tax Codes
there are regulations concerning appropriate application of the provisions,
which is different from reasoning by analogy.

3 Trends

The trend seems to indicate an evolution towards recognising the acceptabil-
ity of the use of analogy to a certain extent.” It is also possible to identify
areas where the use of analogy is completely inadmissible, mainly because
of the risk of worsening the position of the taxpayer and interfering too
much in the material and personal aspects of the system.* In the Polish
doctrine of tax law, as well as in the jurisprudence of administrative courts,
the use of analogy is commonly allowed.” There is a prohibition on the use
of analogy to increase tax obligations (to the disadvantage of the taxpayer)
and with limitations on the use of analogy arising from Article 217 of the
Constitution of the Republic of Poland. Nevertheless it is generally accepted
that analogy in tax law may at most fill structural (technical, actual) gaps

26

preventing the proper application of tax law* It is worth noting analogi-

cal provision of Article 11(5) of the beforementioned Czech Constitution,
according to which taxes and fees can be established only by law.

21 BRZEZINSKI, B., OLESINSKA, A. Toward a New General Tax Law in Poland.
Eunropean Taxation. 2015, no. 12, p. 584.

22 Zakon datiovy fad 280/2009 (Tax Code 280/2009).

25 SLUPCZEWSKI, M. Rozumowanie per analogiam w prawie podatkowym. Warszawa: Wolters
Kluwer, 2023.

24 TIbid.

25 PL: Judgment of the Supreme Administrative Court of 9 November 2012, 1T FSK
612/11, LEX No. 1244369.

26 TIbid.
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However, there are also dissenting views according to which the possibility
of using analogy in (administrative) law is not permissible.”” Every norm
of competence must be implemented in accordance with the rules of law-
making, which follows from the rule of law in Article 7 of the Constitution
of the Republic of Poland. This means that the scope of the authorisation
should always be interpreted through the prism of acting within the limits and
on the basis of the law. The authority, in exercising its competence, must take
into account the content of the authorising norm and may not seck analogy
in other provisions of law relating to other or even similar regulations within
the scope of the competence granted by the legislator. In the Court’s view,
deviation from this principle constitutes a material breach of the law.*

In the Czech Republic some authors reject analogy in general,” some
indicate that certain limitations should be observed when using analogy
in public law™ and some state that analogy in public law may be used in its
favour of one who is not a public authority executor.” P. Mates empha-
size that “Quite often we can encounter the expression ‘obdobné’ in legal regulations.
Is it an excpression that predicts the use of analogy or is it a mere economy of the legislator
who refers to another place of the law to be used here?”* However, the use of rea-
soning by analogy should not be identified with an appropriate application
of the rules. These are two separate phenomena.

The application of analogy is of evaluative nature and therefore the court
should provide reasons when it considers that the /g analogy should
be applied in the case in favour of the taxpayer.” An important issue in the
context of applying reasoning from analogy is the existence of legal gaps.
This issue is present in both Czech and Polish deliberations. The Czech
and Polish Supreme Administrative Courts have already dealt with the issue
of gaps in the law many times.

27 PL: Judgment of the Provincial Administrative Court in L.6dZz of 23 July 2021,
11 SA/%£.d 203/21, LEX No 3217893.

28 Ibid.

29 PRUCHA, P. Sprivni prive. Obecnd &st. Brno, 2003, p. 70.

30 HAJN, P. Analogie jako pravni institut a jako zpusob usuzovani. N¢kolik poznamek
k analogii v pravu (nejen) spravnim. Prdvnik. 2003, no. 2, p. 123.

31 KINDL, M. Mala tvaha o analogii ve vefejném pravu. Pravnik. 2003, no. 2, p. 133.

32 MATES, P. Analogie ve spravnim priva, Sprdavni prdvo. Praha, 2011, vol. 44, no. 6, p. 343.

33 PL: Judgment of the Supreme Administrative Court of 6 March 2018, IT FSK 489/16,
LEX no. 2464860.

150



Darlové pravo v proménach ¢asu

It is essential to consider the difference between a conscious gap, in which
filling it through court interpretation is excluded, and an unconscious gap,
in which coutt activity is not prohibited.* Silence on the part of the legis-
lator as to the taxability of a given state of facts will constitute a tax-free
area and not a loophole to be filled by analogy regardless of whether
it is intentional or the result of a legislative error.”® The Czech Supreme
Administrative Court stated that: “The existence of a gap in the law is conditioned
by an unintended incompleteness of the legal order. The latter occurs when the legislator
has not taken into acconnt values, principles, or arguments that are immanent to the
legal order as a whole. It cannot be understood as a contradiction with the principle
of expediency or the legal-political ideas of the interpreter, but with the feleological bactk-
ground of the entire legal order. The first-mentioned contradiction can only be resolved
by a change in the legislation, whereas a teleological gap in the law generally permits its
Jilling, depending on the nature of the gap, either by analogy or by teleological reduction”>
Teleological reduction consists in denying the application of a given provi-
sion to cases which are affected by its diction, but not by its meaning and
purpose.”” An analogy may be admitted “ondy if it does not conflict with the clear
and unambignously expressed will of the legislator, as this would lead the conrt to violate
the principle of the separation of powers”®

The authors share the view that the use of analogical reasoning should only
be to the taxpayer’s advantage. This view can also be found in case law.
According to the judgment of the Polish Supreme Administrative Court,
new taxable facts cannot be created by analogy, as this is a tax-free area.”
The only axiological justification for the use of analogy in tax law is the
use of analogy in favour of the taxpayer.*” The Czech Constitutional Court
pointed out analogically that the admissibility of analogy is possible within
a limited framework in order to fill gaps in the procedural regulation and

34 CZ: Supreme Administrative Court: 4 Afs 89/2020-44.

35 PL: Decision of Supreme Administrative Court of 4 June 2001, FPK 6/01.

36 CZ: Judgment of the Supreme Administrative Court of 31 August 2009, no. 8
As 7/2008-116, no. 1953/2009 Coll.

37 CZ: Ruling of the Constitutional Court of 13 December 2007, Case No. L. US 318/06,
no. 221/2007 Coll.

38 CZ: Judgment of the Supreme Administrative Court of 23 April 2014, no. 6 Ads
99/2013-18, 3158/2015 OJ NSS.

39 PL:Judgment of Supreme Administrative Court of 14 September 2022, IT FSK 402/22.

40 Tbid.
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only for the benefit of protecting the rights of the parties to administrative
proceedings.”’ The Czech Supreme Administrative Court stated also about
the prohibition on the use of analogy to the disadvantage of a taxpayer.*

The principle of legal certainty is very important in tax law. According
to Polish tax law literature, the cautious and narrow use of analogy, while
excluding aggravating analogy, contributes to ensuring the principle of legal
certainty.* Fundamental principles of tax law must be respected. These are,
in particular, the principle of legal certainty, which entails the prohibition
of the use of analogy to the disadvantage of the taxpayer, and the principle
that if a provision of tax law is unclear, unintelligible or imprecise, or a “gap
in the law” allows for several equally convincing interpretations, the one that
is more lenient for the taxpayer should be applied.* Czech Constitutional
Court indicated that when the law allows for a dual interpretation, it can-
not be ignored that, in the field of public law, state authorities can only
do what the law expressly allows them to do.” It is incumbent on the state
to formulate tax legislation in a clear, understandable, precise and complete
manner so as to minimise interpretative ambiguities; acting otherwise could
be deemed as legislator’s unacceptable arbitrariness.* Due to the fact that
competence norms should be interpreted in a strict manner, the Polish court
jurisprudence draws attention to the prohibition of broad interpretation
of competence provisions and derivation of competence by analogy.*’

4 Conclusion

The hypothesis on the admissibility of the use of analogy in tax law on the
example of the Czech Republic and the Republic of Poland was confirmed.

41 CZ: Ruling of the Constitutional Court of 15 December 2003, TV. US 666/02.

42 CZ: Judgment of the Supreme Administrative Court of 24 October 2007, no. 2 Afs
109/2005-56.

43 MASTALSKI, R. Stosowanie prawa podatkowego. Warszawa: Wolters Kluwer, 2008, p. 124.

4 CZ: Judgment of the Supreme Administrative Court of 14 July 2005, no. 2 Afs
24/2005-44, no. 689/2005 Coll.

45 CZ: Ruling of the Constitutional Court of 15 December 2003, IV. US 666/02.

46 CZ: Judgment of the Supreme Administrative Court of 14 July 2005, no. 2 Afs
24/2005-44, no. 689/2005 Coll.

47 PL: Judgment of the Provincial Administrative Court in Wroclaw of 24 February 2010,
IV SA/Wr 593/09.
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All considerations lead to the conclusion that the use of analogia inris is unde-
sirable in public law, including tax law, whereas the use of analogia legis may
be used to fill legal loopholes in the procedural regulation, provided that
it is in favour of the parties to the proceedings.

Although the authors did not find constitutional provisions explicitly indi-
cating the possibility or prohibition of the use of analogy in tax law either
in the Polish or Czech constitution or in the main tax codes, the view of the
permissibility of analogy to a certain extent detives from case law and views
presented in the tax law literature. Both the Czech and Polish tax codes con-
tain regulations on the appropriate application of provisions, which differs
from reasoning by analogy.
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