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Aktudlni vyzvy energetického a klimatického prava a politiky

VYVOJ UNUUNi HARMONIZACE PRAVNI UPRAVY
ZDANENI ENERGETICKYCH PRODUKTU!

Ludvik Zelinka

Pravnicka fakulta, Masarykova univerzita, Ceska republika

Abstract in original language

Tento clanek se vénuje unijni roviné pravidel pro zdanéni spotfeby ener-
getickych produkta a elektfiny. Pravni uprava je od 90. let harmonizovana
na drovni EU, a to z divodu potieby zajistit fungovani vnitintho trhu. Nyni
platnou smérnici z roku 2003 je podle Komise tieba pfepracovat, aby byla
v souladu s aktualnimi cili. V ¢ervenci 2021 Komise pfedstavila navrh jako
soucast balicku Fit for 55 obsahujictho opatfen tykajici se unijntho klimatic-
kého cile pro rok 2030. Pravée snaha navazat miru zdanéni spotfeby energie
na mnozstvi vyprodukovanych emisi a omezit danova zvyhodnéni pro spo-
tiebu fosilnich paliv je vedle zameéru aktualizovat zavazné minimalni sazby
dané hlavnim divodem pro revizi unijnich pravidel. V ¢lanku popisuji regu-
latorni vyvoj této oblasti, pfiblizuji navrhované zmeény, zasazuji je do $it-
stho kontextu a zamyslim se nad davody, proc¢ se navrh jako jediné opatfeni
bali¢cku Fit for 55 nepodafilo prosadit.

Keywords in original language

Spotfebni dan; zdanéni energie; zdanéni energetickych produktu a elektfiny;
zpoplatnéni emisi CO,; systém obchodovani s emisnimi povolenkami; uhli-
kova dan.

Abstract

This article focuses on EU rules for the taxation of the use of energy prod-
ucts and electricity. Since the 1990s, the legal framework has been harmonized
at EU level to ensure the functioning of the internal market. The currently
applicable directive from 2003, according to the European Commission,
needs to be revised to align with current objectives. In July 2021, the

1 Pii psani piispévku vyuzit ChatGPT spolecnosti OpenAlL
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Commission presented a proposal as part of the Fit for 55 package, which
includes measures related to the EU's climate target for 2030. The effort
to link the level of energy taxation to the amount of emissions produced
and to limit tax benefits for fossil fuels is, alongside the intention to update
binding minimum tax rates, the main reason for the revision of EU rules.
In the article, I describe the regulatory development in this area, outline
the proposed changes, place them in a broader context, and reflect on the
reasons why this proposal, unlike the remaining measures of the Fit for 55
package, failed to be adopted.

Keywords

Excise Duty; Energy Taxation; Taxation of Energy Products and Electricity;
CO2 Emissions Pricing; Emissions Allowance Trading System; Carbon Tax.

1 Uvod

Pravni upravu zdanéni spotfeby energetickych produktut a elektfiny na unijni
urovni harmonizuje smérnice Rady 2003/96/ES.* V ¢ervenci 2021 predsta-
vila Komise v ramci balicku Fit for 55 navth jejiho pfepracovaného znéni.’
Konsensu viech clenskych stata, nutného ke schvaleni navrhu, se vSak zatim
nepodafilo dosahnout, pfestoze se o to snazila i Belgie behem svého pfed-
sednictvi v Radé v prvni polovine roku 2024.* Cilem piispevku je zasadit
navrh pfepracovaného znéni do kontextu regulatornfho vyvoje této oblasti,
popsat jeho klicové aspekty a nastinit pfekazky jeho piijeti.

2 Smérnice Rady 2003/96/ES ze dne 27. fjna 2003, kterou se méni struktura rimcovych

predpist Spolecenstvi o zdanéni energetickych produkta a elektfiny.
Do ceského pravniho fadu ji transponuje zakon ¢. 353/2003 Sb., o spotiebnich danich,
a zdkon ¢. 261/2007 Sb., o stabilizaci vefejnych rozpoctd. Prvni z nich upravuje spo-
tfebni dan z minerélnich oleja, druhy dan ze zemniho plynu a nekterych dalsich plynu,
dan z pevnych paliv a dan z elektfiny.

3 EVROPSKAKOMISE.NavrhsmérniceRady, kterouseménistrukturaramcovychpredpist
Unie o zdanéni energetickych produkti a elektfiny (pfepracované znéni), COM/2021/563
final. In: EUR-Lex [online]. 14.7.2021 [cit. 21. 9. 2024]. Dostupné z: https://cur-lex.
curopa.cu/resource.html?uri=cellar:1b01af2a-¢558-11eb-ala5-01aa75ed71a1.0017.02/
DOC_1&format=PDF

4 MESSAD, P. EU countries drag feet on Belgian presidency energy taxation com-
promise. Ewractiv [online]. 27. 2. 2024 [cit. 18. 9. 2024].Dostupné z: https://www.
curactiv.com/section/energy/news/cu-countries-drag-feet-on-belgian-presidency
-energy-taxation-compromise/


https://eur-lex.europa.eu/resource.html?uri=cellar:1b01af2a-e558-11eb-a1a5-01aa75ed71a1.0017.02/DOC_1&format=PDF
https://eur-lex.europa.eu/resource.html?uri=cellar:1b01af2a-e558-11eb-a1a5-01aa75ed71a1.0017.02/DOC_1&format=PDF
https://eur-lex.europa.eu/resource.html?uri=cellar:1b01af2a-e558-11eb-a1a5-01aa75ed71a1.0017.02/DOC_1&format=PDF
https://www.euractiv.com/section/energy/news/eu-countries-drag-feet-on-belgian-presidency-energy-taxation-compromise/
https://www.euractiv.com/section/energy/news/eu-countries-drag-feet-on-belgian-presidency-energy-taxation-compromise/
https://www.euractiv.com/section/energy/news/eu-countries-drag-feet-on-belgian-presidency-energy-taxation-compromise/
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2 Poéatky harmonizace

Pocatky harmonizace oblasti nepiimého zdanéni ve formé dan¢ z pfidané
hodnoty sahaji do roku 1968° a ve formé spotfebni dané (na tabikové
vyrobky) do roku 1972.° Prvni krok k harmonizaci uprav zdanéni spotteby
energetickych produktt (stejné jako alkoholu) byl u¢inén az v prvai polo-
viné 90. let. Jednalo se o smérnici Rady 92/81/EHS, kterd sblizila struk-
turu spotfebni dané na mineralni oleje (pfedmét dan¢ byl vymezen zejm.
s pomoci tzv. kombinované nomenklatury, kde byly mineraln{ oleje vyme-
zeny pro statistické a celni potfeby),® a smérnici Rady 92/82/EHS, ktera sta-
novila zdvaznou minimaln{ Groven sazeb dané¢ z mineralnich oleju.” Zvlastni
pravn{ uprava obou smérnic tehdy doplnila spole¢na pravidla spotfebnich
dani ve smérnici Rady 92/12/EHS (kterd se tedy vedle mineralnich oleju
vztahovala i na tabakové vyrobky a alkoholické nipoje)."

Cilem unijni regulace neptimého zdanéni bylo odstranit fiskalnf prekazky volného
pohybu zbozi. Jak Komise uvedla ve svém sdéleni Evropské radé z cervna 1985
ohledn¢ dotvofeni vnitintho trhu, zavedeni spolecnych pravidel bylo nutné
z davodu planovaného odstranéni kontrol na intrakomunitarnich hranicich,
které v t¢ dobé byly z hlediska vnitrostatnich systému vybéru nepfimych dani
klicové. Vnitini trh bez spole¢ného systému neptimého zdanéni (uzptsobeného
absenci kontrol) by podle Komise byl nachylny k vyskytu danovych podvoda
a unikd, které by utlumily vzajemné obchodni styky a vedly ke ztratam danovych
pijma v ¢lenskych statech s vyssi mirou neptimého zdanéni."

5 Prvni smérnice Rady ze dne 11. dubna 1967 o harmonizaci pravnich pfedpist ¢lenskych
stath tykajicich se dani z obratu.

6 Smérnice Rady 72/464/EHS ze dne 19. prosince 1972 o danich jinych nez danich
z obratu, které ovliviuji spotfebu tabakovych vyrobku.

7 Smérnice Rady 92/81/EHS ze dne 19. fijna 1992 o harmonizaci struktury spotfebnich
dani z mineralnich oleja.

8 Piiloha I nafizeni Rady (EHS) ¢. 2658/87 ze dne 23. Cervence 1987 o celni a statistické
nomenklatufe a o spole¢ném celnim sazebniku.

9 Smérnice Rady 92/82/EHS ze dne 19. ffjna 1992 o sblizovani sazeb spotiebnich dani
z mineralnich oleja.

10 Smérnice Rady 92/12/EHS ze dne 25. Gnora 1992 o obecné tpravé, drzeni, pohybu
a sledovani vyrobku podléhajicich spotfebni dani.

11 EUROPEAN COMMISSION. Completing the internal market, White Paper from the
Commission to the European Council (Milan, 28-29 June 1985), COM/85/310 final. In:
EUR-Lex [online]. 14. 6. 1985, zejm. odst. 31,160,173 a 182 [cit. 21. 9. 2024]. Dostupné z:
https://cut-lex.europa.cu/legal-content/ EN/TXT/PDF/?uri=CELEX:51985DC0310


https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:51985DC0310
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Clenské staty tomuto riziku zjevné vénovaly pozornost a spolu se stanove-
nim terminu pro dotvofeni vnitiniho trhu do konce roku 1992 v Jednotném
evropském aktu (z unora 1986) upravily i znéni ¢l. 99 Smlouvy o zalo-
zeni{ Evropského spolecenstvi. Vyslovné v ném Radu zmocnily k harmo-
nizaci oblasti nepfimych dani (na navrh Komise), a to v rozsahu nutném
pro dotvofen{ vnitiniho trhu. Do té doby méla na zakladé uvedeného usta-
noveni Komise ,,provéfovat vhodnost” takové regulace a ptipadné pred-
kladat navrhy (které pak Rada mohla schvilit na zakladé obecné klauzule
pro vnitini trh v ¢l. 100 téze Smlouvy). Byl tedy vytvofen explicitni pravni
zaklad pro oblast neptimych dani, z jehoz formulace vyplyva, ze ohledné
vhodnosti jistého sblizeni pravnich dprav jiz nebylo pochyb. Ke zvlastnimu
zakotveni pravomoci v oblasti nepfimého zdanéni vsak nejspis vedlo i to,
ze se u obecné pravomoci vydavat opatfeni ke sblizovani pravnich uprav
za ucelem vytvofen{ vnitintho trhu (novy ¢l. 100a téze Smlouvy) clenské
staty rozhodly upustit od pozadavku jednomyslnosti v Radé ve prospéch
piijimani rozhodnuti kvalifikovanou vétsinou spolu s Evropskym parla-
mentem. O navrzich tykajicich se nepfimého zdanéni naopak i nadaile
rozhodovala pouze Rada (Evropsky parlament mél byt jen konzultovan),
a to jednomyslne.

Aby wvnitfni trh bez kontrol na internich hranicich fadné fungoval, byl
nasledné podle smérnice 92/12/EHS vznik dafiové povinnosti navizan
na okamzik vyroby produktid nebo jejich dovozu na tzemi Spolecenstvi.
Jejich pohyb mezi clenskymi staty (respektive mezi sklady s dafiovym dozo-
rem) se pak uskute¢noval v rezimu podminéného osvobozeni od dan¢. Vznik
povinnosti pfiznat a zaplatit dan byl navazan az na nasledné propusténi zbozi
pro domici spotiebu. Jak Komise uvedla v navrhu smérnice, stale tedy byl
respektovan princip fiskalni tetitoriality vyzadujici zdanéni ve staté spotteby.'”
Smérnice 92/81/EHS pak obsahovala napf. zvlastni upravu osvobozeni
od spotfebni dané. Predevsim se to tykalo mineralnich oleju, které nebyly
vyuzity jako pohonna hmota nebo palivo. Osvobozena byla rovnéz spotfeba

12 EUROPEAN COMMISSION. Proposal for a Council directive on the gene-
ral arrangements for products subject to excise duty and on the holding and move-
ment of such products, COM/90/431 final. In: EUR-Lex [online]. 7.11.1990, s. 6
[cit. 21. 9. 2024]. Dostupné z: https://eut-lex.curopa.cu/legal-content/EN/TXT/
PDF/?uri=CELEX:51990PC0431


https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:51990PC0431
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:51990PC0431
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pohonnych hmot pro létani a plaveni se po vodach Spolecenstvi (mimo
soukromé rekreacni ucely). Navic mohly clenské staty od dané osvobodit
napf. spotfebu pro vyrobu elektfiny ¢i kombinovanou vyrobu elektiny
a tepla, draznf prepravu ¢i zemedélstvi. Jinymi slovy, smérnice ¢lenskym sta-
tim umoznila uzpusobit strukturu zdanéni riznym priotitim vnitrostatnich
politik. Oproti ptivodnimu navrhu Komise" (tj. v disledku zmény pfi jeho
projednavani) se to tykalo 1 politiky ochrany zivotntho prostiedi, osvobozeni
totiz bylo ptipustné i pro pilotni projekty technologického vyvoje ekologicky priznivej-
Sich vyrobkii nebo v souvislosti s paliven nebo pohonnymi hmotami 3 obnovitelnych droji.
Co se tyce sazeb, tak oproti navrhu predpokladajicimu jejich sjednoceni
napfi¢ clenskymi stity'* se nakonec Rada ve smérnice 92/82/EHS shodla
pouze na stanoveni jejich minimaln{ pifpustné vyse. Jak vsak pozdé¢ji Komise
konstatovala mj. i v navrhu aktualni smérnice 2003/96/ES, stanoveni toliko
minimalnich sazeb nevedlo k eliminaci ,,nadmérné danové konkurence* mezi
clenskymi staty. Ta podle Komise omezovala volnost clenskych stata pii
vytvafeni svych danovych politik (zejm. zabranovala zvySovani spotfebnich
dani). Zamer zvysit sazbu spotfebni dané (ve prospéch nizstho zdanéni prace
za ucelem stimulace trhu prace) totiz mohla komplikovat obava z pfesunu
spotieby do ¢lenského stitu s nizsi sazbou."” Podle Komise, kterd ,,nadmérné
danové konkurenci® mezi clenskymi staty vénovala zvlastni pozornost, pfi-
spélo k vyssi mife nezameéstnanosti uvniti Spolecenstvi prave i to, ze zdanéni
prace zaméstnancu v poslednich 15 letech stoupalo, zatimco u dani s pohyb-
livym zikladem (tedy mj. i u zdanéni spotfeby energie) byl trend opacny.'
13 EUROPEAN COMMISSION. Proposal for a Council Directive on the harmoniza-
tion of the structures of excise duties on mineral oils, COM/90/434 final. In: EUR-
Lex [online]. 27.9.1990 [cit. 21. 9. 2024]. Dostupné z: https://eur-lex.curopa.cu/
legal-content/EN/TXT/PDF/?uri=CELEX:51990PC0434
14 EUROPEAN COMMISSION. Proposal for a Council Directive on the approximation
of the rates of excise duty on mineral oils, COM/87/327 final/2. In: EUR-Lex [online].
7.8.1987 [cit. 21. 9. 2024]. Dostupné z: https://eut-lex.curopa.cu/legal-content/EN/
TXT/PDF/?uri=CELEX:51987PC0327
15 EUROPEAN COMMISSION. Proposal for a Council directive restructuring the
Community framework for the taxation of energy products, COM/97/30 final. In:
EUR-Lex [online]. 12.3.1997, s. 3 [cit. 21. 9. 2024]. Dostupné z: https://cut-lex.curopa.
eu/LexUriServ/LexUriServ.do?uri=COM:1997:0030:FIN:EN:PDF
16 EUROPEAN COMMISSION. Communication from the Commission to the Council,
Towards tax co-ordination in the European Union, A package to tackle harmful tax

competition, COM/97/495 final. Archive of Eurgpean Integration [online]. 1.10.1997,s. 3,
8 [cit. 21. 9. 2024]. Dostupné z: http://aei.pitt.edu/3504/1/3504.pdf


https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:51990PC0434
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:51990PC0434
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:51987PC0327
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:51987PC0327
https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:1997:0030:FIN:EN:PDF
https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:1997:0030:FIN:EN:PDF
http://aei.pitt.edu
http://aei.pitt.edu/3504/1/3504.pdf
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3 Smérnice 2003/96/ES

Aktudlni smérnice nahradila obé smérnice 92/81/EHS 1 92/82/EHS. Jejim
pravnim zakladem je €l. 93 Smlouvy o zalozeni ES, ktery v zasade piejal dii-
vejsi znéni ¢l. 99 téze Smlouvy (k precislovani viz Amsterodamska smlouva
z fijna 1997). Jedinou zménou v ¢l. 93 téze Smlouvy bylo, Zze na zaklade
Maastrichtské smlouvy z dnora 1992 mél byt ohledné¢ navrht opat-
feni v oblasti nepiimych dani konzultovan nejen Evropsky parlament,
ale 1 Evropsky hospodatsky a socialni vybor.

Hlavnim pfinosem nové smeérnice bylo rozsifeni regulatorniho ramce
ina uhli, zemni plyn a elektfinu. Prave absence spole¢nych pravidel pro zda-
néni zbylych energetickych produktt a elektfiny byla podle jejtho navrhu
(vedle piilis nizkych minimalnich sazeb) hlavni pfekazkou jednotnosti
vnitfntho trhu a liberalizace trhu s energii, nebot’ rozdilnost danovych poli-
tik narusovala rovné soutézni podminky. Co se tyce elektfiny, tak aby byl
naplnén princip fiskalni teritoriality a nezdanéna elektfina se mohla volné
pohybovat po vnitinim trhu (a aby bylo mozné snaze diferencovat miru
zdanéni podle typu koncového zikaznika), byl zvolen piistup osvobodit
od dané vstupni paliva a zdanit ji ,,na vystupu® (na rozdil od tepla, kde
zdanén{ naopak podléha spotfeba paliv ,,na vstupu®, neni-li z rozhodnuti
clenského statu od dané osvobozena). Nevyhodou zvoleného piistupu vsak
je, ze nezohlednuje negativni dopady vyroby elektfiny na Zivotni prostiedi,
a smérnice proto clenskym statdm umoznuje zdanit i spotfebu vstupnich
paliv.””

Spole¢né upravé podléha i nadile toliko vyuziti energetickych produktt
jako pohonnych hmot a paliv (na rozdil od jejich vyuziti pro chemické
redukce, mineralogické postupy, elektrolytické a metalurgické procesy atp.).
Predmeétem smeérnice také vyslovné neni spotfeba palivového dfeva, dieve-
ného uhli a tepla. Jak vyjasnil Soudni dvir, smérnice se nevztahuje na tepelny

9

vykon jaderného reaktoru' ¢i spotfebu mazacich oleju,” ani nezabratiuje

17" Proposal for a Council directive restructuring the Community framework for the taxa-
tion of energy products, COM/97/30 final, op. cit,, s. 3, 5.

18 Rozsudek Soudniho dvora ze dne 1. 10. 2015, ve véci C-606/13, odst. 36.

19 Rozsudek Soudniho dvora ze dne 5. 7. 2007, ve spojenych vécech C-145/06 a C-146/06,
odst. 43.
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zdanéni vétrnych parka? Cinnosti, na které smérnice dopada, mohou
v souladu se smérnicf Rady 2020/262* podléhat i dal$im nepifimym danim,
slouzi-li zvlastnimu ucelu jako napf. ochrané zdravi ¢i zivotniho prostiedi
(a nikoli pouze generovani ptfjmt)* a existuje-li mezi ptfjmy a plnénim sle-
dovaného tucelu dostateé¢né uzky vztah.?

Ke sjednoceni danovych sazeb nedoslo, pouze k jistému navyseni jejich
minimalni vyse. Aplikuji se v zavislosti na spotfebovaném mnozstvi a podle
vyuzitf jako pohonné hmoty nebo paliva. U pohonnych hmot plati vyrazné
niz${ minimalnf sazba pro vymezené ucely (napf. v zemédeélstvi). I u nckte-
rych paliv a elektfiny plati pro obchodni tcely sazba polovi¢ni. Napt. je-li
plynovy olej (nafta) vyuzivana jako pohonna hmota, ¢ini spodni hranice
sazby 330 € / 1000 1, ledaze jde o oblast zemédélstvi, kde tato ¢ini pouze
21€ /10001, stejné jako je-li nafta vyuzita jako palivo. Komise sice v navthu
pocitala s postupnym navysovanim (a u vzajemneé zastupitelnych pohonnych
hmot i sblizovanim) minimalnich sazeb, k tomu vs$ak nedoslo.”* Minimalni
sazby nebyly od roku 2003 aktualizovany, a nereflektuji tudiz ani inflaci.®

Jak vyplyva ze shrnuti Komise z cervence 2021, existuji mezi clenskymi
staty ve vysi efektivnich danovych sazeb nemalé rozdily. Nékde jsou znacné
nad minimélni drovni, jinde se pohybuji na jejim pomezi** K nejednot-
nosti pfispiva i rozdilny pfistup k vyuzivani vyjimek z povinnosti dodrzovat
minimalni sazby; rozdilné jsou také piistupy k ptimému zdanéni emisi CO,,
tj. zavedeni uhlikové dané.”” V dubnu 2024 aplikovalo jistou formu uhlikové

20 Rozsudek Soudniho dvora ze dne 20. 9. 2017, ve spojenych vécech C-215/16, C-216/16,
C-220/16 a C-221/16, odst. 53.

21 Smérnice Rady (EU) 2020/262 ze dne 19. prosince 2019, kterou se stanovi obecnd
uprava spotfebnich dani (pfepracované znéni).

22 Rozsudek Soudniho dvora ze dne 27. 2. 2014, ve véci C-82/12, odst. 30.

23 Rozsudek Soudniho dvora ze dne 5. 3. 2015, ve véci C-553/13, odst. 45.

24 Proposal for a Council directive restructuring the Community framework for the taxa-
tion of energy products, COM/97/30 final, op. cit., s. 6.

25 BISOGNO, M. Twenty years after the adoption of the Energy taxation Directive, is its
reform in a greener sense just an illusion?. Inzertax. 2023, roc. 51, ¢. 10, s. 700.

26 EUROPEAN COMMISSION. Excise Duty Tables, Part II Energy products and
Electricity. Directorate-General for Taxation and Customs Union |online]. 1.7.2021 [cit.
21.9.2024]. Dostupné z: https:/ /taxation-customs.cec.curopa.cu/system/ files /2021-09/
excise_duties-part_ii_energy_products_en.pdf

27 BISOGNO, op. cit., s. 700.
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dané¢ 16 ¢lenskych stata.”® Preference rozdilnych piistupt k nastaveni daniové
politiky v oblasti zdanéni energie, ktera byla v roce 2017 napfic clenskymi staty
odpovédna za nezanedbatelnych 3,2 az 9,6 % z celkovych danovych pifjma,”
je nepochybné duvodem obtiznosti dosazeni jednomyslné shody na jeji dalsi
harmonizaci. Je v$ak otizkou, zda soucasny stav skute¢né pfedstavuje natolik
zavaznou piekazku fungovani vnitintho trhu, aby dalsi harmonizace danovych
pravidel obstala ve svétle principt subsidiarity a proporcionality a dostala vyslov-
nému pozadavku v ¢l. 113 SFEU (dfive ¢l. 93 Smlouvy o zalozeni ES), podle
kterého ma byt tato pravomoc realizovana jen v rozsahu nezbytném pro vytvoreni

a fungovani vnitintho trhu a zabranéni naruseni hospodarské souteze.

Zminéné vyjimky z povinnosti dodrzovat minimalni sazby skrze zavadeni

rezimu snizeni ¢i osvobozeni od dané¢ pro vymezené ucely na narodni drovni

reflektuji prani clenskych stata zohlednit ve struktufe zdanén{ priority rtz-
nych narodnich politik. Napf. elektfina z obnovitelnych zdroji (véetné bio-
masy) mize byt od dan¢ zcela osvobozena, ptipadné lze vybranou dan vratit
vyrobcum. Elektfinu vyrobenou v kogeneracnich jednotkach lze osvobodit
za predpokladu, ze kombinovany generator naplni vnitrostatné definované
podminky ,,Setrnosti k Zivotnimu prostfedi®. Osvobodit lze také napf. spo-
tiebu pohonnych hmot a elektfiny v drazni pfepravé nebo spotfebu elek-
tfiny a nékterych energetickych produktd v domacnostech. Zvyhodnit lze

i energeticky narocny pramysl. Stejné jako u predchozi smérnice navic mize

Rada na zadost ¢lenského statu (respektive nasledny navrh Komise) umoz-

nit ¢lenskému statu zavést i vyjimky vyslovné nepfedvidané.

Poskytovani daniovych zvyhodnéni vsak muze byt za urcitjch okolnosti

nedovolenou stitni podporou ve smyslu ¢l. 107 odst. 1 SFEU.*” Navzdory

28 MENGDEN, A. Carbon Taxes in FEurope, 2024. Tax Foundation [online].
18.6.2024 [cit. 21. 9. 2024]. Dostupné z: https://taxfoundation.org/data/all/eu/
carbon-taxes-curope-2024/

29 EUROPEAN COMMISSION. Commission staff working document, Evaluation of the
Council Directive 2003/96/EC of 27 October 2003 restructuring the Community fra-
mework for the taxation of enetgy products and elektricity, SWD/2019/329 final. data.
consilinm.enropa.en [online]. 12.9.2019, s. 1516 [cit. 21. 9. 2024]. https://data.consilium.
europa}.eu/doc/document/ST—l 2153-2019-INIT/en/pdf

30 ANTON, A. A. The Energy Tax Directive reform. In: ALMEIDA, L. de, ZEBEN, . van.
Law in the EUY Circular Energy System: Biofuel, Biowaste and Biggas. Cheltenham: Edward
Elgar Publishing, 2023, s. 193-194; KYMENVAARA, S. Towards Low-Emission

Transport: Biofuels’ Tax Incentives and State Aid for Climate Change Mitigation. Energy
and Environmental Law Review. 2020, roé. 29, ¢. 2, s. 63—64.
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tomu, ze unijni uprava udrzitelnéjsi zdroje automaticky nezvyhodmuje (coz
je hlavni divod jeji navrhované reformy), tj. umoznuje (avsak neptikazuje)
zvyhodnit je ¢lenskym statim (napf. skrze osvobozeni od dané), pfesto byly
dané upravené smérnici 2003/96/ES v minulosti povazovany za ekologické
dané ve smyslu natizeni Komise 651/2014.%" Teprve v disledku novelizace
uvedeného nafizeni z ¢ervna 2023 je statni podpora ve formé ulev z dani
harmonizovanych smérnici 2003/96/ES posuzovana zvlast’ od ulev z dani
ekologickych.” Nékteré ulevy ze zdanéni spotfeby energie pak jsou za jis-
tych podminek automaticky povazovany za kompatibilni s vnitifnim trhem
a neni tfeba je zvlast’ posuzovat. Neni-li i¢elem danové dlevy podpora ener-
gie z obnovitelnych zdroju ¢i jiny divod vymezeny v ¢l. 44 odst. 3 pism. a)
az f) nafizeni 651/2014, patif k témto podminkdm i dodrzeni minimalnich
sazeb. Jinymi slovy, statni podpora napf. obnovitelnych zdroji je automa-
ticky slucitelna s vnitfnim trhem i v pfipade, pokud snizeni dané znamena
podkroceni minimalnich sazeb. Ve zbylych pifipadech provede Komise
podrobné posouzeni nezbytnosti a pfiméfenosti podpory (viz odst. 300 an.
Pokynt pro statni podporu v oblasti klimatu, zivotniho prostiedi a energe-
tiky z roku 2022).%*

V zaff 2019 zvetejnila Komise vysledky evaluace smérnice, kde dospéla
k zaveru, ze piili§ nizké minimalni sazby (neplnici svou konvergencni
funkci) a cetné vyjimky vedou ke znaéné rozdilnym drovnim zdanéni spo-
tieby energie (zejm. elektfiny a paliv) napfic clenskymi staty, coz fragmentuje
vnitfni trh. Dal$i nedostatkem smérnice je, ze nediferencuje mezi spotfe-
bou energie z hlediska emis{ CO,. Zdanéni pohonnych hmot v zavislosti
na spotfebovaném objemu (namisto realného energetického obsahu) pak

31 Natizeni Komise (EU) ¢. 651/2014 ze dne 17. éervna 2014, kterym se v souladu s ¢lanky
107 a 108 Smlouvy prohlasuji urcité kategotie podpory za slucitelné s vnitinim trhem.

32 Natizeni Komise (EU) 2023/1315 ze dne 23. ¢ervna 2023, o zméné nafizeni (EU)
¢. 651/2014, kterym se v souladu s ¢lanky 107 a 108 Smlouvy prohlasuji ur¢ité kategorie
podpory za slucitelné s vnitinim trhem, a nafizeni (EU) 2022/2473, kterym se urcité
kategorie podpory pro podniky pusobici v oblasti produkce, zpracovani a uvadeéni pro-
duktt rybolovu a akvakultury na trh prohlasuji za slucitelné s vnitinim trhem podle
¢lanka 107 a 108 Smlouvy.

33 Srow. €l. 44 a novy ¢l. 44a natizeni Komise 651/2014.

3 EVROPSKA KOMISE. Sdéleni Komise, Pokyny pro stitni podporu v oblasti klimatu,
zivotnfho prostfedi a energetiky na rok 2022, C/2022/481. In: EUR-Lex [online].
18.2.2022 [cit. 21. 9. 2024]. Dostupné z: https://cut-lex.curopa.cu/legal-content/CS/
TXT/PDF/?uri=CELEX:52022XC0218(03)
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vede k faktickému zvyhodnéni fosilnich pohonnych hmot s vyssi energetic-
kou hustotou oproti (stejnou sazbou danénym) biopaliviim s nizs$i energe-
tickou hustotou (spotfeba biopaliv pfitom oproti roku 2003 vzrostla). Jako
nedostatek Komise vyhodnotila napt. i to, ze aktualni smérnice pfimo nepo-
¢ita se zvyhodnénim novych produktd jako je vodik. Smérnice tim podle
Komise nejenze nepfispiva k dosahovani cilt unijni politiky v oblasti kli-
matu, ale ani k diverzifikaci zdroji vedouci ke zvysovani energetické neza-
vislosti a bezpeénosti.”

4 Zdanéni spotreby energie v kontextu
zpoplatnéni emisi CO,

Samostatnym tématem je (Komisi rovnéz vyzdvihnuty) nedostatek kohe-
rence mezi zdanénim spotfeby energie podle platné smérnice a unijnim
systémem obchodovani s emisnimi povolenkami (dale ,,EU ETS®), které
se u elektfiny, tepla a nékterych oblasti prumyslu piekryvaji. Jejich rozdilem
je, ze zatimco tcelem EU ETS je snizovat emise sklenfkovych plynu, u zda-
néni spotfeby je na prvnim misté generovani piijmu statniho rozpoctu (ovliv-
néni struktury spotfeby v neprospéch fosilnich paliv skrze cenové signaly
neni podstatou). Praveé nedostatecné vyuzit potencialu, ktery by bylo mozné
v oblasti snizovani emisi sklenfkovych plynd skrze zdanéni spotieby ener-
gie realizovat, povazovala Komise za problematické. V té dobé (tj. do roku
2017) navic slozka finalni ceny elektfiny odpovidajici spotfebni dani jedno-
znaéné prevazovala nad slozkou odpovidajici ndkladim na emisni povolen-
ku.”® Jak je vsak zndmo, cena povolenky od té doby podstatné vzrostla.

O ,sladeni” zdanéni spotieby energetickych produkta a elektfiny
s EU ETS se Komise pokousela jiz v ndvrhu revize smérnice 2003/96/ES
z dubna 2011, ktery vSak nakonec kvili rozdilnym postojum clenskych
stati vzala v bfeznu 2015 zpét. Zdanéni spotieby energetickych produkta

35 Commission staff working document, Evaluation of the Council Directive 2003/96/EC
of 27 October 2003 restructuring the Community framework for the taxation of energy
products and elektricity, SWD/2019/329 final, op. cit.

36 Commission staff working document, Evaluation of the Council Directive 2003/96/EC
of 27 October 2003 restructuring the Community framework for the taxation of energy
products and elektricity, SWD/2019/329 final, op cit., s. 51-54.
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a elektfiny mélo podle navrhu sestavat ze dvou slozek.”” Ta prvni s ndzvem
»vseobecné zdanéni spotieby energie” (€/GJ) se méla odvijet nejen od spo-
ttebovaného objemu ¢i mnozstvi, ale i energetické hustoty dané pohonné
hmoty nebo paliva. Druha slozka pak méla zaviset na mnozstvi vyproduko-
vanych emisi (€/t emisi CO,) s tim, ze ¢lenské staty od ni mély osvobodit
ty ¢innosti, u kterych by se zdanéni piekryvalo s EU ETS.

Obdobny pfistup ke zdanéni spotieby energie ostatné Komise navrhovala
jesté pfed samotnym zavedenim EU ETS. Evropska rada ji totiz uz v ¢ervau
1990 vyzvala, aby pfedkliadala navrhy konkrétnich opatfeni ke snizovani
emisi CO,.” Komise svou strategii pfedstavila v ffjnu nasledujictho roku
a jednim z navrhovanych opatfeni bylo i zdanéni spotfeby energetickych
produkta v zavislosti na jejich energetickém obsahu a uhlikové stopé. Takto
vyvolany cenovy signal mél pfispét ke zvySovani energetické ucinnosti a roz-
voji obnovitelnych zdroja.”” Navrh smérnice z cervna 1992 zavadéjici ,,dan
na emise CO, a energii“*’ (ani jeho pozménénou verzi z kvétna 1995)*" vsak
Rada neschvilila. Proti navrhu byl ve svém stanovisku 1 Evropsky hospodat-
sky a socialni vybor, podle n¢hoz se méla Komise zatim radsi vénovat spise
poskytovani finan¢nich podpor a doporuceni.* Skepticky nazor na zdanéni

37 EVROPSKA KOMISE. Navrh smérnice Rady, kterou se méni smérnice
2003/96/ES, kterou se méni struktura ramcovych pfedpist Spoleéenstvi o zdanéni
energetickych produkti a elektfiny. In: EUR-Lex [online]. 13.4.2011, COM/2011/169
final [cit. 13.1.2025]. Dostupné z: https://cur-lex.curopa.cu/legal-content/CS /TXT/
PDF/?uri=CELEX:52011PC0169

38 Presidency conclusions. European Council. Dublin, 25 and 26 June 1900. Rada EU
[online]. 1990, s. 27 [cit. 21.9.2024]. Dostupné z: https:/ /www.consilium.curopa.cu/
media/20562/1990_june_-_dublin__eng .pdf

39 COMMISSION OF THE EUROPEAN COMMUNITIES. Communication from the
Commission to the Council, A Community Strategy to limit Carbon Dioxide Emissions
and to Improve Energy Efficiency. Archive of Enrgpean Integration [online]. 14.10.1991,
SEC/91/1744 final, odst. 19, 25 a 28 [cit. 21.9.2024]. Dostupné z: http://aci.pitt.
edu/4931/1/4931.pdf

40 COMMISSION OF THE EUROPEAN COMMUNITIES. Proposal for a Council
directive introducing a tax on carbon dioxide emissions and energy. Archive of European
Integration [online]. 30. 6. 1992, COM/92/226 final [cit. 21.9.2024].

41 COMMISSION OF THE EUROPEAN COMMUNITIES. Amended proposal for
a Council directive introducing a tax on carbon dioxide emissions and energy. In: EUR-
Lex [online]. 10.5.1995, COM/95/172 final [cit. 21. 9. 2024]. Dostupné z: https://
cur-lex.curopa.cu/legal-content/EN/TXT/PDF/?uri=CELEX:51995PC0172

42 ECONOMIC AND SOCIAL COMMITTEE. Opinion of the Economic and Social
Committee on the ‘Amended proposal for a Council Directive introducing a tax on car-
bon dioxide emissions and energy’. In: EUR-Lex [online]. 17. 6. 1996, 96/C 174/47
[cit. 21. 9. 2024]. Dostupné z: https://eur-lex.curopa.cu/legal-content/EN/TXT/
PDF/?uri=0]J:C:1996:174:FULL


https://eur-lex.europa.eu/legal-content/CS/TXT/PDF/?uri=CELEX:52011PC0169
https://eur-lex.europa.eu/legal-content/CS/TXT/PDF/?uri=CELEX:52011PC0169
https://www.consilium.europa.eu/media/20562/1990_june_-_dublin__eng_.pdf
https://www.consilium.europa.eu/media/20562/1990_june_-_dublin__eng_.pdf
http://aei.pitt.edu
http://aei.pitt.edu/4931/1/4931.pdf
http://aei.pitt.edu/4931/1/4931.pdf
http://aei.pitt.edu
http://aei.pitt.edu
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:51995PC0172
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:51995PC0172
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:C:1996:174:FULL
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:C:1996:174:FULL

COFOLA 2024 - CAST 10

emisi CO, kvili obavam o udrzeni konkurenceschopnosti unijntho pramy-
slu ostatné Hospodafsky a socialni vibor zopakoval i pozdéji ve svém stano-
visku k navrhu smérnice 2003/96/ES.*

Jinymi slovy, proti zavedeni unijni uhlikové dané byly jak nckteré clenské
staty, které si zjevne nepialy oslabit svou fiskalni autonomii, tak i zastupci
pramyslu. Opozice vici uhlikové dani vSak mozna usnadnila nalezeni kom-
promisu na EU ETS. Zavedeni vlastnfho systému obchodovani s emisnimi
povolenkami na narodni drovni v té dob¢ ostatné jiz zvazovaly nckteré
clenské staty.* Komise se o ném poprvé zminila v ¢ervau 1998 v souvis-
losti se strategii implementace Kjotského protokolu (ktery obdobny sys-
tém pfedvidal na mezinirodni urovni).*® V zelené knize z bfezna 2000
jiz predstavila konkrétn¢jsi predstavu o jeho fungovani s tim, ze zdanéni
spotieby energie mélo do budoucna v ramci zpoplatnéni emisi CO, plnit
jen komplementarni funkci (melo se tykat pouze mensich a mobilnich
zdroj).* Navrh z ffjna 2001*" byl nakonec schvalen v ffjnu 2003. Na roz-
dil od uhlikové dan¢ mohla byt smérnice 2003/87/ES vydana na zikladé
pravomoci v oblasti zivotniho prostfedi (¢l. 175 odst. 1 Smlouvy o zalo-
zeni ES), ktera nevyzadovala jednomyslny souhlas Rady, ale jen kvalifikova-
nou vétsinu. Institucionalni prekazky piimého zdanéni emisi CO, ostatné

43 ECONOMIC AND SOCIAL COMMITTEE. Opinion of the ECSC Consultative
Committee on the proposal for a Council Directive restructuring the Community
framework for the taxation of energy products (adopted unanimously at the 355th
session of 5 April 2001). In: EUR-Lex [online]. 14. 6. 2001, 2001/C 170/05 [cit.
21. 9. 2024]. Dostupné z: https://eur-lex.ecuropa.cu/legal-content/ EN/TXT/
PDF/?uri=CELEX:52001AK0614(02)

4 BELLERMAN, A.D., CONVERY, E J., PERTHUIS, C. de. Pricing Carbon: The European
Union Emissions Trading Scheme. Cambridge: Cambridge University Press, 2010, s. 16-23.

45 EUROPEAN COMMISSION. Communication from the Commission to the Council
and the European patliament, Climate change- towards an EU post-Kyoto stratégy. In:
EUR-Lex [online]. 3. 6. 1998, COM/1998/353 final, s. 20 [cit. 21. 9. 2024]. Dostupné z:
https://cur-lex.europa.cu/legal-content/ EN/TXT/PDF/?uri=CELEX:51998DC0353

46 HEUROPEAN COMMISSION. Green Paper on greenhouse gas emissions trading
within the European Union. In: EUR-Lex [online]. 8.3.2020, COM/2000/87 final,
s. 23 [cit. 21.9.2024]. Dostupné z: https://cut-lex.curopa.cu/legal-content/ EN/TXT/
PDF/?uri=CELEX:52000DC0087

47 EUROPEAN COMMISSION. Proposal for a Directive of the European Parliament
and of the Council establishing a scheme for greenhouse gas emission allowance trading
within the Community and amending Council Directive 96/61/EC. In: Evropsky Parlament
[online]. 23.10. 2021, COM/2001/581 final [cit. 21. 9. 2024]. Dostupné z: https://www.
curopatl.europa.cu/meetdocs/committees/econ/20020422/com_01_581_en.pdf
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sehraly svou roli pii zavadéni systému obchodovani s emisnimi povolenkami
napf. i v Kalifornii nebo Némecku.* Vyuziti pravniho zakladu pro oblast
zivotniho prostfedi (dnes ¢l. 192 odst. 1 SFEU) v souvislosti s EU ETS sice
bylo rozporovano Polskem (které do EU spolu s dal§simi vstoupilo nedlouho
po vydani smérnice 2003/87/ES), se svou argumentaci vSak u Soudniho
dvora EU nebylo uspésné.”

Prestoze komparace obou zpusobu zpoplatnéni emisi CO, neni cilem
tohoto pfispévku, lze podotknout, ze zatimco uhlikova dan zpoplatiuje
emise (a jejich vysledné mnozstvi je tim ovliviéno pouze nepiimo), u sys-
témt emisnich povolenek (byt’ se podle konkrétnich parametrii mohou
znacné lisit) je naopak zastropeno mnozstvi emisi a cena povolenky
je urcena trhem. Nevyhodou systému obchodovani s emisnimi povolenkami
je nizsi nakladova predvidatelnost pro investory z davodu volatility ceny
povolenky a také dodatecnd administrativai zatéz." To, ze cenu povolenky
nenf mozné pfedem urcit a Ze vynosy z jejich drazeb nejsou zamysleny jako
obecny pifjem statnfho rozpoctu, ostatné Soudni dvir povazoval za jeho
hlavni odli$nost oproti zdanéni.’' Nevyhodou uhlikové dané pak je nejis-
tota ohledn¢ vysledného mnozstvi emisi. I tento nedostatek uhlikové dané
by vsak teoreticky bylo mozné kompenzovat (a to prubéznym upravovanim
sazby dané v zavislosti na plnéni uhlikového rozpoctu); oba zptsoby zpo-
platnéni emisi CO, proto v zdsadé mohou (i pfes nizkou cenovou elasticitu
poptavky po energii) vést ke snfZzeni emisi a v del$im c¢asovém horizontu
i k inovacim.”> Aby soucasné nedoslo k tomu, Ze se spotfeba energie a s tim
souvisejici produkce emisi pouze presune do tietich statd (carbon leakage),
je potfeba (vedle podpory lokalnich investic) také sladit kroky s tfetimi staty

48 PARRY, I.W.H., BLACK, S., ZHUNUSSOVA, K. Carbon Taxes or Emissions
Trading Systems?: Instrument Choice and Design. International Monetary Fund [online].
21.7.2022, s. 7 [cit. 21.9.2024]. Dostupné z: https://www.imf.org/en/Publications/
staff-climate-notes/Issues/2022/07/14/Carbon-Taxes-or-Emissions-Trading
-Systems-Instrument-Choice-and-Design-519101

49 Rozsudek Tribunalu ze dne 7. 3. 2013, ve véci T-370/11; rozsudek Soudniho dvora
ze dne 21. 6. 2018, ve véci C5/16.

50 METCALF, G.E. Carbon Taxes in Theory and Practice. Awnual Review of Resonrce
Economics. 2021, ro¢. 13, s. 250-251.

51 Rozsudek Soudniho dvora ze dne 21. 12. 2011, ve véci C-366/10.

52 BOYCE, J.K. Carbon Pricing: Effectiveness and Equity. Ecological Economics. 2018,
ro¢. 150, s. 56-57.
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(napt. koordinaci systému emisnich povolenek), pifpadné uvalit (nediskri-
minacni) uhlikové clo.”” Na trovni EU ma byt v této souvislosti zaveden
tzv. mechanismus uhlikového vyrovnani na hranicich.>

Lze dodat, ze 1 zdanéni spotieby energie miize byt brano jako nastroj (impli-
citntho) zpoplatnéni emisi. O zdanéni spotieby energie spolecné s nastroji
explicitniho zpoplatnéni emisi (tj. uhlikovymi danémia systémy obchodo-
van{ s emisnimi povolenkami) se pak hovoti jako o ¢ffective carbon rate neboli
celkovém zpoplatnéni emisi sklenfkovych plyni. Podle tdaju ze 72 statt
byl v roce 2021 podil zdanéni spotieby energie na celkovém zpoplatnéni
emisi sklenfkovych plynt nejvyssi v sektorech dopravy, zemédélstvi a budov.
U vyroby elektfiny a v pramyslu pfevazovaly systémy obchodovani s emis-
nimi povolenkami. Nejmensi podil na celkovém zpoplatnéni emisi byl
u uhlikovych dani.”

5 Navrh prepracovaného znéni

Komise pfedstavila navrh revize smérnice 2003/96/ES v ¢ervenci 2021,
tedy v dobé, kdy se Evropa stale jesté potykala s pandemii COVID-19, navic
se schylovalo k energetické krizi poznamenané rekordnim nartstem a vola-
tilitou ceny zemniho plynu (coz se pochopitelné odrazilo i na cenach elek-
tiiny). Prestoze z dnesniho pohledu navrh nebyl pfiznivé nacasovan, jeho
zvetejnéni jako takové nemohlo byt pfekvapenim. Komise avizovala zamér
revidovat unijnf Gpravu napt. ve sdéleni z prosince 2019 (v némz predstavila
Zelenou dohodu pro Evropu)® nebo ve sdéleni ze zati 2020, které se tykalo

53 UNITED NATIONS. Carbon pricing, A development and trade reality check. United
Nations Conference on Trade and Development [online]. 18.11.2022,s. 16-20 [cit. 21.9.2024].
https:/ /unctad.org/system/ files / official-document/ditctab2022d6_en.pdf

54 Nafizeni Evropského parlamentu a Rady (EU) 2023/956 ze dne 10. kvétna 2023, kterym
se zavadi mechanismus uhlikového vyrovnani na hranicich.

5 Effective Carbon Rates 2023. Organisation for Economic Co-gperation and Development
[online]. 27. 11. 2023], s. 4 [cit. 21.9.2024]. Dostupné z: https://www.oecd.org/tax/
tax-policy/ effective-carbon-rates-2023-brochure.pdf

56  EVROPSKA KOMISE. Sdéleni Komise Evropskému  parlamentu, Rade,
Evropskému hospodafskému a socidlnimu vyboru a Vyboru regiond, Zelena
dohoda pro Evtopu. In: EUR-Lex [online]. 11.12.2019, COM/2019/640
final, s. 5 [cit. 21.9.2024]. Dostupné z: https://cur-lex.curopa.cu/resource.
html?uri=cellar:b828d165-1c22-11ca-8c1f-01aa75e¢d71a1.0010.02/
DOC_1&format=PDF
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zameéru navysit klimatické cile pro rok 2030. Struktura zdanéni méla byt
upravena tak, aby jiz nezvyhodfiovala spotiebu fosilnich paliv, ale pfimo
zpoplatnila emise CO, a tim je snizila.”” Davod k pochybnostem ohledné
budouciho schvaleni navrhu Radou vsak mohlo zavdat, ze Evropska rada
ve svych zavérech z prosince 2020 sice doporucila navrhované navyseni kli-
matického cile pro rok 2030 a zminila i konkrétné upravu EU ETS, otazce
zdanéni se ale naopak zcela vyhnula.”®

Dvojim pravnim zakladem navrhu pfepracovaného znéni jsou ¢l. 113 a ¢l. 192
odst. 2 pism. a) SFEU. Prvni{ z nich v zasad¢ pfejal znéni zminéného ¢l. 93
Smlouvy o zalozeni ES obsahujictho pravomoc pro oblast nepiimych dani.
Druha ze zminenych kompetencnich norem spada pod pravomoc EU v oblasti
zivotniho prostiedi a umozauje Rade (obdobnym rozhodovacim procesem jaky
stanovi ¢l. 113 SFEU) piijimat fiskdlni pfedpisy. Jednim z cild, k jejichz sledo-
vani ma EU svou pravomoci pfispivat, je pfitom i uvazlivé a racionaln{ vyuzivani
ptirodnich zdroja (¢l. 191 odst. 1 SFEU). Jelikoz podstatou navrhované zmény
je (vedle zajisténi fadného fungovani vnitiniho trhu) pravé pomoci dosahnout
klimatickych cilt (zavaznych na zakladé natizeni 2021/1119),” je pravomoc
v oblasti zivotnfho prostfedi zjevné piiléhavym pravnim zakladem. Je vsak
pozoruhodné, ze u nastroje tykajictho se zdanéni energetickych produktt zcela
chybi odkaz na ¢l. 194 odst. 3 SFEU, kter§ Radu zmocnuje pfijmout jednomy-
sln¢ fiskalni opatfeni pfimo v oblasti energetiky [a to napf. za ucelem rozvoje
novych a obnovitelnych zdroji energie, viz ¢l. 194 odst. 1 pism. ¢) SFEUJ.
Je otazkou, proc¢ byla tato pravomoc s tcinnosti Lisabonské smlouvy v roce
2009 vibec svétovana, respektive kdy ma dojit k jeji realizaci, kdyz ne v souvis-
losti se sblizovanim pravidel zdanéni energetickych produkta.

57 EVROPSKA KOMISE. Sdéleni Komise Evropskému parlamentu, Radé, Evropskému
hospodatskému a socidlnimu vyboru a Vyboru regioni, Zvyseni cila Evropy
v oblasti klimatu do roku 2030, Investice do klimaticky neutralni budoucnosti ve pro-
spéch nasich obéanil. In: EUR-Lex [online]. 17.9.2020, COM/2020/562 final, s. 14
[cit. 21.9.2024]. Dostupné z: https://cut-lex.curopa.cu/legal-content/CS/TXT/
PDF/?uri=CELEX:52020DC0562

5  Note from General Secretariat of the Council to Delegations on Conclusion
of European Council Meeting (10 and 11 December 2020). European Conncil [online].
11.12.2020, EUCO 22/20, s. 7 [cit. 21.9.2024]. Dostupné z: https://www.consilium.
curopa.cu/media/47296/1011-12-20-cuco-conclusions-en.pdf

59 Nafizeni Evropského parlamentu a Rady (EU) 2021/1119 ze dne 30. ¢ervna 2021, kte-
rym se stanovi raimec pro dosazen{ klimatické neutrality a méni nafizeni (ES) ¢. 401/2009
a nafizeni (EU) 2018/1999 (dale ,,evropsky pravni rimec pro klima®).
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Podstatou navrhu prfepracovaného znéni je snaha napravit vyse zminéné
nedostatky smérnice 2003/96/ES a zajistit, aby odriZela unijni priotity
tykajici se snizovani emisi, zvysovani energetické ucinnosti, elektrifikace
a dekarbonizace. Potfebny cenovy signal sice nemelo zajistit piimé zdaneni
emisi CO, (jak Komise bezispésné navrhovala v 90. letech a poté v roce
2011), konkrétni minimalni sazba dan¢ se ale méla odvijet od ,,environmen-
talnf vykonnosti* energetickych produktti. Pohonné hmoty a paliva jiz navic
nemély byt danény jen podle spotiebované hmotnosti ¢i objemu, ale podle
mnozstvi spotfebované energie, ktera se odviji i od vyhfevnosti daného pro-
duktu [k té viz ptiloha IV smérnice 2012/27/EU® a v ptipadé biomasy
ptiloha III smérnice (EU) 2018/2001%", jez byva u fosilnich zdroji vyssi.
Pii zohlednéni environmentalni vykonnosti pohonnych hmot méla mini-
malni sazba na benzin a naftu ¢init 10,75 €/GJ, na zemni plyn a zkapal-
nény ropny plyn 7,17 €/G]J, na udrzitelna biopaliva a bioplyny 5,38 €/G]J
a na pokrocila udrzitelna biopaliva a bioplyny ¢i obnovitelnd paliva nebio-
logického puavodu 0,15 €/G]J. (U spotfeby pohonnych hmot pro vymezené
ucely, napt. v zemedeélstvi, vsak mely docasné platit sazby vyrazné nizsi.)
I paliva byla roziazena do ¢ty skupin podle environmentilni vykonnosti:
napf. na uhli méla platit miniméln{ sazba 0,9 €/G]J, na zemni plyn 0,6 €/G]J,
na udrzitelny bioplyn 0,45 €/GJ a na obnovitelna paliva nebiologického
pavodu 0,15 €/GJ. Snizené sazby na spotfebu fosilnich zdroji se navic
mély postupné automaticky pfiblizovat k sazbé nejvyssi. Minimalni sazba
pro elektfinu méla ¢init pouze 0,15 €/G]J (z davodu ochrany Zivotniho pro-
stiedi vSak mélo byt i nadale mozné zdanit rovnéz spotfebu vstupnich paliv).
Rozdéleni produkti do skupin podle sazeb a jejich pofadi mély clenské staty
pii transpozici respektovat, aby bylo zajisténo zvyhodnéni ,,environmentalné
vykonng¢jsich® produktt a aby nejnize zdanénym zdrojem energie (véetné
v doprave) byla elektfina. Tim mélo podle navrhu rovnéz dojit ke sblizeni
narodnich sazeb a narovnani podminek na vnitinim trhu.

60 Smérnice Evropského patlamentu a Rady 2012/27/EU ze dne 25. fijna 2012 o enet-
getické ucinnosti, o zméné smérnic 2009/125/ES a 2010/30/EU a o zruseni smérnic
2004/8/ES 2 2006/32/ES.

61 Smérnice Evropského patlamentu a Rady (EU) 2018/2001 ze dne 11. prosince 2018
o podpofe vyuzivani energie z obnovitelnych zdroju (pfepracované znént).
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Do zakladu dané¢ méla byt postupné zahrnuta i spotfeba energie ve vodni
a letecké doprave v ramci EU (krom nédkladnich lett). Okruh ptipustnych
rezimt osvobozeni od dané mél byt naopak zizen tak, aby jiz nebyla zvy-
hodnovana spotteba fosilnich produktu, ale v zasadé pouze spotteba enet-
gie z obnovitelnych zdroji (piipadné elektfiny vyrobené v kogenerac¢nich
jednotkach splnujicich podminku vysoké tcinnosti, tentokrat vsak jiz podle
unijnich standardt, viz pifiloha II smérnice 2012/27/EU). Oblasti jako
napf. drazni pfeprava ¢i zemedélstvi, spotfebu v domacnostech a enet-
geticky naro¢nych podnicich nebo oblasti zahrnuté do EU ETS mélo byt
i nadale mozné zvyhodnit, nikoliv vsak zdanénim pod minimalni urovni.
Obecné jiz také neméla platit poloviéni minimalni sazba v ptipad¢ spotieby
nckterych paliv a elektfiny pro obchodni tcely. I tento striktnéjsi vychozi
postoj k zavadéni vyhodnéjsich dafiovych rezimut na narodnf Grovni pfitom
mél podle navrhu piispét (vedle ovlivnéni struktury spotfeby energie ve pro-
spéch snizeni emisi) také ke snizeni rozti{Sténosti vnitiniho trhu. Na druhou
stranu méla byt Radé naddle ponechana moznost schvalovat ad hoc vyjimky
z povinnosti dodrzovat minimalni sazby.

Navth zatim nebyl pfedmétem piilis dakladné akademické diskuse (coz
je vzhledem k mizivé Sanci jeho pfijeti pochopitelné), autofi se ale vesmeés
(neptekvapive) shoduji v tom, ze navrzenad opatfeni by vzhledem ke sledova-
nému cili sice byla piinosem, pozadavek jednomyslného souhlasu Rady vsak
je podstatnou piekdzkou jeho ptijet.® Nalezeni politického kompromisu
by tdajné mohlo usnadnit napt. vydajové urceni ptijmu ze zdanéni spotieby
energie na podporu vybranych zdkaznika,” ptipadné vytvafeni unijnich
mechanismu podpory ve prospéch zakaznikti v ¢lenskych statech produkuji-
cich pomérné vyssi mnozstvi emisi (a tudiz musejicich vynakladat vetsi asili
na jejich snizeni na pfijatelnou urovert).*

62 Napt.: COMELLI, A. Environmental taxation from a European Union perspective,
after the Covid-19 crisis. In: WEISHAAR, S.E., MILNE, J.E., ANDERSEN, M.S,,
ASHIABOR, H. Green Deals in the Making, Perspectives from Across the Globe. Cheltenham:
Edward Elgar Publishing, 2022, s. 11; SCHEUNING, H., KAMM, ]. The EU on the
road to climate neutrality — is the ‘Fit for 55’ package fit for purpose? Renewable Energy
Law and Policy Review. 2022, ro¢. 10, €. 3/4, 5. 17; ANTON, op. cit., s. 201.

6 ANTON, op. cit., s. 202.

64 GEORGIOU, C. Federal fiscal capacity and the challenge of the green transition
in the EU. Journal of European Integration. 2023, roc. 45, ¢. 6, s. 882.
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Dalsi moznosti, jak docilit prosazeni navrhu, by bylo vyuzit dolozku v ¢l. 48
odst. 7 Smlouvy o EU, kterym by Evropska rada zmocnila Radu, aby v oblasti
zdanén{ energie namisto jednomyslnosti hlasovala kvalifikovanou vétsinou,
jak navrhovala Komise.® Neni vSak zfejmé, pro¢ by méli byt pfedsedové vlad
(¢i prezidenti) z clenskych stath odmitajicich reformu ochotni timto zpuso-
bem usnadnit pfijeti navrhu (na Grovni zasedan{ ministrti financi v Radé),
ledaze by snad na této vyssi politické trovni bylo pfistoupeno na piislib
ustupki v jiné oblasti. Zda se jako velmi nepravdépodobné, ze by se ¢lenské
staty timto zpusobem vzdaly svého prava veta, zejména jde-li o danovou
politiku a pifjmy vefejného rozpoctu.
Jako jeste vice nepravdépodobna se zda varianta, ze by skrze interpretaci
Smlouvy o fungovani EU bylo mozno dospét k zavéru, ze u zdanéni energie
pfevazuje regulatorni aspekt (majici ovlivnit chovani spotfebitelt ve pro-
spech ochrany zivotntho prostiedi) nad aspektem fiskalnim (majicim gene-
rovat pifjmy vefejného rozpoctu), a ze piipadny ndvrh lze proto schvalit
kvalifikovanou vétsinou na zakladeé ¢l. 192 odst. 1 SFEU, a nikoliv na zakladé
odst. 2 pism. a) téhoz ustanoveni (vyzadujiciho jednomyslny souhlas Rady).
Takové pocinani by totiz bylo v rozporu se zasadou, podle které EU nesmi
jednat nad ramec na ni pfenesenych pravomoci ¢lenskymi staty, které si svou
daniovou suverenitu stfez{ praveé privem veta v Radé. Na tom ostatné nic
nezménila ani Lisabonska smlouva, coz potvrzuje i €. 2 Protokolu ¢. 38
(,;o obavach irského lidu tykajicich se Lisabonské smlouvy®) ke Smlouve
o EU a Smlouvé o fungovani EU, podle ne¢hoz ,,gddné ustanoveni Lisabonské
smlonyy nijak neméni pro Zadny clensky stdt rogsab nebo vykon pravomoci Evropské
unie v oblasti gdanéni”
V minulosti se objevil i nazor, podle n¢hoz by Komise mohla byt pfisnéjsi
pii aplikaci relevantnich pravidel statnich podpor v souvislosti se zavadénim
65 EVROPSKA KOMISE. Sdéleni Komise Evropskému parlamentu, Evropské rad¢ aRadé,
Efektivnéjsi a demokratictéjsi rozhodovani v politice EU v oblasti energetiky a klimatu.
In: EUR-Lex [online]. 9. 4. 2019, COM/2019/177 final [cit. 21.9.2024]. Dostupné z:
https://eur-lex.europa.eu/legal-content/CS /TXT/?uri=CELEX:52019DC0177
Srov. ¢z EVROPSKA KOMISE. Sdéleni Komise Evropskému patlamentu, Evropské rade
a Rade, Kroky k zajisténi efektivnéjstho a demokrati¢téjstho rozhodovani v danové poli-
tice EU. In: EUR-Lex [online]. 15.1.2019, COM/2019/8 final [cit. 21.9. 2024]. Dostupné
z: https:/ / eur-lex.curopa.cu/legal-content/ CS /TXT/?uri=CELEX:52019DC0008

66 SCUDERI, E. ‘Provisions Primarily of a Fiscal Nature’: Time to Dispel Doubts. EC Tax
Review. 2022, roc. 31, ¢. 5, s. 285.
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vevs

(napf. z davodu podpory pramyslu).” Timto piisnéj$im postojem mélo byt
doplnéno pojeti smérnice 2003/96/ES, podle které nejsou environmentalni
dopady statni podpory ve forme danovych vyhod relevantni. V minulosti
bylo zachazeni s veskerymi ulevami na dani ze spotieby energie jako s tle-
vami z ekologickych dani vnimano jako nekoncepéni a bylo pozadovano
posuzovat statni podporu tykajici se spotfebni dané podle vlastnich kritérii.
Zdanéni energie ve smyslu smérnice 2003/96/ES totiz sice dopadé na ¢in-
nosti s negativiim dopadem na zivotni prostiedi, jeji podstatou vsak neni
jako u ekologickych danf motivovat k ekologictéjsimu chovani, ale smyslem
je, aby clenské staty pfi vykonu své fiskalni vysosti nenarusovaly vnitfni
trh, zatimco regulatorni aspekt v podobé zvyhodnéni nefosilnich zdroju
je mozny pravé az na zakladé ulev zavadénych clenskymi stity.”® Komise
si tento nedostatek a soucasné potencial pravidel statnich podpor zjevné
uvédomila, nebot’ diky zminéné novelizaci jejtho natizeni 651/2014 je nyni
statni podpora poskytovana formou ulev ze spotfebnich dani upravenych
smérnici 2003/96/ES posuzovana zvlast’ od té poskytované formou dlev
z ekologickych dani upravenych na narodni Grovni. V nékterych pfipadech
(napt. jde-li o podporu obnovitelnych zdrojt) jiz podporu nenf nutné ani
notifikovat (podle ¢l. 108 odst. 3 SFEU), a to ani pfi nedodrzeni minimal-
nich sazeb.

Za povsimnuti stoji i posileni socidlni dimenze navrhu,” ktery totiz nove
umoznuje zvlast’ danove zvyhodnit ,,zranitelné domacnosti®. To v zasadé
ve svém stanovisku ocenil i Vybor regiont, ktery navrh i pfes nékolik pfi-
pominek uvital.”” Moznd by vs$ak v této souvislosti bylo vhodnéjsi vyuzit

67 PIRLOT, A. Exploring the impact of EU law on energy and environmental taxation. In:
PANAYTL, C., HASLEHNER, W., TRAVERSA, E. Research Handbook on European Union
Taxation Law. Northampton: Edward Elgar Publishing, 2020, s. 385.

68 HZCURRA, M. V. The Concept of ‘Environmental Tax’ in a State Aid Context When
a Fiscal Energy Measure Is Concerned. European State Aid Iaw Quarterly. 2017, roc¢. 16,
¢ 1,5 18-19.

60 LOVAS, D. The Role of Energy Taxation in Terms of Achieving Climate Neutrality.
Review of Enropean and Comparative Iaw. 2022, roc. 50, ¢. 3, s. 55.

70 EVROPSKY VYBOR REGIONU. Stanovisko Evropského vyboru regiontd — Na cesté
k socidlné spravedlivému provadéni Zelené dohody. In: EUR-Lex [online]. 27. 4. 2022,
2022/C 301/12 [cit. 21.9.2024]. Dostupné z: https://cur-lex.curopa.cu/legal-content/
CS/TXT/?uti=CELEX:52021AR4801
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koncept ,,energetické chudoby® (které se vénuje napf. smérnice o vnitifnim
trthu s elektfinou),” jak doporudil i Evropsky hospodafsky a socidlni vybor.
Ten, vedle efektivnéjsi podpory domacnosti, také pozadoval (z divodu obav
o konkurenceschopnost evropského pramyslu) rozsifeni okruhu moznych
danovych dlev a konkrétne napft. , vseobecné osvobogeni od dané nebo jeji snizeni
pro prepravu 3bogi a pro podniky s vyznamnym podilem vyvozu do tretich e’

K dispozici naopak neni vyjadieni Evropského parlamentu, pfestoze i on tak
podle ¢l. 113 a ¢l. 192 odst. 1 pism. a) SFEU mohl ucinit. Podle poznamky
ceského pifedsednictvi adresované clenskym stitim z listopadu 2022
(ohledné stavu politické rozpravy stran navrhu) v té dobé Evropsky par-
lament stale jesté zadné stanovisko k navrhu nezaujal. To by bylo mozné
vysvétlit snad tim, ze ani on nemél pokrok ve vyjednavani v Rad¢ ohledné
navrhu v dohledné dobé¢ za realisticky, a nepovazoval proto za prioritu
zaujmout k navrhu postoj, mozna i s ohledem na geopolitickou situaci
a probihajici energetickou krizi.

Navrh byl nasledné predmétem vefejné rozpravy na zasedani ministra financi
v prosinci 2022, kde vétsina aktivné vystupujicich clenskych stata sice sou-
hlasila s cili navrhu a ocenila praci ceského pfedsednictvi na vypracovani
(nevetejného) kompromisntho znéni navrhu (ktery mél udajné mj. poskyt-
nout clenskym statim sedmileté pfechodné obdobi pro pfizptisobeni dafio-
vych systému),” nebyla vSak spokojena s nedostatkem flexibility pro zohled-
néni rozlicnych (ekonomickych, geografickych, geopolitickych ¢i socialnich)
narodnich specifik pifi transpozici smérnice (zejm. skrze pfipustné rezimy
danovych dlev). Jak vsak (trefn¢) naznacila ministryn¢ financi z Nizozemi,

71 Smérnice Evropského parlamentu a Rady (EU) 2019/944 ze dne 5. cervna 2019 o spo-
le¢nych pravidlech pro vnitini trh s elektfinou a o zméné smérnice 2012/27/EU (pfe-
pracované znénf).

72 EVROPSKY HOSPODARSKY A SOCIALNI VYBOR. Stanovisko Evropského
hospodatského a socialnfho vyboru k navrhu smérnice Rady, kterou se méni struktura
ramcovych predpisi Unie o zdanéni energetickych produkta a elektfiny. In: EUR-Lex
[online]. 20. 1. 2022, [COM(2021) 563 final — 2021/0213 (CNS)], EESC 2021/04779
[cit. 21. 9. 2024]. Dostupné z: https://eut-lex.curopa.cu/legal-content/CS/TXT/
PDF/?uri=CELEX:52021AE4779

73 GAVIN, G. EU countries dilute fuel tax hike as green anger mounts. Politico
[online]. 24. 4. 2024 [cit. 21.9.2024]. Dostupné z: https://www.politico.cu/article/
curopean-union-fuel-tax-energy-taxation-directive/
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ptilisna flexibilita by mohla ohrozit dosazeni cilt ndavrhu.” Jinymi slovy, vét-
Sina ¢lenskych statd zatim neni ochotna pfistoupit na hlubsi harmonizaci
v oblasti zdanéni spotfeby energie. Zda se, Ze dosazen{ jednomyslného sou-
hlasu v Radé by bylo tieba ,,vykoupit™ takovym rozvolnénim navrhu, které
by z hlediska Komise a nékterych clenskych stata v podstaté popielo vlastni
smysl navrhované reformy.

6  Zavér

Pravidla zdanéni spotfeby energie byla poprvé harmonizovana pocatkem
90. let s cilem odstranit fiskalni pfekazky volného pohybu zbozi na vnitinim
tthu bez internich kontrol a zabranit nadmérné danové konkurenci ¢len-
skych statt. V roce 2003 byly pod unijni dpravu vedle mineralnich oleju
zahrnuty 1 dal$i pohonné hmoty, paliva a také elektfina, nebot’ absence
spole¢nych pravidel narusovala jednotnost vnitiniho trhu. Snaha Komise
o revizi pravniho ramce v tom smyslu, aby zdanénf reflektovalo emise CO,
se spotfebou energie spojené v oblastech, na které nedopada EU ETS,
nebyla uspésnd, ostatné stejné jako difvejsi snaha pifimo zavést unijni uhli-
kovou dan. Prosadit se zatim nepodafilo ani aktualni zameér zavést sazby
diferencované podle ,environmentalni vykonnosti“, tj. zvyhodnit skrze
niz$f zdanéni spotiebu elektfiny a vice udrzitelnych energetickych produktt
a soucasné omezit moznost poskytovat danové tlevy na spotfebu fosilnich
zdrojl energie.
Revize smérnice o zdanéni energie je jedinym ze tfindcti navrh legislativ-
nich opatfeni balicku Fi for 557 ptedstavenych 14. 7. 2021, ktery nebyl pfijat.
Soucasneé je jedinym navrhem, pro jehoz schvaleni Smlouvy nepfedpokladaji
pouze vetsinu v Evropském parlamentu a kvalifikovanou vétsinu v Rade,
74 Nahravka z Economic and Financial Affairs Council, Public session. Council of the EU
[online]. 6.12.2022, ¢ast 11:27-12:19 [cit. 21. 9. 2024]. Dostupné z: https://video.consi-
lium.europa.eu/event/en/26451
75 EVROPSKA KOMISE. Sdéleni Komise Evropskému parlamentu, Radé, Evropskému
hospodatskému a socidlnimu vyboru a Vyboru regionu, ,,Fit for 55°: plnéni klimatic-
kého cile EU pro rok 2030 na cesté ke klimatické neutralité. In: EUR-Lex [online].
14.7.2021, COM/2021/550 final [cit. 21.9.2024]. Dostupné z: https://eut-lex.curopa.
cu/legal-content/CS/TXT/?uti=CELEX:52021DC0550
Konkrétni legislativai navrhy viz COM/2021/551, COM/2021/552, COM/2021/554,

COM/2021/555,COM/2021/556,COM/2021/557, COM/2021/558, COM/2021/559,
COM/2021/561, COM/2021/562, COM/2021/563 a COM/2021/554 final.
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ale vyzaduji jednomyslny souhlas Rady. Vzhledem k tomu, ze vsechny
navrhy Fit for 55 v zasadé sleduji stejny cil, tedy vytvofit podminky pro dosa-
zeni unijnfho klimatického cile pro rok 2030, Ize netspéch jediného z nich
patrné piisoudit prave piisnéjsi legislativni procedufe, kde kazdy ¢lensky stat
predstavuje vlastni bloka¢ni mensinu.

Podstatu navrhované revize lze povazovat za racionalni, nebot’ cenové sig-
naly do urcité miry jist¢ mohou motivovat k elektrifikaci a prechodu ke spo-
ttebe udrzitelnéjsich zdroj energie od téch fosilnich, a soucasné by hlubsi
harmonizace ndrodnich sazeb a vyslovné zahrnuti novych energetickych
produktid do spole¢ného pravniho ramce nepochybné vedly k rovnéjsim
a predvidatelnéjsim podminkam na vnitfnim trhu. Na druhou stranu je opa-
trny postoj clenskych stati k omezeni své fiskalni autonomie pochopitelny,
a to zejm. s ohledem na mozna rizika spocivajici ve snizeni konkurence-
schopnosti domactho pramyslu ¢i dopadu na rozpocty domdacnosti. Navrh
totiz stavi cile unijni klimatické politiky do poptedi tak, aby zdanéni spotieby
energie bylo efektivnim , klimatickym nastrojem®,” pfestoze jeho dosavadni
funkci bylo pfedevsim generovat statni pifjmy a cilem unijni harmonizace
vzdy bylo koordinovat fiskdlni politiky ¢lenskych statd, aby nenarusovaly
fungovani vnitfnfho trhu. Podpora dosahovani cili v ostatnich politikdch
(krome zivotniho prostiedi i v pramyslu, doprave, zemedeélstvi, ¢i v socialni
politice) skrze dafiové dlevy je za soucasnych podminek mozna (a zaroven
i nepochybné Zadouci a pifnosnd), ale ze své podstaty ,,vyjimkou z pravi-
dla®“. Navrhovana reforma, ktera internalizaci environmentalnich externalit
spotieby energie velmi pfiblizuje cili generovat pifjmy vefejného rozpoctu
a omezuje aktualni flexibilitu ¢lenskych statd v moznosti zvyhodnovat spo-
ttebu fosilnich paliv v urcitych sektorech, by navic byla jen velmi obtizné
zvratitelnd, nebot’ by pro novou zménu spole¢nych pravidel bylo opét tieba
nalézt jednomyslnou shodu ¢lenskych stata.

Obdobnou funkei, kterou by podle Evropské komise a ne¢kterych clenskych
stata mélo plnit zdanéni spotfeby energie, pfitom v soucasnych podminkach
plni EU ETS (byt’ s uzsi vécnou puisobnosti), ktery se ostatné v souvislosti

76 BISOGNO, op.cit., s. 701.
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se zvySenim klimatickych cilt v ramci Fiz for 55 dockal pifslusnych zmeén.”
Reformou EU ETS sice dojde k vyraznéjsimu promitnuti environmentalnich
dopadu spotieby energie do jeji finalni ceny (v duchu principu ,,znecist ova-
tel plati*), nikoli vak za cenu dalstho omezeni fiskalni suverenity clenskych
stata, k ¢emuz by vedlo pfijeti navthované revize smérnice 2003/96/ES.
Prave i rozsiteni EU ETS (ke kterému nebyl nutny konsensus vsech clen-
skych stata) patrné lze (spolu s nartistem ceny emisni povolenky v poslednich
letech) povazovat za dalsi duvod, pro¢ se nepodatilo ziskat vSechny clenské
staty pro navrhovanou reformu spolecnych pravidel zdanéni spotieby ener-
gie. Zohlednéni navyseni klimatickych cild v alesponl jednom z obou unij-
nich nastroji zpoplatnéni emisi CO, Ize koneckonct povazovat za kompro-
mis mezi vice ,,ambiciéznim® piistupem k této problematice (zastavanym
zjevne predevsim clenskymi staty, které maji k ekologickym danim blize)
a pifstupem obezfetnéj$im preferujicim nezatézovani domaciho pramyslu
ve prospéch zachovan{ jeho konkurenceschopnosti. Pokud totiz neexistuje
dostatek cenoveé dostupné energie z obnovitelnych zdrojt, jejiz spotieba
ma byt proti fosilnim zdrojum energie podpofena, pak muize byt vysledkem
i snizeni danovych pifjmu v clenskych statech, ze kterych se bude spotfeba
energie z duvodu relativné vyssich naklada pfesouvat jinam.

Je véak zajimavé, Ze jak Ceska republika, tak i Belgie, které se o nalezen{ kom-
promisu na reformé zdanéni spotfeby energie v pribchu jejich predsednictvi
v Radé pokousely (byly-li tyto snahy skutecné autentické), patif k mensiné
clenskych statd, které samy na vnitrostatni rovni dosud (ani alespofl sym-
bolickou) uhlikovou dan nezavedly.” Z tohoto Ghlu pohledu by se naopak
mohlo zdat, Ze clenské staty, které jiz zavedly vnitrostatn{ uhlikovou dan,
nemusi mit nutné zajem o dalsi upravu systému zdanéni spotieby energie,
zatimco ¢lenské staty, které uhlikovou dan nezavedly, by unijni zdminku

77 Smérnice Evropského patlamentu a Rady (EU) 2023/958 ze dne 10. kvétna 2023, kte-
rou se méni smérnice 2003/87/ES, pokud jde o piispévek letectvi k cili Unie snizit
emise v celém hospodafstvi a o fadné zavedeni celosvétového trzniho opatfeni.
Smérnice Evropského patlamentu a Rady (EU) 2023/959 ze dne 10. kvétna 2023, kte-
rou se méni smérnice 2003/87/ES o vytvofeni systému pro obchodovéni s povolen-
kami na emise sklenikovych plynt v Unii a rozhodnuti (EU) 2015/1814 o vytvofeni
a uplatnovani rezervy trzni stability pro systém Unie pro obchodovani s povolenkami
na emise sklenikovych plynu.

78 MENGDEN, op. cit.
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k reforme systému spotfebnich dani mohly uvitat. S jistotou lze patrné fict
pouze to, ze pozadavek jednomyslnosti zakotveny v ¢l. 113, ¢l. 192 odst. 2
pism. a) a ¢l. 194 odst. 3 SFEU umoznuje zablokovat piislusnou zménu
smérnice 2003/96/ES byt’ i jedinému ¢lenskému stitu (at’ uz zavedl vlastni
uhlikovou dan ¢i nikoli) zastavajicimu pozici, ze omezit aktualni miru flexi-
bility pfi tvorbé danové politiky v oblasti zdanéni spotfeby energie zkratka

neni zadouci.
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DYNAMICKE TARIFY V CESKE PRAVNi UPRAVE
VE SVETLE KLIMATICKE A ENERGETICKE KRIZE
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Abstract in original language

Energeticka krize a nasledny vyvoj na trhu s energiemi motivoval nékteré
dodavatele elektiiny a plynu ke zmén¢ obchodni strategie, v ramci které
zaCali nabizet dodavky energii s dynamickym uréenim ceny zavislym
na zménach na trhu s energiemi. Zaroven Ceska republika v posledni dobé
jiz tradicne opozdéne transponuje evropskou legislativu, ktera vychazi
ze zavazka EU v Pafizské dohode¢ a jejimz cilem je podnitit aktivni ucast
spotfebitelt, zvysit efektivitu vyuzivani energetickych siti, rozsifit uzivani
inteligentnich meéficich systému a prostfednictvim energetické transformace
snizit dopady na klima. V disledku energetickych novel LEX OZE II a I11
paradoxné jsou, nebo pravdépodobné budou, nékteré typy smluv s dynamic-
kymi cenami omezovany. Vznika tim konflikt mezi pozadavky na ochranu
spotiebitele, na posileni postaveni spotiebitele, na vytvareni kompetitivniho
a flexibilniho trhu s elektfinou a plynem a smluvn{ volnosti. Energeticky sek-
tor jako strategicka infrastruktura je dlouhodobé¢ silné vefejnopravné regu-
lovan, nabizi se nicmén¢ otazka, zdali je imysl zakonodarce vzdy v souladu
s pozadavky na vytvofeni funkéntho energetického trhu a zdali dil¢f apravy
vytvaif jako celek vyvazeny systém. Predmétem tohoto pifspévku je pro-
zkoumat koncept tzv. dynamickych tatifa, shrnout piistup EU k tomuto
institutu a poskytnout piehled dosavadniho vyvoje ceské pravni upravy
dynamickych tarift v energetice.

Keywords in original language

Energetika; Dynamické tarify; Lex OZE; Energeticka transformace;
Inteligentn{ elektromér.
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Abstract

The energy crisis and subsequent developments in the energy market moti-
vated some electricity and gas suppliers to change their business strategy and
offer energy supply contracts with dynamic pricing dependent on changes
in the energy market. At the same time, the Czech Republic has been tradi-
tionally late with the EU law transposition process. This time, the legislation
is based on the EU’s commitments included in the Paris Agreement, which
aim to encourage active consumer participation, increase in the energy net-
works efficiency, expand the use of intelligent metering systems and reduce
impacts on climate through energy transition. Contradictory, as a result
of the amendments of the Energy Act LEX RES II and III, some types
of contracts with dynamic prices are, or are likely to be, restricted. This
creates a conflict between the requirements for consumer protection, con-
sumer empowerment, the creation of a competitive and flexible electricity
and gas markets and freedom of contract. The energy sector, as a strate-
gic infrastructure, has long been heavily regulated by public law, but the
question arises as to whether the legislator’s intention is always in line with
the requirements of creating a functional energy market and whether the
partial regulations create a balanced system as a whole. The following
contribution aims to examine the concept of dynamic tariffs, summarise
the EU’s approach to them and provide an overview of the development
of the Czech legislation on dynamic tariffs in the energy sector.

Keywords
Energy; Dynamic Tariffs; Lex RES; Energy Transformation; Smart Meter.

1 Uvod

V roce 2019 dokoncila Evropska unie (dale ,,EU*) revizi své energetické
politiky, jejimz cilem bylo vytvofit pravni ramec pro pfechod na cistou
energii a zajistit splnéni zavazkia EU podle Paifzské dohody.! Tzv. Ctvrty
energeticky balicek (znamy téz jako Clean energy for all Europeans pac-
kage) vychazi z pravomoci dané ¢l. 194 Smlouvy o fungovani Evropské unie
1 Cista energie pro viechny: Rada pfijala zbyvajici navrhy tykajici se trhu s elektiinou

a Agentury pro spolupraci energetickych regulacnich organt. Rada EU a Evropskd rada
[online]. [cit. 3. 3. 2024]. Dostupné z: https://europa.cu/!Fx47UR
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a mimo jiné cfli na vytvofeni funkéniho a flexibilnéjsiho vnitiniho energetic-
kého trhu, pfechod odbératelu elektiiny z pozice pasivnich dcastnikd trhu
na Gcastniky aktivni a posilen{ postaveni spotfebiteli na energetickém trhu.>’
V poslednich letech doslo k dynamickému vyvoji v oblasti energetiky. Nejen
ze v duasledku cenovych vykyva na trthu s plynem, valky Ruska na Ukrajiné
od tnora 2022 a nasledné nestability na energetickych trzich se ceny elek-
trické energie v porovnani s pfedchazejicimi lety dramaticky zvysily, ale zaro-
veni doslo ke znatelnym zménam i v oblasti ¢eského energetického prava.!
Kromé shora uvedenych udalosti, jejich dopadu na trh a reakce CR, zejména
prostfednictvim nafizeni vlady ¢. 298/2022 Sb. (o zastropovani cen elek-
tiiny a plynu), nabyla u¢innosti i transpozi¢ni novela energetickych pfed-
pist, zdkon ¢. 469/2023 Sb. (znamy téz jako Lex OZE 1I), ktera vedle dpravy
komunitnf energetiky pfinasi i dil¢f dpravu tzv. dynamickych tarift (tj. smluv
se zpusobem urceni ceny pfimo zavislym nebo odvozenym od zmén ceny
elektfiny nebo plynu na organizovanych trzich s elektfinou nebo plynem).
Doslo tim k ponekud paradoxni situaci, kdy jsou postupné spliovany poza-
davky vytycené Ctvrtym energetickym bali¢kem, ale zaroven je prostfednic-
tvim novely zakona ¢. 458/2000 Sb., o podminkach podnikani a o vykonu
statni spravy v energetickych odvétvich a o zméné nékterych zakonu (ener-
geticky zakon) (dale ,,EnZ%), postaveni spotiebitelt oslabovano.

Tato prace si klade za cil zmapovat vyvoj institutu smluv s dynamickym urce-
nfm ceny (tzv. dynamické tarify) elektfiny ve své $irs{ definicnf podobé napiic
Evropou a pokusi se s ohledem na pravni upravu EU zmapovat recentni
vyvoj Ceského energetického prava v této oblast. Zaroven se snazi odpove-
dét na otazku, pro¢ dochazi na trovni ceského prava ke kontraproduktivaim
legislativnim zménam, které ve svém dasledku spotiebitele mohou omezo-
vat a znevyhodnovat. Pfedmétem zkoumani naopak nejsou dynamické tarify
plynu, nicméné ¢aste¢né na né poznatky z této prace lze taktéz pouzit.

2 Internal energy market. Ewuropean Parliament [online]. [cit. 3. 3. 2024]. Dostupné z:
https:/ /www.curoparl.curopa.cu/factsheets/en/sheet/45/internal-energy-market

3 BOEVE, S, CHERKASKY, ], BONS, M., SCHULT, H. ASSET Study on Dynamic
retail electricity prices. European Commission [online]. Directorate-General for Energy,
Publication Office, 2021, s. 6 [cit. 3. 3. 2024]. Dostupné z: https://data.curopa.cu/
doi/10.2833/87875

4 Infografika — Nartst cen energii od roku 2021. Rada EU a Evropskd rada [online].
27.1. 2024 [cit. 3. 3. 2024]. Dostupné z: https://europa.cu/Y3W8Mt
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Za Gcelem dosazen{ shora vymezeného cile se autor prace nejdifve zaméri
na pochopeni principu dynamickych tarift v energetice a na vymezeni jejich
vyhod a potencidlu. V druhé ¢asti se autor bude vénovat zpfehlednéni recent-
nfho vyvoje ¢eské pravni upravy, kterou srovna s piistupem jinych evropskych
zemi, a pokusi se objasnit okolnosti legislativnich zmén ohledné dynamickych
tarifti. Prace je v prvni ¢asti popisna, pficemz byla zvoleny metoda reserse prav-
nich prament, odbornych text a jejich nasledna syntéza. Analyticko-kriticky
piistup je uplatnén v ¢asti druhé, kde jsou zakony a dvodové zpravy k nim
stavény proti pfipominkam zainteresovanych subjektt.

2 Dynamické tarify: podstata a prinosy

Dynamické tarify jsou ve své podstaté jednoduchy koncept — zakaznik
(shodné téz odbératel) namisto pfedem stanovené, fixované ceny plati cenu,
ktera se ur¢itym zpusobem odviji od relativne kratkodobé trzni situace. Tato
kapitola poskytuje shrnuti zakladnich principi moderni energetické sou-
stavy a vysvétleni nutnosti technologickych modifikaci soustav a zakladni
evropské pravni Upravy dynamickych tarift. Déle pojednava o typech dyna-
mickych tarifd (resp. dynamického urcovani ceny) a o predpokladanych
dopadech jejich zavedeni.

Elektroenergetické soustavy jsou zalozeny na principu rovnovahy mezi
poptavkou a dodavkou.” Tato nezbytna rovnoviha je neustile zajist'o-
vana primarné provozovatelem soustavy (distribuéni nebo prenosové sou-
stavy), kterj monitoruje objem energie v siti a na zakladé okamzitych zmén
v poptavce odbératelt vyrovnava dodavku pomoci tzv. vyrovnavacich kapa-
cit.*” V energetice jako odvétvi méli tradiéné odbératelé pasivai postaveni —
historicky tomu bylo z vicero divodu. Za prvé, jednalo se o jednoduchost

5 ULBIG, A., BORSCHE, T. S., ANDERSSON, G. Impact of low rotational iner-
tia on power system stability and operation. In: BOJE, E., XIA, X. (eds.). 79t IEAC
World Congress IEAC 2014 [online]. Cape Town: International Federation of Automatic
Control, 2014, s. 7290. DOTI: https://doi.org/10.3182/20140824-6-2A-1003.02615

6 What exactly is ‘balancing energy’? Federal Ministry for Economic Affairs and Climate [online].
[cit. 3. 3. 2024]. Dostupné z: https://bmwk-energiewende.de/ EWD/Redaktion/EN/
Newsletter/2017/12/Meldung/ direkt-account.html

7 AHLQVIST, V., HOLMBERG, P, TANGERAS, T. A survey comparing centralized
and decentralized electricity markets. In: HOWELLS, M. (ed.). Energy Strategy Reviews.
2022. s. 1 [online]. Dostupné z: https://doi.org/10.1016/].es.2022.100812
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systému plynouci z pouzivani zdroju, které k vyrobé¢ energie vyuzivaly fosilni
paliva — jejich provoz byl staly a snadno regulovatelny. Spolecnost v uply-
nulych letech o tyto uhlikové intenzivni zptisoby vyroby elektrické energie
ztraci zajem, a to zejména ve vztahu ke klimatické zméné. Za druhé, jed-
nalo se o technologickd omezeni plynouci z moznosti pouze jednostranné
komunikace mezi odbératelem a provozovatelem soustavy® Toto pata-
digma je v poslednich letech opousténo, nebot’ za a) se vlivem decentra-
lizace vyroby elektiiny stavaji z odbératelt i vyrobci (tzv. prosumers), za b)
zménou chovan{ odbératelt prostiednictvim dynamickych tarif se snizuje
zatizen{ elektrickych soustav a snizuji naklady na jejich provoz, za c) zvyse-
nim produkce z obnovitelnych zdroju dochazi ke snizen{ dopadd na klima
a ke zvyseni energetické bezpecnosti a za d) uzivanim dynamickych tarifd
odbératelé Setif finan¢ni prostiedky a zaroven je dosahovano zvysené trans-
parentnosti trha s elektfinou, coz v dusledku posiluje pozici odbérateld.’
Pro pfedstavu, na zakladé dat z roku 2013 tratil kazdy obcan EU témét
200 € rocne, a to prave kvuli setrvani v pasivai roli a nevyuzivani principt

10

Demand Side Response (tzv. odezvy strany poptavky, téz DSR).

DSR Ize definovat jako skupinu opatfeni, kterda motivuji odbératele elektfiny
samostatné¢ a flexibilné upravovat spotiebu energie, a to na zakladé vyvoje
na trhu, pficemz odbératel muaze byt za tyto zmény v chovani financné
odménovan.'""? Spole¢né s tzv. inteligentnimi sitémi (téZ smart grids), dlozi-
§ti energie a dal$fimi automatizacnimi prvky poskytuje DSR energetické

8 VEDDER, H., ROGGENKAMP, M., RONNIE, A., GUAYO, I. del. EU Energy Law.
In: VEDDER, H., ROGGENKAMP, M., RONNIE, A., GUAYO, 1. del. Energy Law
in Enrgpe. 3. vyd. Oxford: Oxford University Press, 2016, s. 296.

9  BOEVE, CHERKASKY, BONS, SCHULT, op.cit., s. 16.

10 ARIAS CANETE, M. A New Deal for Europe’s Energy Consumers. Foropskd komise
[online]. 2015 [cit. 3. 3. 2024]. Dostupné z: https://ec.curopa.cu/commission/
presscorner/detail/cs/SPEECH_15_4596

11 Demand Response. International Energy Agency [online]. 2023 [cit. 3. 3. 2024]. Dostupné
z: https:/ /iea.org/energy-system/energy-efficiency-and-demand/demand-response

12 CL 2 bod 20 Smérnice Evropského patlamentu a Rady (EU) 2019/944 ze dne
5. ¢ervna 2019 o spole¢nych pravidlech pro vnitin{ trh s elektfinou (pfepracované znéni).
In: EUR-Lex [pravni informacni systém]. Utad pro publikace Evropské unie. Dostupné
z: https://eur-lex.curopa.cu/legal-content/CS/ALL/?uri=CELEX%3A320191.0944
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soustavé nezbytnou flexibilitu, kterd umoznuje reagovat na nepredvidatel-
nost produkce z intermitentnich zdroja.'

Rozvoj komunikacnich technologii v uplynulych letech dale dovolil
zavedeni inteligentnich meéficich systému (dale ,inteligentnich elektro-
meért®, ,smart-meters® ¢i ,,IMS),"® na coz EU poptvé reagovala v ramci
Ttettho energetického balicku z roku 2009. K zasadnimu rozsifeni povin-
nosti pro clenské staty doslo az v roce 2019 smérnici Evropského parla-
mentu a Rady (EU) 2019/944 o spolec¢nych pravidlech pro vnitini trh s elek-
tiinou (déle ,,smérnice” nebo ,,Smérnice (EU) 2019/944%) — zde je expli-
citné¢ definovana smlouva s dynamickym urcovanim ceny elektfiny ¢i rozdil
mezi béznym elektromérem a IMS.'¢

IMS, respektive jejich rozsifeni umozni zakaznikim svou spotfebu
elektfiny instantné kontrolovat a uzpusobovat ji zménam na trhu
a v distribuéni / pfenosové soustave.' Smérnice ve své podstaté nedava
clenskym statim ultimatum k plosné instalaci inteligentnich méficich sys-
tému, které podpofi aktivni ucast zakaznikl na trhu s elektfinou, nicméné
zavadi mechanismus Cost-Benefit Analysis (dale ,,CBA“)'8 ktery bude nutno

13 Using Time-of-use Tariffs to Engage Customers and Benefit the Power Systém. Enefirst
[online]. [cit. 3. 3. 2024], s. 1. Dostupné z: https://encfirst.eu/wp-content/uploads/1_
Using-ToU-Time-of-Use-tariffs-to-engage-consumers-and-benefit-the-power-system.

df

14 lfntermitentrﬁ zdroje jsou ty, u kterych nelze ovlivnit, zda vyrabi elektfinu nebo ne. Jedna
se pfedevsim obnovitelné zdroje energie, napi. vétrné a sluneéni elektrarny (Vyvoj sve-
tovych cen elektfiny podle zdroja. Fakta o klimatu [online]. [cit. 3. 3. 2024]. Dostupné z:
https:/ /faktaoklimatu.cz/infografiky/cena-energie

15 HROZEK, D. Demand Side Response (odezva strany spotieby). O Energetice [online].
Oenergetice.cz, 2016 [cit. 3. 3. 2024]. Dostupné z: https://oenergetice.cz/clektrina/
demand-side-response-dsr

16 IMS se pro ucely smérnice rozumi elektronicky systém, ktery mét mnozstvi elektfiny
dodané do sit¢ nebo spotiebu elektiiny ze sité, poskytuje vice informaci nez bézny elek-
tromér a je schopny vysilat a pfijimat ddaje pro ucely informovani, sledovani a kontroly
za pouziti urcité formy elektronické komunikace (¢l. 2 bod 23 smérnice).

17 BOEVE, CHERKASKY, BONS, SCHULT, op. cit., s. 16.

18 Clenské staty na svém tzemi zajisti zavedeni IMS, které muaze byt podminéno eko-
nomickym posouzenim vsech dlouhodobych néklada a pfinosu pro trh a spotiebitele
nebo posouzenim toho, jaky zpusob inteligentniho meéfeni je z hospodatského hle-
diska nejpfiméfenéjsi a nakladove nejefektivnéjsi a jaky harmonogram jejich distribuce
je proveditelny. Na zaklad¢ tohoto posouzeni ¢lenské staty piipravi rozvrh, jehoz cilem
je zavedeni IMS az do deseti let. Pokud se zavadéni IMS vyhodnoti pozitivné, musi byt
do sedmi let od data pozitivatho posouzeni IMS vybaveno alespon 80 % kone¢nych
zakaznikt. (Ptiloha II smérnice)
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v piipadé negativnich vysledka kazdé 4 roky opakovat a vysledky posouzeni
19,20

predkladat Evropské komisi.

Nez k zavedeni inteligentnich elektromérai dojde, majf clenské staty alespon
povinnost vydat dirazné doporucent, aby elektroenergetické podniky a jini
Ucastnici na trhu piijali opatfeni podporujici energetickou Gc¢innost a posi-
leni postaveni kone¢nych zakaznikd.” Je na mist¢ dodat, ze konecni zdkaz-
nici maji v souladu se smérnici narok na instalaci inteligentniho elektroméru
na vlastni ndklady.”

2.1 Modely dynamickych tarifa

Pocatky implementace dynamickych tarifa (resp. stanovovani cen na zakladé
relativne kratkych ¢asovych tsekd) l1ze nalézt v Evropé v 60. letech 20. stoleti.
Tzv. Time-Of-Use tarify (dale ,,TOU®), neboli cenove statické denni a noc¢ni
tarify (dnes znamé spise jako nizké a vysoké tarify) byly a jsou uzivany za ace-
lem vyuziti levné a dostupné (ptrebytkové) elektrické energie u energeticky
naro¢nych zatizeni (typicky zafizeni akumulujici tepelnou energii) po dobu
nizké poptavky (na bazi nekolika hodin, ptipadné i konkrétnich dni).” Jedna
se o nejjednodussi model, nebot’ k jeho spinani je kromé zafizeni umoznujici
hromadné dalkové ovladani (dale ,,HDO®) na stran¢ odbératele potiebna
pouze aktivita provozovatele soustavy.*** Technologicky pokrok dnes nic-
méné dovoluje vyuziti komplexnéjsich modelt dynamického stanovovani ceny
elektfiny, krome jiz zminénych TOU tarift se jedna o tzv. Real-Time-Pricing
(dale ,,RTP*) tarify, Dynamic TOU tarify a tarify typu Variable Peak Pricing
(dale ,,VPP*) a Critical Peak Pricing (dale ,,CPP*).*

Jak samotny nazev napovida, RTP nejpfesnéji zohlednuje cenové pohyby
na trzich s elektfinou a tim padem ma ve vydctovani spotieby odrizet

19 ClL. 19 odst. 5 smérnice.

20 Obdobna povinnost pro clenské staty byla stanovena jiz v Priloze I, smérnice
Evropského parlamentu a Rady 2009/72/ES o spole¢nych pravidlech pro vnitini trh
s elektfinou a o zruseni smérnice 2003/54/ES.

21 CL 19 odst. 1 smérnice.

22 (L 21 smérnice.

25 Enefirst, op. cit., s. 4.

24 HDO pracuje na principu pfijimani signald o urcitych frekvencich od provozovatel
soustav. Tyto signaly spinaji zafizeni pfipojend na okruh ovladany HDO.

25 BOEVE, CHERKASKY, BONS, SCHULT, op. cit., s. 24.

26 TIbid.
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skutecnou cenu elektfiny na trhu v okamzik spotfeby, pficemz frekvence
cenovych aktualizaci mize byt v hodinich, c¢tvrthodinich nebo castéji.
Tarify VPP a CPP jsou hybridem mezi TOU a RTP — primarné jsou zacho-
vané fixni ceny typické pro TOU, avsak zaroven castecné v ruznych inter-
valech uplatfiuji principy RTP. Mize se tak dit v dasledku zvysené poptavky
v siti ¢ zvlaste nizkého podilu dodavek elektfiny z obnovitelnych zdroju,
coz zpusobuje podstatné zvyseni cen na trhu.”’” Pfestoze jsou si tarify VPP
a CPP podobné, rozdil panuje v okamziku a délce uplatnéni trznich cen.

S vyjimkou TOU tarift vyzaduji vSechny ostatni dynamické tarify instalaci
technologicky vyspélych méficich zafizeni, jakymi jsou prave IMS, které
umozni nejen monitorovani spotfeby, ale 1 jeji provazani s aktudlnimi ceno-
vymi udaji.*®

2.2 Predpokladané dopady a prijeti dynamickych tarift

Ze viech shora zminénych typt dynamickych tarift preferuje EU v ramci
Ctvrtého energetického balicku vihradné RTP tarify, co je patrné z jiz
zminéné smérnice, kterd smlouvou s dynamickym urcovanim ceny elek-
tfiny rozumi smlouvu o dodavkach elektfiny mezi dodavatelem a kone¢nym
zakaznikem, ktera odrazi cenové zmény na spotovych trzich véetne dennich
a vnitrodennich trht v intervalech odpovidajicich pfinejmensim cetnosti
vypofadani trznich transakci® (rovnajici se intervalu zuctovani odchylek,
ktery se rovna 15minutovému intervalu™). Piestoze EU preferuje RTP tarify
a nasledujic{ vycet ocekavanych dopadu se tyka zejména jich, lze dil¢f zavery
aplikovat i na ostatni dynamické tarify a jiné obdobné cenové tarify.

Na systémové drovni mohou byt po zavedeni dynamickych tarif zmény
zfetelné nezavisle na reakei odbératelt, nebot’ prostym pfechodem od fix-
nich tarifi na dynamické dojde k prenosu rizika ceny na samotné odbératele
a elektricka energie se tak zlevni.”!

27 BOEVE, CHERKASKY, BONS, SCHULT, op. cit., s. 24.

28 Enefirst, op. cit., s. 2.

29 Cl 2 bod. 15 smérnice.

30 CL 8 odst. 4 Nafizeni Evropského patlamentu a Rady (EU) 2019/943 ze dne
5. ¢ervna 2019 o vnitinim trhu s elektfinou (pfepracované znéni). In: EUR-Lex [pravni
informaéni systém]. Ufad pro publikace Evropské unie. Dostupné z: https://cur-lex.
curopa.cu/legal-content/CS/ALL/Puri=CELEX%3A32019R0943

31 BOEVE, CHERKASKY, BONS, SCHULT, op. cit., s. 27.

46


https://eur-lex.europa.eu/legal-content/CS/ALL/?uri=CELEX%3A32019R0943
https://eur-lex.europa.eu/legal-content/CS/ALL/?uri=CELEX%3A32019R0943

Aktudlni vyzvy energetického a klimatického prava a politiky

Co se tyce pfenosu rizika, princip spociva v tom, ze obchodnik je v pfi-
pad¢ fixnich tarift vystaven riziku cenovych zmén na trzich s elektfinou.
Nakoupi-li velké mnozstvi elektfiny dlouho dopfedu, vystavuje se riziku,
ze v prub¢hu dodavky a spotfeby bude momentalni trzn{ cena vyznamné
nizsi, ¢i vyssi. Tyto vykyvy mohou pramenit ze sezénnich zmeén zptsobe-
nych odlisnou poptavkou a nabidkou, z vyvoje na trzich se vstupnimi suro-
vinami (v posledn{ dob¢ zejména zemni plyn) ¢i ze zmén v pocasi a nasled-
nych nizkych dodavkach elektiiny z urcitych zdroja. Toto cenové riziko
je pfenaseno na zakazniky v podobé tzv. rizikové prémie. Zakaznik je v tra-
di¢nim modelu fixnich tarift po dobu fixace ceny (ptipadné platnosti tarifu)
plné chranén od cenovych vykyvi, za coz ale zaroven plati vysoké rizikové
prémie obchodnikovi ve vysi az 15 % z ceny komodity.”> Kdezto dynamické
tarify, nejvyraznéji RTP, pfenaseji riziko na zakazniky. Pfenos rizika je bud’
uplny, v ptipade vnitrodenniho trhu s obchodovanim v kratkych intervalech
by méla rizikova prémie byt teoreticky rovna nule, nebo pouze c¢astecny —
pokud je RTP navazan na denni trh s obchodovanim na nasledujici den,
vystavuje se obchodnik niz§imu riziku cenového kolisani. Stile nicméné
plati, ze nakup elektfiny blize ¢asu dodavky snizuje riziko cenového vykyvu.
V dasledku snizeni ¢i plné eliminace rizikové prémie, je cena elektfiny sni-
zovana a zvy$uje se tim jeji dostupnost ve prospéch konecného zakaznika.”
Za zminku stoji i rozdilné naklady na budovani energetické infrastruk-
tury. Je drazsi vybudovat infrastrukturu s vys$si maximalni kapacitou, jejiz
plny potencial ma byt vyuzit pouze ve $pickové spotfebé (napftiklad vecer
¢i rano) a po zbytek dne vyuzivan pouze ¢astecné nez vybudovat infrastruk-
turu s nizsi kapacitou, ale jejiz vyuziti je rovnhomérné rozlozeno v case. Tuto
usporu investicnich ndkladu lze oznacit za dalsi predpokladany pozitivni
dopad zavedeni dynamickych tarifa.**

Kromé shora uvedenych zmén nezahrnujicich chovani zakaznika je tieba
vzit v potaz téz uspory pfedstavovany DSR. Zisk zakaznikd muze byt finan-
¢ni 1 nefinancni. Evidentni je finanéni uspora v cené silové elekttiny diky
odstranéni rizikové prémie a presunu spotieby do obdobi s nizsi cenou

%2 BOEVE, CHERKASKY, BONS, SCHULT, op. cit., s. 27-28.
3 Ibid.
3 Thid.
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na trhu, coz vyzaduje ochotu zakaznika zménit své navyky a spotiebu pre-
sunout do levn¢jsich period. Nezanedbatelny je i nefinanéni benefit spoci-
vajici v umoznéni efektivniho vyuzivani obnovitelnych zdroju, diky ¢emuz
dojde ke snizeni produkce elektfiny z fosilnich zdroju a snizeni emis{ skle-
nikovych plynt celého energetického sektoru. Piestoze zakaznici mohou
dosahnout signifikantniho snizeni nakladt na elektfinu prostfednictvim
proaktivniho pifstupu spocivajictho ve zménach svého chovani a navykda,
objevuje se v praxi mnozstvi dvodu, pro¢ z fixnich na dynamické tarify
nepfestoupi. Dle jiz citované zpravy Evropské komise je pro domacnosti
typicka neochota meénit status quo, iracionalni zaujatost pojici se s orientaci
na negativa, spiSe nez na pozitiva (zvysené riziko kratkodobého vykyvu cen
na ukor vyrazného snizen{ ndkladt na elektfinu v dlouhodobém horizontu)
nebo obava ze zvySenych pocatecnich nakladu. Doporucenym fesenim
je efektivni a srozumitelnd komunikace ¢lenskych statd, regulacnich organt
a dodavatelt energif.”®

3  Cesky elektricky valéik

Ceska energetika oproti jinym Evropskjm zemim dlouhou dobu setrvavala
v tradi¢nim modelu fixnich tarif (alespon u domdacnosti a maloodbérateld).
Spanélsko od roku 2017 piechazi na dynamické RTP (v roce 2021 byla
tam¢ijsi celkovd spotieba elektfiny ze 75 % cenové dynamicka).”” Norsko
v roce 2023 dosahlo témét aplného rozsiteni IMS a data z roku 2018 uva-
dej, ze 71 % domadcnosti a 88 % malych a stiednich podnika uziva RTP,
které jsou levnéjsi nez fixni tarify a umoznuji zménit dodavatele kdyko-
liv.*%% Estonsko v roce 2013 transponovalo Tteti energeticky balicek, pro-
vedlo unbundling® a zahy provedlo reformu energetickych tarifa — kromé

35 Emise sklenikovych plynd v CR podle sektorii. Faksa o klimatu [online]. [cit. 3. 3. 2024].
Dostupné z: https://faktaoklimatu.cz/infografiky/emise-cr

36 BOEVE, CHERKASKY, BONS, SCHULT, op. cit., s. 33-34.

37 Ibid,, s. 43.

38 Norways smart meter journey completes as 99 % of Norwegians now have a smart meter.
The Norwegian Energy Regulatory Authority [online]. [cit. 3. 3. 2024]. Dostupné z: https://
www.nve.no/norwegian-energy-regulatory-authority /nve-rme-news/latest-news/
norways-smart-metet-journey-completes-as-99-of-norwegians-now-have-a-smart-meter/

39 BOEVE, CHERKASKY, BONS, SCHULT, op.cit., s. 44.

40 Proces umoznujici rovnopravny piistup na trh s elektfinou vSem vyrobctim a obchodni-
kim, jehoz cilem je narovnani trznfho prostredi.
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fixnich tarift v délce 6—36 mesict jsou dostupné i TOU a RTP. Finsko také
zavedlo RTP, avsak vétsina zakaznika preferuje bud TOU tarify, nebo tarify
s mésicni fixaci ceny. Konecéné Italie, prukopnik dynamickych tarif, dokon-
¢ila hromadné zavadén{ IMS jiz v roce 2011 a pozdéji zavedla jako zakladni
sluzbu pro vsechny domacnosti TOU tarif. Pestoze italsky TOU tarif nabizi
maly cenovy rozdil (pomér mezi nizkym a vysokym tarifem je pouze 1,1),
ktery se projevuje ve vysledném vyuctovani usporou 3—7 %, svou spotiebu
upravilo 60 % domécnosti.*! V Ceské republice k hromadnému nasazeni
IMS, ani k rozsifeni dynamickych tarific doposud nedoslo, nicméné dosa-
vadni legislativni vyvoj naznacuje pfinejmensim ambici odchylit se od tra-
di¢niho modelu dlouhodobych fixaci cen a TOU tarift. Jaké limity nastavo-
vala pfedchoz{ pravni tprava? Jaké zmény pfinasi nova pravni uprava a jak
probihal proces jejitho pfijimani? Jedna se o prostou transpozici, nebo obsah
novel ovlivnily jiné faktory?

Cilem této kapitoly je poskytnout odpovedi na shora uvedené otazky pro-
stfednictvim analyzy recentnich legislativnich zmén ceského energetického
prava v oblasti dynamickych tarifti, zhodnocenim budouctho hromadného
nasazeni IMS a poskytnutim vhledu do trzni situace, kterd mize neptimo
zakonodarny proces ovliviiovat.

3.1 Kvazidynamické tarify a neinteligentni mérici systémy

Zakladnim smluvnim typem, ktery se tyka vétsiny Ceskych zakaznika (spo-
tiebitel)), je smlouva o sdruzenych sluzbach dodavky elektfiny. Takova
smlouva se od ostatnich typt vymezenych EnZ lis{ ve své obsahlosti —
za ucelem zjednoduseni poctu jednotlivych kontraktt, které by jinak zakaz-
nfk musel uzavirat, se vyrobce elektfiny, obchodnik ¢i dodavatel zavazuje
kromé dodavek elektfiny poskytovat zakaznikovi na vlastni jméno a tcet
i souvisejici sluzbu v elektroenergetice (sluzby pfenosové a distribuéni sou-
stavy) a zakaznik se zavazuje obchodnikovi zaplatit cenu za dodanou elek-
tfinu a cenu za souvisejici sluzbu v elektroenergetice.”” Energeticky regu-
laéni fad (téz ERU), tyto ceny za souvisejici sluzby v elektroenergetice

4 BOEVE, CHERKASKY, BONS, SCHULT, op. cit., s. 45-46.
42§50 odst. 2 EnZ.

49



COFOLA 2024 - CAST 10

stanovuje prostfednictvim cenového rozhodnut.* Cena za komoditu, zde
za tzv. silovou elektfinu, je naopak neregulovana a jeji vysi urcuji samotni
dodavatelé, vyrobci elektfiny ¢i obchodnici. Proc je to dalezité?

Za prvé, cena za komoditu tvofi jen ¢ast celkové ceny elektfiny. V piipadé
hladiny nizkého napéti, na které odebiraji elektfinu spotfebitelé, ¢ini cena
za komoditu pfiblizné 60 % z celkové ceny (pro rok 2024).*

Za druhé, v mistnich podminkach pfi uplatnéni TOU tarifti ve spojeni
s HDO je za cenovy rozdil mezi vysokym a nizkym tarifem odpovedny
ERU a subjektem odpovédnym za prepnuti tarifu pres HDO provozovatel
distribu¢ni soustavy (téz PDS), nikoliv obchodnik. Cena za komoditu zde
nemusi byt pfimo zavisla na kratkodobych trzich (zalezi na obchodni poli-
tice obchodnika). Byt’ lze tento zptsob stanoveni ceny elektfiny chapat jako
dynamicky (k urcité zméné ceny dochazi), nelze jej chapat jako dynamicky
tarif ve smyslu RTP.

Za tieti, v CR jedinou masové pouzivanou variantou dynamickych tarifi
jsou TOU tarify ve spojeni s HDO, coz nevyzaduje uziti IMS.* EnZ proto
nevymezuje jednotlivé zpusoby urceni ceny za komoditu, obdobi fixace
ceny ¢i obdobi platnosti tarifu. Zpusob urceni ceny za komoditu se odviji
od kreativity obchodnika. Donedavna mohl obchodnik nabizet jakoukoliv
kombinaci ¢i modifikaci dynamickych tarifd, véetné naptiklad RTP i zakaz-
nfkam, jejichz odbérné misto nebylo vybaveno IMS. V pifpadé¢ RTP tarift
byla zdkaznikovi s béznym elektromérem zpétné uctovana cena stanovend
dle typového diagramu dodavky (téz ,, TDD*) a pramérné ceny elektfiny
potizené obchodnikem na kratkodobém trhu. To vsak jiz dnes neplati.

3.1.1 Inteligentni méFici systémy v Eeskeé pravu

Inteligentni méfici systémy, jako zakladni predpoklad RTP, nebyly az do roku

2020 v ceském pravnim systému zakotveny. Zpiehlednéni a unifikaci se smér-

nici pfinesla vyhlaska ¢. 359/2020 Sb., o méfeni elektfiny (dile ,,VOME®),

jejiz relevantni ¢ast tykajici se IMS nabyva ucinnosti az 1. cervence 2024. Dle

43§17 odst. 6 pism. d) a odst. 11 EnZ.

44 Co je regulovana slozka energii a za co v nf platime. Energeticky regulacni sifad |online].
Sekee regulatornich ¢innosti a mezinarodni spoluprace, 3. 11. 2023, aktual. 18. 12. 2024

[cit. 3. 3. 2024]. Dostupné z: https://t.ly/vfU-1
45 Enefirst, op. cit., s. 3.
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metodiky vypracované pro ERU z roku 2022 je Ceska republika posledni
unijni zemi, ktera s implementaci IMS nezacala.

Vzhledem k tomu, Ze povinnost instalace IMS nepostihuje jiné subjekty nez
velkoodbératele a maloodbératele s roénim odbérem elektfiny pfesahujicim
6 MWh anebo s vyrobnou (typicky rodinné domy s fotovoltaickou elektrar-
nou), predpoklada se relativné nizka penetrace IMS. Dle dat z roku 2019 bylo
asi 6 mil. odbérnych mist osazeno béznym elektromérem, z nich by pouze
asi 0,9 mil. splnilo podminku minimalni ro¢ni spotfeby. Hromadné nasazeni
pro maloodbératele ma prob¢hnout do poloviny roku 2027. Nakolik bude
nasazeni skutecné hromadné, zalezi na libovili PDS. Jedna se tak o zvlastni,
nikoliv v8ak ojedinély piistup clenského statu k hromadnému nasazeni IMS
(srov. Némecko).*

3.2 Vyvoj na trhu s elektfinou od roku 2021

Pocatek fetézce udalosti, které zménily cesky trh s energiemi a ovlivnily
pohled ceského energetického prava na dynamické tarify lze vysledovat
do léta roku 2021. V dusledku zvysené svétové poptavky po zkapalnéném
zemnim plynu a nizsich zasob v evropskych zasobnicich plynu se zacaly jeho
ceny zvysovat, coz vedlo k rustu ceny elektfiny.”* Zvysena cena elektfiny
na kratkodobych (organizovanych) trzich zptsobila nestabilitu u nékterych
tzv. alternativnich dodavatela energii, ktefi neméli nakoupeno dostatecné
mnozstvi elektfiny dostatecné dopfedu a zaroven postradali v disledku niz-
kého cash-flow prostfedky na nakup elektfiny za zvySenou cenu. Dusledkem
této trzni situace bylo ukonceni ¢innosti velkého mnozstvi alternativnich
dodavateltl, zejména skupiny Bohemia Energy.*’ Pfestoze se cena elektfina
4% Metodika zavadéni smart meteringu v CR. SEVEn [online]. The Energy
Efficiency Center, s. 5 [cit. 3. 3. 2024]. Dostupné z: https://eru.gov.cz/
tk03010200-pozadavky-na-smart-metering-v-cr-z-pohledu-uzivatele
47 Electricitypticesforhouscholdconsumers. Exrostat[online]. [cit. 3.3.2024]. Dostupnéz: https:/ /
ec.europa.cu/eurostat/ statistics-explained/index.phprtitle=Electricity_price_statistics
48 FULWOOD, M. Surging 2021 European Gas Prices — Why and How? Oxford Institute
for Energy Studies [online]. 2022, s. 5 [cit. 3. 3. 2024]. Dostupné z: https:/ /www.oxfor-
denergy.org/wpems/wp-content/uploads/2022/01/Surging-2021-European-Gas-
Prices—Why-and-How.pdf
49 Kupovali draze, prodivali levné, nejistili se.” Nahly konec Bohemia Energy
pohledem  ckonomického novinate.  Vinohradskd 12 [online]. Cesky roz-

hlas [cit. 3. 3. 2024]. Dostupné z:  https://wwwirozhlas.cz/ckonomika/
podcast-vinohradska-12-bohemia-energy-kolibrik-energie_2110180600_bar
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ke konci roku 2021 kratkodobé vysplhala az k 400 €/MWh, v prvaim a dru-
hém ctvrtleti 2022 se pohybovala okolo 200 €/MWh. Ve tfetim ctvrtleti
2022 se pramérna cena elektfiny zvysila na asi 380 €/MWh a ve ¢tvrtém
¢vrtletd opét nasledoval pokles na 200 €/MWh. V roce 2023 se v kazdém
ctvrtleti spotové ceny elektfiny postupné snizovaly z piiblizné 130 €/MWh
na 86 €/MWh a tento trend pokracoval 1 v roce 2024. Pro kontext doplnim,
ze v roce 2019 a 2020 se pramérna spotova cena elektfiny pohybovala okolo
40 €/MWh a 34 €/MWh.”” Udalosti druhé poloviny roku 2021, pocitek
valky Ruska na Ukrajiné a nasledny rtst cen elektfiny zpusobili tfi véci.
Zaprvé, bezmala milion zakaznfka se ocitl bez dodavatele elektfiny a po pre-
chodu do rezimu dodavatele posledni instance (DPI)*" museli hledat doda-
vatele nového.

Za druhé, spotfebitelé, jejichz smlouva o dodavkach elektfiny byla zalozena
na zpusobu urceni ceny pfimo zavislém nebo odvozeném od zmén ceny
na organizovanych trzich, byli vystaveni vysokym cenam a ne vzdy obchod-
nici spotiebitele o tizicich téchto smluv dostate¢né informovali.>

Za tfeti, vSichni dodavatelé se strategif nakupu elektfiny na dlouhodobém
(forwardovém) trhu nakupovali elektfinu praveé tam, aby byli v budoucnu
schopni dostat zavazkim vici svym tehdejs$im zakaznikim a zaroven aby
byli schopni obslouzit byvalé zakazniky alternativnich dodavatelt.

3.3 Omezovani dynamickych tarifu

Upravu dynamickych tarifd (ve smyslu RTP) donedavna ¢eské energetické
pravo postradalo. Coz ovSem neznamena, ze by nabizen{ spotovych pro-
duktt a jejich prodej byl zakazan. Cilem této casti je shrnout limity dané
ceskym energetickym pravem pro uzavirani smluv s dynamickymi tarify
do konce roku 2023.

50 Annual electricity spot market prices in Czech Republic. Energy-Charts [online]. [cit.
3. 3. 2024]. Dostupné z: https://energy-charts.info/charts/price_average/chart.
htm?l=en&c=CZ&interval=year&legendltems=11&year=2020

51 Oproti podzimu 2021 je dnes institut DPI upraven obsahleji, a to v § 12a—12e¢ EnZ.

52 Pozor: u spotovych nabidek dodavatelti nenf zadna brzda pfi zdrazeni energie na burze.
Energeticky regnlaini sirad [online]. Oddéleni kancelafe Rady, 2022 [cit. 3. 3. 2024].
Dostupné z: https://tinyutl.com/5x8px99h
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Dle pravniho stavu do konce roku 2021 byl dle EnZ dodavatel povinen
informovat zakaznika o uplatnovanych podminkich dodavek elektiiny
a o cenach za dodavky elektiiny.”> Obdobny pozadavek byl stanoven i pro
zmeénu ceny a zménu podminek, v téchto piipadech bylo vyzadovano ozna-
meni nejpozdéji 30. den pfede dnem ucinnosti zmény.>* Pokud byl zikaznik
spotfebitelem, mél jej dodavatel v souvislosti s dynamickou smlouvou upo-
zornit na rizikovost téchto smluv a riziko cenotvorby nabizeného produktu,
coz bylo mozné dovodit ze zikona na ochranu spotiebitele® a jeho euro-
konformniho vykladu vzhledem k ¢l. 11 odst. 2 smérnice.*® Za zminku zcela
jisté stoji dalsi specifikum smluv s dynamickym urc¢enim ceny, a to nemoz-
nost vyuzit ustanoveni § 11a EnZ o odstoupeni od smlouvy z davodu zmény
ceny. Cena za elektfinu totiz logicky neni stanovena konkrétné, ale matema-
tickym vzorcem, ktery se nemeni. V piipadé Gpravy vzorce je samozfejmeé
moznost odstoupit od smlouvy zachovana, nebot’ se jedna o zménu jinych
podminek.

3.3.1 Zakon ¢. 287/2022 Sb. a posileni prav spotrebitele

Chaotické situace na trhu s energiemi na podzim 2021 zacali n¢kteti doda-
vatelé zneuzivat a nabizeli nezkuSenym spotfebitelim dynamické smlouvy,
pficemz ¢asto zamlcovali negativa takového zptsobu urceni ceny, na coz
upozorfioval ERU ji v 1ét¢ 20225 Podobné upozornil dTest na jev, kdy
vétsina dodavatelt energif pfestala koncem 1éta 2022 nabizet smlouvy s fix-
nfmi cenami, a proto se smlouvy se spotovymi cenami staly na kratkou dobu
jedinou moznosti pro sjednani nové smlouvy na dodavku elektfiny.*® Vlida
pfedlozila a Poslanecka snémovna schvalila v zaff 2022 v rezimu legislativni

53 §11a EnZ, ve znéni u¢inném od 1. 1. 2016 do 31. 12. 2021, oznacuje chranény sub-
jekt jako zakaznika (téz jako domdcnost a podnikajici fyzické osoby), znéni uc¢inné
od 1. 1. 2022 jiz pouziva pojem spotiebitel a podnikajici fyzickd osoba.

54§ 11a EnZ, shodné v obou znénich.

55 Zde zejména § 2 odst. 1 pism. b) ve spojeni s § 9 odst. 1 a § 5a zakona ¢. 634/1992 Sb,,
o ochrané spotfebitele.

5 ZELENKA, J. Spotové ceny energii: Vi spotfebitel, co to znamena? A mel
by mu to dodavatel vysvétlit? Pravni prostor [online]. 2022 [cit. 1.3.2024]. Dostupné
z https:/ /www.pravniprostor.cz/ clanky/obcanske-pravo/ spotove-ceny-energii-vi
-spotrebitel-co-znamena-mel-mu-dodavatel-vysvetlit

57 Energeticky regulac¢ni dfad, op. cit.

58 Regulace smluv se spotovymi cenami. d1esz [online]. 2023 [cit. 1. 3. 2024]. Dostupné z:
https:/ /www.dtest.cz/clanek-9961/regulace-smluv-se-spotovymi-cenami
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nouze novelu EnZ%| ktera do § 11c EnZ vloZila dva nové odstavce a umoz-
nila tak spotfebitelim rychle opustit své stavajici i nove sjednané smlouvy
se spotovymi cenami.

Odstavec 2 daval spotiebiteli, ktery sjednal smlouvu o sdruzenych sluzbach
dodavky elektfiny se zptisobem urceni ceny pfimo zavislym nebo odvoze-
nym od zmén ceny elektfiny na organizovanych trzich s elektfinou, pravo
vypovédét zavazek ze smlouvy s vypoveédni dobou v trvani 1 meésice, ktera
pocind bézet prvnim dnem meésice nasledujictho po doruceni vypovedi
dodavateli elektfiny. Divodova zprava zminuje nutnost zajistit efektivni
ochranu spotfebitelt pfed kontrakty, které mohou podléhat cenovym vyky-
vam z duvodu nestability trhi. Vzhledem k moznym negativnim dopadum
na spotiebitele, kteff by byli nuceni piili§ dlouho setrvavat v nevyhodném
smluvnim vztahu, byla kratka vypovédni doba nezbytna. Tato pravni Gprava

dopadala i na smlouvy sjednané pfed nabytim ucinnosti novely.®

3.3.2 Nafrizenivlady ¢.298/2022 Sb.:
ochrana spotrebitele, nebo omezeni?

O necelé tii mesice pozdeji, dne 14.12.2022, schvalila vlada natizeni
¢. 442/2022 Sb., kterym se méni nafizeni vlady ¢. 298/2022 Sb., o stano-
veni cen elektfiny a plynu v mimofadné trzni situaci, ve znéni nafizeni vlady
¢. 343/2022 Sb. (dale ,,nafizeni vlady ¢. 298/2022 Sb.“). Vysledkem, kromé
zavedeni cenového stropu na elektfinu a plyn, byl i zakaz sjednat se spo-
tiebitelem smlouvu o sdruzenych sluzbach dodavky elektfiny se zptusobem
urceni ceny piimo zavislym od zmén ceny elektfiny na kratkodobych orga-
nizovanych trzich s elektfinou a vztazenym k prabéhu hodinové spotieby
elektfiny, nejedna-li se o dodavku elektfiny do odbérného mista vybaveného
prabéhovym meéfenim elektfiny.

59 Zakon ¢ 287/2022 Sb., kterym se méni zakon ¢. 458/2000 Sb., o podminkach podnikani
a o vykonu statni spravy v energetickych odvétvich a o zméné nékterych zakont (ener-
geticky zdkon), ve znéni pozdéjsich pfedpisd, a zdkon ¢. 265/1991 Sb., o pasobnosti
organt Ceské republiky v oblasti cen, ve znéni pozdéjsich predpist.

60 Snémovni tisk 302/0, Novela z. - enetgeticky zikon — EU. Poslaneckd snémovna [online].
13.9. 2022, s. 31 [cit. 10. 4. 2024]. Dostupné z: https://www.psp.cz/sqw/text/otig2.
sqw?idd=216630
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Dle odavodnéni natizeni vlady maji smlouvy s dynamickym urcenim ceny
nejvetsi potencidl v kombinaci s IMS, protoze mize dochazet k cilenému
omezovani spotfeby na bazi hodin ¢i dni. Jako argument pro zakaz téchto
smluv u spotfebitelti s béznym elektromérem vlada uvadeéla spekulaci doda-
vatel na pokles ceny spojenou s prenosem rizika na zranitelné spotiebi-
tele, jejichz kratkodobé omezeni spotfeby nelze zméfit a zuctovat, protoze
se pouzije TDD.®' Toto zdivodnéni povazuji za ¢asteéné zavadéjici, nebot’
jednim ze znaka dynamickych tarift (byt’ v tomto ptipadé se nejedna o sku-
tecné RTP) je pravé pienos rizika na spotfebitele, ktery tim ma moznost
usetfit na rizikové prémii, kterou by jinak platil dodavateli.

Obdobné nelze v obecné roviné nesouhlasit s tvrzenim, ze ,,domdcnosti nejson
gnalé rizik spojemich s produktem navizanym na spotové ceny a prudé vikyvy v cené
spotu mobou gpiisobovat socidlni problémy, zejména v pripadech, kdy spotrebitel ani nema
mognost na ménu cen na velkoobchodnin trbu jakkoliv reagovat, tj. upravovat svoji
spotrebn“* Nicméne oduvodnéni vaimam jako siln¢ generalizujici a zcela
opomijejici legitimni potfebu informovaného a zkuseného spotiebitele,
ktery po vyhodnoceni situace na kratkodobém trhu s elektfinou bude chtit
zménit dodavatele a zpusob cenotvorby smérem k dynamictéjsimu typu.
Nadto se domnivam, Zze v té dobé¢ jiz G¢inna tprava opraviujici spotfebitele
k vypovézeni zavazku z takto rizikové smlouvy s vypovedni dobou v trvani
1 mésice, byla dostatecna.

Posledn{ argument uvedeny v odivodnéni se tyka cenového stropu
za dodavku elektfiny ve spojen{ s dynamickym urcenim ceny. Vlada pou-
kazuje na iluzi vyhodnosti smluv s dynamicky urcenou cenou ve spojeni
s cenovym stropem, ktery komentované nafizeni zavadi. Existovala totiz
obava, ze po skonceni platnosti cenovych stropt budou spotfebitelé s dyna-
mickymi tatify vystaveni rizikovym vlivim spotovych cen.®

61 Odavodnéni nafizeni vlady & 442/2022 Sb., kterym se méni nafizeni vlady
¢. 298/2022 Sb., o stanoveni cen elektfiny a plynu v mimotfadné trzni situaci, ve znéni
nafizeni vlady ¢ 343/2022 Sb. ODok [online]. Ministerstvo pramyslu a obchodu CR,
14.12.2022, s. 11 [cit. 10.4.2024]. Dostupné z: https://odok.cz/portal/services/
download/attachment/ KORNCM4EDESR/

2 Tbid,s. 11.

63 Tbid.
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Shora uvedené argumenty uvedené v odtvodnéni nafizenf vlady je nezbytné
vnimat v kontextu vyvoje cen elektfiny v letech 2021 a 2022 a situace,
ve které se vlada nachazela v prosinci 2022. Proto se motivace vlady a zako-
nodarce ohledné omezeni smluv s dynamickym urc¢enim ceny muze jevit
jako opodstatnéna. Nicméné, o vice nez rok pozdéji lze uvést dva poznatky.

Predn¢, dodavatelé elektfiny s dlouhodobou strategii nakupu, respektive
jejich zakaznici, v prabchu roku 2023 doplaceli na tuto bezpecnou a kon-
zervativai strategii.’* Zatimco v roce 2022 byly ceny elektfiny v cenicich
dominantnich dodavateld v prameéru vyrazné nizsi nez ceny spotové elek-
tiiny, v prabé¢hu roku 2023 tomu bylo pfesné naopak. Pramérna spotova
cena elektfiny v roce 2023 ¢inila pfiblizn¢ 2700 Ké/MWh (vychézi z vypo-
¢tu 100 €/MWh + provize dodavateli 300 K¢/MWh), kdezto dlouho-
dobé tarify tradi¢nich dodavatelt nabizely po vétsinu roku ceny v rozmezi
5000 K¢/MWh az 9000 K¢/MWh (pfipominiam, ze cenovy strop ¢inil
5000 K¢/MWh, rozdil mezi fixni ¢ spotovou cenou a cenovym stropem
hradil stit).®
Za dalsi, ncktefi alternativni dodavatelé elektfiny si se zakazem sjednavani
novych smluv se zpusobem urceni ceny piimo zavislym od zmén ceny
elektfiny na kratkodobych organizovanych trzich s elektfinou a vztaze-
nym k prab¢hu hodinové spotieby elektiiny poradili v pravdé kreativné.
Jestlize do konce roku 2022 nabizené smlouvy se spotovymi tarify fungo-
valy na principu dopfedné placenych zaloh a nasledném vyactovani vysledné
ceny stanovené vzorcem (ktery pocital s nakupy na dennim a vnitrodennim
trhu a uplatnénim kiivky TDD) v danych intervalech (napiiklad mésicnich),
v roce 2023 jiz nebylo mozno z diavodu shora komentovaného nafizeni
vlady ¢. 298/2022 Sb. tyto smlouvy nabizet novym zikaznikim — spotiebi-
telim bez IMS. K uspokojeni spotiebitelt lacnych po nizsich cenach zacali
64 Bezpecnou zejména v kontrastu ke spekulativm’ nakupni strategii skupiny Bohemia
Energy a dalsich alternativnich dodavatelt, na coz dominantn{ dodavatelé energif casto
upozortiujf (KRYZOVA, S. Milionim hd1 klesne cena elektfiny. Vyrazné, shbu]c séf
CEZ Prodej. Sexnam Zprivy [online]. 21.9.2023 [cit. 1.3.2024]. Dostupné z: https://
WWW.S€zZnamzpravy. cz/clanek/ekonomika-firmy-milionum-lidi-klesne-cena-elektriny-
-vyrazne-slibuje-sef-cez-prodej-237116
65 Porovnani spotovych cen energif a cen zakladnich produkti dominantnich dodavateli
za rok 2023. TZBinfo [online]. 17.1.2024 [cit. 1.3.2024]. Dostupné z: https://www.

tzb-info.cz/ ceny-paliv-a-energii/ 26349-porovnani-spotovych-cen-energii-a-cen-zaklad-
nich-produktu-dominantnich-dodavatelu-za-rok-2023
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tito dodavatelé nabizet smlouvy s ur¢enim ceny odvozenym od praméru
spotovych cen za poslednich 12 mésicu, ptipadné s mésicni fixaci ceny, kdy
nakup komodity probihal s urcitym kratkym casovym predstihem.

V piipadé smlouvy s konzervativnéj$im stanovenim ceny na zakladé pru-
meérné spotové ceny za predchozich 12 meésica se muze jednat o spekulaci
dodavatele na nizs$f ceny elektfiny na kratkodobych trzich v prab¢hu plnéni
zavazku (pokud samoziejmé elektfinu nenakoupil predem), princip je ale
shodny s bézné nabizenymi fixnimi tarify — opakované dopfedné placené
zalohy a vyuctovani jednou za rok. Tarify s mési¢ni fixaci naopak vice pfi-
blizujf spotfebitele ke spotovym cenam a jsou rizikovejsi. Dle En”Z ve znéni
ucinném do 31.12. 2023 byly i tyto smlouvy povazovany za smlouvy se zpu-
sobem urceni ceny odvozenym od zmén ceny elektfiny na organizovanych
trzich s elektfinou, protoze cena nebyla pfedem urcena, ale nepfimo se odvi-
jela od zmeén ceny na organizovanych trzich. Proto pouzije se ustanoveni
§ 11c odst. 2 o zakonné vypovédni dob¢ 1 mésic (s pocatkem béhu v prvni
den nasledujici po doruceni vypovédi dodavateli). Vyse ceny nebyla urcena
smluvneé, ale pouze vzorcem, proto nebylo mozné aplikovat ustanoveni § 11a
EnZ o véasném oznameni zméné ceny ¢i smluvnich podminek. Postacovalo
tedy spotiebiteli oznamit cenu na piislusny mésic v prvni den piislusného
mésice (napf. cena elektfiny za mésic prosinec mohla byt spotfebiteli ozna-
mena 30. 11. nebo i 1. 12.).

3.4 Dynamické tarify v Lex OZE

V zat 2023 poslalo Ministerstvo primyslu a obchodu CR (ddle ,,MPO®)
do mezirezortntho pfipominkové fizeni navrh novely Lex OZEIIL, kte-
rou se méni EnZ a nékteré dalsi zakony. Tato energetickd novela ma spo-
lecné s novelou Lex OZEI% a Lex OZE I dokoncit transpozici evrop-
ské legislativy v oblasti moderni elektroenergetiky, mimo jiné zapracovava
Smérnici (EU) 2019/944, kterd je soucasti Ctyvrtého energetického balicku.
Zatimco Lex OZE I zvysila hranice instalovaného vykonu vyrobny, do kte-
rého neni nutno disponovat licenci do 50 kWp, a Lex OZEII se primarn¢
66 Novela Lex OZE I byla vyhlagena ve sbirce zakont jako zikon ¢. 19/2023 Sb. a nabyla
ucinnosti 24. 1. 2023.

67 Novela Lex OZE I byla vyhlasena ve sbirce zakont jako zakon ¢. 469/2023 Sb. a z velké
C¢asti nabyla u¢innosti 1. 1. 2024.
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zabyvala principy komunitni energetiky, zejména vytvafeni energetickych
spolecenstvi a sdileni elektfiny, Lex OZE I11 se soustfedi na zavedeni pravi-
del pro akumulaci (ukladani energie), agregaci flexibility®® a dynamické tarify.
V této podkapitole se hodlam zaméfit na prvotnf tpravy dynamickych tarift
v CR, proces jejich piijimani a mozné kontroverze s tim spojené.

Navth novely Lex OZEIII obsahoval velmi komplexni dpravu dynamic-
kych tarifa. Jednalo se o definici dynamické ceny, ktera se téméi shodovala
s ¢l. 2 bodem 15 smérnice®, pficemz v diivodové zpravé MPO poukazovalo
na nutnost vybavit odbérnd mista spotiebiteld IMS, aby byli spotfebitelé
schopni upravovat svou spotiebu v realném case a benefitovat z pribézného

vyactovani.” !

Daile by novela upravila § 11¢, ktery ve znéni zdkona ¢. 287/2022 Sb. daval
spotfebiteli s dynamickym tarifem pravo vypoveédét smlouvu se zkracenou
vypovédni dobou, a to takovym zpusobem, Ze by celou tpravu tykajici
se dynamickych tarifa presunula do zcela nového § 11ca.

Navrhovany § 11ca se mél delit do 5 odstavet, které by upravovaly:
1. informacni povinnost dodavatele vici spotiebiteli pfed ucinénim
zavazné nabidky, v ramci které bude spotfebitel seznamen s vyho-
dami a riziky produktu, zptisobem cenotvorby a 0 moznosti zahajit

68 Flexibilitou navrh rozumi schopnost fizené zmény odbéru nebo dodavky elektfiny
v soustavé, agregacni ¢innosti rozumi sdruzovani flexibility.

6 Pro srovnani uvadim znéni smérnice: ,smlonvon s dynamickym uriovanim ceny elektiiny
[se rozumi] smzlouva o doddvkdch elektiiny mezi dodavatelem a konelnym zdkaznikem, kterd odrazi
cenové meény na spotovych tryich véemé dennich a vnitrodennich trhi, v intervalech odpovidajicich
pringimensim Cetnosti vyporddani trinich transakct; a znéni navrhu novely Lex OZE I11: dynamickon
cenou prisob urcent ceny 3a doddvkn elektiiny nebo plynu tak, Ze se v priibéhu doby trvani zdvazku
ze smlouvy méni v piimé avislosti na méndch cen elektiiny nebo plynu na kratkodobych trzich
s elektrinon nebo plynem v casovych intervalech, které odpovidaji nejméné obchodni periodé vyporaddni
obchodsi na téchto trich.

70 Cj. OVA 1186/23 — Materidl: Navrh zdkona, kterym se méni zakon ¢. 458/2000 Sb.,
o podminkach podnikani a o vykonu statni spravy v energetickych odvétvich a o zméné
nekterych zakona (energeticky zakon), ve znéni pozdéjsich predpist, a dalsi sou-
visejici zakony. ODok [online]. Ministerstvo pramyslu a obchodu, 21.9.2023, s. 9
[cit. 10.4.2024]. Dostupné z: https://www.odok.cz/portal/services/download/
attachment/ ALBSCVVM56W9/

71 Cj. OVA 1186/23 — Duvodova zprava: Navrh zikona, kterym se méni zikon ¢
458/2000 Sb., o podminkich podnikini a o vykonu stitni spravy v energetickych odvét-
vich a o zmén¢ nekterych zdkont (energeticky zakon), ve znéni pozdéjsich predpisa,
a dalsf souvisejici zakony. ODok [online]. Ministerstvo pramyslu a obchodu, 21.9.2023,
s. 26 [cit. 10.4.2024]. Dostupné z: https://www.odok.cz/portal/services/download/
attachment/ ALBSCVVM570]/
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dodavky pouze v ptipade, Ze je odbérné misto vybaveno prubé¢hovym
meéfenim (IMS),

2. pravo spotfebitele vypoveédeét zavazek ze smlouvy s vypovédni dobou
v trvani 1 mésice (shodné s ptvodnim § 11c odst. 2),

3. zakaz sjednan{ dynamické smlouvy se spotiebitelem, absentuje-li
odbérné misto spottebitele IMS, pficemz navrh nabizi dve varianty:
a) uplny zakaz sjednani dynamické smlouvy do odbérného mista,

které nen{ vybaveno IMS,
b) castecny zakaz ve smyslu nemoznosti plnéni zavazkt z dynamické
smlouvy na obdobi, nez bude instalovan IMS,

4. rozsiten{ protekcionistickych ustanoveni odstavct 1-3 1 na smlouvy
s jinym zpusobem urcen{ ceny pfimo zavislym na zménich cen
komodity na organizovanych trzich bez moznosti spotfebitele reago-
vat zménou odbéru nebo zrusenim zavazku,

5. zdanlivost ujednani opraviujici dodavatele ke zméné sjednané ceny
na dynamickou cenu nebo na dynamické cené zavislé bez vyslovného
souhlasu spotiebitele (shodné s pavodnim § 11c odst. 3).

Duvodova zprava k § 11ca na jednu stranu pfiznava benefity dynamickych
smluv ve smyslu pfiblizeni cenotvorby dodavek komodity co nejblize prove-
denym obchodim a tim profitu zakaznikt z aktudlnich trznich cen, na druhé
strané opakované zduraznuje vyznamnou nejistotu zpusobenou moznou
nestabilitou koncovych cen.”

Tteti odstavec predstavuje pfeneseni zakazu sjednani smlouvy s dynamickou
cenou z naffzeni vlady ¢. 298/2022 Sb. (4¢inné do 31. 12. 2023) na zikonnou
uroven. MPO v duvodové zpravé opét argumentuje naprostou nevhodnosti
spotovych produktt vzhledem k absenci IMS v odbérnych mistech a nut-
nosti uzit{ TDD. Rizika dopadu cenovych ujednani, kterda nemohou zohled-
nit flexibiln{ chovani spotfebitele napifklad v obdobi extrémné vysoké ceny,
jsou dle MPO natolik vyznamnd, ze je nutné se pfistoupit k zdkazu RTP
tarifa pro spotiebitele bez IMS.”

Protoze obdobné dusledky jako RTP tarify na odbérnych mistech spo-
tiebitele bez IMS mohou mit i jiné typy smluv, které striktné nespliuji

72 (:Z] OVA 1186/23 — Duvodova zprava, op. cit., s. 26.
73 Cj. OVA 1186/23 — Davodové zprava, op. cit., s. 27.
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definici smluv s dynamickou cenou, navrhovalo se v odstavci 4 upravit
i tyto. Ma se opét jednat o takové smlouvy, kdy nen{ pevné stanovena cena,
ale pouze cenova formule, jejiz vysledek se spotfebitel dozvi az na konci
zactovaciho obdobi, kdy jiz nebude mit moznost reagovat upravou spo-
tieby, ale ani ukoncit zavazek.” Zaroven by ale odstavec 4 nemél branit pro-
duktim kratkodobych fixaci (typicky mésicnich), kdy pfed prolongaci sdéli
dodavatel zakaznikovi vysledek cenové formule a zaroven je smluvné spo-
tiebitel opravnén zavazek zrusit a zamezit tak prolongaci smlouvy za cenu,
kterou pfi sjednani neznal.”™ ™

Stale by platilo, ze smlouvy s dynamickou cenou jsou spotfebitelim s odbér-
nym mistem bez IMS zapovézeny zcela, ale uzavirani smluv s uréenim ceny
odvislym od cen na organizovanych trzich (nikoliv pouze kratkodobych)
je za urcitych podminek mozné.

3.4.1 Lex OZE lll v mezirezortnim pfipominkovém fizeni

V ramci meziresortntho pfipominkového fizeni vznasely k § 11ca odst. 3
piipominky tfi resorty, které zadaly jeho odstranéni. Konkrétné se jednalo
o ministerstvo zivotniho prostiedi (MZP), ministerstvo zemédélstvi (MZE)
a ministerstvo prace a socidlnich véci (MPSV).”

MZE a MZP formulovala pfipominky téméf identicky. Oba resorty uva-

déji, ze takové omezeni dynamickych tarifa je v evropském kontextu neob-

vyklé a ze takto silnd ochrana spotiebitele muze byt i kontraproduktivni.

Udajné lze smlouvu s dynamickou cenou nahradit smlouvou s konkrétni

mési¢ni cenou, coz ubira produktu na transparentnosti v oblasti cenotvorby

(namisto navazani na ceny na kratkodobych trzich mtze dojit ke stanovo-

vani ceny bez piislusného cenového vzorce). Dale pripominaji, ze vyssi miry

ochrany lze dosiahnout stanovenim kratké vypovédni doby.™

74 Cj. OVA 1186/23 — Dévodovi zprva, op. cit., s. 28.

75 C] OVA 1186/23 — Duvodova zprava, op. cit., s. 29.

76 Cj. OVA 1186/23 — Material, op. cit., s. 10.

77 Je na misté zminit, ze vSichni tfi mmlstn piislusnych ministerstev jsou éleny KDUCSL.

78 C] OVA 1186/ 23 - Vyporadani pfipominek: Navrh zakona, kter}m se méni zakon
¢. 458/2000 Sb., o podminkich podnikani a o vykonu stitni spravy v energetickych
odvétvich a o zméné nekterych zakonua (energeticky zakon), ve znén{ pozd¢jsich pred-
pist, a dalsi souvisejici zakony. ODok [online]. Ministerstvo pramyslu a obchodu,

14.12.2023, s. 56, 61 [cit. 10.4.2024]. Dostupné z: https://odok.cz/portal/services/
download/attachment/ KORNCM4EDGKR/
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MPSV se vyjadiilo obdobné nesouhlasné k pausalnimu zakazu dynamickych
cen pro zakazniky spotfebitele, ktefl nedisponuji IMS. Kromé duvodi spo-
le¢nych s MZE a MZP srovnavalo MPSV dynamické smlouvy s podpisem
smlouvy s tifletou fixaci v nevhodny okamzik a upozornovalo na negativni
dopad na konkurenceschopnost mensich dodavatela a v dasledku na nega-
tivai dopad na hospodafskou soutéz a koncové zakazniky.”

MPO vsechny pozadavky na vypusténi problematického ustanoveni zamitlo
apoukazalo na dulezitost upravy praveé vzhledem ke Smérnici (EU) 2019/944.
Taktéz uvedlo na pravou miru problematiku ne/vyhodnosti fixnich a dyna-
mickych tarifi — ackoliv se udajné muze zdat, Zze spotové produkty jsou
vyhodngjsi a levnéjsi nez fixované dodavky, muaze v ptipadé extrémni vola-
tility kratkodobych trht dojit k vyraznému ristu cen, a to bez povsimnuti
spotfebitele. Toto riziko mélo byt eliminovano zahrnutim zdkonné mésic¢ni

80

vypovedni doby.

3.4.2 Nékolik poznamek k dynamickym tarifim v Lex OZE IlI

Tézko se lze ubranit dojmu, ze kazdy ze subjektd zucastnénych v pfipomin-
kovém fizeni takfikajic kope za jiny tym — a ani jednomu nemusi nezbytné jit
vyhradné o blaho spotfebitele samotného.

Tento pocit je na jedné stran¢ velmi siln¢ podpofen opakujici se argumen-
taci ministerstev, ktera vznesla pozadavek na vypusténi problematického
§ 11ca. Ze se jednd o nadmérné ochranitelské pojeti ochrany spotiebitele
a ze podpis smlouvy s tifletou fixac{ muze byt méné vihodny nez dyna-
mickd smlouva, se sice muze jevit jako validni argument, ale zaroven velmi
podobné argumenty v médiich prezentuje vykonny feditel Asociace nezavis-
lych dodavatela energii.*!

Na strané druhé je MPO, které jakoby délalo vse proto, aby spravné trans-
ponovalo Ctvrty energeticky bali¢ek a ochranilo spotiebitele, ale v prabéhu
zapomnelo na posileni prav zakaznika (spotfebitele) a jeho pozice na trhu,

79 Cj. OVA 1186/23 — Vypotadani piipominek, op. cit., s. 107.

80 Cj. OVA 1186/23 — Vypofadani pfipominek, op. cit., s. 107.

81 TRAMBA, D. Lobbisté proti volnému trhu. Novely energetického zakona ztiZily cestu
k levnéjsi elekttine. Ekonomicky denik [online]. 30.1.2024 [cit. 1.3.2024]. Dostupné z:
https:/ /ekonomickydenik.cz/omezovani-volneho-trhu-novely-energetickeho-zakona-
-ztizily-cestu-k-levnejsi-elektrine-a-plynu/
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coz je dalsi princip energetického prava EU. Pramérny spotfebitel, za pied-
pokladu, Ze je v rozumné mife informovany, pfiméfené pozorny a obe-
zietny, pfed uzavienim obdobné smlouvy uvazuje produkt ¢i sluzbu jak
z hlediska uspokojeni potfeb, tak z pohledu nakladi. Da se tudiz chapat
pozadavek na informovan{ o cenotvorbé a rizicich spojenych s danou sluz-
bou.” Jakmile je ovSem tento pozadavek prokazatelné naplnén, tézko se pfi-
stupuje na ideu, ze by se spotfebitel neumél rozhodnout a musel byt nadale
tak intenzivné chranén.

MPO v davodovych zpravach i v komunikaci s vefejnosti rado a hodné
pracuje s ideou ochrany zranitelnych skupin zakaznikt pfed dynamickymi
tarify jako rizikovymi produkty, na kterych lze mnoho usetfit, ale i mnoho
prodeélat.®’ Nabizi se tudiz otizka, jak se bude MPO v budoucnu vyrovnavat
s energetickym pravem EU, které si klade za cil, aby ,,vSichni spotfebitelé
by méli mit moznost vyuzivat vyhod plynoucich z pfimé acasti na trhu“*,
a zdali s piibyvajicim poctem instalovanych IMS bude eskalovat snaha chra-
nit spotfebitele pred trznimi jevy.

Za dalsi, casto se strasi zmiflovanymi dramatickymi cenovymi vykyvy u spo-
tovych tarifd a potencialnim rizikem pro zakazniky s odbérnym mistem
s béznym elektromérem. Pfi ¢teni davodové zpravy novely LEX OZE 111 Ize
nabyt dojmu, ze se nevhodné zameénuji kratkodobé cenové vykyvy na vnit-
rodennim trhu s dlouhodobymi cenovymi vykyvy v fidu tydnt az mésict.®
Na vykyvy na vnitrodennim trhu totiz skute¢né nemuize zakaznik s béznym
elektromérem logicky reagovat okamzitou zménou chovani, pfesto se jeho
vyuctovani fidi TDD a nedojde k dramatickému narustu ceny. V ptipadé
dlouhodobého zvyseni ceny bude zakaznik difve ¢i pozdéji zasazen v kaz-
dém piipade, lhostejno zdali ma tarif fixni ¢i dynamicky. Proto byly cenové
stropy na elektfinu zavedeny nejenom v CR, ale i v Norsku, kde dynamické
tarify pouziva vétsina zakaznika.*

82 ZELENKA, op. cit.

83 TRAMBA, op. cit.

84 Napiiklad preambule bod (37) smérnice ¢. 944/2019.

85 Cj. OVA 1186/23 — Divodova zprava, op. cit., s. 27.

86 Explained: Why Is Electricity So Expensive In Norway Right Now? Life in Norway
[online]. 5.9.2022 [cit. 1.3.2024]. Dostupné z: https://wwwlifeinnorway.net/
why-is-electricity-so-expensive-in-norway-right-now/
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3.4.3 Tajemné zmizeni § 11ca

Duvod, pro¢ jsem o § 11ca v navrhu novely Lex OZEIII v pifedchozi
¢asti mluvil v minulém case, je prosty. Ustanoveni § 11ca spole¢né s defi-
nici dynamické ceny v § 2 a s § 11c z navrhu novely Lex OZE 111 zmizelo
(resp. v materidlu ve verzi pro jednani vlady ze dne 22. 12. 2023 jiz tato usta-
noveni chybi). Zvlastni, ale rozhodné ne neobvyklou souhrou okolnosti
se totiz tato ustanoveni ocitla v pozménovacim navrhu poslanci Adamce,
Slavika, Telekyho a Mullera (dale ,,PN*) k navrhu novely Lex OZE IL.¥

Znéni §1lca je téméi totozné s puvodnim vladnim navrhem, pouze
odstavce 3 a 5 doznaly zmény (dle mého nazoru k lepsimu) a jsou srozu-
mitelnéjsi. Odstavec 3 stanovi podminku nabyti uc¢innosti smlouvy osaze-
nim odbérného mista prab¢hovym méfenim (IMS). Odstavec 4 v prvni vete
piikaze pouzit odstavce 1 a 2 i na smlouvy s jinym zplsobem urceni ceny
zavislym na zménach ceny elektfiny na organizovanych trzich s elektfinou.
V druhé véte je ucinnost téchto typa smluv podminéna smluvnim nastave-
nim, které dovoluje spotfebiteli reagovat na oznameni urcené (tj. dle vzorce
vypoctené) ceny zrusenim zavazku nebo pfechodem na jiny tarif.

Nam jiz dobfe znamé smlouvy s mésicni{ fixaci mohou i po této novelizaci
zustat ucinné za pfedpokladu, ze vypoctena cena za dodavku bude ozna-
mena nejpozdéji tak, aby mohl spotiebitel v souladu s odst. 2 smlouvu vypo-
veédét s vipoveédni dobou v trvani 1 mésic®, nebo aby mohl zahdjit odbér
elektfiny za cenu jinou nejpozdéji ke dni dcinnosti urcené ceny.

PN byl v tomto znéni schvalen hospodafskym vyborem PS PCR
dne 23.11.2023 a pozdéji byl navrh zdkona Lex OZEII vcetné shora
komentovaného PN schvalen jak Poslaneckou snémovnou, tak Senatem,
a po podepsani prezidentem nabyl platnosti 31.12.2023 a ucinnosti
1.1.2024. Tim byl, alespon prozatim, pfibé¢h dynamickych tarifti v ¢eském
energetickém pravu dokoncen.

7 ADAMEC, 1, SLAVIK, J, TELEKY, R, MULLER, T. Pozméfovaci navrh
¢. 3626, Snémovni tisk 487, Novela z. — energeticky zakon — EU. Poslaneckd snémovna
Parlamentu CR [online]. 14.11.2023, s. 78 [cit. 10.4.2024]. Dostupné z: https://www.
psp.cz/sqw/text/orig2.sqwridd=238541

88 Oznameni vypoctené ceny tedy musi prob¢hnout minimaln¢ 1 mésic pred zahdjenim
dodavky.
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4 Pribéh nekonci

Na prelomu roku 2024 a 2025 se Lex OZE 111 vraci na scénu. Jeho hlavni
myslenkou je stale akumulace flexibility poskytované dcastniky trhu s elek-
tiinou a posileni ochrany zakaznika. Avsak v médiich Parlamentem pro-
jednavana novela dostala vice pozornosti kvuli navrhu na snizeni podpory
pro obnovitelné zdroje. Na konci ledna 2025 pak Senat navrh zédkona vra-
til Poslanecké snémovné s pozménovacimi navrhy. Obecné Lex OZE 111
nepfinasi ve vztahu k dynamickym tarifim zadné zasadni koncepcni zmény,
téméf vyhradné se jednd transpoziéni ustanoveni Smérnice (EU) 2019/944.
Zaroven nebyla nova ustanoveni tykajic{ se dynamickych tarift zasahem
Senatu nijak dotcena. Presto i tato zaslouzi pfiméfenou davku pozornosti.

4.1 Zakaznik, obchodnik & jejich prava a povinnosti

CL 11 Smérnice (EU) 2019/944 pivodné udaval clenskym statim povin-
nost piizpusobit regulacni ramec tak, aby bylo umoznéno obchodnikiim
s elektfinou nabizet smlouvy s dynamickym urcenim ceny a zdkazniky radné
informovat, tak zakaznikim uzavfeni téchto smluv umoznit. Tato povinnost
byla sice splnéna jiz ve shora zminiovaném PN z konce roku 2023, jenomze
poné¢kud zvlastne. Lex OZE 11 pravo zakaznika uzaviit a povinnost obchod-
nika® nabizet a uzaviit smlouvy s dynamickym urcenim ceny elektfiny sta-
novil s odlozenou uc¢innosti od 1.7.2024. Dtvodova zprava vysvétlyje,
ze obchodnici se budou muset technicky a administrativné pfipravit.”’

Jinymi slovy, omezeni smluvni volnosti uzavirat smlouvy s dynamickym urce-
nim ceny odkladu nesneslo’, ale poskytnuti dostatku ¢asu, aby se obchod-
nici mohli pfipravit, vhodné bylo.”

Doposud posledni zmény patrné §28 a § 30 doznaji v Lex OZEIII
v duasledku Reformy trhu s elektfinou (Electricity Market Design Reform,

89 Povinnost obchodnika, ktery dodava elektfinu do nejméné¢ 200000 odbérnych mist
zakaznik; mimochodem jedna se o doslovné prevzeti z ¢l. 11 odst. 1 smernice.

9% ADAMEC, SLAVIK, TELEKY, MULLER, op. cit., s. 12.

91 Deélo se tak v obdobi, kdy ceny elektiiny zacaly klesat, tudiz argument ochranou spotfe-
bitele pozbyva smyslu.

92 Zatimco v zimé 2022 v prabé¢hu energetické krize pravni dprava tykajici se obchod-
nikt nabyvala Gc¢innosti okamzit¢ po publikaci predpisu ve Sbirce predpisu zcela bez
problému.
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znama ijako EMDR).” Jedna se zejména, zfejmé ijako pouceni z energetické
krize, o rozsifeni povinnosti zajistit pravo koncového zakaznika na uzavieni
smlouvy nejenom s dynamickym uréenim ceny, ale i s fixn{ cenou na dobu
minimalné jednoho roku (a povinnost obchodnika nabizet a uzavfit tyto).”

4.2 CBA&IMS

MPO ma vici Evropské komisi informacni povinnost v riznych oblastech,
pfedné se jedna o zajistén{ kratkodobé a dlouhodobé energetické bezpecnosti
a sobéstacnosti. Nove by mélo ministerstvo v souladu se smérnici informo-
vat také o vysledcich CBA zavedeni IMS v plynarenstvi a elektroenergetice.”

Dile, pfestoze MPO jiz od roku 2011 dle EnZ* zpracovava analyzy zavedeni
IMS, Lex OZE 111 uvede EnZ do souladu se smérnici. Dojde tim k zakot-
ven{ nutnosti CBA opakovat co 4 roky v pfipadé negativnich vysledka.””

V souvislosti s hromadnym nasazenim IMS (potazmo prabéhovym méfe-
nim) od cervence 2024 je nutné splnit pozadavek smérnice”™ na pravidelné
sledovani pfinosu pro spotfebitele, vivoj nasazovani a s nim spojené naklady.
Tento monitoring dle novely provadi MPO, a to v budoucim § 16 odst. 1
pism. k) EnZ.”

Z pohledu infrastruktury je pak poslednim zasadnim doplnénim dynamic-
kych tarifa povinnost PDS informovat zakaznika o blizici se instalaci IMS
a poskytnout mu rady a informace tykajici se vyhod a uzivani zafizent, jakoz
i informovat o zpracovani osobnich udaju a stanovit pravidla pro piipad,
ze si zakaznik sam o instalaci IMS pozida. Tato transpozice'” se projevuje
nové vlozenym odstavecem 9 v § 49 EnZ.'"!

95 Zde konkrétné Smérnice (EU) 2024/1711, kterd novelizovala ¢l. 11 Smérnice (EU)
2019/944.

94 Senitni tisk ¢. 38, Novela z. - energeticky zdkon — EU [online]. Poslaneckd snémovna
u CR, 7.1.2025 [clt 3.3.2025], s. 57, 61. Dostupné z: https://www.psp.cz/sqw/text/
orig2.sqw?idd=216630

95 ,s.25,a¢l 19 odst. 2,4 a 5 a piilohy II bodu 1 smérnice.

96 § 16 odst. 1 pism. i) EnZ.

97 Senatni tisk ¢. 38, Novela z. —energetlcky zakon—EU, op. cit., s. 25; C. 19 odst. 5 smérnice.

98 CL 19 odst. 4 a &l. 21 odst. 2 pism. c) smérnice.

99 Puavodni vladni navrh Lex OZE I1I tuto zpravoda]skou povinnost nesystematmk; pride-
luje ERU, ten se v prabéhu pfipominkového fizeni vymezil a monitorovaci a zpravodaj-
skd ¢innost byla pfesunuta do puasobnosti MPO.

100 C1. 20 prvni pododstavec pism. f) a ¢l. 21 odst. 2 pism. a) smérnice.

101 Senatni tisk ¢. 38, Novela z. — energeticky zakon — EU, op. cit., s. 67.
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Je poné¢kud zarazejici, ze shora uvedena ustanoveni nedostala takiikajic
speedtrack v podobé¢ poslaneckého navrhu pfi projednavani Lex OZE 11 tak,
jako tomu bylo u zejména u § 11ca a § 28 odst. 1 pism. i) a § 30 odst. 3. Preci
jenom, pokud bylo na podzim 2023 jasné, ze Lex OZE 111 nenabude u¢in-
nosti do 1.1.2024, bylo pravdépodobné obdobné blahové predpokladat,
ze se tak stane do 1. 7.2024. Ptitom toto datum je zasadni pro zahédjeni hro-
madného nasazovani IMS. Dokud totiz nebude v § 49 EnZ vlozeny novy
odst. 9, hrozi zakaznikim, u nichZ se instaluje IMS, Ze nebudou korektné

informovani.!”

5  Zavér

Cely legislativni proces a okolnosti pfijiman{ ¢eské upravy dynamickych
tarifa ve mné vzbuzujf jistou nedtvéru. Nad ramec pochybnosti nad odu-
vodnénimi MPO a dalsich ministerstev ohledné § 11ca, které jsem komen-
toval vyse, vyvstavaji i dalsi otazky.

Predné, pro¢ byla Gprava dynamickych smluv kvapné pfesunuta z novely
Lex OZE 111 a tzv. ptilepena k novele Lex OZE 11, ktera jiz byla v Poslanecké
snémovné? Nabizi se otazka, zdali muze existovat spojitost mezi zmifno-
vanym vyvojem cen elektfiny v roce 2023, relativné drahymi fixnimi tarify
dominantnich dodavatelt a uspiSenim legislativniho procesu. Nebyt pfile-
peni § 11ca EnZ k Lex OZEII, bylo by mozné od 1.1.2024, po skonceni
ucinnosti nafizeni vlady ¢. 298/2022 Sb., sjedndvat smlouvy s dynamickou
cenotvorbou i nadile.

Zavérem, je pozoruhodny vyvoj okolo implementace IMS. Pokud je pri-
bé¢hové méfeni zakladnim predpokladem pro efektivni vyuziti dynamickych
tarifud, jak tvrdi MPO, pro¢ nebyla uspisena i tato ustanoveni spojend s jeho
nasazenim? Prestoze zdrzen{ Upravy monitorovaci a analytické pusobnosti
MPO patrné nebude mit markantni dopad na jednotlivce, absence infor-
macni povinnosti PDS vici budoucimu zakaznikovi s IMS muze mit nepiiz-
nivé dopady na koncového zakaznika. Pravdépodobné nebude negativni vliv
tohoto postupu zasadni vzhledem k relativné pomalému tempu instalace,

102 Autor se domnivé, ze pfedmétna ustanoveni smérnice nelze podiadit pod konkrétni

obecnou pravni zasadu, nemaji proto de facto horizontalni pfimy ucinek a zakaznik
by se téchto ustanoveni nemohl v ptipadé¢ nedodrzeni ze strany PDS domoci.
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ale rozhodné¢ se jednd o silné¢ nesystematicky pfistup, bohuzel typicky
pro ceské energetické pravo.

Tato prace zmapovala institut dynamickych tarif, jeho chapani v Evropé,
jeho podivuhodny vztah s ¢eskym energetickym pravem a jeho postup-
nou implementaci do naseho pravnfho systému. Z vyse popsanych uda-
losti a jejich pozadi vyplyva, ze ¢esky elektricky valeik s dynamickymi tarify
se mozna (alespon prozatim) chyli ke konci. Nicméné, proménu ceské ener-
getiky z pohledu dynamickych tarifa a aktivace zdkaznikt a spotfebiteli
bude nadmiru zajimavé i nadale sledovat.
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Abstract

The war in Ukraine pushed many nations to reshape their energy policies and
to search for the new energy partners. Given the Czech Republic’s depen-
dence on Russian energy supplies, the country is actively seeking new, more
reliable energy partners worldwide to enhance its energy security and diver-
sify its supply sources. Thanks to its proximity and variable energy sources
Egypt can become the new Czech partner in pursuing new diversified energy
policy — an objective that aligns with the EU’s goals. However, while Egypt
offers the energy resources sought by the Czech Republic and at the same
time, the development of Egypt’s energy industry can create opportunities
for Czech and European businesses, Egypt remains an economy marked
by instability and a hight investment risk. This paper therefore examines
these opportunities and risks in the Egyptian energy environment.

Keywords

Egypt; Energy; Energy Sector; Gas; Investments; Investment Law; Oil;
Renewables.

1 Introduction

The war in Ukraine has compelled numerous nations to reconsider the direc-
tion of their national energy strategies and energy mix. Prior to the war, large
number of the European Union (hereinafter “EU”) member states were sig-
nificantly reliant on energy imports from Russian Federation.' For instance,

I ZACHMANN, G, MCWILLIAMS, B, SGARAVATTI, G. et al. The European
Union-Russia energy divorce: state of play. Bruege/ [online]. 2024 [cit. 1. 1. 2025]. Available
at: https:/ /www.bruegel.org/analysis/european-union-russia-energy-divorce-state-play
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approximately one-third of Europe’s energy consumption relied on gas, with
Russian Federation supplying around 40% of this imported gas.” However,
the war exposed the vulnerabilities of this structure. The EU more than
ever begun to recognize the challenges stemming from a lack of diversi-
fication in the energy sector. In response to Russia’s continued hostilities
and the resulting global energy market disruptions, the EU recognized the
urgent need to secure alternative energy sources. This led to the launch
of the REPowerEU strategy, a comprehensive initiative aimed at reducing
reliance on Russian fossil fuels and accelerating the transition to renewable
energy.’ The strategy outlines measures to diversify energy imports, invest
in renewable infrastructure, and enhance energy efficiency across EU mem-
ber states. Given its strategic proximity to Burope, its potential for green
energy development, as well as its abundant fossil fuel resources, Egypt has
emerged as a promising partner. In fact, Egypt appears to be well-positioned
to become a significant supplier of energy to European markets, contribut-
ing to the EU’s energy security and climate goals.* Moreover, the expansion
of Egypt’s energy sector presents considerable business potential for Czech
and BEuropean companies, offering opportunities for investment, technol-
ogy transfer, and industrial cooperation.

Before Putin’s invasion of Ukraine and even in the months that followed,
up until the Nord Stream explosion in September 2022, the Czech Republic
remained heavily reliant on energy commodity imports from Russian
Federation.” Therefore, as one of the countries most affected by new energy
demands, the Czech Republic recognizes the potential of the Egyptian

2 THOMSON, E. These charts show Europe’s reliance on gas before the war in Ukraine.
Waorld Economic Forum [online]. 2022 [cit. 5.12.2023]. Available at: https://www.wefo-
rum.org/agenda/2022/11/europe-gas-shortage-russia/

3 EUROPEAN COMMISSION. REPowerEU Affordable, secure and sustainable energy
for BEurope. European Commiission [online]. 2024 [cit. 1. 1. 2025]. Available at: https://com-
mission.curopa.cu/strategy-and-policy/ priorities-2019-2024 / curopean-green-deal /
repowereu-affordable-secure-and-sustainable-energy-europe_en

4 LEPIC, L. Zijem energetickych spolecnosti o Egypt roste. Dodavky plynu do EU mohou
posilit energetickou bezpecnost. OENERGETICE.CZ [online]. 2023 [cit. 5.12.2023].
Available  at: https://oenergetice.cz/zahranicni/zajem-energetickych-spolecnos-
ti-o-egypt-roste-dodavky-plynu-do-eu-mohou-posilit-energetickou-bezpecnost

5 STROUHAL, J. Cesko se zbavilo zavislosti na ruském plynu. Na véiné
Casy?  Forbes [online]. 2023 [cit. 5.12.2023]. Available at: https://forbes.cz/
cesko-se-zbavilo-zavislosti-na-ruskem-plynu-na-vecne-casy/
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energy market and has started to prioritize cooperation in the energy sector.®
However, given the complexities of the Egyptian business environment,
it raises the question of how risky it is for stakeholders, such as companies,
to engage in the Egyptian energy sector. This paper is trying to enlighten
this issue by focusing on Energy Investment Risk Assessment in Egypt with
the emphasis to Czech an EU’s energy needs.

2 Methodology

This Energy Investment Risk Assessment is divided into three sections. The
main addressees of this paper include business and government representa-
tives seeking to strengthen energy relations with Egypt, as well as members
of the academia with an interest in this topic.

The first part provides with the overview over the current situation
in Egyptian energy market same as over the commodities Egypt can offer
to the Czech Republic and in the broader sense to the EU. The second part
then focuses on the investment climate in Egypt taking in account both
the legal and political aspects of doing business in Egypt. The conclusion
summarizes the key knowledge and insights, leaving space for investors and
governmental representatives to make individual decisions.

3  Overview of Egyptian Energy Sector with
Emphasis to Czech State Energy Concept (SEC)

Traditionally, the Egypt’s energy sector is dominated by fossil fuels which
generate almost 90% (2022) of the Egyptian electricity,” out of which mostly
natural gas, fuelling 60% of Egypt’s energy needs across sectors including
electricity, industry, transportation, and manufacturing.® Moreover, Egypt
is the 3rd largest dry natural gas producer in Africa following the Algeria

6 CUCHY, O. Velvyslanectvi v Kéhife pofadalo férum k zelenému vodiku a energetické
bezpecnosti. Velyyslanectvi Ceské republik v Kabire [online]. 2023 [cit. 17. 2. 2024]. Available
at:  https://mzv.gov.cz/cairo/cz/obchod_a_ckonomika/aktuality/velvyslanectvi_v_
kahire_poradalo_forum_k.html

7 Egypt. Ember [online]. 2023 [cit. 17.2.2024]. Available at: https://ember-climate.org/
countries-and-regions/ countries/egypt/

8 SAMIR, S. The Gas Gambit: Egypt’s Bet on A Cleaner Future. Egypr Oil & Gas
[online]. 2024 [cit. 30.1.2025]. Available at: https://egyptoil-gas.com/features/
the-gas-gambit-egypts-bet-on-a-cleanet-future/
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and Nigeria’ and the energy exports revenues made up to 24% of the GDP
(2020) in the regional ranking."” Likewise, Egypt play pivotal roles in intet-
national fossil-fuels energy markets because of the Suez Canal ownership
which operates 12% of the wotld trade in general'! and it is a transit route
for liquefied natural gas (hereinafter “LNG”) and oil shipments travelling
from North Africa, Europe and North America to Asia. Additionally, the
Suez-Mediterranean (hereinafter “SUMED”) oil pipeline, an alternative
to the Suez Canal, serves as a strategic route for Persian Gulf oil. It trans-
ports oil from Ain Sokhna in the north through the country to the port
of Sidi Kerit, near Alexandtia, and onward to the Mediterranean region.'?

Also, as a result of United Nations Framework Convention on Climate Change
(hereinafter “UNFCCCP”) Paris Agreement ratification in 2017, in its second
updated Nationally Determined Contributions (heteinafter “NDCs”)," Egypt
aims to achieve a diversified, competitive and balanced economy within the
framework of sustainable development, pledging to have 42% of Egyptian
powet produced from renewable energy by 2030."* This followed the 2050
National Climate Change Strategy which was released in May 2022 which
also claims the swich for renewables as the basis for the new structure
of the energy sector.”” Similarly, in November 2022 at UN Climate Change
Conference (hereinafter “COP 27”) in Sharm El-Sheikh, a new green hydrogen

9 US.ENERGY INFORMATION ADMINISTRATION. Egypt. U.S. Energy Information
Administration [online]. 2022 [cit. 17.2.2024]. Available at: https://www.eia.gov/
international/analysis/country/EGY

10 ABU ZAID, M. Egypt’s petroleum sector made up 24% of GDP — minister. Arab
News [online]. 2021 [cit. 17.2.2024]. Available at: https://www.arabnews.com/
node/1843086/business-economy

11 MFAT MARKET INTELLIGENCE REPORTS. The Importance of the Suez
Canal to Global Trade. New Zeeland Foreign Affairs and Trade [online]. 2021 [cit.
17.2.2024]. Available at: https://wwwmfat.govt.nz/en/trade/mfat-market-reports/
the-importance-of-the-suez-canal-to-global-trade-18-april-2021/

12 BARDEN, J., CANDACE, D. Red Sea chokepoints ate critical for international oil and
natural gas flows. U.S. Energy Information Administration |online]. 2023 [cit. 17.2.2024].
https://www.cia.gov/todayinenergy/detail. phprid=61025

13 Hgypt’s Second Updated Nationally Determined Contributions from 26.6.2023.
Available at: https://faolex.fao.org/docs/pdf/egy216644E.pdf

14 SAMIR, S. Egypt: A Land of Opportunity for Energy Investors. Egypr Oil & Gas
[online]. 2023 [cit. 18.2.2024]. Available at: https://egyptoil-gas.com/features/
egypt-a-land-of-opportunity-for-energy-investors/

15 FAOLEX DATABASE. Egypt National Climate Change Strategy (NCCS) 2050. Food
and Agricultural Organization of the United Nations [online]. 2022 [cit. 18. 2. 2024]. Available
at: https://www.fao.org/faolex/results/details/en/c/LEX-FAOC213202/
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strategy targeting various sectors was introduced. Moreover, the new hydro-
gen strategy interested EU and led to boosting the relation between EU and
Egypt by closing the bilateral Memorandum of Understanding (hereinafter

16

“MoU 17”) on a strategic partnership on renewable hydrogen,'® as well as Joint

Statement with the European Bank for Reconstruction and Development
(hereinafter “EBRD”) announcing the European Commission’s contribution
of up to €35 million in support of Egypt’s Energy Wealth Initiative."” To put
numbers in context, in 2022, renewables accounted for 20% of Egypt’s energy
mix."® However, in mid-February 2024, Egypt’s Petroleum Minister, Tarek
El Molla, announced that the country is planning to increase its 2030 renewable
energy target in the energy mix to 60%, up from the current goal of 42%."
Hence, the country’s main national strategy, which is also promoted interna-
tionally, focuses on significant investments in renewable energy.

Nevertheless, despite all the positive announcements, being the most pop-
ulous country in the Middle East and North Africa (hereinafter “MENA”)
region,” and third most populous country in Africa,” in recent years, Egypt
has been largely shaped by the enormous increases in its energy demand
which puts a strain on the country’s domestic energy resources.” Despite
the presence of both traditional fossil fuels and renewable energy sources,

16 EUROPEAN COMMISSION. Memorandum of understanding on a strategic part-
nership on renewable hydrogen between the European union and the Arab republic
of Egypt. European Union [online]. 2022 [cit. 18.2.2024]. Available at: https://energy.
cc.europa.cu/publications/memorandum-understanding-strategic-partnership-renew-
able-hydrogen-between-european-union-and-arab_en

17 EUROPEAN COMMISSION. EU, Egypt, EBRD Joint Statement on the
Nexus of Water, Food and Energy. European Union [online]. 2022 |[cit.
18.2.2024]. Available at: https:/ /neighbourhood-enlargement.ec.curopa.cu/
cu-egypt-cbrd-joint-statement-nexus-water-food-and-energy_en

18 SOLIMA, HASHISH & PARTNERS. First-step analysis: the oil market and regulation
in Egypt. Lexology [online]. 2023 [cit. 18.2.2024]. Available at: https://wwwlexology.
com/library/detail.aspx?g=456bade0-d312a-45ab-9a5¢c-69657481c9e4

19 IVANOVA, A. Egypt plans to boost 2030 renewable energy target to 60%. Renewables
Now [online]. 2023 [cit. 18.2.2024]. Available at: https://renewablesnow.com/news/
egypt-plans-to-boost-2030-renewable-enetrgy-target-to-60-849376/

20 Population growth in Egypt. WorldData [online]. [cit. 17.2.2024]. Available at: https://
www.worlddata.info/africa/egypt/populationgrowth.php

2t Egypt. SEforALL Africa Hub [online]. 2024 [cit. 19. 2. 2024]. Available at: https://www.
sedall-africa.org/seforall-in-africa/country-data/egypt/

22 Renewable Energy Outlook: Egypt. Executive summary. IRENA [online]. Abu Dhabi,
2018, p. 1 [cit. 19. 2. 2024]. Available at: https:/ /www.irena.org/-/media/Files/IRENA/
Agency/Publication/2018/Oct/IRENA_Outlook_Egypt_2018_En.pdf
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Egypt has struggled with recurring electricity shortages, exacerbated
by chronic sectoral challenges and extreme summer heatwaves. The sum-
mer of 2023 was no exception, as the country once again faced widespread
power cuts, highlighting the persistent strain on its domestic energy sys-
tem.” Therefore, Egypt is staying on crossroad whether to prioritize being
a regional energy hub supplying energies mostly to Europe and filling the gap
caused by the new EU policy which signifies a shift away from Russian energy
sources and the search for new energy suppliers (REPowerEU), or to focus
mostly on its own population and invest mainly in the energy transition pro-
viding Egyptians both new sources of energy and better environment.

Nevertheless, the Egyptian energy industry is open for investments and
the Czech Ministry of Foreign Affairs in its yearly released Map of Global
Industry Opportunities detects the energy sector as the opportunity for
Czech export same as for covering both Czech and EU needs.*

3.1 Oil Sector

Egypt was one of the first countries wotldwide in the petroleum industry devel-
opment, where already in the end of 19th century the first well was drilled on the
west coast of the Red Sea.” The commetcial production started soon after fol-
lowed by plenty of other discoveries. In consequence, Egypt used to be a sig-
nificant player in the oil sector, in 2016 even, 25th largest oil producer in the
wotld.** Despite having significant fossil fuel resources, the country gradually
shifted from being an oil exporter to becoming a net oil importer.”” This shift
was driven not only by population growth but also by an increase in domestic

25 LIGA,A.FromDarktoLight,toDark? Egypt’sEnergySectorinTimesof Uncertainty. [SPI90
[online]. 2023 [cit. 19. 2. 2024]. Available at: https://www.ispionline.it/en/publication/
from-dark-to-light-to-dark-egypts-energy-sector-in-times-of-uncertainty-156268

24 Mapa globélnich oborovych piilezitost 2023/2024. Ministerstvo  zabranicnich  véci
Ceské republiky [online]. 2023 [cit. 20.2.2024]. Available at: https://mzv.publi.cz/
book/3095-mapa-globalnich-oborovych-prilezitosti-2023-2024

25 Crude Oil. Ministry of Petrolenm and Mineral Resources of Arab Republic of Egypt [online].
[cit. 20.2.2024]. Available at: https://www.petroleum.gov.eg/en/gas-and-petrol/dis-
covery-search-production/Pages/Petroleum.aspx

26 Egypt Oil. Worldometer [online]. [cit. 21.2.2024]. Available at: https://www.worldome-
ters.info/oil/egypt-oil/

27 HEGAZY, K. Egypt’s Energy Sector: Regional Cooperation Outlook and Prospects
of Furthering Engagement with the Energy Charter. Energy Charter Secretariat Knowledge
Centre [online]. Brussels, 2015, p. 6 [cit. 21.2.2024]. Available at: https://www.energy-
charter.org/fileadmin/DocumentsMedia/Occasional/Egypt_and_the_Charter.pdf
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energy demand due to expanding economic development and energy-intensive
projects. Additionally, a decline in sector investments following the political
instability that began in 2011 contributed to this change as well.”

Although Egypt held proven oil reserves of 3.3 billion barrels as of January
2021,” the country’s oil production remains lower than its total national
consumption of liquid fuels. However, interestingly, country’s crude oil
exports have remained virtually flat, putting the Egypt as the Africa’s great-
est oil exporter,” which is caused predominantly by Egypt’s attempt to get
foreign currency. Consequently, the crude oil available for domestic refiner-
ies is insufficient, and Egypt compensates missing resources by importing
petroleum for domestic needs from abroad.”

The main policies to encourage foreign investment in this sector are there-
fore mostly focused on the oil exploration programmes.”> Moreover, in 2023
the Ministry of Petroleum and Mineral Resources, the main governmental
authority in the field, launched its first international bidding process for
exploration and research leading to signature of 29 agreements valued
at $1.2 billion for oil and gas exploration.” The investment is then secured
by the publicly available online register, Egypt Upstream Gateway (here-
inafter “EUG”), providing a list of the main local and international operat-
ing companies, upcoming bid rounds in Egypt and access to the concession
map for the oil and gas sector. The platform is controlled by the Ministry
of Petroleum and Mineral Resources, and it should reflect the Ministry’s pro-
gressive vision for digitalization. It also plays a crucial role in in positioning

2 HEGAZY, op.cit. p. 6.

2 US. ENERGY INFORMATION ADMINISTRATION. Egypt. U.S. Energy Information
Adpministration [online]. 2022 [cit. 21.2.2024]. Available at: https://www.eia.gov/
international/analysis/country/EGY

30 MOHARRAM, N. Brief review on Egypt’s renewable energy current status and
future vision. Energy Reports [online]. Metz-Grand Est, 2022, Vol. 8, Suppl. 9, p. 165
[cit. 2.3.2024]. Available at: https://wwwsciencedirect.com/science/article/pii/
$2352484722012446Pref=pdf_download&fr=RR-2&rt=85ccde655ace412b

31 HEGAZY, op. cit., p. 6.

32 SOLIMA, HASHISH & PARTNERS. First-step analysis: the oil market and regulation
in Egypt. Lexology [online]. 2023 [cit. 23.2.2024]. Available at: https://wwwlexology.
com/library/detail.aspx?g=456bade0-d31a-45ab-9a5¢c-69657481c9e4

35 Egypt seals 29 deals in 2023 to search for oil and gas. Arab News [online]. 2023
[cit.  23.2.2024].  Available at:  https://wwwarabnews.com/node/2433206/
business-economy
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Egypt as a modern East Mediterranean oil hub, as stated by the Minister
of Petroleum and Mineral Resources, Tarek El Molla. Moreover, the other
bids are expected. This initiative presents also significant opportunities for
mainly Czech and European stakeholders, offering a chance to participate
in the upstream oil production (such as the exploration itself along with
related services such as rig operations, feasibility and research studies and
machinery rental) and establish a foothold in Egypt’s energy sector, leverag-
ing their expertise and fostering cross-border cooperation. Moreover, given
the ongoing expansion of the TAL pipeline and the Czech Republic’s ambi-
tion to replace Russian oil imports, supporting this development would
be a strategic step, as Egyptian oil could contribute to diversifying and secut-
ing the country’s energy supply.”

3.2 Natural Gas

Unlike the oil sector, where opportunities primarily benefit Czech businesses,
consultancy and research-oriented stakeholders due to Egypt’s insufficient
amount of oil being produced, which limit its export capacity to new buyers,
Egypt’s natural gas industry holds significant potential for enhancing the
Czech Republic’s energy import security. Egypt’s natural gas sector offers
considerable room for development, even more so than its oil industry.”
This can be particulatly promising for Czech energy industry as in the begin-
ning of 2024 the new Czech State Energy Concept (hereinafter “SEC”)
was proposed by the Czech Ministry of Industry and Trade and the natural
gas plays a significant role in the proposal. If approved in its current form,

34 AHMED, E. EGAS Launches 2024 International Bid Round for 12 New Oil and Gas
Blocks in Egypt Egypt Oi/ & Gas [online]. 2024 [cit. 5.1.2025]. Available at: https://
cgyptoil-gas.com/news/egas-launches-2024-international-bid-round-for-12-new
-oil-and-gas-blocks-in-egypt/

35 Premiér Fiala: Stavba ropovodu TAL-PLUS je dokonéena. Rusko nas uz nemuze vydirat.
Vlida Ceské republiky [online]. 2025 [cit. 30. 1. 2025]. Available at: https://vlada.gov.cz/
cz/media-centrum/aktualne/premier-fiala-stavba-ropovodu-tal-plus-je-dokoncena  —
rusko-nas-uz-nemuze-vydirat-217918/

36 HEGAZY, op. cit., p. 7.
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the SEC envisions natural gas as a transitional fuel, primarily replacing coal
until new nuclear and renewable sources become available.”

Particularly, thanks to the new discovery of the Zohr gas field in the 2015,
Egypt became the country with the largest natural gas reserves in Eastern
Mediterranean (2.13 trillion m?), followed by Israel, Cyprus, and Lebanon.
Therefore, whether the exports of LNG to Europe were almost nil between
2014/2016, after the Zohr gas field exploration, LNG exports reached
12 billion m? in 2022.% The field is located in Mediterranean Sea, around
150 km from the coast of city Port Said, within the Egyptian Exclusive
Economic Zone (hereinafter “EEZ”) and the approval for the Zohr
Development Lease was granted by the Egyptian Natural Gas Holding
Company (EGAS) to well know Italian global energy company, Eni.”’
However, Zohr Gas field is not the only one. Other country’s resources
include for example natural gas fields Atoll, West Nile Delta or latest discov-
ered Bashrush well in the North El Hammad concession which is in Greater
Nooros area, located offshore in the Mediterranean.* Having said that,
Egypt would like to strategically position itself as a leading exporter of natu-
ral gas in the coming years, mainly because gas exports if the industry is well
developed can provide a substantial source of foreign currency.”

Furthermore, mostly thanks to having the two LNG terminals, Idku
and Damietta, located on the north coast, on 15 June 2022, Egypt and
Israel together with the EU signed a Memorandum of Understanding
on Cooperation Related to Trade, Transport and Export of Natural Gas

37 MPO. Navrh Statni energetické koncepce CR;T:20.2.2024. Hospodirskd komora Ceské
republify [online]. 2024, p. 17 of the proposal [cit. 15. 3. 2024]. Available at: https://www.
komora.cz/pravni-predpis/23-24-navrh-statni-energeticke-koncepee-crt20-2-2024/
and CTK. MPO predlozllo aktualizaci Statni energetické koncepce, prim md hrat jadro
a OZE. CTK Ceské noviny [onling]. 2024 [cit. 24.2.2024]. Available at: https://www.
ceskenoviny.cz/zpravy/2476004

38 DEVAUX, P. Eastern Mediterranean: Natural gas: a reglonal overview. BNP Paribas
[online]. 2023 [cit. 24. 2. 2024]. Available at: https:/ /economic-tesearch.bnppatibas.com/
html/en-US/Eastern-Meditetranean-Natural-regional-overview-7/11/2023,48783

39 Zohr Gas Field. Offshore Technology [online]. 2021 [cit. 24. 2. 2024]. Available at: https://
www.offshore-technology.com/projects/zoht-gas-field/

40 Beypt. U.S. Energy Information Administration [online]. 2022 [cit. 23. 2. 2024]. Available at:
https:/ /www.cia.gov/international /analysis/country/EGY

4 MAHMOUD, A. Egypt’s oil and gas odyssey: Navigating challenges and unlocking
potential. Rystad Energy [online]. 2023 [cit. 25. 2. 2024]. Available at: https://www.rysta-
denetgy.com/insights/egypts-oil-and-gas-odyssey
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to the European Union (hereinafter “MoU 2”).** The MoU 2 was a result
of long discussions at the East Mediterranean Gas Forum initiative intro-
duced by Egypt in 2018, along with the composition of an advisory com-
mittee in 2019, which purpose was supporting and accelerating the establish-
ment of an efficient and competitive regional East Mediterranean gas mar-
ket.* The central cooperation is built around the mentioned Egypt’s LNG
plants, when according to the Section 1 of the MoU 2: “Any shipment of natu-
ral gas from the Arab Republic of Egypt and the State of Israel to the European Union
may be shipped inter alia via the use of the LING infrastructure in the Arab Republic
of Egypt.”™

The MoU 2 thus positions Egypt at the centre of the gas market, as Egypt
exports both its own natural gas to the EU and serves as a crucial shipping
point to Burope for Israel’s vast natural gas reserves, mainly due to Israel’s lack
of such infrastructure. The most important part of the MoU 2 is, however,
the Section 2, which states that collaboration focuses also on the acceler-
ating of the export and shipment of natural gas to the EU* and on the
encouraging “European companies to invest in natural gas exploration and production
in Israel and Egypt, including participation in competitive tenders for exploration licenses
taking into consideration the EU climate policies and its REPowerEU strategy.”*
Notwithstanding, should be acknowledged the MoU 2 is not legally binding
for the parties*’ but still it creates the basis for the natural gas trade between
the Egypt and the European Union. Moreover, it serves as an initial step
that could facilitate broader EU initiatives, including mechanisms that mem-
ber states like the Czech Republic might later engage with as part of efforts
to diversify energy supplies and strengthen energy security.

Also, the MoU 2 among other factors contributed to the increasement
of Egypt’s total exports by 7% in 2022 and notably, the sales to Europe
jumped by 177% in 2022, reaching 47% of Egypt’s total LNG exports

2  EU Egypt Israel Memorandum of Understanding. FEurgpean Union [online].
2022 [cit. 18.2.2024]. Available at: https://energy.cc.curopa.cu/publications/
eu-egypt-isracl-memorandum-understanding_en

43 SOLIMA, HASHISH & PARTNERS, op. cit.

44 Paragraph 2 MoU, Section 1 of the EU Egypt Isracl Memorandum of Understanding,

45 Paragraph 1 (a), Section 2 of the EU Egypt Isracl Memorandum of Understanding,

46 Paragraph 1 (c), Section 2 of the EU Egypt Isracl Memorandum of Understanding.

47 Paragraph 1, Section 7 of the EU Egypt Isracl Memorandum of Understanding,
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(compared to 18% in 2021).* Nevertheless, the positive development
of 2022 is now overshadowed. Despite being the 12th largest exporter in the
global LNG market, Egypt has been suffering from an acute fuel shortage
in the domestic environment since mid-2023.This manifests itself in power
outages which occurs neatly every day.” Therefore, it became kind a norm
that you go to shop, go to restaurants, or even sitting in office or at home, and
there is no electricity for sometimes even 3 hours. Furthermore, the power
cuts occur unpredictably, making it difficult for businesses and households
to anticipate and adapt to disruptions, e.g. once there is no electricity just
for half an hour since 5 pm, the next day there is no electricity for 3 hours
since 1 pm. Although the blamed reason is a higher demand for cooling
in summer months, it is not entirely accurate. Even as of February 2024,
electricity cuts continued, despite the fact that cooling measures are not
being considered.” Therefore, that explanation is rather covering a deeper
problem, a limitation in Egypt’s gas production capacity caused by the pop-
ulation growth in the past years and the lack of investments.” As a result,
similar to the situation with oil, Egypt must determine the allocation of its
natural gas resources. The further exports therefore consequently depend
mostly on the new discoveries.”” To this end, the country has committed
to investing $2.1 billion in oil and natural gas exploration by 2025, with the
scope of potential discoveries significantly influencing Egypt’s production
capacity and export prospects. Without further discoveries akin to Zohr,
it is projected that Egypt’s gas production will reach its apex by 2028.%

3.3 Renewable Energy

In 2022 production of renewable energy made up 20% of Egypt’s energy
mix, out of it namely 2% solar energy, 12% wind energy and 6% hydro enet-
gy.”* However, due to numerous commitments arising from the ratification

48 DEVAUX, op. cit.

49 NAKHLE, C. Egypt’s gas exports under threat. Gegpolitical Intelligence Services [online].
2023 [cit. 25.2. 2024]. Available at: https:/ /www.gisteportsonline.com/t/lng/

50 Based on Author’s experience.

5t NAKHLE, op. cit.

52 DEVAUX, op. cit.

53 DEVAUX, op. cit.

54 SOLIMA, HASHISH & PARTNERS, op. cit.
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of the Paris Agreement, the overall global demand for a transition to sustain-
able energy, and favourable climatic conditions, Egypt aims to significantly
increase the share of renewable energy resources in its energy mix in the
coming years. On top of that, Egypt possesses ideal conditions for harness-
ing renewable energy sources. Due to its consistent exposure to sunlight,
the powerful Nile River, promising areas with high wind speeds suitable for
large projects generating electricity, Egypt has the potential to generate more
renewable energy than it requires.”

Precisely the development of green energy is the interesting point also for
the EU cooperation same as for the European energy needs. Since the EU,
does not dispose with such resources as Egypt, the European energy
sector has a unique opportunity building on the comparative advantages
of Egypt’s renewable energy potential, to enhance its renewable energy
portfolio through strategic partnerships and future imports from Egypt.”®
As well as the expansion of Egypt’s renewable energy sector creates a fer-
tile ground for Czech and European companies with expertise in renewable
energy investments and infrastructure development to engage in mutually
beneficial partnerships and contribute to the sector’s advancement.

Egypt started its pathway to the renewable energy use already in 1986
by establishing The New and Renewable Energy Authority (hereinafter
“NREA”), the regulatory body responsible for overseeing renewable energy
projects in Egypt.”” Till now, NREA plays a crucial role in issuing permits,
conducting feasibility studies, and facilitating the implementation of renew-
able energy projects across the country. Furthermore, already since the
1980s, solar photovoltaic (hereinafter “PV”) systems have been deployed
across various sectors including pumping, lighting, advertising, cold storage,
and desalination and in 1993 an inaugural wind farm took root in coastal
city of Hurghada, boasting a cumulative capacity of 5.2 MW. This followed
by greater implementation of large-scale wind farms across whole Egypt

5 JRENA, op.cit., p. 2.

56 For further information see, for example: https:/ /research.eklipx.io/article/1335

57 Introduction. Ministry of Elektricity and Renewable Energy |online]. NREA, 2024 cit.
206.2.2024]. Available at: http://nrea.gov.eg/test/en/About/Intro
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in partnership with Denmark, Germany, Spain, and far away Japan.”® And
when the renewable energy sources provided just 4% to primary energy
generation in 2009/2010,” 15 years later, in February 2024, Egyptian petro-
leum minister, Tarek El Molla announced, that there are plans to boost
Egypt’s 2030 renewable energy target from 42% to 60%.%

As mentioned above, this commitment sources from the Paris Agreement
ratification in 2017 and consequently released Egypt’s NDCs document.®!
However, Egypt’s energy policy on climate change is trying to show-
case the fundamental harmony between harnessing domestic natural gas
reserves and fostering renewable energy sources. Thus, the Egyptian policy
emerges as a frontrunner in renewable energy advancement while concur-
rently expanding its offshore natural gas production capabilities. In gen-
eral, it is actually trying to increase capacities of both resources, contrary
to EU where the main plan includes gradually decreasing of the natural gas
use in the national energy mixes.*

Moreover, in the aspect of renewable energies, it is very interesting that
traditionally more centrally administrated Egypt wants to reach this goal
mainly with the help of private investments and privately run projects.”
In 2014, the Renewable Energy Law No. 203 was enacted, serving as a cor-
nerstone for promoting private renewable energy projects in the country.
Also, this law outlines the regulatory framework, incentives, and mechanisms

58 MONSEF, ], AHMED, M., BALBAA, M. Egypt’s renewables market: achievements
and prospects. Egypt Oil & Gas [online]. 2023, Issue 193, p. 18. Available at: https://
egyptoil-gas.com/reports/egypts-renewables-matket-achievements-and-prospects/

5% MOHARRAM, op. cit., p. 166.

60 IVANOVA, A. Egypt plans to boost 2030 renewable energy target to 60%. Renewables
Now [online]. 2023 [cit. 26.2.2024]. Available at: https://renewablesnow.com/news/
egypt-plans-to-boost-2030-renewable-energy-target-to-60-849376/

61 Egypt's Second Updated Nationally Determined Contributions. Available at:
https://unfccc.int/sites/default/files/NDC/2023-06/Egypts%20Updated %20
First%20Nationally%20Determined%20Contribution%202030%20%28Second %020
Update%29.pdf

62 TANCHUM, M. Egypt’s Synergy Between Natural Gas and Green Energy Transition:
Cairo’s Advances in LNG and Green Hydrogen are Shaping the COP 27 Agenda. Middle
East Institute [online]. 2022 [cit. 26. 2. 2024]. Available at: https://www.mei.edu/publica-
tions/egypts-synergy-between-natural-gas-and-green-energy-transition-cairos-advanc-
es-Ing-and

65 MOHARRAM, op. cit., p. 166.
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for the development, financing, and operation of these projects.* In terms
of renewables, Egypt actively engages in international cooperation and part-
nerships to support renewable energy development. The country collabo-
rates with multilateral organizations, development banks, and foreign gov-
ernments to access financing, technology transfer, and capacity-building ini-
tiatives. Besides, collaboratively, the NREA and the Ministry of Electricity
and Renewable Energy (hereinafter “MERE”) have jointly issued a decree
designating 28 specific areas (for example West Aswan, West Sohag, Sidi
Barrani etc.)® to facilitate the allocation of resources towards the devel-
opment of large-scale renewable energy projects.” Additionally, another
important piece of legislation, the Electricity Law No. 87 of 2015, was
approved in February 2015. It again focuses on private sector partaking
in the generation, transmission, and distribution segments and it also aims
to encourage transparency in the power market in general. The Electricity
Law of 2015 provides an initial timeframe of eight years for the develop-

ment and implementation of these measures, a period that has recently been
extended until 2025.57

For now, the system works as follows. The licenced distribution companies
or the government of Egypt, through the Egyptian Electricity Transmission
Company (hereinafter “EETC”), enters into Power Purchase Agreements
(hereinafter “PPAs”) with renewable energy project developers. These
agreements stipulate the terms of electricity sale, including pricing, dura-
tion, and grid connection requirements and for solar energy projects, the
duration of a PPAs will not surpass 25 years, while for wind energy proj-
ects, it will be limited to a maximum of 20 years. The prices for which
the EETC or the licensed distribution company buys out the electricity are
based on a pre-determined feed-in tariff (hereinafter “FiT”) which should
incentivize investment in renewable energy generation. This program guar-
antees long-term contracts and fixed prices for electricity generated from

64 CLIMATE CHANGE LAWS. Egypt Renewable Energy Law (Decree No 203/2014).
Climate Change Laws [online]. 2014 [cit. 27.2.2024]. Available at: https://climate-laws.
org/document/egypt-renewable-energy-law-dectee-no-203-2014_c425

65 SAMIR, 2023, op. cit.

66 MOHARRAM, op. cit., p. 166.

67 Beypt. U.S. Energy Information Administration [online]. 2022 [cit. 23. 2. 2024]. Available at:
https:/ /www.eia.gov/international /analysis/country/EGY

85


https://climate-laws.org/document/egypt-renewable-energy-law-decree-no-203-2014_c425
https://climate-laws.org/document/egypt-renewable-energy-law-decree-no-203-2014_c425
https://www.eia.gov/international/analysis/country/EGY

COFOLA 2024 - CAST 10

renewable sources, providing certainty to investors and promoting project

development.®®

The last necessary point about the renewable discourse in Egypt to refer
to is the development of the green hydrogen infrastructure. At COP 27
which was Egypt hosting, it declared to its aim to strategically position itself
to become a major producer of green hydrogen and its derivatives. With
a targeted plan to supply 5-8% of the world’s hydrogen demand by 2040,
the nation anticipates a substantial boost to its GDP, estimated at USD
10-18 billion.”” The focal point for Egypt’s green hydrogen strategy will
be the Suez Canal Economic Zone (hereinafter “SCZONE”), an autono-
mous investment-conducive area with own executive and regulative pow-
ers,”” and it is expected that the green hydrogen industry will attract around
$81.6 billion in foreign direct investments (hereinafter “FDIs”) by 2035.™
Thereunto, in January 2024 the Egyptian Parliament ratified new law
No.2/2024 regulating the Incentives for Green Hydrogen Projects and Its
Derivatives as the first law regulating this industry and making it clear for the
prospects interested in setting a hydrogen projects in Egypt.

Moreovet, even in the referred MoU 2 which was signed before the COP 27
green hydrogen strategy announcement, in Section 5 the promotion of the
green hydrogen is already on the table. The MoU 1 focusing predominantly
on a strategic partnership on renewable hydrogen between EU and Egypt’™
was later countersigned, after the declaration at COP 27 which should
become “a central block in the building of an EU-Mediterranean Renewable Hydrogen

68 Renewable Energy in Egypt. CMS [online]. 2024 [cit. 29. 2. 2024]. Available at: https://
cms.law/en/int/expert-guides/cms-expert-guide-to-renewable-energy/egypt

6 DAHROUG, S., MAHMOUD, D. New Legislative Landscape as Egypt set to become
a serious global contender in Green Hydrogen production. Chde & Co. [online].
2024 [cit. 29.2.2024]. Available at: https://www.clydeco.com/en/insights/2024/01/
new-legislative-landscape-as-egypt-set-to-become-a

70 About SCZONE. SCZONE [online]. 2024 [cit. 29.2.2024]. Available at: https://
sczone.eg/about-us/

71 SAMIR, 2023, op. cit.

72 Memorandum of understanding on a strategic partnership on renewable hydrogen
between the European union and the Arab republic of Egypt. European Union [online].
2022 [cit. 29.2.2024]. Available at: https://enctgy.cc.curopa.cu/publications/mem-
orandum-understanding-strategic-partnership-renewable-hydrogen-between-curope-
an-union-and-arab_en
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Partnership.” ™ Along with, the Joint Statement on the EU-Egypt Renewable
Hydrogen Partnership was released which mentions that the MoU 1 is “resn-
Jorcing the ongoing bilateral cooperation on green transition in line with the EU-Egypt
Association Agreement, the EU Global Gateway, the EU Agenda for the Mediterranean
and its Economic and Investment Plan, and the EU-Egypt Partnership Priorities.” ™
Finally, this was followed by the Joint Statement with the EBRD” announc-
ing the European Commission’s contribution of up to €35 million in sup-
port of Egypts Energy Wealth Initiative (as already mentioned in the
Energy Sector Overview). This should finance a mainly transmission lines
facility, which will transfer renewable energy from wind and solar power
generators to a hydrogen project in Ain Sokhna port located close to Suez
Canal in SCZONE. Important to note it is first project of this kind loaned
by EBRD.” However, not only EU is interested in proposed projects, just
few days ago Egypt signed many other MoU with investors across the globe
worth billions of dollars.”

Green hydrogen all together with other renewable energies will therefore
probably become one of the Egypt’s economy assets if the country makes
sure the regulations are good and the investment environment in the field
is enough stable. On top of that Embassy of Czech Republic in Cairo puts
the development in industry as a priority and closely monitors the possible
opportunities for EU energy needs, as well as for Czech and the EU’s export.™
Moreover, it even actively proposes the cooperation on the energy

73 Joint Statement on the EU-Egypt Renewable Hydrogen Partnership. European Union
[online]. 2022 [cit. 29.2.2024]. Available at: https://ec.curopa.cu/commission/
presscorner/detail/en/statement_22_6646
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cooperation when it for example organized in Cairo own forum at American
University in Cairo (hereinafter “AUC”) about the possible cooperation
of Czech companies in green hydrogen projects development and about the

energy security in general.”’

4 Overview of Egyptian Investment Environment

Attracting both foreign and domestic investment in the energy sector is a key
priority for Egypt’s government,” as demonstrated in the eatlier sections
of this paper, which also explored the individual sectors of Egypt’s energy
structure along with some relevant laws and practices governing them.
As could be seen, Egypt is actively striving to enhance its investment climate
by enacting numerous new legislations, encouraging private sector partici-
pation, establishing SCZONEs and in general it is focusing on creating the
transparent investment environment. However, the success of these endeav-
ours will also hinge on the prevailing political, economic, and environmental
conditions in Egypt.

4.1 Political and Regulatory Unpredictability

In general, Egypt is known for the great role of state in the society and
in the Egyptian economy.®' The power of Egyptian authority has manifests
through vatious governmental bodies and institutions that play crucial roles
in shaping the nation’s policies, enforcing regulations, and driving develop-
ment initiatives. At the apex of Egyptian authority stands the President, since
2014, Abdel Fattah el-Sisi, who wields executive power and serves as the
head of state. Supported by the Cabinet, which is appointed by the President
and headed by the Prime Minister, the executive branch is responsible for

7 CUCHY, O. Velvyslanectvi v Kahife pofidalo férum k zelenému vodiku a energetické
bezpecnosti. Velyyslanectvi Ceské republiky v Kahire [online]. 2023 [cit. 2. 3. 2024]. Available
at:  https://mzv.gov.cz/cairo/cz/obchod_a_ckonomika/aktuality/velvyslanectvi_v_
kahire_poradalo_forum_k.html
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egypt-energy/en/pdf/Egypt%20Energy”o20Report-16-5%20.pdf
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in BEgypt. World Economy and Policy [online]. 2024, Vol. 1, pp. 1-3 [cit. 5. 1. 2025]. Available
at: https://wep.vse.cz/pdfs/wep/2024/01/01 .pdf
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implementing laws, managing government affairs, and formulating national
strategies. Legislative authority then resides in the bicameral Patliament,
comprising the House of Representatives and the Senate. The Parliament
is tasked with enacting laws, scrutinizing government actions, and represent-
ing the interests of the Egyptian people. While this system may appear famil-
iar to a Czech observer, the reality differs somewhat. In practice, much of the
decision-making power remains concentrated in the hands of President Sisi
and the surrounding military establishment. Consequently, it is the President
and his closest (mostly military connected) allies who play a leading role
in shaping the country’s direction and making key decisions that influence
its future development.” This is an important consideration when engaging
in business with Egypt or operating within the country.

Similarly, it is not uncommon for the information available on official author-
ities’ websites to be outdated or contain inaccuracies. Furthermore, the fre-
quent enactment of new decrees — sometimes on a daily basis — adds to the
complexity, creating practical challenges and uncertainty for stakeholders
navigating the system.* The system is distressed by excessive bureaucracy
and the government offices and public sector enterprises exhibit signifi-
cant overstaffing relative to both the private sector and global standards.**
Furthermore, 2023 Investment Climate Statements for Egypt published
by US authorities also detects another factor important for consideration
such as “lack of transparency, uneven enforcement of laws and regulations, difficul-
ties accessing foreign currency to repatriate profits or import goods, a shortage of skilled

2985

labour, cumbersome customs procedures, corruption, and intellectual property issues.

On top of that, as noted, the country is also characterized by the extensive
influence of the military as the Egypt has experienced a tumultuous period
since the uprising of January 2011, leading to the reconsolidation of military
control and a focus on grandiose projects rather than meaningful political
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Corporation [online]. 2020, pp. 4-6 [cit. 5. 1. 2025]. Available at: https:/ /wwwifc.org/en/
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and institutional change. Despite numerous opportunities for reform, the
country has failed to mobilize its potential, leading to political and economic
stagnation. The military’s grip on power has intensified, with economic con-
trol extending across various sectors, and the military’s involvement in major
projects has become commonplace.®

Egyptian economy is not in good shape these days, moreover problems
with foreign currency availability occur. This is influencing both emerg-
ing private sectors same as the population in general as it is harder and
harder for Egyptians to get to international markets. Moreover, Egypt went
through the series of devaluation of the Egyptian pound which together
with the lack of foreign currency led to the establishment of the black mar-
ket with currencies which put the situation to even bigger turmoil. However,
the devaluation is mainly an effect of the loan provided to Egypt by the
International Monetary Fund (hereinafter “IMF”), in December 2022.%
The agreement is approved for a 46-months, and it is worth $3 billion. The
Egyptian government was pushed by the unsustainable economic situation
for this step, however the IMF set many conditions before it agreed with the
loan.® Those include number of structural reforms as adoption of a flexible
exchange rate or implementation of the policy to encourage privatization
in the Egyptian economy. Consequently, while these developments pose
short- and medium-term challenges for Egyptians and small businesses, they
have also attracted increased portfolio investment and are expected to boost
Foreign Direct Investment (hereinafter “FDI”) in the long run — provided
the Egyptian government follows through with its economic reforms and
maintains a flexible exchange rate.*’

4.2 Investment Promotion and Protection under National Law

The primary governmental entity overseeing and facilitating foreign invest-
ment in Egypt is the General Authority for Investment and Free Zones

86 ABDALLAH, JIRANKOVA, op. cit., pp. 1-8.
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6.1.2024]. Available at: https://www.piie.com/sites/default/ files/2024-08/pb24-6.pdf
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(hereinafter “GAFI”) which directly reports to the Prime Minister.” The
establishment of GAFI reflects Egypt’s openness to FDIs and bilateral
and multilateral cooperation in recent years. Egypt is part of many trade
agreements such as The Pan Arab Free Trade Area (“PAFTA”), The Free
Trade Agreement Between Egypt and the Southern Common Market
(“Mercosur”), The EU-Egypt Association Agreement, Agadir Free Trade
Agreement, Free Trade Agreement between Egypt and the European Free
Trade Association (“EFTA”) and The Common Market for Eastern and
Southern Africa (“COMESA”).”! Moreover due to the current economic sit-
uation and the lack of finances in the state budget the support for attracting
FDIs and international cooperation is from the side of Egypt even more
extended and even the NDCs documentation point out that the Egypt plans
to focus on the creation of innovative operational models to support the
energy sector focused investment.”

As for the protection of investments, for past 20 years the core law for
both foreign and domestic investment in Egypt was the 1997 Investment
Incentives Law which aimed to foster investment in specific economic sec-
tors while also advocating for the decentralization of industry, shifting focus
away from the densely populated Nile Valley region. However, as the state
interests slowly shifted, in 2017 the new Egyptian Investment Law No. 72
of 2017 was enacted focusing more on quality of investment than quan-
tity and taking in account also the Egypt’s new Sustainable Development
Strategy from 2015.”

4.2.1 The Egyptian Investment Law No. 72 of 2017

The Egyptian Investment Law No. 72 of 2017 which was recently amended”™
promotes equal opportunities, enhances competitiveness, and prevents

9 Article 69, Chapter 2 of the Egyptian Investment Law No. 72 of 2017.

91 ISMAIL, A., TAHA, D. et al. EGYPT FACTS & FIGURES. GAFT [online]. 2024, p. 9
[cit. 3.3.2024]. Available at: https://wwwinvestinegypt.gov.eg/flip/library/PDFs/
reports/factsandfigures/Egypt%20snapshoot%e20En%20(1).pdf

92 Egypt’s Second Updated Nationally Determined Contributions from 26. 6. 2023.

95 HUSSEIN, M. New Egyptian Investment Law: Eyes on sustainability and facilita-
tion. Investment Treaty News [online]. 2018 [cit. 3.3.2024]. Available at: https://www.
iisd.org/itn/en/2018/10/17/new-egyptian-investment-law-eyes-on-sustainability
-and-facilitation-moataz-hussein/

94 By the law No.160 of 2023.
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monopolization by offering incentives to companies. It simplifies incor-
poration and corporate procedures through electronic systems and applies
to a wide range of sectors, including energy sector.” It includes the eight
principles of the investing in Egypt, including “eguality of investment opportu-
nities and non-discrimination, maintaining stability of investment policies and excpedition
and facilitation of investors’ transactions.”*® Notwithstanding, these principles
include the protection of the national security and public interest, as well.
Therefore, even the Egyptian Investment Law No. 72 of 2017 constitutes
the fair competition and non-discrimination, the principle of public interest
and security application may affect the foreign investors.

On the other hand, Egypt is aware of this potential fear, so Egyptian
Investment Law No. 72 of 2017 it is also protects the foreign investors
by “inciuding: general standards of treatment, entry and sojourn of foreign investors,
protection against nationalization, unlawful expropriation or confiscation, warning
before revocation or suspension of licenses, transfer of funds, right to appoint foreign
labonr force and enforcement of state contracts (Arts. 3—8).””" Therefore, provi-
sions in Articles 3-8 present a favourable prospect for Czech investors,
as the Articles serve to safeguard against the potential risk of project
nationalization.

As for the dispute resolutions the Egyptian Investment Law No. 72 of 2017
prefers the dispute “%o be settled amicably throngh negotiations among the disputing
parties.””® If not solved through negotiations, then it establishes the so-called
Grievance Committee ‘%o examine the complaints filed against the resolutions issued
in accordance with the provisions of this Law by the Authority or the authorities con-
cerned with the issuance of the approvals, permits, and licenses,”” the Ministetial
Committee on Investment Dispute Resolution ‘%o look into the applications,
complaints, or disputes submitted or referred thereto which wonld arise among the investors

and the State or where one of the State’s bodies, anthorities, or companies are party to,” "

9  PWC. Doing Business in Egypt 2024 A Tax and Legal Guide. PIVC Egypt [online]. 2024,
p. 6 [cit. 5. 1.2025]. Available at: https:/ /www.pwec.com/m1/en/tax/documents/doing-
business-guides/dbie.pdf

9%  HUSSEIN, 2018, op. cit.

97 HUSSEIN, 2018, op. cit.

98 Article 82, Section V of the Egyptian Investment Law No. 72 of 2017.

99 Article 83, Chapter 1, Section V of the Egyptian Investment Law No. 72 of 2017.
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or the Ministerial Committee on Investment Contracts Dispute Resolution
“to settle the disputes arising from the investment contracts where the State, or one of its

bodies, anthorities, or companies is party to.” "

Nonetheless, it is imperative to acknowledge that while foreign investors
may be afforded legal protections, Egypt grapples with significant challenges
such as pervasive corruption, mismanagement, and a lack of transparency.'”
Consequently, despite the existence of legal safeguards, the effectiveness
of these protections may be compromised. This underscores the impor-
tance of considering broader socio-political factors and risk assessments
when evaluating investment opportunities in the country.'”®
4.3 Investment Promotion and Protection
under International Law

One side is the implemented legislation, the other side is the real enforce-
ability of the claims, and the dispute resolution processes in Egypt. While
Egypt has a legal framework in place, its practical application is influenced
by several systemic challenges further described above. The state’s domi-
nant role in the economy, coupled with decision-making concentrated in the
hands of the President and his close allies, means that political consider-
ations can override legal principles. Additionally, excessive bureaucracy
complicates legal procedures, making dispute resolution lengthy and unpre-
dictable. Above all, given the country’s current economic struggles and pet-
sistent foreign currency shortages, the enforcement of compensation claims
may face further delays or obstacles, increasing uncertainty for investors.

It is worth noting that Egypt adheres to the 1958 New York Convention
on the Enforcement of Arbitral Awards, as well as to the International
Convention for the Settlement of Investment Disputes (hereinafter
“ICSID”) giving the investor the possibility to start the arbitration under the
ICSID."™ On top of that, 23 bilateral investment agreements (BITs) have

101 Article 88, Chapter 2, Section V of the Egyptian Investment Law No. 72 of 2017.

102 JFC. Creating Markets in Egypt: Country Private Sector Diagnostic. Infernational Finance
Corporation [online]. 2020, pp. 4-6 [cit. 3. 3. 2024]. Available at: https:/ /www.ifc.org/en/
insights-reports/2020/cpsd-egypt

103 2023 Investment Climate Statements: Egypt, op. cit.
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been signed and are in force between various EU member states and Egypt,
including the 1993 bilateral Agreement between the Czech Republic and the
Arab Republic of Egypt for the Promotion and Protection of Investment
(hereinafter “the Agreement”).'” This is particularly important as in gen-
eral BIT’s provide investors with a strong legal mechanism to pursue
claims against sovereign states if government actions reduce the value
of their investments within that jurisdiction. However, a bilateral invest-
ment agreement between the EU and Egypt does not yet exist, meaning that
only investments from European countries that have individual BITs with
Egypt — such as Slovenia, Denmark, Poland, Hungary or the Netherlands —

are currently protected under such frameworks.'*

Nevertheless, given Egypt’s potential as a promising market for European
investors, perhaps it could be “pro futuro” worthwhile to consider negotiating
an EU-Egypt investment agreement under Article 207 and, consequently,
Article 218 of the Treaty on the Functioning of the European Union (here-
inafter “TFEU”) which would establish a more comprehensive and uniform
investment protection regime.

4.3.1 Agreement between the Czech Republic and
the Arab Republic of Egypt for the Promotion
and Protection of Investment from 1993

The Agreement despite being a bit old is the main bilateral legal instru-
ment protecting the investments between the Czech Republic and Egypt
and as the concept of investment it declares to be “every kind of asset invested
by an investor of one Contracting Party in the territory.” """ Furthermore, to make
the definition of investment even more certain, it lists some of the possible
investments in sub-paragraphs, including but not limited to “any right conferred
by laws or under contract and any licenses and permits pursuant to law, including the con-
cessions to search for, extract, cultivate or exploit natural resources.” '™ This provision
therefore, in a broader sense protect oil, natural gas, and renewable energy

105 Czech Republic — Egypt BIT from 1993.

106 Th whole list can be found at https://investmentpolicy.unctad.org/international
-investment-agreements/countries/62/egypt

107 Article 1 of the Czech Republic — Egypt BIT from 1993.

108 Article 1 (e) of the Czech Republic — Egypt BIT from 1993.
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investments, which is essential for fostering successful project development.
By mitigating regulatory and political risks, these protections provide inves-
tors with the long-term stability necessary for sustainable and secure oper-
ations. The whole article then concludes with a clear message guaranteeing,
namely that “any alteration of the forn in which assets are invested shall not affect their
classification as investment.” ' In Article 2 then the Agreement stipulates that
investments should be treated fairly and equitably and “sha// enjoy full protection
and security in the territory of the other Contracting Party.” "

This is followed by Article 4 of the Agreement including the “Compensation for
Damage or Loss” clause which provides that if investors of either contracting
party suffer lost due to war, armed conflict or even due to the state of national
emergency, the adequate compensation in freely convertible currency should
be provided without delay.'" In case of the Egyptian environment, this
is a crucial provision. Despite being relatively stable country these days, the
risks such as political unrest, armed conflict, and changes in the national emer-
gency status are in Egypt immense. Moreover, the stability in Egypt is not
influenced just by the internal affairs, however also by the political develop-
ment in the nearby region as well (such as nowadays the Gaza conflict, the
governmental changes in Syria or the ongoing Sudanese Civil War). These
all aspects can threaten the safety and viability of investments in the coun-
try. Hence, the “Compensation for Damage or Loss” clause offers a safety net for
investors, ensuring they can recover financial losses caused by these unpredict-
able and often catastrophic events. By guaranteeing compensation, this pro-
vision enhances investor confidence, making it more feasible for businesses
to engage in long-term investments in the rather instable region. And same,
in case of the legal expropriation of the investment the adequate and effective
compensation must be offered, giving the affected investor also the possibility

of the case review by the judicial or other independent body.'"

The dispute resolution process is set out in Articles 8 and 9. The disputes shall
be subjects to negotiations, in case the dispute “continues to exist after a period of six
months, any party in dispute shall be entitled to submit the case either to” either ISCID
109 Article 1 of the Czech Republic — Egypt BIT from 1993.
110 Article 2 of the Czech Republic — Egypt BIT from 1993.

11 Article 4 of the Czech Republic — Egypt BIT from 1993.
12 Article 5 of the Czech Republic — Egypt BIT from 1993.
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or the parties in dispute can agree upon an international arbitration institution
applying the rules of the United Nations Commission on International Trade
Law (hereinafter “UNCITRAL”).'" Finally, the Article 10 sets down the rule
that “Where a matter is governed simultaneonsly both by this Agreement and another inter-
national agreement to which both Contracting Parties are parties, nothing in this Agreement
shall prevent either Contracting Party or any of its investors who own investments in the
territory of the other Contracting Party from taking advantage of whichever rules are
more favourable fo his case.”''* In conclusion, the Agreement is comprehensively
structured to anticipate and address a wide range of potential risks, ensuring
a robust framework for investment protection.

4.3.2 Challenges and Considerations in Energy
Investment Dispute Resolution in Egypt

At the international level, data from the United Nations Trade and
Development (hereinafter “UNCTAD”) Investment Policy Hub indicate
that several disputes have arisen regarding energy projects. This includes
cases involving the ownership of energy infrastructure, such as Petroceltic
vs. Egypt (settled), Unidn Fenosa vs. Egypt (decided in favour of the inves-
tor), Ampal-American and others vs. Egypt (settled), Maiman and others vs. Egypt
(pending), National Gas vs. Egypt (decided in favour of the State), and CTIP
Oil & Gas vs. BEgypt from 2019, concerning rights under a gas pipeline con-
struction and operation agreement, which remains pending. Notably, some
cases highlight the importance of vigilance regarding potential breaches
of obligations by Egyptian authorities. For example, in the Petroceltic vs. Egypt
case of 2019, the failure of the Egyptian General Petroleum Company,
a state-owned entity, to meet its financial commitments under gas sales
agreements became a central issue in the dispute."” This context under-
scores the necessity for foreign investors, particularly in the energy sector,
to carefully evaluate the risks and prepare for potential challenges when
entering the Egyptian market.

113 Article 8 of the Czech Republic — Egypt BIT from 1993.

14 Article 10 of the Czech Republic — Egypt BIT from 1993.

115 AA Issues Note. Treaty-Based Investor—State Dispute Settlement Cases And Climate
Action. UNCTAD J[online]. 2022, Issue 4 [cit. 3. 3. 2024]. Available at: https://unctad.
org/system/files/ official-document/diaepcbinf2022d7_en.pdf
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Moreover, although international dispute resolution mechanisms are avail-
able, they can be prohibitively expensive for smaller enterprises that lack the
financial means to pursue lengthy international arbitration. Therefore, the
main protection tool for the smaller enterprises can still rather be the domes-
tic dispute settlement, yet the main problem over the Egyptian disputes’ set-
tlement which has to be taken into the account is again the omnipresent
state bureaucracy, long delays, the language barrier and in general very differ-
ent cultural environment, as well as the economic situation which can play
a role in the efficiency of the compensation process. And above all, even
when an international arbitration court issues a judgment, the enforcement
process in Egypt can be prolonged, financially burdensome, and hindered
by bureaucratic obstacles, potentially making it an impractical option for
some investors. Foreign judgments can be recognized and enforced in Egypt,
but only if they do not contradict any existing judgment or order rendered
by an Egyptian court and do not violate Egypt’s public policy or morality.''®
These factors add another layer of complexity for foreign investors, particu-
larly those from smaller firms, who may struggle with both the cost and the
procedural hurdles associated with dispute resolution in Egypt.

5 Conclusion

Overall, the Egyptian energy sector presents a conducive environment for
investment, driven by the government support, abundant resources, and
strategic geographic positioning and with ongoing reforms and a commit-
ment to sustainable development, Egypts energy sector holds significant
potential for investors seeking growth opportunities. Egypt’s energy land-
scape encompasses natural gas and a diverse array of renewable energy
resources, which align closely with the Czech Republic’s and European
energy requirements. Additionally, promising opportunities for Czech and
European stakeholders extend to the upstream oil industry, further enhanc-
ing the scope for possible bilateral collaboration. Also, since 2004 there
is the Associate Agreement between EU and Egypt in force, same as the two
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MoU further developing EU-Egypt energy cooperation has been signed.
These agreements, alongside the Egyptian Investment Law No. 72 of 2017
and the BITs between EU member states and the Arab Republic of Egypt,
can serve as a foundation for strengthening EU-Egyptian energy relations.

Furthermore, very recently the Egyptian Ambassador to the Czech Republic,
Mahmoud Afifi, convened with Vaclav Bartuska, the nation’s Special Envoy
for Energy Security, to explore collaboration prospects in emerging energy
ventures, particularly within the realm of renewable energy initiatives, with

the main focus on the green hydrogen projects.'’
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Abstract in original language

Klimaticka krize a s nf spojeny vyvoj se odraz{ nejen v realné zméné fyzic-
kého kazdodenniho svéta, ale také ve smysleni spolecnosti i jednotlived.
Skody, zpisobené zménou klimatu a s ni souvisejicim kolisanim teplot,
anebo tanim ledovcu a zvedanim hladin vodnich ploch, se dotykaji jednot-
livea 1 skupin lidi v kazdodennim Zivote.

Stejne jako obecné védomi a povédomi o klimatické krizi, jejich pficinach
a téméf denné viditelnych nasledcich roste i pravni védomi a povédomi
klimatickou zménou a jejimi projevy poskozenych jednotlivet, pficemz
takové poskozeni muze byt spatfovano v majetkové i nemajetkové roving.
To se projevuje v posledni dobé zejména na jejich vzristajici odhodlanosti
a také jisté pravni kreativité pii hledani zptsobu, jakymi za pasobené skody
hnat k zodpovednosti, anebo se o to alespont pokusit, konkrétni fyzické
a zejména pravnické osoby, pficemz zpravidla se jedna o pravnické osoby,
fadici se do sektoru energetickych spole¢nosti, jejichz tradice a fungovani
jsou dostatecné dlouhé a vyznamné, aby mohlo byt spojeno se signifikant-
nim mnozstvim vyprodukovanych emisi, které je u tohoto druhu zalob zpra-
vidla klicovym faktorem. Konkrétni vycisleni takového mnozstvi vyprodu-
kovanych emisi je pak pro zalujici zpravidla zakladem dokazovani existence
kauzalniho nexu mezi ptisobenou skodou a domnélym skodnim jednanim.
Predmétem tohoto piispévku je analyzovat nejznaméjsi piipady obcan-
skopravnich zalob na ndhradu Skody vici energetickym spolecnostem
v posledni dobé v ramci evropského prostoru a zaroven nastinit moznosti
konstrukce takové Zaloby v systému ¢eského prava de lege lata.
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Abstract

The climate crisis and its associated developments are reflected not only
in tangible changes to the physical world but also in the evolving perceptions
of both society and individuals. The damages caused by climate change,
including temperature fluctuations, glacier melt, and rising water levels,
directly impact individuals and communities in their daily lives. As public
awareness of the climate crisis, its causes, and its increasingly visible conse-
quences grows, so too does the legal consciousness of those affected by cli-
mate change and its manifestations, with such harm being perceived in both
material and non-material aspects.

This heightened legal awareness is particularly evident in the increasing deter-
mination and legal creativity of individuals seeking to hold specific physical
and, more notably, legal entities accountable for the damages they have suf-
fered. Such entities predominantly include energy companies, whose long-
standing operations and significant emissions output render them potential
defendants in climate litigation. The volume of emissions produced by these
companies is often a crucial factor in such lawsuits. Establishing the precise
amount of emissions attributed to these entities forms a fundamental basis
for plaintiffs” efforts to demonstrate a causal nexus between the alleged
harmful conduct and the resulting damage.

This paper aims to analyze the most prominent civil claims for damages
against energy companies in recent years within the European legal frame-
work. Furthermore, it seeks to outline the potential construction of such
claims under the Czech legal system as it currently stands (de lege lata).
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1 Uvod

Pravo je obecné znamo jako véda, pro kterou je mimotfadné dilezitd mimo
jiné jeji soudobost a aktualnost. Ta se objevuje a propisuje do této veédy
ve dvou rovinach: jednak se jedna o rovinu normotvorby, kdy zakonodarce
upravuje konkrétni pravni predpisy (a s nimi také cely pravn{ fad) za dce-
lem reflektovan{ probehlého a stile probihajictho vyvoje spolecnosti, jejtho
smysleni a hodnot; jednak se také jedna o implementaci (anebo pokus o ni)
novych fenomént aktualni doby formou odlisné nebo rozsitujici interpre-
tace nckterych institutd a ustanoveni existujictho pravniho fadu a konkrét-
nich pravnich predpist. V kontextu tématu zmény klimatu je toto dvoji
mozné reflektovan{ aktualni doby, soucasnych veédeckych poznatkt a vyvoje
spolecnosti a jejtho smysleni mozné pozorovat taktéz.

V prvaim piipadé se jednd napiiklad o pfijeti tzv. klimatickych zakondu,
ke kterému z vyse uvedenych divoda dochazi v riznych zemich, zpravi-
dla napfi¢ zapadnim vyspélym svétem, které vytvaii celou novou oblast
a odvétvi klimatického prava seshora, piislusnym zakonodarnym sborem.
Ve druhém pifpadé, kdy dochazi k faktické tvorbé (nebo také rozsifovani,
nebot’ oba typy implementace aktualnich fenoménu se nikterak nevylucuji)
odvétvi klimatického prava zdola, v roviné pravn{ praxe, na zakladé existuji-
cich pravnich predpist de lege lata, se jedna zejména o snahu o rozsifen{ (anebo
zménu) definice, chapan{ anebo naplfiovani znamych a uzivanych pravnich
pojmi nebo institutd v kontextu soucasnych fenoménu. Cilem takovych
extenzivnich trendd je nejen v kontextu prava klimatického zejména moz-
nost podfazeni chovani a jevi, které jsou chapany jako skodlivé a podporu-
jici ¢i ptimo zpusobujici klimatickou zménu, pod existujici pojmy a definice
v ramci obc¢anského nebo spravnfho prava, umoznujici soudni konstatovani
protipravnosti takového jednani, a to se vSemi souvisejicimi nasledky.

Prave pokusy o aplikaci existujicich pravnich pfedpist a v nich obsazenych
institutd v ramci odvétvi klimatického prava, respektive obc¢anskopravnich
sporu s klimatickou tématikou, kdy je Zalovanou stranou energeticka spolec-
nost a pfedmét sporu uzce souvisi s klimatickou zménou a jejimi projevy,
jsou pfedmétem prvni ¢asti této prace. Dava si za cil zmapovat dulezité pfi-
pady téchto sport, jejich specifika a uzity pravni zaklad a pravni argumentaci.
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V ¢asti druhé pak pracuje s platnym ceskym pravem (de lege lata) a uvazuje
nad vhodnosti mozného uziti v ném obsazenych instituta jako zaklad mozné
obcanskopravni zaloby v pfipadném obdobném sporu v Ceské republice,
tedy mozné zaloby vici energetické spolecnosti na nahradu skody, po vzoru
v prvni ¢asti prezentovanych zahrani¢nich ptipada.

2 Zahraniéni soukromopravni
spory klimatického prava

Jako jiz tradicné téméf ve vSech odvétvich, probiha vyvoj a rozsifovani
trendd i v ramci védeckého prostiedi, pravni nevyjimaje, v jeho Sirsim
i uz$im vyznamu, primarné ze zapadniho svéta. Neni proto piekvapujici,
ze také vyse popsané spory, tykajici se klimatického prava, majf svij pavod
ve statech zapadni Evropy.

Jejich spole¢nym jmenovatelem je pochopitelné klimatickd zména, kazdy
z nize prezentovanych vyznamnych zapadoevropskych soukromoprav-
nich sport klimatického prava vsak ma za cil vzdy ponckud odlisnou véc.
Nejedna se tedy vzdy pouze o spory, tykajici se ndhrady skody. Neztidka
se jedna také o jiné druhy sport, majici za cil primarné donuceni zalovanych
stran, tedy energetickych spole¢nosti jako vyznamnych producentt emisi,
o zmeénu jejich chovani, a to jak z hlediska pfimo klimatického, tak z hledisek
jinych, napifklad ekonomickych, tedy hledisek, blizicich se v ¢eském prav-
nfm fadu dobfe znamému pojmu péce rddného hospoddre. Konkrétni pifpady
jsou pfedstaveny a rozebrany vzdy jednotlivé v nasledujicich podkapitolach.

2.1 ClientEarth proti Shell's Board of Directors

Ptipad ClentEarth proti Shells Board of Directors pfedstavuje prelomovy pravni
spor v oblasti energetického a klimatického prava. Organizace ClientHarth,
kterd se specializuje na environmentalni pravo, podala v roce 2023 zalobu
na predstavenstvo spole¢nosti Shell plc ve Velké Britanii. Tato zaloba byla
vznesena na zaklade udajného nesplnéni povinnosti ¢lent pfedstavenstva
v oblasti fizeni klimatickych rizik a nedostatecné strategie k dosazeni cilt
Patizské dohody.!

1 Rozsudek Vrchniho soudu Anglie a Walesu ze dne 12. 5. 2023, sp. zn. BL.-2023-000215.
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ClientEarth, ktery se ndkupem akcif stal akcionafem spole¢nosti Shell, tvrdil,
ze predstavenstvo spolecnosti porusilo své fiduciarni povinnosti vyplyvajici
ze Section 172 a 174 britského zdkona o spole¢nostech z roku 2006 (Companies
Aer 2006). Podle této normy jsou clenové predstavenstva povinni jednat v nej-
lepsim zajmu spolecnosti a brat v dvahu dlouhodobé dusledky svého rozho-
dovani, véetné dopadu na zivotn{ prostfedi a spolecnost. Zaloba poukazo-
vala na nedostatecny plan Shellu pro snizovani emisi uhliku, ktery byl podle
zalobce v rozporu s védeckymi poznatky a mezinarodnimi klimatickymi cili.®

Pravni argumentace byla v tomto piipadé zalozena na tfech bodech. V prv-
nfm bodé bylo argumentovano nedostate¢nym fizenim klimatickych rizik,
tedy Ze pfedstavenstvo nezavedlo odpovidajici strategii pro minimalizaci kli-
matickych rizik, ¢imz ohrozilo dlouhodobé zajmy spole¢nosti i akcionaia.
Ve druhém bodé¢ je vytykano poruseni povinnosti loajality vici spolecnosti.
Zalujici je presvédéen, e predstavenstvo selhalo pfi plnéni svjch povin-
nosti ve smyslu pfijmuti pfiméfenych opatieni pro dosazeni emisnich cila,
v ¢emz zalujici spatfuje také poruseni zdkona. Ttetim bodem Zaloby je spat-
fované podcenéni reputacnich a regulatornich rizik, kdy Zalobce spatiuje
v oblasti dekarbonizace nec¢innost vedeni spole¢nosti, pficemz predpoklada,
ze ve spojen{ s rostoucim tlakem ze strany regulatort, dalsich investort a také
vefejnosti tato necinnost povede k finanénim ztraitim a negativni publicite,
které vyusti v dalsi soudni spory a ve findle zasadnim zptisobem poskodi
spole¢nost a tim i jeji akcionate.’

V kvetnu 2023 britsky Nejvyssi soud Zzalobu zamita s odivodnénim, ze soud-
nictvi nema zasahovat do obchodniho rozhodovani pfedstavenstva, pokud
je ¢inéno v ramci tzv. pfiméfeného uvazeni. Soud uznal vyznam klimatic-
kych otazek, avsak zduraznil, ze posuzovani obchodnich strategif patfi pri-
marné do kompetence pfedstavenstva.*

2.2 Hugues Falys proti TotalEnergies
Ptipad Hugues Falys proti TotalEnergies piedstavuje vyznamny pravni spor

v oblasti soukromopravni odpovédnosti a klimatického prava. Belgicky

2 Rozsudek Vrchniho soudu Anglie a Walesu ze dne 12. 5. 2023, sp. zn. BL.-2023-000215.
3 Ibid.
4 Ibid.
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farmat Hugues Falys spolu s né¢kolika environmentalnimi organizacemi
podal zalobu proti francouzskému energetickému gigantu TotalEnergies
s tvrzenim, ze spolec¢nost porusila svou povinnost pfedchazet environmen-
talnim Skodam, a to v kontextu zdkona o devoir de vigilance (povinnosti bde-
losti) pfijatého ve Francii v roce 2017.

Zaloba, podana v roce 2022 u francouzskych soudu, tvrdila, ze ¢innost
TotalEnergies a jeji nedostatecné kroky k dekarbonizaci pfispély k prohlu-
bovani klimatickych zmén, které mély piimy dopad na farmu zalobce. Falys
argumentoval, ze extrémni pocasi a nepravidelnosti klimatu, spojené se zvy-
$ujicimi se emisemi sklenikovych plynd, poskodily jeho drodu a ohrozily
jeho zivobyti, konkrétné ve forme bleskovych zaplav, které s sebou z dtivodu
odplavovani svrchnich bonitnich vrstev pady nesou ztratu jeji bonity, ktera
v konec¢né fazi vede az ke ztraté konkurenceschopnosti zemédélského hos-
podatstvi v predmétné lokalite. Tvrdi, ze TotalEnergies nesplnila povinnost
stanovenou francouzskym zdkonem o ndlezité péci, ktery vyzaduje, aby
velké spolecnosti piijimaly preventivni opatfeni k identifikaci a minimalizaci
rizik spojenych s lidskymi pravy, zdravim a Zivotnim prostfedim ve v$ech
fazich své ¢innosti.®

Nedostatecné stanovené klimatické cile a zavazky zalované TotalEnergies
v kontextu Pafizské klimatické dohody povazuje zalobce za konkrétn{ poru-
seni pfedmétnych ustanoveni francouzského prava a mezi timto jednanim,
které povazuje za skodni, a jemu vzniklou skodou v dusledku klimatickych
zmeén spatfuje kauzalni nexus, ze kterého podle Zalobce plyne také povin-
nost nahradit vzniklou $kodu ve smyslu beézné obcanskopravni deliktni
mimosmluvni odpovédnosti dle v pfedmétné dobé platného belgického
obcanského zakoniku (Code Civil Belge 1504—-2019), konkrétné na zaklade
kombinace ustanoveni Clanku 1382 a 1383, tedy na zakladé kombinace
komisivniho jednani a nedbalosti.”

5 Loi 2017-399 du 27 mars 2017 relative au devoir de vigilance des sociétés meres et des
entreprises donneuses d’ordre.

6 Zaloba Huguese Falyse proti TotalEnergies. Climate Change 1.itigation Databases [online].
[cit. 10.4.2024]. Dostupné z: https://climatecasechart.com/wp-content/uploads/non-
-us-case-documents/2024,/20240301_54998_petition.pdf

7 Ibid.
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Souciasti sporu, jehoz rovina byla pravné spiSe symbolicka, avsak pro vefejné
minén{ a vaiman{ klimatickych problémut pomérné zasadni, je také poza-
davek okamzité zmény business planu pfedmétné Zzalované spolecnosti
na zaklad¢ predkladanych zjisteéni Zalujici strany. Pozadovand zména spoci-
vala zejména v pozadavku okamzitého zastaveni vsech investic do fosilnich
zdrojt a také snfzeni produkce zemniho plynu a ropy do roku 2030 o 47 %
ve srovnani s rokem 2022. Tato vedlejsi linka sporu, nazyvana medialné také
jako natlakova akce, byla umocnéna primarné vedlejsimi dcastniky fizent,
kterymi jsou lidskopravni a klimatické neziskové nevladn{ organizace FIAN,
Greenpeace a Ligue des Droits Humains a jejichz aktivizacni akce svoji pub-
licitou zastinily prava{ podstatu tohoto sporu.?

2.3 Saul Luciano proti RWE AG

Ptipad Sasil Luciano Liinya proti RWE AG piedstavuje klicovy spor v oblasti
klimatického prava a mezinarodniho soukromého prava, ktery fesi otazku
odpovédnosti podnikti za pfeshranicni environmentalni Skody. Z prav-
nfho hlediska se pifpad soustfedi zejména na otiazky mezinarodni piislus-
nosti (internationale Zustandigkeit) némeckych soudu a piipustnosti zaloby
(Zuldissigkeit der Klage) podle némeckého hmotného a procesnfho prava.
Problematika spocivd v posouzeni, zda némecky soud muze rozhodovat
o zalob¢ peruanského obcana proti némecké spolecnosti za skodu vzniklou
mimo tzem{ Némecka, a zda je Zaloba z hlediska kauzality a materialnéprav-
nich pfedpokladi zptsobila k projednani.

Zalobcem je Sadl Luciano Lliuya, perudnsky farmaf a horsky privodce,
ktery v roce 2015 zaluje spolecnost RWE AG, nejvétsiho némeckého emi-
tenta sklenfkovych plynd, za Gdajny podil na hrozici skodé ve svém rodném
mesté Huaraz. Luciano tvrdi, Ze tani ledovce Palcacocha, které ohrozuje
jeho nemovitost, je spoluzptisobeno historickymi emisemi CO, spolecnosti
RWE. Domaha se ¢astecné nahrady nakladt na protipovodnova opatfen,
a to v poméru odpovidajicim 0,47 % globalnich emisi spole¢nosti RWE.”

8  Zaloba Huguese Falyse proti TotalEnergies, op. cit.

9 Zaloba Sadla Luciana proti RWE AG. Climate Change Litigation Databases [online]. [cit.
10.4.2024]. Dostupné z: https://climatecasechart.com/wp-content/uploads/non-
-us-case-documents/2015/20151123_Case-No.-2-O-28515-Essen-Regional-Court_
complaint-1.pdf
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Zaloba byla poddna na zikladé ustanoveni § 1004 némeckého obéan-
ského zdkoniku Biurgerliches Gesetzbuch (BGB) —  Beseitigungs-  und
Unterlassungsanspruch (narok na odstranéni rusenf a zdrzen{ se ruseni), ve spo-
jeni s ustanovenim § 823 odst. 1 BGB (narok na nahradu $kody pfi poru-
senf absolutnich prav, zde vlastnického prava — Eigentumsrecht). Podle zalobce
emisni ¢innost RWE pfedstavuje nepiimé ruseni vlastnického prava (wittel-
bare Stirung) jeho nemovitosti. Podle ustanoveni § 1004 odst. 1 BGB muze
vlastnik pozadovat odstranéni ruseni (Beseitigung) nebo zdrzeni se ruseni
(Unterlassung). Pfedpokladem je kumulativni splnéni podminek, kterymi jsou
zasahovani do vlastnictvi (Eigentumsbeeintrichtigung), zde hrozba zaplaveni
nemovitosti zalobce, dale ruseni ze strany zalovaného (Stirerbegriff) — zalobce
tvrdi, Ze RWE je tzv. Verhaltensstorer (rusitel svym jednanim), a také nepfi-
pustnost vylouceni odpovédnosti za ruseni (Rechtfertigungsansschluss) — RWE
namitala, ze jeji cinnostje zakonna, coz je vsak otazka meritorniho posouzeni.
Luciano nezalozil Zalobu na absolutni odpovédnosti (Gefibrdungshafinng),
nybrz na poruseni ochrany vlastnictvi s pozadavkem preventivniho opatfeni.
To je procesné vyznamné, protoze naroky na zdrzeni se ruseni nevyzaduji
prokazovani zavinéni (Verschulden), nybrz pouze existenci ruseni a pficinné
souvislost."

Zemsky soud v Essenu (Landgericht Essen) zalobu v roce 2016 zamitl jako
nepiipustnou (unzulissig), pticemz zdaraznil absenci prokazatelné adekvatni
piicinné souvislosti (addiguater Kausalzusammenhang) mezi jednanim RWE
a konkrétni skodou v Peru.!! Proti rozhodnuti podal Luciano odvolani
(Berufung) k Vrchnimu zemskému soudu v Hammu (Oberlandesgericht Hanim).
Tento soud v roce 2017 prekvapivé rozhodnuti prvni instance zrusil a pfi-
pustil zalobu k vécnému projednani (Sachentscheidung). Podle soudu nemutize
byt otazka pfi¢inné souvislosti pfedbézné posouzena bez dikazniho fizeni
(Beweisanfnabme). Piijeti piipustnosti zaloby tak znamenalo zasadni pralom
v klimatické litigaci."?

10 Zaloba Sadla Luciana proti RWE AG, op. cit.

11 Rozsudek Zemského soudu v Essenu ze dne 15.12.2016, sp. zn. 2 O 285/15.

12 Tiskova zprava Vrchniho zemského soudu v Hammu ze dne 8. 11. 2017. Oberlandesgericht
Hamm [online]. [cit. 10. 4. 2024] Dostupné z: https:/ /www.olg-hamm.nrw.de/behoerde/
presse/Pressemitteilungen/zt-Archiv/archiv-2005---2018/2017_pressearchiv/139-
-17-peruanischer-Landwirt-RWE.pdf
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Otazka mezinarodn{ piislusnosti byla posuzovana primarné podle clanku 7
odst. 2 Naftizeni Brusel I bis, ktery umozuje zalovat osobu v misté¢, kde doslo
ke skodni udalosti.” Judikatura Soudniho dvora Evropské unie, zejména
rozhodnut ve véci Fiona Shevill proti Presse Alliance SA (C-68/93), ptiznava
poskozenému volbu mezi mistem $kodniho jednan{ (Handlungsort) — v tomto
piipadé Némecko, kde RWE vypousti emise CO,, a mistem vzniku skody
(Erfolgsort) — tedy mistem, kde se $koda projevila (Peru)."*

Vrchni zemsky soud v Hammu konstatoval svou piislusnost s odkazem
na to, ze emise CO, jsou skodni udélosti s globalnim dopadem, a neni
vylouceno, aby Handlungsort urcoval piislusnost, i kdyz Erfolgsort lezi mimo
uzemi EU. Soud konstatoval, Ze u mezinarodnich environmentilnich skod
(grenziiberschreitende Unnyeltschiden) je ptipustné zalozit pfislusnost v miste,
kde byla skodliva ¢innost zapocata, pokud existuje alespon nepfima pficinna
souvislost (wittelbare Kausalitit) s projevem skody.” Pfestoze RWE namitala,
ze emise piedstavujf legalni ¢innost povolenou némeckym pravem, soud pfi-
pomnél, ze piislusnost podle Natizeni Brusel I bis nesouvisi se samotnym
posouzenim hmotnépravni odpovednosti, ale pouze s formalnim posou-
zenim pifpustnosti zaloby ve véci tvrzeného naroku (Schliissigkeit der Klage).
Vyklad soudu tedy e facto znamena, ze korporace se sidlem v EU mohou
byt Zzalovany v domovském staté i za (potencialni) skody vzniklé mimo EU,
pokud lze prokazat alesponl potencidlni pfi¢innou souvislost s jejich ¢in-
nosti. Tento piistup odrazi interpretacni zasadu ¢ffer utile, ktera usiluje o efek-
tivni a praktickou ochranu prav poskozenych v soukromopravnich sporech
s mezinarodnim prvkem. Rozhodnuti soudu reflektuje i zasadu favor actoris,
to mezinarodni pravidla dovoluji. Tuto volbu zaroven podporuje zdsada
ucinné ochrany prav poskozenych (¢ffektiver Rechtsschutz)."

13 Nafizeni Evropského patlamentu a Rady (EU) 1215/2012 ze dne 12. prosince 2012
o piislusnosti a uznavani a vykonu soudnich rozhodnuti v ob¢anskych a obchodnich
vécech.

14 Tiskova zprava Vrchniho zemského soudu v Hammu ze dne 8.11.2017, op. cit.

15 Tiskova zprava Vrchniho zemského soudu v Hammu ze dne 30. 11. 2017. Oberlandesgericht
Hamm [online]. [cit. 10. 4. 2024] Dostupné z: https:/ /www.olg-hamm.nrw.de/behoerde/
presse/Pressemitteilungen/zt-Archiv/archiv-2005---2018/2017_pressearchiv/153-
-17-VT-peruanischer-Landwirt-RWE.pdf

16 Ibid.
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Klicovou otazkou je tzv. adekvatni kauzalita (addquate Kansalitat) mezi emi-
semi RWE a tanim ledovce. Soud v Essenu puvodné aplikoval pifsny stan-
dard pficinné souvislosti vyzadujici tzv. bezprostiedni pfimou piicinu (unmi-
ttelbare Ursache). OLG Hamm vsak pfipustil, Ze v kontextu globaln{ klima-
tické zmeény postaci neptima kauzalni souvislost (wittelbare Kausalitat), pokud
odborné dakazy ukazou, ze emise RWE méfitelné piispély (wessbarer Beitrag)
ke zvyseni teploty vedouci k tanf ledovce. OLG Hamm konstatoval, ze v této
tazi tizeni postacuje predbézné prokazani (Glaunbbafimachung) tvrzeni zalob-
ce.'” Dukazni bfemeno (Beweislast) spociva na Lucianovi, ktery musi dolozit
historicky vyprodukované mnozstvi emisi spolecnosti RWE, podil téchto
emisi na globalnim oteplovani a dopad zvysené teploty na konkrétni ledovec
Palcacocha. Soucasti dokazovani jsou i klimatické modely zalozené na meto-
dologii tzv. attribution science, které umoznuji kvantitativni pfifazeni emisi
konkrétnim dopadam (guantitative Zurechnung)."®

Piipad Sasil Luciano proti RWE _AG piedstavuje diky rozhodnuti OLG Hamm
o své pravomoci a pifsludnosti rozhodnout v této véci prilom v mezinarod-
nim energetickém a klimatickém soudnictvi, zejména v otazkach mezina-
rodni piislusnosti soudu a piipustnosti klimatickych zalob proti korpora-
cim za preshrani¢ni environmentalni skody. Vrchni zemsky soud v Hammu
ve svém rozhodnuti zdtraznil extentzivni vyklad pojmu $kodni udalosti
podle Nafizeni Brusel I bis, ktery tak umoznuje konstatovat piislusnost
némeckych soudu. Dale zduraznuje, ze samotna prvotni slozitost a nepfe-
hlednost proklamovaného kauzalntho fetézce nezaklada divod k odmitnuti
zaloby pro nepfipustnost, nebot’ otizka kauzality ma byt i pfi zjevn¢ kompli-
kovanych pfipadech pfedmétem samotného dikazniho fizeni. Pfipad je také
velmi zasadn{ v ramci $irstho chapani pifpustnosti aplikace narodniho prava
(zde némeckého prava) jako piiméfenou a ucelnou v kontextu Nafizeni
Rim II. Toto §irsf vniméni znamena fakticky posun od tradi¢nich koncepta
vanimani pficinné souvislosti ke kvantitativnimu piistupu a sdilené odpo-
vednosti (geteilte Verantwortung) u globalnich environmentalnich problémau.
Vysledek fizeni mize mit zasadni dopady na budouci klimatickou litigaci
a korporatni odpovednost (unternehmerische Verantwortung) v mezinarodnim

17 Tiskova zprava Vrchniho zemského soudu v Hammu ze dne 30. 11.2017, op. cit.

18 Ibid.
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kontextu a stat se vyraznou inspiraci pro podobné spory klimatického prava
v evropském priavnim prostoru.”

3  Zalobni moznosti dle éeského prava de lege /ata

Ceska republika v soucasné dobé nedisponuje Zadnou specialni energetic-
kou a klimatickou legislativou, definujici a upravujici pfipadné pravni naroky,
které by mohly vzniknout ze skodlivych nebo omezujicich déju, spojenych
s klimatickou zménou a jejich doprovodnymi jevy. Na rozdil od vyse zmi-
nénych zahrani¢nich pravnich ptipada navic v Ceské republice dosud ani
k podani zadné podobné zaloby ve veci prevence skod anebo piimo nahrady
skody nedoslo. Na zdklade¢ razné miry uspésnosti a riznych strategif vyse
zminénych zalob, které pochazeji, byt ze zahranici, avSak z evropského
pravnfho prostoru, v ramci kterého obcanské pravo disponuje v zasadé
velmi podobnymi instituty, se tedy logicky nabiz{ otazka mozné potencialni
uspésnosti pripadné obdobné zaloby v ceském prostfedi a zejména moz-
nosti jeji konstrukce a podlozeni relevantnimi pravnimi ustanovenimi ces-
kého obcanského prava de lege lata.

3.1 Zaloba na nahradu $kody podle
obecnych skutkovych podstat

Cesky obcansky zakonik v zasadé nejprve obecné upravuje pravni dévody
nahrady skody v ptipadé deliktni (tedy mimosmluvni) odpovédnosti zaklad-
nimi skutkovymi podstatami. Jednd se o ¢tyfi zakladni skutkové podstaty,
obsazené v ustanovenich § 2909 a § 2910 tohoto pravaniho pfedpisu.

V piifpadé ustanoveni §2909 o.z. se jedna o obecnou odpovédnost
za mimosmluvn{ (deliktni) Gjmu a zahrnuje v sobé de facto dvé skutkové
podstaty. Prvni skutkovou podstatou je timyslné poruseni dobrych mravi
v obecné roving, pficemz toto jedndni je v pficinné souvislosti se vznikem
skody. Druhou skutkovou podstatou poté je tzv. sikandzni vykon prava, kdy
je v ramci nemravného jednani skadce nutné prokazat jeho umysl v tom
smyslu, ze primarnim cilem jedndn{ skidce pfi vykonavani svych prav bylo
poskodit jiného. Z uvedeného tedy vyplyva, ze pro ucely klimatické litigace

19 Tiskova zprava Vrchniho zemského soudu v Hammu ze dne 30. 11. 2017, op. cit.
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je toto ustanoveni nepouzitelné, nebot’ je viceméné vylouceno v souvis-
losti s produkef emisf tvrdit a prokazovat imyslné poruseni dobrych mravi
anebo, v pifpad¢ druhé skutkové podstaty, dokonce sledovani primarniho
cile poskozent jiného pii vykonu svych prav.

Ustanoveni § 2910 o. z. je, diky své nepiili§ pifehledné konstrukei a formu-
laci, na interpretaci a subsumpci o néco slozit¢jsi. Komentafe k ob¢anskému
zakoniku shodné uvadéji, ze se v tomto ustanoveni skryvaji v zasadé dv¢
skutkové podstaty. Prvni z nich je poruseni ochranné normy chranici pred
zasahem do absolutniho prava podle véty prvai tohoto ustanoventi, druhou
je pak poruseni ochranné normy chranici pred vznikem c¢isté majetkové Gjmy
podle vety druhé tohoto ustanoveni. Pokud by vycet obsazenych skutkovych
podstat v tomto ustanoveni ob¢anského zakoniku obsahoval pouze dvé skut-
kové podstaty vyse uvedené, aplikace tohoto ustanoveni pro tcely moznosti
soukromopravni zaloby na nahradu skody v souvislosti s pusobenim klima-
tické zmény je téméf vyloucena, nebot’, jak jiz bylo feceno v dvodu, Ceska
republika nedisponuje zadnou specifickou klimatickou pravni tpravou, ktera
by emitenttim stanovovala konkrétni povinnosti ve vztahu ke zméné klimatu
a s ni spojenymi jevy, jejichz poruseni by zakladalo narok na ndhradu skody.
V pravn{ literatufe se vSak objevuje také silici nazor doc. Melzera a dalsich
pravnich akademikd, Ze pfedmétné zakonné ustanoveni v sobé ve skutec¢nosti
obsahuje jeste tfeti skutkovou podstatu, kterou je prosty zasah do absolut-
nfho prava, ktery se dovozuje ze smyslu a icelu véty prvnf tohoto ustanoveni
a celého institutu deliktni odpovédnosti a s ni spojené povinnosti nahrady
skody. Vychazi z premisy, ze mnozstvi konkrétnich norem stanovujicich
konkrétni pravni povinnost nenf a nemuze byt konecné, nebot’ v nich nejde
obsahnout kazdou jednotlivou konkrétni povinnost. Navzdory tomu vsak
vzdy existuje obecné pravidlo povinnosti udrzovani radného stavu, které
se uplatni pravé v pfipadé neexistence konkrétni normy, stanovujici urcitou
povinnost. Tento pravnf nazor vychazi z némecké pravni nauky a je zalo-
zen na tzv. konkrétni povinnosti opatrnosti (Ierkebrspflicht), kdy se povazuje
za protipravni jiz samotny zasah do absolutniho prava, a to 1 pfi neexistenci
vyslovné stanovené konkrétni ochranné normy, nebot’ povinnost nezasa-
hovat do absolutntho prava je sama o sobé zakonem stanovena. Neni vsak
shodny s obecnou prevencni povinnosti ve smyslu ustanoveni § 2900 o. z.,
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nebot’ to chrani pouze konkrétni vyjmenované pravni statky. Povinnost
konkrétni opatrnosti oproti tomu obecné chrani vSechna absolutni prava,
v ptipadé kazdé konkrétni situace vsak vyzaduje jiné chovani. Melzer defi-
nuje povinnost konkrétni opatrnosti jako stanoveni (dovozeni) konkrét-
ntho pravidla jednani pro posuzovanou konkrétni zivotni situaci v souladu
s pozadavkem objektivni predvidatelnosti nasledku vychazejicim z kritéria
tzv. optimdlniho pozorovatele s ptihlédnutim zejména k mife pravdépodobnosti
vzniku $kodlivého nasledku, vyznamu ohrozeného pravniho statku, jakoz
i k zvyklostem soukromého zivota. Tato tfeti skutkova podstata tak otevira
dvefe riznym sméram a rizné mife pravni kreativity pro pokus o exten-
zivnéjsi interpretaci poruseni povinnosti konkrétni opatrnosti ve vztahu
ke skodam, zptisobenym v souvislosti s klimatickou zménou a bezpochyby
v sob¢ skryva potencidl pro postaveni klimatické soukromopravn{ Zaloby
na nihradu skody pravé na tomto zakladé.”

3.2 Zaloba na nahradu $kody podle
zvlastni skutkové podstaty

Kromeé zakladnich skutkovych podstat nahrady skody v piipade deliktni
odpovédnosti upravuje cesky obcansky zakonik také zvlastni ustanoveni
pro piipady skod, vzniklé za zvlastnich okolnosti nebo zvlastniho zfetele
hodnym zptusobem. Pro ucely nidhrady Skody ve véci klimatickych skod
se zda byt velmi vhodnym ustanoveni § 2925 tohoto zakona, které upravuje
nahradu skody zpusobené provozem zvlasté nebezpecnym. Jelikoz se jedna
o velmi specifickou situaci, je konstrukce odpovédnosti za skodu u tohoto
ustanoveni zasadné odlisna od vyse prezentovanych obecnych skutkovych
podstat nahrady $kody. V prvé rade se odlisuje stanovenim tzv. objektivni
odpovednosti za Gjmu, kdy odpovednost nahradit ujmu vznika bez ohledu
na zavinéni skudce i bez ohledu na poruseni pravni povinnosti, samoziejmé
vsak existujf také vymezené liberacni davody, jejichz existenci véak musi pro-
kazovat nositel odpovednosti. Jedna se tak de facto o odpoveédnost za pravem
dovolené provozovani zdroje zvyseného nebezpedi.

20 MELZER, E Ustanoveni § 415 obcanského zakoniku a stanoven{ protipravnosti jako
predpokladu nihrady $kody podle obéanského zékoniku. Casopis pro pravni védu a praxi
[online]. 2002, roé. 10, & 3, s. 265-271 [cit. 10.4.2024] Dostupné z: https://journals.
muni.cz/cpvp/article/view/8237
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Kumulativnimi pfedpoklady povinnosti nahradit 4jmu jsou v tomto pfi-
padé¢ zaprvé provozovani zavodu nebo jiného zvlasté nebezpecného zafi-
zeni, dale udalost vyvolana zdrojem zvyseného nebezpedi pii takovém pro-
vozu a vznik Gjmy, pficemz nexus cansalis se v tomto ptipadé vztahuje pouze
na souvislost skodni udalosti a Gjmy. Dalsim dtlezitym faktorem v ptipadé
tohoto ustanoveni je samotny pojem skody zptsobené zdrojem zvyseného
nebezpedi, jak ho chape pravn{ literatura. Ta totiz tuto skodu definuje nejen
jako nahlou udalost, ale také jako dlouhodobé pusobeni zdroje nebezpedi,
z n¢hoz $koda teprve vznikne. Aby toho nebylo malo, zakonodarce v odst. 2
tohoto ustanoveni zakotvuje také alternativn{ kauzalitu a zaroven délenou,
nikoliv spole¢nou odpovédnost, kdy pokud z okolnosti zfejmé vyplyva,
ze provoz vyznamné zvysil nebezpeci skody, ackoliv je mozné poukazat
i na jiné mozné pficiny, zavaze soud provozovatele k nahradé skody v roz-
sahu odpovidajicim pravdépodobnosti zpusobeni $kody timto zvlast’ nebez-
pec¢nym provozem. Toto ustanoveni ve svém odst. 3 také stanovi vyvratitel-
nou pravnf domnénku, Ze za provoz zvlasté nebezpecny se povazuje obecné
provoz tovarnim zplisobem anebo provoz, pfi kterém se pouziva anebo
je nakladano s vybusnou nebo podobné nebezpecnou latkou. Takovou
definici provozu zvlast’ nebezpecného s prehledem spliuje jakykoliv ener-
geticky provoz, nakladajici s fosilnimi palivy a majici tak podil na vzniku
a progresi klimatické zmény. Splnéni této definice by bylo mozné pii exten-
zivnéj$im chapani zptsobené skody v kontextu vyse zminované aktualizo-
vané interpretace pravnich pojmu shledavat v samotném emitovani skleni-
kovych plynt a podilu na klimatickych zménach, zejména je vsak (a to i bez
ptedmétné soudobé aktualizace vaimani nékterych pravnich pojmt) mozné
je sledovat v samotném zpusobu vyroby.

Za provoz zvlasté nebezpec¢ny totiz pravni literatura povazuje predevsim
ty provozy, kde dochazi k vyuzivani piirodnich sil, jejichZ typickou vlastnosti
je nikoliv zcela plna ovladatelnost a kontrolovatelnost, a to i pfi zachovani
veskeré potiebné péce a s vyuzitim vSech poznatkd védy a techniky, z ¢ehoz
pro okoli takového provozu plyne uréita mira rizika ohrozeni zivota, zdravi
a majetku, ktera je zvysSena a nikoliv pfedvidatelnd.”* Ptitomnost ¢i absence
21 Rozsudek Nejvyssiho soudu CR ze dne 23.3.2023, sp. zn. 25 Cdo 1152/2021.

2 PETROV, J, VYTISK, M., BERAN, V. a kol. Obéansky zikonik. Komentdr: 2. vyd (3. aktu-
alizace). Praha: C. H. Beck, 2024, § 2925.
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uredniho schvileni takového provozu a splnéni ¢i nesplnéni véech podmi-
nek, které provozovateli klade pravo vefejné, nemaji pro soukromopravni
deliktni posouzeni provozu jako zvlast’ nebezpe¢ného zadny vliv.*

Taktéz samotné provozovani zavodu tovarnim zptsobem anebo pouzivani
¢i jiné nakladani s jedem, ziravinou, biologicky nebezpecnou latkou a nebo
jinymi nebezpecnymi chemikdliemi zaklada pii provozu pravni domnénku
provozu zvlasté nebezpecného. Provozovatel ma moznost se liberovat
vyvracenim domnénky, kdy prokaze, ze zavod neni provozem zvlasté nebez-
pecnym, vzhledem k existujici judikatufe vsak povazuji takovou moznost
v piipadé vyznamnych emitentti za velmi malo pravdépodobnou. Jednak
se v ptipade vzniklé skody nemusi jednat pouze o skodu nahle vzniklou kon-
krétnf udalosti (naptiklad vybuch), ale pod toto ustanoveni je mozné subsu-
movat také dlouhodobé pusobeni zdroje nebezpedi, ze kterého skoda teprve
vznikne, jak konstatuje 1 Nejvyssi soud ve svém rozsudku ze dne 23. 3. 2023,
sp.zn. 25 Cdo 1152/2021. V tomto sporu byla pfedmétem $koda, vznikla
na lesich ve spravé Lest Ceské republiky, s. p. pasobenim plynnych slouce-
nin dusiku a siry ze zavodt spolecnosti ORLEN Unipetrol RPA, s. 1. 0., které
jsou latkami principialné nebezpeénymi a Skodlivymi, jejichz vypousténi
nelze pii predmétném provozu zcela eliminovat a ani pfi vynalozeni fadné
péce tak nelze vyloudit, ze v souhrnném a dlouhodobém pusobeni mohou
vést k zavaznym Ujmam na lesnich porostech a v konecném dasledku také
na lidském zdravi. Nejvyssi soud konstatuje, ze i takové ptsoben{ exhalaci,
pochazejicich z pramyslovych zavodu, lze davodné povazovat za zdroj zvy-
seného nebezpedi, za néz odpovida provozovatel podle ustanoveni § 2925
obcanského zakoniku.** Domnivam se proto, ze obdobnym zptsobem
je mozné postupovat také pii pusobent jinych exhalaci.

S ohledem na vzhledem k zamyslenému cili uvazované klimatické soukro-
mopravn{ zaloby na nahradu skody velmi vstficné konstrukei zvlastntho
ustanoveni § 2925 obc¢anského zakoniku se zda uzit{ pravé tohoto ustano-
veni pro piipad konstrukce predmétné zaloby jako vice nez idealni. Zejména
ve svétle vyse popisovaného némeckého piipadu farmafe Saula proti RWE
poskytuje toto ustanoveni vSechny potfebné pravni zbrané a proti némecké

2 PETROV, VYTISK, BERAN, op. cit.
24 Rozsudek Nejvyssiho soudu CR ze dne 23. 3. 2023, op. cit.
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uprave je dokonce jest¢ mnohem vstricnéjsi. Pokud by tedy piipadné ceské
soudy postupovaly alesponl z¢asti tak vstifcné jako soudy némecké, zda
se mi jako téméf zarucené piipusténi takové Zaloby k vécnému projednani.

7

3.3 Akcionarska zaloba

Kromeé zminénych Zalob na nahradu skody ve vztahu energetické spolec-
nosti a s ni nikterak nespojeného poskozeného (zalobce) je ve svétle v ¢asti
prvai zminénych zahrani¢nich pifpada vhodné pohlédnout také na moznost
piipadné zaloby uvnitf korporace, tedy akcionafské Zaloby na clena statu-
tarntho organu spolecnosti po vzoru ptipadu ClientEarth proti Shell’s Board
of Directors. Domnivam se, ze obdobna Zaloba by mohla byt podana i podle
ceského prava de lege lata, a to za pouziti institutu péce fadného hospodare,
respektive proklamovaného poruseni této povinnosti.

Povinnost jednani s péci fadného hospodare pro ¢lena voleného organu spo-
le¢nosti zakotvuje z. o. k. ve svém ustanoveni § 52, kde také zakotvuje pra-
vidlo pfeneseni dikazniho bfemene na zalovaného. V piipadée skody, zpt-
sobené spolecnosti jednanim v rozporu s péci fadného hospodafe uhradi
tuto $kodu skidce spole¢nikim ze svého. Pojmové znaky péce radného
hospodafte pak definuje obcansky zakonik jako loajalitu, znalost a peclivost.
S péci fadného hospodare se pak poji také pravidlo podnikatelského dsudku
ve smyslu ustanoveni § 51 z. o. k., které definuje, ze peclivé a s potfebnymi
znalostmi jedna ten, kdo mohl pfi podnikatelském rozhodovani v dobré
vife rozumné predpokladat, ze jednd informované a v obhajitelném zajmu
obchodni korporace.

Nebot’ v tomto sméru v ¢eském pravnim prostredi jest¢ zadny spor s kli-
matickou tematikou neprob¢hl, je velmi obtizné pfedvidat jakoukoliv miru
pravdépodobnosti uspéchu takto konstruované zaloby. Jelikoz se vsak v pii-
pad¢ povinnosti péce fadného hospodate i pravidla podnikatelského tsudku
jednd o neurcité pravni pojmy, nelze vyloucit, ze jejich definici 1 vyklad bude
ve svétle soucasného vyvoje evropské a svétové klimatické politiky a zaro-
ven rustu trendu kladeni durazu na klimaticky udrzitelné podnikani, ¢asto
doplniované o rtzné audity klimatické udrzitelnosti, rozsifen také na tento
aspekt a piilis anebo zcela fosilné zaméfené podnikani muze byt vaimano
jako v nesouladu s pravidlem podnikatelského usudku anebo v rozporu
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s povinnosti péce fadného hospodate. Domnivam se proto, ze urcitd mira
potencidlu v tomto smeéru nepochybné existuje.

4 Zavér

Energetické a klimatické pravo je bezpochyby v soucasné dob¢ velmi dyna-
micky se rozvijejicim pravnim odvétvim a zejména ve véci soukromoprav-
nich Zalob na nahradu $kody vzniklé v souvislosti s klimatickou zménou
a ji pasobenymi jevy se jednd o pomyslné nepfili§ probadané vody v celo-
evropském 1 ceském pravnim kontextu, coz bezpochyby dokazalo zmapo-
vani vyznamnych evropskych pifpadt téchto zalob jakoz i otevieni tématu
mozné konstrukce obdobné Zaloby v prostiedi ¢eského prava de lege lata.
Totéz viak plati také pro energetickou a klimatickou legislativu, ktera vsak
nebyla pfedmétem této prace.

Byt’ vSechny dosud prezentované evropské zaloby, které jiz byly rozhodnuty,
spojuje jeden spolecny jmenovatel, totiz jejich neuspéch, je zcela zjevné vidi-
telny trend preciznéjsi vystavby téchto zalob a také urcité miry extenzivity
smysleni soudt v energetickych a klimatickych vécech s ohledem na rostouct
povédomi o této problematice a také rostouci miru jeji pal¢ivosti. Zaroven je
také mozné sledovat napfi¢ témito piipady, celkovému netspéchu navzdory,
rostouci miru dil¢ich uspécht ve smyslu faze fizeni, do které se takova zaloba
dostala. Byt’ némecka Zaloba na spolecnost RWE stale neni rozhodnuta,
posun ve smyslu vibec pfipusténi meritornfho projednani takové Zzaloby
je zcela zasadniho charakteru a pro ¢ast pravni odborné vefejnosti byl vel-
kym prekvapenim, které lze bezpochyby klasifikovat jako pomyslné literarni
otevieni Pandofiny skfinky. I kdyby tedy byla Zaloba meritorn¢ zamitnuta,
svyj velky dil prace jiz ma za sebou a do d¢jin energetického a klimatického
prava se bezpochyby navzdy zapise.

Ceské pravni prostiedi je v poslednich dekadach pomérné znamé opozdé-
néj$im prejimanim zdpadoevropskych trendi, zda se proto nepochybné,
ze obdobné Zaloby budou v budoucnu feseny také ceskou justici. Jelikoz
se tak v8ak zatim nestalo, byly v kontextu vyse uvedenych evropskych pfi-
padu, uzité argumentace a institutd a ustanoveni pravnich predpist zahra-
ni¢nich evropskych pravnich fada, na nichz byly tyto zaloby vystavovany,
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formovany uvahy o potencidlni moznosti vystavby obdobné Zaloby dle
platného ceského prava. Byly identifikovany nékteré ceské obcanskopravni
instituty, které s urcitou mirou pravdépodobnosti mohou slouzit jako zaklad
pro vystavbu soukromopravni klimatické Zaloby a ukazalo se, ze v ptipadé
zvlastniho ustanoveni § 2925 obcanského zakoniku o nahradé skody zputso-
bené provozem zvlast’ nebezpecnym je Ceska pravni Uprava az prekvapivé
vstifcna zamyslenému naroku a moznost dspéchu takové zaloby se tak zda
nebyti zcela mala.

Zejména, av$ak nejen, v poslednim pojednavaném ceském potencialnim pfi-
pad¢ vystavby takové zaloby, tedy u akcionafské zaloby vystavené na dekla-
rovani porusen{ povinnosti péce fadného hospodate a nejednani v souladu
s pravidlem podnikatelského usudku vsak tyto hluboké a dosud neprozkou-
mané pravni vody narazi zejména na nejistotu interpretacni sife klicovych
neurcitych pravnich pojmua a nejasnost vyvoje jejich obsahu v kontextu
vyvoje spolecnosti a jejtho smysleni, v tomto pifpadé zejména v moznosti
inkludovan{ klimatickych a ekologickych aspekti ve svétle pifklonu soucas-
ného ekonomického svéta k urcité forme klimaticky udrzitelného podnikani,
jehoz soucasti jsou také audity a certifikaty toto potvrzujici. Mira propisu
takové zmény do obsahu shora uvedenych pojmu, které za dekady uzivani
jiz ziskaly ponékud ustalenou pfedstavu o jejich naplni, je vsak, jak jiz bylo
feceno, nejasnd, rozhodné vsak nenf vyloucena.

Nezbyva tedy nez konstatovat, ze pouze empirické ovéfeni v praxi muze
potvrdit anebo vyvratit domnénky a pfedpoklady a pfipadnou miru jejich
opravnénosti jakoz 1 posunout poznani ve véci soukromopravnich zalob
na nahradu skody s klimatickym pavodem. V kontextu evropského i ces-
kého pravniho prostoru bude nepochybné velmi zajimavé (a téméf nezbytné)
tento vyvoj peclive sledovat a mapovat.
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FOR THE CIRCULAR ECONOMY
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Abstract

This paper explores the circular economy within the European Union cen-
tered on a paradigm shift from the traditional economic model of “take,
make, consume and dispose” to one that maximizes resource use efficiency
and minimizes waste. The EU has integrated the circular economy into
its policies as a central element to achieve sustainable development goals,
including reducing the carbon footprint and generating sustainable jobs.

The Circular Economy Action Plan, initially launched in 2015 and updated
in 2020, is crucial to this effort, encompassing areas such as plastics, elec-
tronic waste, and food, and promoting higher recycling and reuse rates.
However, implementation faces challenges, including variability in applica-
tion by member states and resistance from certain industries, although it also
presents significant opportunities for economic growth and innovation.

Moreover, the EU’s legal framework on the circular economy is complex,
consisting of multiple directives covering various aspects and products,
which can lead to overlaps and contradictions. Collaboration between
the EU and the member states is crucial for effective implementation, and
continuous efforts are needed to align national policies with EU frame-
works, promote education and awareness, and encourage research and inno-
vation in sustainable technologies.

Keywords

Circular Economy; European Union; Sustainability; Recycling; Environmental
Policy; EU Directives; Innovation; Sustainable Development.
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1 Introduction

The circular economy in the European Union aims to shift away from the
traditional ‘take, make, consume, and dispose’ economic model, moving
instead towards a more sustainable approach that maximizes resource effi-
ciency and reduces waste. This shift towards the circular economy is essential
not only for protecting the environment but also for ensuring the long-term
sustainability of European economies in a world with finite resources.’

The European Union (EU) has committed to sustainable development goals
(SDG)? and has integrated the circular economy into its policies as a cen-
tral pillar to achieve them.” This includes reducing the carbon footprint,
managing resource consumption more efficiently, and creating long-term
sustainable jobs.

T FRIANT, M.C., VERMEULEN, W.J. V, SALOMONE, R. A typology
of circular economy discourses: Navigating the diverse visions of a con-
tested  paradigm.  Resources,  Conservation  and — Recycling  [online]. 2020  [cit.
21.2.2025].  Available at:  https://www.sciencedirect.com/science/atticle/pii/
50921344920302354°ref=pdf_download&fr=RR-2&rr=920e629d3fc76e9b

2 See SDG 12: Responsible Consumption and Production — This goal emphasizes the
need to create more sustainable consumption and production patterns. The circular
cconomy is key to this goal as it seeks to reduce waste and make more efficient use
of resources; SDG 11: Sustainable Cities and Communities — The circular economy
can contribute to this goal through the sustainable management of urban waste and the
promotion of infrastructures that support a low-carbon economy; SDG 13: Climate
Action — Implementing circular economy practices helps mitigate climate change
by reducing greenhouse gas emissions through more efficient processes and reduced
use of materials; SDG 9: Industry, Innovation, and Infrastructure - Promotes resilient
infrastructures and encourages sustainable industrialization, two aspects that align with
the principles of the circular economy;

Transforming our world: the 2030 Agenda for Sustainable Development
(A/RES/70/1). United Nations [online]. 2015 [cit. 21. 2. 2025]. Available: at: https://sdgs.
un.org/2030agenda

3 See EUROPEAN COMMISSION. Communication from the Commission
to the FEuropean Parliament, The European Council, the Council,
the FEconomic and Social Committee and Committee of the Regions.
Circular Economy Action Plan: For a cleaner and more competitive Europe. In:
EUR-Lex [online]. 11.3.2020 [cit. 21.2.2025]. Available at: https://cut-lex.curopa.cu/
legal-content/EN/TXT/?qid=1583933814386&uri=COM:2020:98:FIN;
EUROPEAN  COMMISSION.  Communication  from  the  Commission
to the European Patliament, The European Council, the Council,
the FEconomic and Social Committee and Committee of the Regions.
A European Strategy for Plastics in a Circular Economy. In: EUR-Lex [online].
16.1.2018 [cit. 21. 2. 2025]. Available at: https://cur-lex.curopa.cu/legal-content/EN/
TXT/?qid=1516265440535&uri=COM:2018:28:FIN

126


https://www.sciencedirect.com/science/article/pii/S0921344920302354?ref=pdf_download&fr=RR-2&rr=920e6a9d3fc76e9b
https://www.sciencedirect.com/science/article/pii/S0921344920302354?ref=pdf_download&fr=RR-2&rr=920e6a9d3fc76e9b
https://sdgs.un.org/2030agenda 
https://sdgs.un.org/2030agenda 
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1583933814386&uri=COM:2020:98:FIN
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1583933814386&uri=COM:2020:98:FIN
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1516265440535&uri=COM:2018:28:FIN
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1516265440535&uri=COM:2018:28:FIN

Aktudlni vyzvy energetického a klimatického prava a politiky

The EU actively promotes the implementation of the SDGs not only within
its own member states but also in its external actions and cooperation with
other countries. The European Commission regularly aligns its internal and
external policies with the SDGs and assesses progress towards these goals
through its annual sustainable development monitoring report. This report
evaluates how EU policies contribute to achieving the SDGs, reflecting
the EU’s comprehensive approach to sustainability.* A key document outlin-
ing the EU’s commitment to the SDGs is the European Commission’s 2016
communication titled “Nex? steps for a sustainable European future — Enropean
action for sustainability” (COM(2016) 739 final).” This communication details
the Commission’s plans to integrate the SDGs into its policy-making pro-
cesses and highlights the importance of sustainability across all policy areas.
This commitment underscores the EU’s recognition that its economic, social,
and environmental prosperity is intrinsically linked to global well-being and
sustainable development, showcasing a holistic approach to addressing
global challenges through regional and international cooperation.

To this end, the EU has adopted various strategies to promote the circu-
lar economy. One of the fundamental documents is the Circular Economy
Action Plan, initially launched in 2015 and updated in 2020.° This plan details,
inter alia, measures to close the lifecycle of products through increased recy-
cling and reuse, covering atreas such as plastics, electronic products, and food.”

4 BUROPEAN COMMISSION. Sustainable development in the FEuropean
Union — Overview of progress towards the SDGs in an EU context — 2024 edi-
tion. European Union [online]. 2024 [cit. 21.2.2025]. Available at: https://ec.cu-
ropa.cu/eurostat/documents/15234730/19397895/KS-05-24-071-EN-N.
pdf/730c983a-fa93-6ce2-7905-2379de04f3e9?version=1.0&t=1718611411114

5 EUROPEAN COMMISSION. Communication from the Commission to the European
Parliament, The European Council, the Council, the Economic and Social Committee
and Committee of the Regions. Next steps for a sustainable European future — European
action for sustainability. In: EUR-Lex [online]. 22.11.2016 [cit. 21. 2. 2025]. Available at:
https://cur-lex.europa.cu/legal-content/en/TXT/?Puri=CELEX%3A52016DC0739

6 EUROPEAN  COMMISSION.  Communication  from  the  Commission
to the FEuropean Parliament, The FEuropean Council, the Council,
the FEconomic and Social Committee and Committee of the Regions.
A new Circular Economy Action Plan For a cleaner and more competitive Europe. In:
EUR-Lex [online]. 11.3.2020 [cit. 21.2.2025]. Available at: https://eur-lex.curopa.cu/
legal-content/EN/TXT/?qid=1583933814386&uri=COM:2020:98:FIN

7 HARTLEY, K., SCHULZCHEN, S., BAKKER, C., KIRCHHERR, J. A strategic
framework for the circular economy: Lessons from policy instruments in the EU.
Journal of Cleaner Production [online]. 2023, Vol. 412 [cit. 21.2.2025]. DO http://doi.
org/10.1016/j.jclepro.2023.137176
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The EU has adopted various tools to foster circular economy practices,
including EU Regulations and Directives. Specifically, EU legal acts address
for instance packaging, end-of-life vehicles, batteries, and electronics,
all designed to improve the collection, recycling, and reuse of materials.
In addition, the EU supports the transition towards a circular economy via
various research and innovation funding programmes including Horizon
2020 and its successor Horizon Europe or the European Fund for Strategic
Investments. The European Fund for Strategic Investment (EFSI) also pro-
vides specific support.

Now, although progress has been significant, the transition towards a cit-
cular economy in the EU faces challenges such as variability in implemen-
tation among member states, the need to improve recycling infrastructure,
and resistance from certain industries. However, it also presents substantial
opportunities for economic growth, innovation, and the creation of “green”
employment.?

The context of the circular economy in the EU is complex and multifaceted,
involving a combination of legislation, innovation, and international coop-
eration, all under the umbrella of the EU’ environmental and economic
sustainability objectives.

2 Legal Regulation

The current legal framework of the EU in relation to the circular economy
is complex due to the variety of directives, regulations, and strategies that
cover numerous sectors and aspects of resource and waste management.
This complexity derives from several key factors that influence the effective-
ness of the legislation and its implementation.

Currently, the circular economy in the EU is regulated by a series of direc-
tives and regulations that cover different aspects and products. This includes
everything from packaging, electronic waste, and end-of-life vehicles
to restrictions on hazardous substances in products and the management

8 Circular Economy in Europe: Developing the knowledge base. Ewropean Environmental
Agency [online]. 2016 [cit. 21.2.2025]. Available at: https://www.cea.curopa.cu/en/
analysis/publications/ circular-economy-in-europe/ circular-economy-in-europe/ @@
download/file

128


https://www.eea.europa.eu/en/analysis/publications/circular-economy-in-europe/circular-economy-in-europe/@@download/file
https://www.eea.europa.eu/en/analysis/publications/circular-economy-in-europe/circular-economy-in-europe/@@download/file

Aktudlni vyzvy energetického a klimatického prava a politiky

of construction waste. Each of these areas has its specific regulation which
can result in overlaps and potential contradictions between the regulations.

The management of competencies between the EU and the member states
adds another layer of complexity. Although the EU establishes guidelines and
regulatory frameworks, the member states have the responsibility to imple-
ment these standards nationally. This can lead to differences in implementa-
tion and compliance, affecting the uniformity and effectiveness of circular
economy policies across the Union.

Circular economy policies interact with other significant areas such as energy
policy, climate change policy, and internal market regulations. This intersec-
tion requires careful coordination to ensure that policies are coherent and
do not conflict with each other. For example, measures to promote the recy-
clability of products should not contradict regulations on product safety
or energy efficiency.

The variability in administrative capacity and resources among different
member states can result in inconsistent implementation of directives.
Additionally, monitoring and compliance with these standards are challeng-
ing given the geographical and economic breadth of the EU.

The legal framework must constantly adapt to new technologies and
industrial practices. Innovation in materials, manufacturing processes, and
business models requires that legislation be flexible and regularly updated
to reflect best practices and emerging technologies. EU’s legal framework
for the circular economy currently consists of the following EU acts:

First, the Waste Directive (2008/98/EC), establishes the fundamental leg-
islative framework for waste management in the EU. It promotes waste
prevention, recycling, and reuse to reduce environmental impacts. It was
revised in 2018 and 2023 to set more ambitious recycling targets and clear
provisions on the waste hierarchy.”

Second, the Packaging and Packaging Waste Directive (94/62/EC), regulates
the production and disposal of packaging and packaging waste in the EU.

9 Directive 2008/98/EC of the European Patliament and of the Council of 19 November
2008 on waste. In: EUR-Lex [online]. 2024 [cit. 21. 2. 2025]. Available at: https://cut-lex.
curopa.cu/eli/dir/2008/98/0j/eng

129


https://eur-lex.europa.eu/eli/dir/2008/98/oj/eng
https://eur-lex.europa.eu/eli/dir/2008/98/oj/eng

COFOLA 2024 - CAST 10

This Directive has also been revised to improve the recyclability of packag-
ing and reduce the amount of waste generated."

Third, the Landfill Directive (1999/31/EC) establishes limits and regulates
the conditions for waste disposal, including technical requirements for land-
fills. Its objective is to prevent or reduce the adverse effects associated with
waste disposal."

Fourth, the End-of-Life Vehicles Ditective (2000/53/EC) focuses on pre-
venting vehicle waste and promoting the reuse, recycling, and other forms
of recovery of retired vehicles to reduce waste.'

Fifth, the Restriction of Hazardous Substances (hereinafter “RoHS”)
Directive (2011/65/EU) limits the use of certain hazardous substances
in electrical and electronic equipment. This Directive contributes to the cit-
cular economy by ensuring that electronic products are easier to recycle and
less polluting at the end of their useful life.”

Sixth, the Regulation (EU) No 305/2011 laying down harmonized conditions
for the marketing of construction products is a key piece of legislation that
promotes the integration of circular economy practices within the construc-
tion industry, a sector notorious for its high resource consumption and signif-
icant waste generation. This regulation is crucial for achieving the European
Union’s sustainability objectives, as it establishes harmonized standards for
all construction products marketed in the European market, ensuring that
these meet strict safety, health, and environmental protection requirements.'

10 European Parliament and Council Directive 94/62/EC of 20 December 1994 on pack-
aging and packaging waste. In: EUR-Lex [online]. 2018 [cit. 21.2.2025]. Available at:
https://ecur-lex.europa.cu/eli/dir/1994/62/0j/eng

11 Directive 1999/31/EC on the landfill of waste. In: EUR-Lex [online]. 2024 [cit.
21.2.2025]. Available at: https://eut-lex.europa.cu/eli/dir/1999/31/0j/eng

12 Directive 2000/53/EC of the European Patliament and of the Council of 18 September
2000 on end-of life vehicles. In: EUR-Lex [online]. 2023 [cit. 21. 2. 2025]. Available at:
https://eur-lex.europa.cu/eli/dir/2000/53/0j/eng

13 Directive 2011/65/EU of the European Patliament and of the Council of 8 June 2011
on the restriction of the use of certain hazardous substances in electrical and electronic
equipment (recast). In: EUR-Lex [online]. 2025 [cit. 21.2.2025]. Available at: https://
cut-lex.europa.cu/eli/dir/2011/65/0j/eng

14 Regulation (EU) No 305/2011 of the European Parliament and of the Council of 9
March 2011 laying down harmonised conditions for the marketing of construction
products. In: EUR-Lex [online]. 2024 [cit. 21.2.2025]. Available at: https://cut-lex.
curopa.cu/eli/reg/2011/305/0j/eng
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Seventh, the Waste Electrical and Electronic Equipment Directive (here-
inafter “WEEE”) (2012/19/EU) establishes the collection and recycling
of old electronic equipment, promoting the circular economy in the elec-
tronics sector."

Eighth, Regulation (EU) 2023/1542 on batteries and waste batteries sets
sustainability and safety standards for the placement of batteries in the EU,
establishing minimum requirements for extended producer responsibility,
collection, and reporting.'®

2.1 Regulatory Competence Issues

In the context of the EU, there are certain areas where the EU has exclusive

competences,'’

meaning that only the EU can legislate and adopt legally
binding acts, and the member states can only do so if they are enabled
by the EU or to implement EU acts. In the field of the circular economy,
although many of the competences are shared, particularly in matters

of environment and internal market.'®

In the context of the circular economy, when referring to areas of exclusive
competence of the European Union, particularly those that impact the reg-
ulation of imports and exports of waste and recycled products, the relevant
exclusive competence is the EU’s common commercial policy. This policy
gives the EU the sole authority to legislate and adopt legally binding acts
concerning trade standards, tariffs, and the negotiation and management
of trade agreements with non-EU countries."”

More specifically, the EU may prevent the export of waste to countries
where it might not be handled in an environmentally responsible manner,

15 Directive 2012/19/EU of the European Parliament and of the Council of 4 July 2012
on waste electrical and electronic equipment (WEEE) (recast). In: EUR-Lex [online].
2024 [cit. 21.2.2025]. Available at: https://eur-lex.curopa.cu/eli/dir/2012/19/0j/eng

16 Regulation (EU) 2023/1542 of the European Parliament and of the Council of 12
July 2023 concerning batteries and waste batteries. In: EUR-Lex [online]. 2024 [cit.
21.2.2025]. Available at: https://eur-lex.curopa.cu/cli/reg/2023/1542/0j/eng

17 Treaty on the functioning of the European Union. In: EUR-Lex [online]. 2012, Articles 3
and 4 [cit. 21. 2. 2025]. Available at: https://eut-lex.curopa.eu/LexUriServ/LexUriServ.
doruri=CELEX:12012E/TXT:en:PDF

18 WEATHERILL, S. Law and Values in the European Union. Oxford: Oxford University
Press, 2016, 470 p., pp. 26-29. ISBN 9780199557271.

19 Ibid.
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ot to control the import of recycled materials to ensure they meet EU stan-
dards for safety and quality.”

In areas such as the environment and internal market regulation, where the
circular economy has a significant impact, the competences of the European
Union and its member states are shared. This means that both the EU and
the member states have the authority to legislate and regulate, although the
specific arrangement allows for a collaborative approach to policy-making.
In the context of environmental protection and market regulations that
facilitate circular economy practices, this shared competence is particularly
crucial. It enables the EU to set broad regulatory frameworks and goals that
ensure consistency and coherence across all member states, while also allow-
ing individual countries the flexibility to adapt these frameworks to local
conditions and priorities. Hence, shared competences of the EU are essen-
tial for effectively managing environmental standards and promoting sus-
tainable economic practices. For instance, while the EU might set directives
aimed at reducing plastic waste or enhancing recycling capabilities across
the bloc, member states can implement these directives with considerations
for their own industrial capacities, waste management systems, and con-
sumer behaviors. This layered approach ensures that while striving for unity
in environmental goals, the diverse economic and social landscapes of the
member states are accommodated, thus fostering more effective and locally
relevant applications of circular economy principles.”!

2.2 Issues of Overlap and Redundancy
in Current Legal Regulation

EU directives set broad goals and objectives, leaving it to the member
states to transpose them into domestic legislation. In this context, the role

20 GARCIA, 1.S. Fostering a circular economy in the FEuropean
Union:  Prior  experiences and initiation of  the deposit, return,
and refund system in  Portugal for packaging waste management.
A e C - Revista de Direito Administrativo e Constitucional [online]. 2023, Vol. 23, Issue 94,
pp- 11-40 [cit. 21.2.2025]. Available at: https://doi.org/10.21056/AEC.V23194.1873

21 POYRAZ, A., CSETE, M. Multi-level Governance of Sustainability Transition in the
European Union. In: LEAL FILHO, W, DINIS, M.A.P, MOGGI, S., PRICE, E.,
HOPE, A. (eds) SDGs in the European Region. Inmplementing the UN Sustainable Development
Goals — Regional Perspectives [online]. Springer [cit. 21. 2. 2025]. Available at: https://doi.
org/10.1007/978-3-031-17461-2_8810.1007/978-3-031-17461-2_88
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of national law is critical, as it must ensure that the implementation of the
directives, such as the WEEE Directive?? and the RoHS Directive,” does not
create unnecessary duplication or confusion for businesses.

WEEE and RoHS directives regulate differentissues, however, their environ-
mental objectives are closely aligned. Therefore, it is essential that national
laws are carefully crafted to provide a coherent and streamlined compliance
process for economic operators, addressing both directives simultaneously.
If national laws are well designed, businesses should be able to follow a sin-
gle, efficient compliance procedure that satisfies the requirements of both
directives.

However, challenges arise if national legislation lacks coordination or creates
overlapping procedures that burden businesses with redundant steps. The
goal should always be to ensure that national implementation fosters effi-
ciency and reduces complexity, making it easier for businesses to fulfill their
obligations while contributing to the broader EU sustainability goals. Thus,
while businesses must comply with national laws, the effectiveness of this
compliance depends on how well these laws are harmonized at the national
level, ensuring that businesses are not faced with unnecessary hurdles.

Legislation on packaging and packaging waste, along with regulations
on plastic waste and other sector-specific rules, may overlap in their recy-
cling and waste reduction requirements. This not only creates an additional
administrative burden for companies but can also lead to inefficiencies
in waste collection and treatment, as different systems may establish differ-
ent criteria or standards for similar materials.

Sometimes, EU Acts can come into direct or indirect conflict, where com-
pliance with one may hinder compliance with another. For example, mea-
sures designed to improve the recyclability of a product might clash with

22 Directive 2012/19/EU of the European Parliament and of the Council of 4 July 2012
on waste electrical and electronic equipment (WEEE) (recast). In: EUR-Lex [online].
2024 [cit. 21.2.2025]. Available at: https://eur-lex.europa.eu/eli/dir/2012/19/0j/eng

23 Directive 2011/65/EU of the European Parliament and of the Council of 8 June 2011
on the restriction of the use of certain hazardous substances in electrical and electronic
equipment (recast). In: EUR-Lex [online]. 2025 [cit. 21.2.2025]. Available at: https://
cur-lex.europa.cu/eli/dir/2011/65/0j/eng

133


http://eur-lex.europa.eu
https://eur-lex.europa.eu/eli/dir/2012/19/oj/eng
http://eur-lex.europa.eu
https://eur-lex.europa.eu/eli/dir/2011/65/oj/eng
https://eur-lex.europa.eu/eli/dir/2011/65/oj/eng

COFOLA 2024 - CAST 10

regulations that limit the use of certain recycled materials in products that
come into contact with food or have strict safety requirements.**

Regarding documentation and reporting, these can be duplicated since
companies often need to provide similar information (but not the same)
to various agencies or under different jurisdictions. This not only increases
the administrative workload but also disperses resources that could be used
more efficiently in improving production and recycling processes.

Overlap and redundancy can also lead to inconsistent interpretation and
application of norms, both at the level of the member states and between
different sectors. This can result in a lack of uniformity in the applica-
tion of the law throughout the EU, affecting the level playing field and
competitiveness.

Well then, what type of solutions can we propose? The first is a consolida-
tion of directives. It is possible to combine several directives into a single
piece of legislation. The second, ensure that the directives are clear and pre-
cise to prevent contradictory interpretations. The third, harmonize through
greater coordination among member states to ensure uniform application
of the directives and to create unique reporting platforms, that is, to estab-
lish centralized reporting systems that allow businesses to meet multiple
information requirements more efficiently These measures could help
reduce redundancy and improve the effectiveness of circular economy poli-
cies in the EU, making compliance simpler and less costly for all involved
actors.

In addressing current challenges, it is essential to consider how shared com-
petences between the EU and member states can either facilitate or compli-
cate the implementation of integrated and effective policies. The EU’s abil-
ity to address these challenges in collaboration with member states will
be crucial for achieving its long-term sustainability ambitions.”

2 DALHAMMAR, C. Industry attitudes towards ecodesign standards for improved
resource efficiency. Journal of Cleaner Production |online]. 2016, Vol. 123, Issue 2,
pp. 155166 [cit. 5. 1. 2025]. Available at: https://doi.org/10.1016/j.jclepro.2015.12.035

25 See SMISMANS, S. Law, 1 egitimacy and Enropean Governance: Functional Participation in Social
Regulation. Oxford: Oxford University Press, 2004, p. 544. ISBN 9780199270309.

26 ZHELYAZKOVA, A., THOMANN, E. Policy Implementation. In: JORDAN, A,
ADELLE, C. Environmental Policy in the EU: Actors, Institutions and Processes. 3. ed. London:
Routledge, 2021, p. 401, pp. 220-240. ISBN 9780429402333.
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The effectiveness of EU policies depends on the coordinated interaction
of multiple levels of national governance. Ensuring alignment between
national policies and EU directives necessitates a structured and cooperative
approach, while regional and local authorities must engage in collaborative
efforts to achieve common objectives.”

3 Challenges of Fragmented Legislation

The implementation of the EU framework for a circular economy by mem-
ber states presents several challenges, which vary due to differences in admin-
istrative capacities, economic resources, political priorities, and industrial
conditions. These challenges can significantly impact the consistency and
effectiveness of implementing circular economy policies across the EU.
Below are some of the key challenges.

Firstly, the difference in administrative capacity of EU member states varies
considerably in terms of the ability to implement and enforce circular econ-
omy directives. While some countries have well-established systems and suf-
ficient resoutrces to apply complex regulations, others may lack the necessary
infrastructure, which can lead to delayed or incomplete implementations.*®

Secondly, economic resources of EU member states are limited. Therefore,
effective implementation of circular economy policies often requires signif-
icant investments in technology, recycling infrastructure, and public educa-
tion. Member states with limited financial resources may struggle to make
these investments, which could hinder their ability to meet EU objectives.
When European Union member states face economic resource constraints,
the involvement of private actors becomes crucial for the effective imple-
mentation of circular economy policies. Private companies, through invest-
ments in recycling infrastructure and advanced technologies, can provide
the necessary resources to overcome financial and technological barriers,
thereby facilitating progress toward the EU’s sustainability goals.

The private sector is a driving force for innovation, developing new tech-
nologies and processes that make recycling and reuse more efficient and
27 ZHELYAZKOVA, THOMANN, op. cit..

28 WEATHERILL, S. Law and Values in the Enrgpean Union. Oxford: Oxford University
Press, 2016, 470 p., pp. 129-133. ISBN 9780199557271.
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cost-effective. These innovations benefit both the economy and the envi-
ronment by helping to minimize waste and maximize resource efficiency.
Furthermore, companies have the capability to significantly expand the reach
of education and awareness initiatives on sustainability. This is achieved
through corporate social responsibility programs and partnerships with
educational institutions, which not only inform the public about sustainable
practices but also foster a culture of recycling and reuse. Additionally, adopt-
ing business models based on circular economy principles, such as repair
and recycling, not only helps reduce waste but also opens up new mar-
ket opportunities. These models can be both economically beneficial and
environmentally sustainable, offering pragmatic solutions to sustainability
challenges.”

Thirdly, member states have different political and economic priorities, which
can influence their approach to the circular economy. For example, a coun-
try that relies heavily on heavy industry, which produces goods on a large
scale and therefore requires a significant amount of capital, heavy materi-
als, large machinery, and generally large industrial facilities, may be more
reluctant to implement law that it perceives as potential to undermine their
competitiveness for its main industrial sectors.

Fourthly, legislative and regulatory differences exist. Although EU directives
establish a general framework, the specific details of implementation ate left
to the member states, which can result in significant variations in national
legislation. This lack of uniformity can create an ‘uneven playing field’,
where businesses in some countries face stricter or more costly require-
ments than in others.”

Fifthly, challenges in coordination and cooperation, as the implementation
of circular economy policies requires coordination among various levels
of government (national, regional, and local) and between different sectors.

2%  HONG, T, OU, ], JIA, F, CHEN, L., YANG, Y. Circular economy practices and cor-
porate social responsibility performance: the role of sense-giving. Infernational Journal
of Logistics Research and Applications [online]. 2023, Vol. 27, Issue 11, pp. 2208-2237 |[cit.
21.2.2025]. DOI: https://doi.org/10.1080/13675567.2023.2237914

30 MONCIARDINI, D, MAHONEN, T.J., TSAGAS, G. Rethinking Non-Financial
Reporting: A Blueprint for Structural Regulatory Changes. Accounting, Economics, and
Law: A Convivinm [online]. 2020, Vol. 10, No. 2, p. 20200092 [cit. 21.2.2025]. DOTI:
https://doi.org/10.1515/ael-2020-0092
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The lack of effective coordination can lead to inefficiencies and duplication
of efforts, reducing the overall effectiveness of the implemented policies.”

Sixthly, monitoring and ensuring compliance are essential for the effective-
ness of any circular economy policy. However, the ability to oversee and
enforce regulations varies widely among member states. In some cases,
a lack of resources or corruption can undermine compliance efforts.

Seventhly, broad acceptance of new circular economy frameworks is cru-
cial for their success. Member states must ensure that both businesses and
the public understand and support circular economy initiatives, which may
require tailored awareness and education campaigns suited to local conditions.

To address these issues, it is proposed to provide technical and financial
assistance to member states lacking resources and to encourage coopera-
tion and the exchange of best practices among them. By overcoming these
challenges, the EU can improve the implementation of its circular economy
policies and achieve greater cohesion and efficiency across the region, ensut-
ing that all member states effectively contribute to the Union’s environmen-
tal and sustainability objectives.”

3.1 Impact of Fragmentation on Efficiency
and Policy Coherence

Fragmentation in the legal and policy framework of the circular economy
within the European Union can have a significant impact on the efficiency
and coherence of the policies implemented. This fragmentation refers
to the existence of multiple regulations, directives, and approaches that
vary between member states, and sometimes even within the same country.
Below, we will explore how fragmentation can negatively affect policy cohet-
ence and efficiency.

31 Circular Economy in Europe: Developing the knowledge base. European Environmental
Ageney [online]. 2016 [cit. 21.2.2025]. Available at: https://www.cea.curopa.cu/en/
analysis/publications/ circular-economy-in-europe/ circular-economy-in-europe/ @@
download/file

32 EUROPEAN COMMISSION. Communication from the Commission to the European
Parliament, The European Council, the Council, the Economic and Social Committee
and Committee of the Regions. A New Circular Economy Action Plan for a Cleaner
and More Competitive Europe. In: EUR-Lex [online]. 2020 [cit. 21. 2. 2025]. Available
at: https://cur-lex.europa.cu/legal-content/ EN/TXT /?uri=celex:52020DC0098
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In terms of policy coherence, the difficulty arises because member states
have different interpretations and methods of implementing EU directives,
which can lead to misaligned policies that fail to achieve the objectives set
at the Union level. This is particularly problematic in areas where coordi-
nated action is required to address cross-border challenges, such as waste
management and pollution reduction.

It also often leads to administrative inefficiencies. Industry actors operating
across multiple member states may face regulatory complexity due to the
need to comply with different legal regimes. This not only increases compli-
ance costs but also requires considerable investment in time and resources
to navigate the various regulations, which can discourage innovation and
investment in circular economy practices.

Similarly, this can lead to duplication of efforts for both authorities and
businesses. For example, multiple agencies at different levels of government
may be working on similar initiatives without adequate coordination, lead-
ing to inefficient use of public resources. For businesses, meeting differ-
ent reporting requirements or standards may involve doing the same work
multiple times to meet the expectations of different regulatory authorities.
As a result, the lack of a uniform framework can create an uneven playing
field, where some companies benefit from more lenient regulations in cer-
tain member states, while others in regions with stricter regulations incur
higher costs.

Moreover, this fragmentation can act as a barrier to trade within the single
European market. Different standards and regulations can complicate the
free movement of goods and services that are essential for an effective cir-
cular economy, such as recycled materials and recycling technologies.

To address these issues, greater harmonization and coordination should
be sought, through the review and consolidation of legislation, simplifying
the legal framework to reduce redundancies and clarify obligations; making
improvements in intergovernmental cooperation by fostering closer collab-
oration among member states.
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3.2 Challenges in Implementing Circular
Economy Law: Examples

EU member states face a range of unique challenges when implementing
circular economy policies, influenced by differences in economic capacity,
infrastructure, political priorities, and industrial conditions. Below, I describe
some case studies that illustrate the specific challenges faced by different
member states in the context of the circular economy.

Spain has faced significant challenges in implementing EU waste directives,
especially in terms of achieving recycling targets. One of the main issues has
been the variability in waste collection and treatment among autonomous
communities. While some regions have made significant progress, others
have lagged behind due to differences in administrative and financial capac-
ity. This regional imbalance affects the efficiency of recycling and waste
management policies at the national level.”

Poland, with an economy heavily dependent on coal mining, has faced
challenges in transitioning to more sustainable practices and implement-
ing circular economy policies. Resistance from local communities and the
lack of viable economic alternatives for mining workers have complicated
efforts to close coal plants and promote industries based on circular econ-
omy principles. Additionally, the need for investment in new technologies
and workforce training are viewed as additional bartiers.*

These examples highlight how economic conditions, industrial structure,
administrative capabilities, and other local factors can influence the challenges
that member states face when implementing circular economy policies.

4  Addressing Fragmented Legislation

Addressing fragmented legislation within the EU involves efforts to unify
and consolidate existing legal frameworks. The fragmentation of laws across

33 See ALMASI, A.M., MILIOS, L. Municipal waste management in Spain [online|. European
Environmental Agency, 2013 [cit. 21.2.2025]. Available at: https://www.cea.curopa.cu/
publications/managing-municipal-solid-waste/spain-municipal-waste-management

3 See SNIEGOCKI, A., WASILEWSKI, M., ZYGMUNT, I, LOOK, W. Just Transition
in Poland: A Review of Public Policies to Assist Polish Coal Communities in Transition.
Resources for the Future [online]. 2022 [cit. 21. 2. 2025]. Available at: https://media.rff.org/
documents/Report_22-06_June_1_2022.pdf
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various sectors can lead to inconsistencies, confusion, and inefficiencies.
Unification seeks to establish cohesive, harmonized rules across member
states, while consolidation aims to streamline overlapping or redundant
regulations. Both approaches are essential for enhancing the effectiveness
of EU policies, ensuring clarity, and promoting more efficient governance
across the Union.*®

4.1 Advantages of a Unified Legal Framework

One of the primary advantages of a more harmonized legal framework is the
increased clarity and predictability it offers to economic actors. Simplifying
regulations would reduce the complexity of the current regulatory environ-
ment, where companies must navigate a patchwork of EU directives and
national legislation. By establishing a common legal foundation with uni-
fied core principles, businesses would face fewer administrative burdens and
would no longer need to adjust to different legal requirements across mul-
tiple jurisdictions.

However, while some regulatory aspects — such as waste classification stan-
dards and sustainability reporting requirements — should be fully unified,
others may require harmonization. For instance, the way individual Member
States implement enforcement mechanisms or adjust compliance deadlines
could remain flexible to accommodate national specificities.

This streamlined regulatory framework would allow companies to plan their
operations with greater certainty, reducing compliance-related costs and
minimizing the risks associated with regulatory discrepancies. As a result,
businesses would be better positioned to implement long-term sustainability
strategies without the uncertainty of varying national regulations.

A harmonized and partially unified legal framework would also contribute
to increased investor confidence, as regulatory predictability is a crucial fac-
tor in investment decision-making. A standardized legal foundation would
provide investors with the certainty needed to assess risks and opportunities
more accurately. This is particularly important for investments in sustainable
35 DOMENECH, T., BAHN-WALKOWIAK, B. Transition Towards a Resource Efficient

Circular Economy in Europe: Policy Lessons From the EU and the Member States.

Ecological Economics [online]. 2019, Vol. 155, pp. 7-19 [cit. 21. 2. 2025]. DOT: https://doi.
org/10.1016/j.ecolecon.2017.11.001
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technologies and circular economy businesses, where long-term regulatory
stability is essential for fostering innovation and growth.

Furthermore, ensuring that all businesses across the EU operate under unified
sustainability requirements would promote fair competition. Currently, dis-
crepancies in national regulations can lead to an uneven playing field, where
companies based in countries with stricter environmental requirements may
face higher costs than those operating in more lenient regulatory environ-
ments. A unified approach in key sustainability regulations — such as emission
limits and recycling obligations — would prevent businesses from relocating
to Member States with weaker rules, ensuring that sustainability commitments
are upheld across the region without incentivizing regulatory arbitrage.

However, in areas where full regulatory unification is not feasible, harmo-
nization would allow some degree of flexibility while maintaining overall
coherence. For example, tax incentives for circular economy businesses
or subsidy programs for sustainable initiatives could be tailored by each
Member State, as long as they align with the broader EU sustainability goals.

Unifying core legal standards — such as waste management directives and
extended producer responsibility rules — would simplify enforcement mech-
anisms, making it easier for national authorities to oversee compliance and
reducing the risk of regulatory loopholes where some states impose fewer
requirements than others. A well-defined, standardized set of legal provi-
sions would ensure that sustainability objectives are met more effectively
across the EU.

By providing clear EU-wide guidelines, national governments could signifi-
cantly reduce the administrative burden associated with translating multi-
ple EU directives into local legislation. This would not only lower moni-
toring and compliance costs but also allow the EU to offer standardized
training programs and resources to assist Member States in the effective
implementation of directives.

Additionally, a more harmonized approach would simplify compliance for busi-
nesses, lessen the administrative burden on national governments, and improve
monitoring and enforcement processes. Standardized reporting mechanisms
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and enforcement strategies would further strengthen policy effectiveness,
ensuring that sustainability commitments are upheld across all EU regions.

Furthermore, a simplified legal system would be more agile and capable
of adapting quickly to innovations in sustainability. The ability to update
regulations in a coordinated manner would ensure that the EU remains
at the forefront of circular economy advancements, continuously improving
its policies to reflect evolving best practices.

In summary, adopting a more harmonized and partially unified legal frame-
work would significantly enhance the efficiency of circular economy imple-
mentation and compliance in the EU. By providing a stable and predictable
regulatory environment, businesses would benefit from reduced admin-
istrative burdens, increased investor confidence, and fairer competition.
However, while unification of key legal norms is essential to ensure consis-
tency and prevent regulatory discrepancies, harmonization should be main-
tained in areas where flexibility is needed to account for national specifici-
ties. A balanced approach — where fundamental sustainability principles are
unified, while certain implementation aspects remain harmonized — would
allow the EU to achieve its sustainability goals more effectively while ensur-
ing equitable progress across all Member States.

4.2 Legal Consolidation in the EU: Simplifying
and Integrating Existing Regulations

To consolidate EU legislation on the circular economy, a thorough review
and mapping of existing directives and regulations is necessary. This will
help identify overlaps, contradictions, and gaps, ensuring a comprehensive
understanding of the current legal framework and informing future integra-
tion strategies. General coordination should be carried out by the European
Commission, ensuring coherence and alignment with other EU policy
objectives, such as the European Green Deal

36 EUROPEAN COMMISSION. Communication from the Commission to the European
Parliament, The European Council, the Council, the Economic and Social Committee
and Committee of the Regions. European Green Deal. In: EUR-Lex [online]. 2019
[cit. 21.2.2025]. Available at: https://ec.europa.cu/commission/presscorner/api/files/
document/print/en/ip_19_6691/IP_19_6691_EN.pdf
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Such consolidation could have a potential impact on innovation and invest-
ment in sustainable technologies because it stimulates innovation by reduc-
ing the uncertainty and risks associated with developing new technologies
and business models, for example, in areas like advanced recycling and
renewable energy. It is worth noting that investors are more likely to commit
resources to long-term and capital-intensive projects when the regulatory
environment is stable and predictable.

4.3 Examples of Consolidations of Legal Frameworks

To understand the positive impact of regulatory framework consolidation,
we can examine examples from other sectors or regions where such consol-
idation has led to improvements in policy effectiveness. These case studies
illustrate how the unification and simplification of regulations can enhance
efficiency, improve coherence, and foster compliance.

4.3.1 Reform of the EU’'s Common Agricultural Policy

The European Union’s Common Agticultural Policy (hereinafter “CAP”)
serves as a relevant example of how consolidating and simplifying regu-
lations can improve effectiveness. Through significant reform, the CAP
streamlined agricultural aid and subsidies, reduced bureaucracy, and
increased transparency and efficiency. By consolidating directives and clari-
tying requirements, the reform not only facilitated implementation by mem-
ber states but also helped farmers better understand their obligations and
rights, leading to improved compliance and policy efficiency. This demon-
strates how consolidation can create a more effective regulatory framework
that is easier to implement and enforce across the EU.

The CAP of the European Union has evolved considerably since its incep-
tion in 1962,” continuously adapting to changes in the economic, social, and
environmental landscape. This policy has undergone several major reforms
designed to make agriculture in Europe more sustainable and aligned with
new realities and challenges.

37 Council Regulation (EEC) No 1765/92 of 30 June 1992 establishing a support sys-
tem for producers of certain arable crops. In: EUR-Lex [online]. 2000 [cit. 21. 2. 2025].
Available at: https://eut-lex.curopa.cu/eli/reg/1992/1765/0j/eng
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The first significant reform occurred in 1992, known as the MacSharry
Reform, where direct payments to farmers were introduced, reducing depen-
dency on market price subsidies and beginning a transition towards a system
that distorted trade less. The Agenda 2000, implemented in 1999, paved
the way for the future expansion of the EU and placed greater emphasis
on the competitiveness and sustainability of agriculture.

In 2003, the CAP underwent another significant change with a reform
that decoupled payments from production, allowing farmers to receive
support without the need to produce, which promoted more efficient and
market-oriented management.” The “health check” of the CAP in 2008 was
not a complete overhaul, but it made adjustments to increase the market
otientation of the policy.*

The 2013 reform was particularly crucial as it introduced green payments,
linking part of the financial support to the adoption of environmentally
friendly agricultural practices, and sought to make the distribution of pay-
ments more equitable among farmers.*!

38 Council Regulation (EC) No 1257/1999 of 17 May 1999 on support for rural develop-
ment from the European Agricultural Guidance and Guarantee Fund (EAGGF) and
amending and repealing certain Regulations. In: EUR-Lex [online]. 2009 [cit. 21. 2. 2025].
Available at: https://eut-lex.curopa.cu/eli/reg/1999/1257/0j/eng

39 Council Regulation (EC) No 1782/2003 of 29 September 2003 establishing common
rules for direct support schemes under the common agricultural policy and establishing
certain support schemes for farmers and amending Regulations (EEC) No 2019/93,
(EC) No 1452/2001, (EC) No 1453/2001, (EC) No 1454/2001, (EC) 1868/94, (EC)
No 1251/1999, (EC) No 1254/1999, (EC) No 1673/2000, (EEC) No 2358/71 and
(EC) No 2529/2001. In: EUR-Lex [online]. 2009 [cit. 21. 2. 2025]. Available at: https://
cur-lex.curopa.cu/eli/reg/2003/1782/0j/eng

40 Council Regulation (EC) No 73/2009 of 19 January 2009 establishing common rules for
direct support schemes for farmers under the common agricultural policy and establish-
ing certain support schemes for farmers, amending Regulations (EC) No 1290/2005,
(EC) No 247/2006, (EC) No 378/2007 and repealing Regulation (EC) No 1782/2003.
In: EUR-Lex [online]. 2013 [cit. 21. 2. 2025]. Available at: https://cur-lex.curopa.cu/eli/
reg/2009/73/0j/eng

41 Regulation (EU) No 1307/2013 of the European Patliament and of the Council
of 17 December 2013 establishing rules for direct payments to farmers under sup-
port schemes within the framework of the common agricultural policy and repealing
Council Regulation (EC) No 637/2008 and Council Regulaton (EC) No 73/2009. In:
EUR-Lex [online]. 2022 [cit. 21.2.2025]. Available at: https://eur-lex.curopa.cu/eli/
reg/2013/1307/0j/eng
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The most recent reform, aligned with the ambitions of the Huropean Green
Deal, was expected to take effect in 2023.* As of 2025, its implementation
is underway, strengthening sustainability elements in EU agriculture while
providing more flexibility for member states to tailor plans to their local
conditions and simplifying regulations to reduce the administrative burden
on farmers.

Over the years, these reforms have demonstrated a consistent effort to mod-
ernize EU agriculture, making it fairer and capable of addressing issues like
climate change, biodiversity, and economic sustainability.

4.3.2 Reform of the Telecommunications legal framework

The EU has consolidated its regulatory framework for telecommunica-
tions, aiming to harmonize regulations across all member states, promot-
ing competition, and enhancing services for consumers. The consolidation
has simplified licensing, established a clearer framework for investment, and
improved consumer protection in the single digital market.

The European Union has progressively reformed its regulatory framework
for telecommunications to promote competition, enhance consumer ser-
vices, and ensure a unified digital market across all member states. Starting
with the Telecommunications Framework Directive in 2002 (Directive
2002/21/EC),” which opened up matkets to competition and laid the
groundwork for a harmonized regulatory environment, the EU has made
several significant updates. The elimination of roaming charges and the
coordination of spectrum use, enhancing connectivity, were achieved

42 BEUROPEAN COMMISSION. Communication from the Commission to the European
Parliament, The European Council, the Council, the Economic and Social Committee
and Committee of the Regions. European Green Deal. In: EUR-Lex [online]. 2019
[cit. 21.2.2025]. Available at: https://ec.europa.cu/commission/presscorner/api/files/
document/print/en/ip_19_6691/IP_19_6691_EN.pdf

43 Directive 2002/21/EC of the Eutopean Patliament and of the Council of 7 March
2002 on a common regulatory framework for electronic communications networks and
services (Framework Directive). In: EUR-Lex [online]. 2002 [cit. 21. 2. 2025]. Available
at: https://cur-lex.europa.cu/cli/dir/2002/21/0j/eng
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by the Connected Continent Regulation.* To consolidate previous directives
and regulations, as well as to modernize the legal framework, the EU adopted
the comprehensive European Electronic Communications Code (EECC)
in 2018.%

The Digital Markets Act and the Digital Services Act, which came into force
in 2023, further consolidated the legal framework by fostering fair com-
petition and safeguarding consumer rights in the digital economy. These
reforms have also simplified licensing, clarified investment frameworks, and
bolstered consumer protection, significantly improving the operating envi-
ronment for telecom operators and service quality for consumers within
the EUL

The abovementioned examples illustrate how the consolidation of regula-
tory frameworks in different sectors and regions can improve policy coher-
ence, facilitate implementation and compliance, and foster a more conducive
environment for investment and innovation. These benefits are particularly
relevant in the context of the circular economy, where regulatory coherence
and efficiency are crucial for policy success.

5 Concrete Proposals for Legislative and Policy Action

In a broader policy context, particularly relevant to areas like the circular
economy, the advantages of such regulatory consolidation become evident.
Such consolidation can improve the effectiveness of policy implementa-
tion and compliance across member states, creating an environment more
conducive to investment and innovation. Regulatory coherence is not only
essential for policy effectiveness but also acts as a catalyst for economic

44 Regulaton (EU) 2015/2120 of the Eutopean Patliament and of the Council
of 25 November 2015 laying down measures concerning open internet access and amend-
ing Directive 2002/22/EC on universal service and users’ tights relating to electronic
communications networks and services and Regulation (EU) No 531/2012 on roaming
on public mobile communications networks within the Union. In: EUR-Lex [online].
2024 [cit. 21.2.2025]. Available at: https://eut-lex.europa.cu/eli/reg/2015/2120/0j/eng

45 Directive (EU) 2018/1972 (European Electronic Communications Code): Consolidates
and updates previous directives, modernizing the legal framework for electronic commu-
nications in the EU. In: EUR-Lex [online]. 2024 [cit. 21. 2. 2025]. Available at: https://
cur-lex.europa.cu/eli/dir/2018/1972/0j/eng
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activities, making it a key driver for achieving broader economic objectives,

including sustainable development.*®

To effectively advance towards a more integrated and efficient circular econ-
omy in the EU, it is crucial to take concrete steps at both legislative and
policy levels. These actions should be designed to consolidate and harmo-
nise the existing regulatory framework, promote innovation, and facilitate
the transition towards sustainable practices across the region. For instance,
streamlining the application of EU directives can reduce regulatory frag-
mentation across member states, ensuring a more uniform implementation
of circular economy policies.

Introducing standardized reporting frameworks will allow better tracking
and assessment of the progress of circular economy initiatives, enabling
more effective policy alignment. Additionally, facilitating cross-border col-
laboration among member states, businesses, and research institutions will
help promote shared innovation and accelerate the adoption of sustainable
technologies and practices. Increasing investment in the digital infrastruc-
ture necessary for the circular economy, such as developing digital platforms
for waste management and resource tracking, is also crucial for enhancing
efficiency and fostering sustainability.

5.1 Establishment of a Comprehensive Regulatory
Framework for the Circular Economy

Developing a single legislative framework that consolidates the various exist-
ing directives related to the circular economy into a coherent and understand-
able legal body. This framework should address all stages of the product
lifecycle, from design to end-of-life. Incorporating principles of eco-design
would ensure that products are easier to repair, reuse, and recycle. This
would include requirements for the use of recyclable materials and the elim-
ination of hazardous substances.

46 GARCfA—FEI]OO, M., EIZAGUIRRE, A, RICA-ASPIUNZA, A. Systematic Review
of Sustainable-Development-Goal Deployment in Business Schools. Swstainability
[online]. 2020, Vol. 12, Issue 1 [cit. 21.2.2025]. DOI: http://doi.org/10.3390/
su12010440
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5.2 Promoting Innovation and Research

Increasing investment in R & D for circular economy technologies and
processes could be achieved through specific EU funding programs, such
as Horizon Europe. Establishing incentives for companies that innovate
in the field of circular economy, such as tax reductions or grants for projects
demonstrating potential to reduce waste or improve resource use efficiency.

5.3 Improving Cooperation and Coordination.

Strengthening collaboration among Member States to ensure uniform
implementation of the regulatory framework. This could include the forma-
tion of a dedicated task force within the European Commission to oversee
and support the implementation of circular economy policies.

5.4 Education and Awareness

Developing educational programs and awareness campaigns to increase
public knowledge and support for the circular economy. These programs
should target both consumers and businesses to encourage the adoption
of sustainable habits and business practices.

5.5 Support Policies for SMEs

Implementing technical and financial assistance programs for small and
medium-sized enterprises (SMEs), helping them to adapt to new regulations
and integrate circular economy practices into their operations. For exam-
ple, the European Fund for Strategic Investments provides crucial sup-
port as SMEs may face particular challenges due to their limited financial
resources.

5.6 Implement Extended Producer Responsibility Policies

Promotion of extended producer responsibility, ensuring that manufactur-
ers are accountable for collecting and recycling products at the end of their
life cycle. This may incentivize companies to design products with a reduced
environmental impact and greater ease of recycling.
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5.7 Development of Indicators and Monitoring Tools

Establishing clear indicators and tracking tools to measure progress in the
implementation of the circular economy and its impact on environmental
and economic sustainability is essential to ensure informed decision-making
and continuous improvement in achieving long-term sustainability goals.

The above-mentioned proposals represent a holistic and multifaceted
approach to the legislative and policy reforms needed to promote an effec-
tive and sustainable circular economy in the European Union. Implementing
these steps will not only improve policy efficiency and coherence, but
will also position the EU as a global leader in sustainability and resource
management.

6 Conclusions

First, the EU needs to consolidate and update the legal framework surround-
ing the circular economy to effectively address overlaps, redundancies, and
potential contradictions among existing directives, ensuring that the frame-
work is coherent and adaptable to new technologies and industrial practices.

Second, the EU legislation must be sufficiently flexible to adapt to rapid
technological changes and the varied administrative capacities and resources
of Member States, allowing for effective and efficient implementation
of circular economy policies at local and regional levels.

Third, it is crucial to enhance coordination between the EU and Member
States for effective implementation of circular economy policies, ensuring
uniform application and avoiding variability that could compromise sustain-
ability objectives.

Fourth, the EU must continue to promote innovation and provide fund-
ing through programs like Horizon Europe and the European Fund for
Strategic Investments, especially to support SMEs in transitioning to circu-
lar economy practices.

Fifth, there is a need to intensify efforts to educate and raise awareness
among both consumers and businesses about the circular economy and its
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benefits, thereby facilitating the adoption of sustainable practices and sup-
porting the transition to a more sustainable economic model.
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Abstract

The implementation of climate change mitigation measures has significant
implications for the labor market. The reduction of employment in sec-
tors associated with high greenhouse gas emissions is often accompa-
nied by a corresponding increase in employment opportunities within the
green economy. Consequently, workers will be required to develop green
competencies to adapt to emerging labor market demands. Moreover, the
green transition necessitates a structural shift towards employment and
self-employment aligned with climate and environmental objectives.

According to the Lewiatan report, in Poland, the continued expansion of sus-
tainable economic activities could generate approximately 300,000 new jobs
by 2030, particularly in the renewable energy sector, nuclear power indus-
try, and electromobility sector. In light of these developments, this paper
aims to examine the key legal and policy frameworks established at both
the European Union and international levels that guide states in facilitating
labor market transformation. Furthermore, this paper analyzes specific legal
mechanisms designed to support and accelerate this transition.

Keywords
Climate Change; Green Competence; Green Jobs.
1 Introductory remarks

The subject matter of this paper is particularly relevant in light of the
ongoing global discourse on climate change and the legal and policy measures
aimed at mitigating its adverse effects, including within the domain of labor
law. Continued environmental degradation is expected to bring significant
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transformations to the labor market, notably by causing job losses in various
industries such as manufacturing, mining, tourism, and agriculture. These
labor market shifts may further result in large-scale migration as individuals
seek employment opportunities in more sustainable economic sectors.'

Climate change is primarily driven by the greenhouse effect, which
contributes to global warming and rising global temperatures. Greenhouse
gases in the atmosphere function analogously to a greenhouse roof — while
they permit solar energy to enter, they also trap a portion of the emitted
radiation, exacerbating global temperature increases.”> Notably, global sut-
face temperatures in the first two decades of the 21* century (2001-2020)
wete 0.99 °C [0.84 to 1.10 °C] higher compared to the 1850-1900 base-
line period. Moreover, since 1970, global surface temperature has increased
more rapidly than in any other 50-year span over at least the last 2,000 years.’

Rising temperatures are causing serious negative impacts on the environ-
ment and human health and well-being. It creates a greater risk of danger-
ous catastrophic environmental changes. For this reason, the international
community has recognized the need to limit global warming to less than
2 °C and to strive to keep it at 1.5 °C.*

As part of its legal and policy commitments, the European Union has
set a legally binding objective of achieving climate neutrality by 2050.°

1 GROSZKOWSKA, K. Climate migrations. Biuro Analiz Sejmowych [online]. 2020,
Issue 12 [cit. 5.1.2025]. Available at: https://orka.sejm.gov.pl/ WydBAS.nsf/0/
B21188CE33077118C12585F8003DC658/$file/Infos_278.pdf

2 INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE. Global Warming
of 1.5°C. An IPCC Special Report on the impacts of global warming of 1.5°C above
pre-industrial levels and related global greenhouse gas emission pathways, in the
context of strengthening the global response to the threat of climate change. IPCC
[online]. 2018 [cit. 30. 1. 2025]. Available at: https://www.ipcc.ch/site/assets/uploads/
sites/2/2022/06/SR15_Full_Report_HR.pdf

3 INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE. Climate change
2023. Synthesis Report. Intergovernmental panel on climate change. IPCC [online].
2023 [cit. 30.1.2025]. Available at: https://www.ipce.ch/teport/ar6/syr/downloads/
report/IPCC_ARG6_SYR_SPM.pdf

4 Paris Agreement to the United Nations Framework Convention on Climate Change
adopted in Paris on December 12, 2015, OJ Laws of 2017, item 36. Available at: https://
ec.europa.cu/clima/cu-action/international-action-climate-change/ climate-negotiations/

5 Regulation (EU) 2021/1119 of the European Patliament and of the Council of 30 June
2021 establishing the framework for achieving climate neutrality and amending
Regulations (EC) No 401/2009 and (EU) 2018/1999.
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The concept of carbon neutrality refers to the state in which carbon
emissions are balanced by an equivalent amount of carbon removed from
the atmosphere through carbon sequestration mechanisms.® In pursuit
of this objective, Regulation (EU) 2021/1119, commonly known as the
Huropean Climate Law, aims to contribute to the long-term temperature
goal set forth in Article 2(1)(a) of the Paris Agreement.” Additionally, the
Regulation establishes a framework for advancing towards the global climate
change adaptation objective enshrined in Article 7 of the Patis Agreement.®

The effects of rising temperatures, changing precipitation patterns or rising
sea levels will negatively affect — directly or indirectly — the productivity
and profitability of many sectors of the economy.” Climate change poses
significant risks to labor availability, primarily due to its detrimental effects
on public health and the imposition of additional occupational health and
safety constraints. Rising workplace temperatures, coupled with an increase
in the frequency and intensity of natural hazards, may prevent workers from
safely accessing or performing their duties, thereby disrupting economic
productivity." Furthermore, certain sectors of the economy atre particu-
latly vulnerable to climate change due to their reliance on stable climatic

6 BEUROPEAN PARLIAMENT. What is carbon neutrality and how can it be achie-
ved by 20507 Euwropean Union |online]. 2023 [cit. 30.1.2025]. Available at:
https://www.curoparl.europa.cu/topics/en/article/20190926STO62270/
what-is-carbon-neutrality-and-how-can-it-be-achieved-by-2050

7 Holding the increase in the global average temperature to well below 2°C above
pre-industrial levels and pursuing efforts to limit the temperature increase to 1.5°C
above pre-industrial levels, recognizing that this would significantly reduce the risks and
impacts of climate change.

8  Parties hereby establish the global goal on adaptation of enhancing adaptive capacity,
strengthening resilience and reducing vulnerability to climate change, with a view to con-
tributing to sustainable development and ensuring an adequate adaptation response in the
context of the temperature goal referred to in Article 2; Regulation (EU) 2021/1119
of the European Parliament and of the Council of 30 June 2021 establishing the frame-
work for achieving climate neutrality and amending Regulations (EC) No 401/2009 and
(EU) 2018/1999, Art. 1.

9 EUROPEAN COMMISSION. The effects of climate change. Ewropean Commission
[online]. 2024 [cit. 30.1.2025]. Available at: https://climate.cc.curopa.cu/
climate-change/consequences-climate-change_pl

10 POLISH AGENCY FOR ENTERPRISE DEVELOPMENT. Changes in the labour
market resulting from the implementation of the concept of sustainable development.
Instytut Analiz Rynkn Pracy [online]. 2022 [cit. 30. 1. 2025]. Available at: https://www.
parp.gov.pl/storage/publications/pdf/ Zmiany-na-rynku-pracy-wynikajce-z-wdraania-
koncepcji-zrwnowaonego-rozwoju.pdf

158


https://www.europarl.europa.eu/topics/en/article/20190926STO62270/what-is-carbon-neutrality-and-how-can-it-be-achieved-by-2050
https://www.europarl.europa.eu/topics/en/article/20190926STO62270/what-is-carbon-neutrality-and-how-can-it-be-achieved-by-2050
https://climate.ec.europa.eu/climate-change/consequences-climate-change_pl
https://climate.ec.europa.eu/climate-change/consequences-climate-change_pl
https://www.parp.gov.pl/storage/publications/pdf/Zmiany-na-rynku-pracy-wynikajce-z-wdraania-koncepcji-zrwnowaonego-rozwoju.pdf
https://www.parp.gov.pl/storage/publications/pdf/Zmiany-na-rynku-pracy-wynikajce-z-wdraania-koncepcji-zrwnowaonego-rozwoju.pdf
https://www.parp.gov.pl/storage/publications/pdf/Zmiany-na-rynku-pracy-wynikajce-z-wdraania-koncepcji-zrwnowaonego-rozwoju.pdf

Aktudlni vyzvy energetického a klimatického prava a politiky

conditions. As climate patterns continue to shift, structural transformations
in sectoral production ate anticipated, particulatly in industries such as agti-
culture and tourism, where weather variability directly influences economic
output and employment stability."

Significant investments in climate change adaptation measures — such
as coastal and waterfront fortification, sustainable building and infrastruc-
ture development, water resource management, and the relocation of vul-
nerable communities — have the potential to generate employment and
income opportunities across various sectors. To fully capitalize on these
opportunities, it will be essential to enhance workforce skills and competen-
cies, ensuring that labor market participants are adequately prepared to meet
the demands of the evolving green economy."?

This paper aims to analyze the relevant normative frameworks that regulate
and define state actions in combating climate change. Additionally, it exam-
ines the impact of the green transition on the Polish labor market, assessing
both the challenges and opportunities arising from the shift toward a sus-
tainable economic model.

2 Relevant normative frameworks

2.1 The Paris Agreement

In 2015, a legally binding international climate treaty, known as the Paris
Agreement, was adopted, establishing a global action plan aimed at miti-
gating the risks associated with climate change by limiting global warm-
ing. The agreement further seeks to enhance the ability of states to manage
the adverse effects of climate change and to provide them with necessary
support. The key objectives outlined in the agreement include: (1) limit-
ing the increase in global average temperature to well below 2 °C above
pre-industrial levels while striving to keep it below 1.5 °C; (2) strengthening

11 See EUROPEAN TRADE UNION CONFEDERATION. Adapting to climate change
in the context of the world of work. ETUC [online]. 2020 [cit. 30. 1. 2025]. Available at:
https://www.etuc.org/en/adaptation-climate-change

12 EUROPEAN COMMISSION. The effects of climate change. European Commission
[online]. 2024 [cit. 30.1.2025]. Available at: https://climate.cc.curopa.cu/
climate-change/consequences-climate-change_pl
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adaptive capacity to address the adverse impacts of climate change and fos-
tering low-emission development in a manner that does not compromise
food security; and (3) ensuring that financial flows are aligned with a path-
way toward low greenhouse gas emissions and climate-resilient develop-
ment, as set forth in Article 2 of the agreement.”

A fundamental component of the Paris Agreement is the system of nation-
ally determined contributions (NDCs). Under Article 4(9), all parties are
required to submit, beginning in 2020 and every five years thereafter, climate
action plans outlining their commitments for the post-2020 period. These
plans define the extent to which each country will reduce domestic green-
house gas emissions and implement adaptation strategies to address climate
change impacts."

2.2 Agenda for Sustainable Development 2030

On September 25, 2015, the United Nations General Assembly adopted
a resolution entitled “Agenda for Sustainable Development 2030”."> Poland
has formally committed to the implementation of the 2030 Agenda. This
agenda establishes 17 goals that encompass the three fundamental dimensions
of sustainable development: economic, social, and environmental. It is based

on the premise that achieving these goals requires a proactive and integrated

approach, ensuring simultaneous progress across all three dimensions.'s

13 Paris Agreement to the United Nations Framework Convention on Climate Change
adopted in Paris on December 12, 2015, O] Laws of 2017, item 36; Poland agreed
to ratification under the Act of October 6, 2016 on the ratification of the Paris
Agreement to the United Nations Framework Convention on Climate Change, Dz.
U. 2017; FARAH, P.D., NAHTIGAL, M., SVEC, M., ADDANEY M. Just Energy
Transition: Legal Challenges Associated with Coal Phase Out. Proceedings of the ASIL
Annual Meeting [online]. 2023, Vol. 117, pp. 255-267 [cit. 5. 1.2025]. DOLI: http://doi.
org/10.1017 /amp.2023.69

14 COUNCIL OF THE EU. Paris Agreement: Council submits updated NDC
on behalf of EU and member states. Eurgpean Union |online]. 2023 [cit. 30.1.2025].
Available at: https://www.consilium.curopa.cu/pl/press/press-releases/2023/10/16/
paris-agreement-council-submits-updated-ndc-on-behalf-of-eu-and-member-states /

15 The 2030 Agenda was adopted by 193 UN member states at the UN General Assembly
in New York in September 2015; Transforming our world: the 2030 Agenda for
Sustainable Development. United Nations [online]. 2015 [cit. 30.1.2025]. Available at:
https://sustainabledevelopment.un.org/content/documents/21252030%20Agenda
%20for%20Sustainable%20Development%20web.pdf

16 Ibid.
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In this context, specific objectives include promoting sustainable consump-
tion and production patterns (Goal 12), taking urgent action to combat cli-
mate change and its impacts (Goal 13), conserving and sustainably using
oceans, seas, and marine resources (Goal 14), as well as protecting, restoring,
and promoting the sustainable use of terrestrial ecosystems, managing for-
ests sustainably, combating desertification, reversing land degradation, and
halting the loss of biodiversity (Goal 15)."”

2.3 The European Green Deal

On the basis of the Paris Agreement, the European Commission in 2019
adopted the policies of The European Green Deal — the European Union’s
growth strategy, aimed at transforming Europe into a climate-neutral, equi-
table, and prosperous society with a modern, resource-efficient, and com-
petitive economy.'®

Itis designed to facilitate the EU’s transformation into a modern economy where
economic growth is decoupled from the consumption of natural resources.”

In pursuit of this objective, EU member states have committed to reduc-
ing greenhouse gas emissions by at least 55 percent by 2030 compared
to 1990 levels, with the ultimate goal of achieving net-zero greenhouse gas
emissions by 2050.*" This transition presents opportunities for innovation,
investment, and job creation. Achieving climate neutrality will require the
modernization and structural transformation of the economy, ensuring the
provision of clean, affordable, and secure energy, mobilizing the industrial
sector for a sustainable circular economy, and implementing energy- and
resource-efficient construction and renovation practices.

17 The 2030 Agenda was adopted by 193 UN member states at the UN General Assembly
in New York in September 2015; Transforming our world: the 2030 Agenda for
Sustainable Development, op. cit.

18 CAPONETTIL S. Jobs, Green Deal and Sustainability. Azhens Journal of Law [online].
2023, Vol. 9, Issue 2 [cit. 5.1.2025]. Available at: https://wwwathensjournals.gt/
law/2023-02LAW.pdf

19 EUROPEAN COMMISSION. Communication from the Commission to the European
Parliament, The European Council, the Council, the Economic and Social Committee
and Committee of the Regions. European Green Deal. In: EUR-Lex [online]. 2019
[cit. 21.2.2025]. Available at: https://ec.europa.cu/commission/presscorner/api/files/
document/print/en/ip_19_6691/IP_19_6691_EN.pdf

20 Regulation (EU) 2021/1119, Att. 4.
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2.4 Regulation (EU) 2020/852

On June 18, 2020, the European Parliament and the Council adopted
Regulation (EU) 2020/852 on the establishment of a framework to facil-
itate sustainable investment, amending Regulation (EU) 2019/2088.*' This
regulation establishes criteria for determining whether an economic activity
qualifies as environmentally sustainable for the purpose of assessing the
extent to which an investment contributes to environmental sustainability.*

Pursuant to Regulation 2020/852, climate and environmental objectives are
defined under six key categories: climate change mitigation, climate change
adaptation, sustainable use and protection of water and marine resources,
transition to a circular economy, pollution prevention and control, and the
protection and restoration of biodiversity and ecosystems.*

An economic activity qualifies as environmentally sustainable only if it com-
plies with international labor and human rights standards, including the
International Labour Organization (hereinafter “ILO”) Declaration
on Fundamental Principles and Rights at Work, the eight core ILO con-
ventions, and the International Bill of Human Rights, among others. The
ILO core conventions establish fundamental human and labor rights that
businesses must observe. In meeting these minimum safeguards, compa-
nies are required to adhere to the principle of “do no significant harm”,
ensuring that their operations do not compromise environmental or social
objectives.”

2.5 EU Council Recommendation 2022/C 243/04

Another act is the EU Council Recommendation of June 16, 2022 on ensur-
ing a just transition to climate neutrality.”® According to paragraph 9
of its preamble, a green transition could result in the creation of a total

21 Regulation (EU) 2020/852 on the establishment of a framework to facilitate sustaina-
ble investment, amending Regulation (EU) 2019/2088. In: EUR-Lex [online]. 2020 [cit.
21.2.2025]. Available at: https:/ /eur-lex.curopa.cu/cli/reg/2020/852/0j/eng

22 Regulation 2020/852, Art. 1.

25 Regulation 2020/852, Art. 9.

24 Regulation 2020/852, Paragraph 35 of the preamble and Art. 18.

25 Council Recommendation of 16 June 2022 on ensuring a fair transition towards climate
neutrality 2022/C 243/04. In: EUR-Lex [online]. 2022 [cit. 21.2.2025]. Available at:
https://cur-lex.europa.cu/legal-content/ EN/TXT /?uri=0j;] OC_2022_243_R_0004
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of about 1 million additional high-quality jobs in the Union by 2030 and
2 million by 2050 in sectors such as construction, information and com-
munications technology (ICT) or renewable energy, while mitigating the
prolonged decline in middle-skill jobs as a result of automation and digital
transformation. In a pessimistic scenario, however, the effects of a green
transition to climate neutrality combined with an inadequate policy mix
could mean a decline in GDP of up to 0.39% in the Union and job losses
of up to 0.26%.%

According to point 4 of Recommendation 2022/C 243/04 to provide
active support for quality employment with a view to a just transition, and
based on Recommendation (EU) 2021/402, Member States are encouraged,
in close cooperation with the social partners, to consider introducing the
following measures for those most affected by the green transition, in par-
ticular the most vulnerable, and, where appropriate, to help these individuals
transition, through employment or self-employment, to economic activities
that contribute to climate and environmental goals:

a) effective support for access to — and retention in — quality employ-
ment, particularly through employment services, including tailored job
search assistance and learning courses that also target green and digital
skills where appropriate; it is also worth considering well-designed,
targeted and time-limited employment programs that, through train-
ing, prepare beneficiaries, particularly those from underrepresented
and vulnerable groups, for continued participation in the labor market;

b) the effective use of targeted and well-designed incentives for hir-
ing and job transition, including by considering the appropriate use
of wage subsidies and subsidies for hiring new workers and social
security contribution incentives to accompany labor market flows
across sectors and labor mobility between regions and countries,
in light of the opportunities and challenges of the green transition;

¢) promotion of entreprencurship, including enterprises and all other
social economy actors, particularly in regions facing transition chal-
lenges and, where appropriate, in sectors promoting climate and
environmental goals, such as the circular economy, paying particular

26 Council Recommendation 2022/C 243/04, (9) of the Preamble.
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d

g

h)
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attention to women’s entrepreneurship; support should combine
financial measures, including in the form of grants, loans or equity
subsidies, and non-financial measures, including training and advi-
sory services, with particular attention to outreach activities, tailored
according to the life cycle stage of the enterprise.

stimulating the creation of quality jobs, particularly in the territories
most affected by the green transition and, where appropriate, in sec-
tors that promote climate and environmental goals, by facilitating
access to finance and markets for micro, small and medium-sized
enterprises, particularly those that contribute to climate and environ-
mental goals, with a view to promoting competitiveness, innovation
and quality employment;

analyzing the impact of the green transition on occupational health
and safety and, in this regard, promotingq measures to address
new risks or the potential exacerbation of existing risks, taking into
account the Commission’s June 28, 2021, Communication. “EU stra-
tegic framework on occupational safety and health 2021-2027 —
Occupational safety and health in a changing world of work”;
ensure the effective implementation and enforcement of existing reg-
ulations on working conditions, particularly in the areas of occupa-
tional health and safety, labor organization, and worker involvement,
in order to protect fair working conditions and the quality of jobs
in the transformation process, including in business activities that
contribute to climate and environmental goals;

promote the use of socially responsible procurement practices,
including through social award criteria that create opportunities for
those most affected by the green transition, while promoting green
award criteria;

ensuring the full and meaningful involvement of employees at all
levels and their representatives, including in information and con-
sultation activities and those related to anticipating change and man-
aging restructuring processes, including those related to the green
transition, in accordance with the Commission’s December 13, 2013
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Communication on The EU Quality Framework for Anticipating
Change and Restructuring,”’

It is worth noting that the Recommendation is not binding on Member

States but constitutes guidelines that should inform their legislation.”

2.6

Recommendations of the International
Labor Organization

The International Labour Organization (ILO) has identified a set of key

competencies that encompass general, non-job-specific skills essential for

workforce adaptation in the context of sustainable development. These

competencies include:

1.

Environmental awareness and respect, fostering a conscious approach
to sustainability in professional activities;

A willingness to learn about sustainable development, ensuring con-
tinuous engagement with evolving environmental and sustainability
principles;

Adaptability, enabling employees to acquire both theoretical and
practical knowledge of new technologies and processes necessary for
greening workplaces;

Teamwork skills, emphasizing collaboration within organizations
to develop and implement solutions aimed at reducing environmental
impact;

Flexibility, referring to the ability to adjust to changing conditions and
evolving sustainability requirements;

Communication and negotiation skills, facilitating the promotion and
implementation of sustainability-related changes among colleagues
and customers.

27 Council Recommendation 2022/C 243/04, Art. 4.

28 Treaty on the functioning of the European Union. In: EUR-Lex [online]. 2012, Article
288 [cit. 21.2.2025]. Available at: https://cut-lex.curopa.cu/LexUriServ/LexUriServ.
do?uri=CELEX:12012E/TXT:en:PDF
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These competencies are intended to equip employees with the necessary
skills to contribute effectively to the transition toward environmentally sus-
tainable work practices.”

3 The Situation in Poland

Poland’s economy remains heavily dependent on coal-fired energy, necessitating
a fundamental transformation of its energy sector. The most pressing challenge
for Poland is the reduction of hard coal’s share in electricity generation, which
in 2021 accounted for 72.4% of the country’s total electricity production.”

One of the primary obstacles to aligning Poland’s energy sector with the
requirements of the Huropean Green Deal is the absence of a transpat-
ent district heating policy, which is essential for ensuring the sustainable
development of the heating sector. Additionally, Poland’s electricity distri-
bution network is insufficiently prepared to accommodate the anticipated
structural changes in the energy market. The current grid infrastructure
lacks the capacity to efficiently integrate and transmit the increasing vol-
ume of electricity generated from renewable sources, significantly hindering
the transition to a diversified and sustainable energy mix. Furthermore, the
distribution network is not adequately adapted to support localized energy
management systems, further impeding the decentralization and moderniza-
tion of Poland’s energy sector.”

The Lewiatan report indicates that the continued development of sustain-
able economic activities in Poland could result in the creation of approxi-
mately 300,000 new jobs by 2030, particularly in the renewable energy sector,

2 STRIETSKA-ILINA, O, HOFMANN, Ch., DURAN HARO, M., JEON, Sh. Skills for
green jobs a global view. International Labonr Office [online]. Geneva, 2011 [cit. 5. 1. 2025].
Available at: https://wwwilo.org/sites/default/ files/wemsp5/groups/public/ @dgte-
ports/@dcomm/@publ/documents/publication/wcms_159585.pdf

30 POLISH AGENCY FOR ENTERPRISE DEVELOPMENT. Changes in the labour
market resulting from the implementation of the concept of sustainable development.
Instytut Analiz Rynkn Pracy [online]. 2022 [cit. 30.1.2025]. Available at: https://www.
parp.gov.pl/storage/publications/pdf/ Zmiany-na-rynku-pracy-wynikajce-z-wdraania-
koncepcji-zrwnowaonego-rozwoju.pdf

31 Ibid.
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nuclear powet, and electromobility industries.”” A key factor in facilitating
the smooth adaptation of the Polish economy to the requirements of the
European Green Deal is the financial support obtained through the Just
Transition Fund and other European Union funding mechanisms. In light
of the profound transformations brought about by the energy transition,
a critical question emerges: what does the future hold for the Polish labor
market??

One of the most significant anticipated developments is the creation of new
green jobs, which contribute to environmental protection and climate
change mitigation. While there is no uniform methodology for quantifying
green jobs at present, they can generally be categorized based on specific
industries, well-defined occupational roles, or environmentally sustainable
production methods. The energy transition will inevitably lead to the expan-
sion of alternative energy sources, increasing the demand for workers with
specialized skills and new competencies.

Significant labor market changes are expected in industries such as tradi-
tional power generation (which will require modernization), offshore and
onshore wind farms, photovoltaics, coal mining, mass transit, trucking, and
construction. Simultaneously, a substantial decline in employment is antici-
pated in sectors responsible for the highest greenhouse gas emissions,
reflecting the shift toward a low-carbon economy.”

According to forecasts by the Confederation of Lewiatan, the energy transition
is expected to bring significant shifts in Poland’s labor market across key
industries by 2030. The projected changes include:

1. In the energy sector, particularly in mining and quarrying, employ-
ment is anticipated to decrease by 87,000 workers, representing a 16%
decline compared to 2021.

2. In manufacturing, employment is projected to increase by nearly
50,000 workers, reflecting a 1.6% rise from 2021 levels.

32 KONFEDERACJA LEWIATAN. Green competences and jobs in Poland in the per-
spective of 2030. Lewiatan [online]. 2022, p. 18 [cit. 30. 1. 2025]. Available at: https://
lewiatan.otg/wp-content/uploads/2022/10/zielone_kompetencje.pdf

33 Ibid.

34 Changes in the labour market resulting from the implementation of the concept
of sustainable development, op.cit.
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3. In construction, the workforce is expected to remain stable, ranging
between 1.2 and 1.25 million employees.
4. In transportation and warchousing, employment is forecasted to grow

by approximately 116,000 workers, marking an increase of nearly
11%.%

The transition toward a circular economy model will place increasing
emphasis on key competencies, particularly expertise and skills related
to green solutions, environmental awareness, and pro-environmental behav-
iors. Additionally, adaptability to new working conditions and soft skills —
including behavioral competencies that promote environmental sustainabil-
ity — will become increasingly valuable in the evolving labor market.”® From
the perspective of the labor market and labor demand, the green transition
influences both the total number of jobs in the economy and the structure
of employment, affecting industries, occupations, and the required qualifi-
cations and competencies. Workforce restructuring is driven by two primary
factors. First, there is a decline in demand within industries that are contract-
ing as a result of the green transition, where economic activity is expected
to decrease. A prime example is the coal mining sector, which faces a gradual
reduction in operations. Second, there is an increase in demand for labor
in industries with high potential for green growth, such as renewable energy,
construction, and the automotive industry.

Alongside these structural changes, there is also a qualitative transforma-
tion in labor market requirements, reflected in the demand for new skills,
qualifications, and professional competencies. This shift is evident in two
ways. First, new and specialized qualifications (often technical in nature) are
becoming essential for green jobs, particularly in sectors undergoing the
most rapid transformation. Second, there is a rising need for green com-
petencies with a cross-sectoral application — these are required not only
in industries directly linked to the green transition but also in other profes-
sions where sustainability considerations are becoming increasingly relevant,
such as sustainable facility management and green finance.”

35 Green competences and jobs in Poland in the perspective of 2030, op.cit.

36 Green competences and jobs in Poland in the perspective of 2030, op.cit.

37 Changes in the labour market resulting from the implementation of the concept
of sustainable development, op.cit.
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In Poland, green competence is defined as a combination of environmen-
tal knowledge, technical skills, and pro-environmental attitudes. Intuitively,
green jobs can be understood as any form of professional activity that con-
tributes to environmental protection and climate change mitigation.”

4 Conclusions

The legal regulations presented in this analysis are a response to the acceler-
ating pace of climate change and environmental degradation. Rooted in the
principle of sustainable development, these regulations outline the actions
the European Union is prioritizing to transform its member states into a just
and thriving society.”

In practical terms, achieving these objectives requires decarbonization
across nearly all economic sectors by 2050. The energy sector will be the
first to undergo significant transformation, as all pathways to climate neu-
trality involve the complete phase-out of coal. The share of renewable
energy sources will have to increase substantially. In agriculture, reducing
greenhouse gas emissions will necessitate, among other measures, a decrease
in the consumption of animal-based products, given that cattle farming
is the largest emitter in this sector. Additionally, developing public trans-
portation systems and promoting the use of electric vehicles will contribute
to emission reductions, though these measures will require substantial finan-
cial investment.*’

From Poland’s perspective, and in light of the green transition’s impact
on the national labor market, particular attention is being paid to the effects
of decarbonization and the shift away from fossil fuel dominance in energy

38 Changes in the labour market resulting from the implementation of the concept
of sustainable development, op.cit.

39 Changes in the labour market resulting from the implementation of the concept
of sustainable development, op.cit.

40 WIEJSKI, P. Zielony F.ad dla Europy — uwarunkowania, narzedzia, perspektywy. Instyint
Spraw Publicznyeh [online]. 2019, p. 6 [cit. 5.1.2025]. Available at: https://wwwisp.
org.pl/pl/publikacje/zielony-lad-dla-europy-uwarunkowania-narzedzia-perspektywy;
KOZAR, L.]. Green jobs. Conditions-identification-impact on the local labor mar-
ket. Wydawnictwo Uniwersytetu t.ddzkiego [online]. 1.6dz, 2019 [cit. 5.1.2025]. Available
at:  https://wydawnictwo.uni.lodz.pl/wp-content/uploads/2020/05/Kozar_Zielone_
miejsca-pracy-.pdf
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production. Poland has outlined plans to increase the share of renewable
energy to 30 percent by 2031, phase out solid fuels for heating in urban
areas, reduce per capita greenhouse gas emissions to align with the EU aver-
age, expand the adoption of alternative-fuel vehicles in road transport, and
achieve a recycling rate exceeding 70 percent. Consequently, demand for
labor in specific industries is expected to rise.

In the energy sector, there will be a growing need for workers involved
in replacing and modernizing energy infrastructure. In coal mining, demand
is expected for specialists in the reclamation of post-mining sites and
field workers engaged in land restoration projects. Additionally, there will
be a high demand for professionals in renewable energy industries, includ-
ing wind farm designers and component manufacturers, service technicians,
photovoltaic system consultants and installers, as well as specialists in the
dismantling and disposal of outdated installations.”

The concept of a “green job” is commonly assessed based on four key critetia:

1. Outcome of the activity — Is the product or service produced classi-
fied as environmentally sustainable?

2. Occupation-specific sustainability — To what extent do the tasks per-
formed by an employee contribute to sustainability?

3. Workstyle and workplace sustainability — Do working conditions
support an environmentally conscious lifestyle?

4. Resource efficiency — How sustainable and resource-efficient is the
production process?*?

An increasing number of professions will require green competencies, ran-
ging from environmental awareness and sustainability-oriented behaviors
to specialized technical skills relevant to the green economy.®

4 LESNIAK, G. Ziclona transformacja powinna pozytywnie wplynaé¢ na rynek pracy.
Prawo [online]. [cit. 30.1.2025]. Available at: https://www.prawo.pl/kadry/zielona-
-transformacja-a-rynek-pracy-lewiatan,528829.html; TOMASSETTI, P. Energy
Transition: A Labour Law Retrospective. Industrial Iaw Journal [online]. 2023, Vol. 52,
Issue 1, pp. 34-67 [cit. 5.1.2025]. Available at: https://academic.oup.com/ilj/
article-abstract/52/1/34/6563670

42 TIbid.

43 See more OECD Green Growth Papers 2013, Greener Skills and Jobs for a Law —
Carbon Future. Available at: https://www.oecd-ilibrary.org/docserver/5k3v1dtzlxzq-
-en.pdfPexpires=1717526611&id=id&accname=guest&checksum=8DEG(BD40B3EF-
5D765EB258399DF20FB0
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Aktudlni vyzvy energetického a klimatického prava a politiky

The success of these activities requires proactive business engagement and
effective social dialogue to ensure that the transition leads to job creation,
workforce upskilling, and improved working conditions.*
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