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Abstract:

For Czech Family Law the most important statue asnify Code (from 1963hereinafter
called "FC"), for Polish — Family and Guardiansi@ode (from 1964, hereinafter called
"FGC"). Those regulations are similar, but theie some important differences -
connected with mariage, divorce, parental respdigjbchild’s protection period of time

(in each particular). The aim of this contributisrio present and to compare them.
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Marriage

The definition of marriage is similar in Czech dnalish law. But different is the place when
we can find it.81 of FC directly defines marriage as a permanardruof man and woman

founded in the way stipulated by law.

The Polish Constitution states that the RepublidPofand protects and takes care about
marriage, being a union of a man and a womanX8jt.Only this sentence directly addresses
the definition of marriage. But under art. 1 of E@&e can conclude the same, because one of
the prerequisites of a marriage is beopgposite sexThat record in Polish Constitution (in
Czech Constitution it is not written) has an impatt meaning, because theeseno legal

recognition for same-sex partners in Poland.
Legal recognition for same — sex relationships bardivided in (main groups):

1) marriage,

2) registered partnership,



3) registered cohabitation,

4) unregistered cohabitation.

Same-sex marriage is (still) forbidden in the Cz&dpublic, but this country (already)
provides legal registered partnerships. It is bkaféze dne 26. ledna 2006 0
registrovaném partnerstaio zméné nékterych souvisejicich zakénRegistered Partnership
Act, came into force in  July 2006, hereinafter @dll "RPA).
According to 81 of RPA the registered partnersiip permanent union of two the same sex
persons, solemnized in the manner laid down byRiPA ("Registrované partnerstvi je trvalé

spole’nostvi dvou osob stejného pohlavi vznikkiesepem stanovenym timto zdkonem").

To register partnership partners must:
1) be atlest 18 years old {84 (4 point a)};
2) have Czech citizenship - at least one {84 (2)};
3) not be next of kin or siblings {84 (3)};
4) be competent and single - neither registered orieth{84 (4 point c)}.

There is nothing about the purpose of registeretheeship (like estabilishment of a family
and upbringing children in marriage) in RPA.

After registration, partners have the same right$ a@bligations and can act on behalf each
other in common affairs,gartner je opravren zastupovad druhého partnera v jehd&ych
zalezitostech, zajména zého k¥Zzna pleni*). Partners have many rights that are similar to
spouses (inheritance, health care and alimonysjghut they cannot: adopt a child, employ

each other, use common or double surname.

1998, 2001, 2003, 2005 rejection the plans for registration partngrsh

J

16. 12. 2005- a new civil unions bill - passed by the Czechuk® of Representatives;
26. 01. 2006 accepted by the Senate;

16. 02. 2006 vetoed by the President Vaclav Klaus;

15. 01. 2006 overturned the President's veto by the Houseepir&sentatives

J

01. 07. 2006 The Registered Partnership AZékon ze dne 26. ledna 2006 o registrovaném
partnerstvi a o zémé nekterych souvisejicich zakdncame into force.



Graph 1: Registered partnersip - formative stages

The registered partnership must be recorded indéetification documents of the partners
(818).
Since the partnership has been legal in Czech Rempproximately 500 couples registered

their partnership.

69 % of Czech people support same — sex registaedership, 57 % oppose same — sex

marriage, 67 % oppose lesbian and gay adoptiomi@dicg to a poll from June 2007).

In Poland the situation is different. The Polishn€iitution ensures the prohibition of
discrimination in the public, social or economidspe for any reason whatsoever, because all
people are equal by the law (art. 32). A simildemence is in art. £8 para. 6 of the Labour
Code, that states about equal treatment in employme
There is no legislation concerning homosexual gastmp in Poland, but there are a lot of
voices saying that it should be allowed. On thepttand, it is amazing how many attacks are
on people who want to protect the typical model ofarriage and famjl
Poland is a very catholic country (the nation i¥®©Roman Catholic, with 75 practicing),
with a long tradition and history. A survey froAa5 found 89 % of the population stating
that they consider homosexuality an "unnaturallvéagt deviation from the norm. Poles
are against same - sex marriages and adoptionchiidren by those people.

In my opinion, those results do not mean that veebackwards.

Coming back to marriage between man and woman lirCades: it seems obvious that an
engaged couple should first know each other inrotdesnter into a marriage (characters,
information about health and it is connected witlfilfing its purpose — 82 FC), so that
notation does not exist in FGC.

If there is a church wedding — the authority of theirch or religious society (registered by
state) must deliver the report of marriage to tldevant register office in whose
administrative district the marriage was solemniggd. According to 84b point 3 FC he has
3 days to do so, but according to art. 8 para. € F@ has 5 days to do so. If therevis

minor and it is not possible to deliver it during thosedays the runs of the termin is

suspended.



That difference in period of time is small, butnty opinion, polish regulation - with longer

time — is better.

The marriage in invalid if the declaration of enita into marriage was made as a result of
unlawful threats, error concerning identity of aféehe engaged couple or error concering the
nature of the legal act of marriage (according186&8FC). On the basic of a petition of any
spouses the court shall declare that such marisagealid. It must be petitioned before the
lapse of time of 1 year from the day when he orlshened of the facts making it invalid.
FGC states that marriage can be invalid becausernyf similar reasons, but the spouse (in

which declaration of will is defect) has the rightassert invalidity of marriage:

1) before the lapse of time six months when the stdt@ot permitting a conscious
expression of will for any kind of reason, detextan error , cessation wrongful threat

2) before the lapse of time three years after cotitrgq@ marriage — in every case.

In the Czech Republic descendents of a spouse fileldothe petition for declaration
of a invalid married before his or her death) cak for it within one year after his or her
death. In Poland it is also possible, but accordiingrt. 450 Polish Civil Procedure Code the
proceedings of annulment of a marriage is suspefiaetk of the spouses dies. Later there is
a discontinuance of legal proceedings if the dedeets of spouse who died — will not
petition of reopening of suspended proceedingsimvisix months after announcement af

suspension.

The public prosecutor can also enter an actiomd@dlification of a marriage (according to art.
22 FGC).

Marriage can not be contracted between directioglatin an ascending or descending line or
between sister and brother (812 FC). Polish FGG #ulat there can be a consent of the court
to the marriage between in — laws because of ilmpbreasons.

Our families codes say about rights and dutiespolises, but FGC does not mention about
duties to mutually respect their dignity and toateea healthy family niveau — but it also

seems obvious.



Divorce

Our codes similar define divorce (irretrievablein-both - and completely — in Polish -
disintegration of matrimonial life) and state tlhadivorce will not be granted if the welfare of
common minor children of the spouses can submémee of that. FGC adds also prerequisite
discrepancy divorce with the principles of sociatercourse, and says that a divorce is not
allowable if it has been requested by the spouse w8hthe sole guilty party for the
disintegration of matrimonial life, unless the atlspouse has expressed his or her consent
thereto, or the refusal of such consent by theratpeuse is - in the given circumstances -

contrary to the principles of social intercourse.

A court — deciding on a divorce - has a duty taeisish whether one of the spouses - and if
so which one — is to be blamed for break-up of mt&rriage, but omits the ruling on
responsibility at the request of both spouses §ar&GC).

The Central Statistical Office announces that 7096rdes is no — fault divorces (it is also

because of shorter and less bitter divorce proegdur

But established guilt in the disintegration of nmatnial life is important for some reasons.

The divorced spouse who has not been found exellysblamed for the breakdown of the

marriage and who is in inshortage may demand frbv® dther spouse maintenance
(corresponding to his/her justifiable needs, eamapicity, and financial possibilities of the

other — obliged — spouse). The spouse who is fdanble exclusively responsible for the

breakdown of the marriage is obliged to satisfydseef the spouse who is not responsible
and whose material situation substantially detatexd because of divorce, even if he is not in
inshortage.

The maintenance obligation expires when:
1) the spouse entitled to it enters into a new magriag

2) with the lapse of time 5 years after the divorag, where the spoust who was obliged

to it was not be found to blame for the disinteigrabf matrimonial life.

We can find a different regulation connected withocce in Czech law . FC does not mention
about fault, but also protects a spouse who "didonedominantly take part in breakdown of
the marriage through violation of marriage duti@the spouses have been living with each
other at least for three years, if the divorce widehd to considerable harm to him/her and if



he/she opposes the divorce petition, and, the czhatl reject the petition if exceptional

circumstances indicate that the marriage shoulgréserved) .

There is also a "uncontested/agreed divorce" (8F&a It is a quite fast and popular (70%
of all divorces) procedure, because, the court widk investigate the causes for the
breakdown and will divorce the marriage - that laased at least one year, the couple has not
been living with each other for at least six mon#rsd the other spouse joins the petition for
divorce - if the spouses submit:

1) written agreement (with thein officially verifiesignaturesiegulating settlement of mutual
property relationship, rights and duties from thewmmon dwelling and possibly an
agreement on maintaining the spouse divorced,;
2) a final decision by with the court approved dggeement of parents about regulation of the

condition of minor children after the divorce.

A petition for a divorce is submitted to the DistrCourt for the district in which the couple
had its last place of cohabitation in the Czechu®ép, provided at least one of the spouses
lives in the district, but in Poland it must be ded with the regional court with jurisdiction
for the most recent place of joint residence ofgpeuses.

The Czech regulation connected with maintenance dovorced spouse is similar to Polish,
but the spouse, who did not significantly contréowd the breakdown of the marriage by
breaching his or her marital responsibilities arttbwould suffer significant loss due to the
divorce may by awarded maintenance by the coulhaghis/her former spouse in the same
scope as the spousal maintenance duty (and thistésmined so that material and cultural
level of both spouses is principally the same) +fbu no more than three years after the

divorce.

A divorced spouse who changed his/her surnamedbiyacting the marriage) may notify the
manager of registry office that he/she wants teemreto the surname that was borne before
marriage (FGC) or that or that he/she will no langppend the other spouses surname to
his/her original surname. In Poland the spouseftiashis three months after the divorce
ruling takes final effect, in Czech Republic — anenth. It seems that longer time is again
better.



According to the report of Eurostat, the Czech Rdipubelongs to the countries in the
European Union where people get divorced the nt®&tmarried couples out of 100 get
divorced. The number of divorces stood at 31.1 ¢hads in 2007. Divorce rate in Poland is
low compared to other countries of EU (33 marriedpies out of 100 get divorcedpver

80,000 marriages were divorced in 2007.

The institute of legal separation does not exighanCzech Republic but it exists in Poland.
Separation is a situation in which the partnera married couple live apart (they no longer
reside in the same dwelling, even though they naaicue their relationship).

Legal separation has (almost) the same consequasahgorce, but it does not terminate the
marriage, so spouses cannot marry again (aft.oBEGC). It is "easier" to go through
a separation process than a divorce, because themwa prerequisite to obtain separation is
complete breakdown of the marriage (spouses areobbyed to prove that that the
breakdown of their marriage is irretrievably ands leccurred in emotional, physical and

economic terms).

If the spouses do not have common minor childrea,court may decree a separation at the
request of both of them. However the court will goéint a separation - even if there is the
complete breakdown of the marriage - if the théfave of the common minor children of the

spouses may suffer because of that or if grarttiegseparation would be contrary to the

principles of social intercourse.

If one of the spouses demands a separation andetend divorce and this demand is
justified, then the court grants divorce. But i tidjudication of divorce is unallowable, and

demand for a separation is justified, the courhtgaeparation.

During separation - if required for reasons ofrfass - the spouses are obliged to help each

other.

A separated spouse has no possibility to revehnidtner previous surname and to notify the
manager of registry office about it (like withinettperiod of time three months after the

divorce ruling takes final effect).

Separation is also tolerated by the Catholic Church



Ombudsman for Children

The Constitution of The Republic of Poland ensysestection of the rights of the child
(defence against violence, cruelty, exploitatioemaralization; assurance care and assistance

by public authorities if a child is deprived of patal care).

There is also a special public authority which takare about children's rights - Ombudsman
for Children (Rzecznik Praw Dziecka). Art. 72 pafaof Polish Constitution states that the
competence of the Commissioner for Children's Rigittall be specified by statute. That
statute is "The law on the Ombudsman for Childrgrdm 01. 06. 2000, hereinafter called
"LOCh").

According to Art. 1 LOCh, Ombudsman for Childreragis the rights of the child defined in
the Constitution of the Republic of Poland, the @mtion on the Rights of the Child and
other rules of law. He undertakes his actions (e in the LOCh on his own initiative, in
the interest of the child, with due respect hiswdigand subjectivity) to protect that rights (in
particular the rights: to life and health protenti®o be brought up in the family, to decent
social conditions, to educatioahd to protect the child against violence, cruegploitation,
depravity neglect and any other evil treatment. He extendsxiapcare and assistance to
handicapped children. In exercising his powerslbe @espects the responsibilities, rights and
duties of parents, and takes into consideratiorfatiethat the family is the natural milieu for

the full and harmonious child’s development.

The Ombudsman for Children may apply to:

1) public authority agencies, organizations or insitlus for explanations and the
necessary information, also for access to filesdgowiments including those personal
data;

2) the relevant bodies, organizations or institutiofwithin the scope of their
competencies) to undertake actions to the benieditcbild;

3) the respective bodies to undertake a legislatit@iive or issue or amend other legal

acts.

He also presents his reviews and motions (to rakgwablic authority agencies, organizations
and institutions) to ensure effective protectidrihe rights and the interest of the child and

the Report (to Parliament - every year) on theestathe observance of children’s rights.



The Ombudsman for Children is appointed for 5 yeBinat function cannot be performed by
the same person for more than two terms of office.

Those persons held the Ombudsman for Childreneoffi

Marek Piechowiak - from 08. 06. 2000 till 12. 2D00,

Pawet Jaros - from 16. 04.2000 till 07. 04. 2006,

Ewa Sownska — from 07. 04. 2006 till 22. 04. 2007 (resigmat

The function of Ombudsman for Children exists immaountries of the world (with exactly
the same or similar name, for example DefenseuEdé&mts in Francd)eputy Ombudsman
for Children’s Rights in Greece).

In the Czech Republic there is the general Ombuds(ira Poland also - Civil Rights
Ombudsman — Rzecznik Praw Obywatelskich), whickniswn asVeejny ochrance prav
(Public Defender of Rights), but the separate Orsmah for Children is not estabilished.

According to art. 7 LOChhe is independent in his activities from otherestaddies and is
responsible only to the Sejm in accordance withrties defined in the LOCh.

That function is another instrument for protectaigidren’s rights (which are humans rights),

by making it more visible - so this is an advaetafjpolish family law.

Other differences:

According to § 31 FC parental responsibilitgllectsrights and duties that concern:

- minor child's care (especially about his/her hegdthisical, emotional and moral growth),
- minor child's representation

- managment of minor child's property

The definition of parental responsibility does maist in FGC Code, but it seems that this

term is similar to Czech regulation.

A court - granting the divorce - also decides dhmarental responsibility (art. 58 FGC), but
in Czech Republic that decision may be replacedh wit agreement of the parents - the

validity of such agreement requires a consent efctburt (except contact of the parents with



the child — if it is not required by the interésthis/her upbringing or by condition of the
family).

In Poland district courts - family and juvenile eaglivisions competent on the grounds of a
child’s domicile - are competented to decidecases relating to parental respionsibility, but

in Czech Republic it is the District Court whichgsrtinent to the district where the child is
resident.

The court may suspend the performance of the palnegponsibility, if:

- a significant impediment prevents a parent fromrytag out his/her parental
responsibilities

- itis in the welfare of the child

FGC mentions only about a passing impediment.

The father of the child of an unmarried mother ldiged (according to circumstances) to
contribute the cost connected with the pregnana @nldbirth and cost of three months
living of mother in the period of childbirth. Fomportant reasons a mother may demand a
contribution to her cost of living for a period neathan three months. According to FC that
men must provide an adequate contribution for teary.

What our codes say also about guardianship is aijrblut also there is a difference in the
period of time, because in Czech law the guardiastmive the court a final statement about
the management of the child’s property within twonths after the and of guardianship; in

Polish law he has three months to do so. It sebatdwo months is a good solution, to better
protect the child’s interest.
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