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Abstract

Depending on the outcome of the EU Council and Edi&nent deliberations, the new
proposed legislative package presented by the Earo£ommission on 19/09/2007 might
have far reaching consequences on both the intanabathe external dimensions of the energy
and natural gas markets. Is necessary togipgorts the Commission's aim to achieve a fully
functioning internal market. This requires a lotgofestions just likegffective application of
the current legislation (particularly | am conceatmnath the topic of unbundling in v EU), non
discriminatory access and system operation, stabfgilatory framework conducive to
support investment needs for Europe's supplied éike to show shortly, where we are now
in EU?

Kli ¢ova slova

V zavislosti na vysledcich jednani Rady EU a Evképe parlamentu by néwavrhovany
legislativni baléek, ktery Evropska komiseigdloZila dne 19. & 2007, mohl mit
dalekoséahle wkledky jak pro vniini, tak i viejSi dimenzi trli s energiemi a zemnim plynem.
Je zapdebi podporovat cil sledovany Komisi, z&eny na dosazeni pinfunkéniho
vnitiniho trhu. To vyZaduje dinné uplatovani stavajici legislativy (konkratnse &nuji
otazce unbundlingu), nediskrimifrd pristup a provoz soustav, stabilni reguliaramec
vedouci k podpie investtnich poZzadavk v souvislosti se zasobovanim Evropy,atd.&Cht

bych kratce ukazat, kde jsme v EU nyni.

* Ing.Ing. Florian Margan, tato staznikla v ramcireSeni Vyzkumného zamu Fakulty Mezinarodnich
vztati VSE v Praze¢. MSM 6138439909 , e-mail: f.margan@quick.cz



Proposal for a Directive of the Council emendingeldiive 2003/54/EC concerning common

rules for the internal market in electricity angealing Directive 96/92/EC.

The European Commission has 19.9.2007 publishédtd ltberalization package of energy
regulations. It represents a proposal for an amentiof the Regulation on common rules for
the:

» Internal market in electricity,
» Directive on conditions for access to the netwankdross-border electricity trade,
» and proposal of a new Directive on constitution af European Agency for

Cooperation of Energy Regulatory Offices.

| supports adoption of the package and hopes thailli be primarily the endeavour to
improve the interconnection among member statdsathlacontribute to the completion of a

single European energy market without any pointtessers.

The proposal of the third liberalization packagetlted EU contains mainly a proposal of a
Directive which will amend Directive 2003/54/ES common rules for the internal market in

electricity2'3).

The proposal imposes an obligation on member states

» ensure implementation of ownership unbundling at ldvel of transmission system
operators,
» or establishment of an independent system operaitbin one year following the

transposition of the Directive into their natiothel.

So, the proposal of the Directive contains tworaliéive solutions and can be considered as a

concession to member states, which expresseddisapproval to ownership unbundling.

An ownership separation of the transmission systethe Czech Republic took place already
4 or more years ago, and the operator and owngreafransmission system, CEPS, is 100%
owned by the state just like in Slovenia where ELESwned by the state. It only confirms



the fact that the Czech Republic and Slovenia esafrthe leaders of the process of electricity

market liberalization in the EU.

| supports the part of the liberalization packagealishing an agency for cooperation of

energy regulatory offices as a new communitory ongdah legal identity.

The Agency should publish opinions for:

» transmission system operators,
» regulatory offices,
» European Commission and make individual decisionstds energy companies.

| see the coordination of the activities of natioregulatory offices as the best means to
integrate their decision-making practices. Howeuebglieves that powers of the new organ
need to be exactly and exhaustively determinedénfinal version of the new Regulation.
The third amended regulation is the Resolution R®812003 on Conditions for Access to the
Network for Cross-border Electricity Trade. The mweal of the Regulation states that
transmission system operators should cooperateinwiBurope through the European
Transmission System Operator as an organ accoerttabihe European Commission.

Within the European network, a ten-year investnpan for the whole EU will be adopted
and, along with that, an obligation to cooperateregional level will be imposed on
transmission system operators. HSE - Holding slskerelektrarne considers the regional
cooperation of transmission system operators daserior the improvement of
interconnection capacities, which the company fidscial for the creation of a single

European energy market.

At the same time, HSE regards increasing crossebatdpacities as one of the measures
needed to cover the growing demand for electrigityEurope. That must, however, be

accompanied by construction of new resources.

The pack of proposals will contain the draft direetamending Directive 2003/541EC on

Joint Rules of the internal Electricity Market, fireegulation on the establishment of the



Agency for Cooperation of Energy Regulators anddifadt regulation amending Regulation
No. 1228/2003 on the conditions of access to thevor& for cross-border trading in
electricity. The submitted proposals will also telto the following circles of issues:

> effective cooperation between operators of transions systems, while the
enhancement of this cooperation is essential fer ititegration of the European
electricity and gas market, and the result shoel@ lzooperation mechanism directed

at solving problems,

» the enhancement of the authority and independenuational regulators,

> the creation of an independent mechanism of the@tipf cooperation between
national regulators, allowing the adoption of neeeg decision through the
establishment of the Agency for Cooperation of BgeRegulators, while the
legislative proposal will bring a list of main tasfor this new community agency. The
European Commission will also propose a way to manand operate this new

agency,

» the effective separation of production and eleityri@and gas supplies from the
operation of transport networks, while this mordeetive "unbundling” will, of

course, apply only to the operators of transmissi@tems, and

» improving the function of the electricity and gasnket, specifying the system of
exemptions, transparency and determining the frasrleor the gradual creation of
the European retail market, as well as a frameworkagreements over solidarity

events to enhance the security of energy supplidse EU.

A pragmatic approach is expected by the Europeamn@ssion concerning the most
discussed issues of the degree of ownership separaf production/supplies from

transmission activities, which will enable the meamlzountries to choose between full
ownership separation, already existing in a nundfemember countries today, and a new
option based on the function of an independenegaysiperation (ISO), which will, of course,

be more demanding from the regulatory point of viewd will include in the national and



community level a further regulatory link permitteal ensure competitive pricing and equal

access to energy networks.

Depending on the outcome of the EU Council and Edid&nent deliberations, the new
proposed legislative package presented by the Earo£ommission on 19/09/2007 might
have far reaching consequences on both the intanmabthe external dimensions of the energy

and natural gas markets). Is necessary to giveupports the Commission's aim to achieve a

fully functioning internal market. This requirg'é):

- effective application of the current legislation,

- non discriminatory access and system operation,

- stable regulatory framework conducive to supporéstment needs for Europe's supplies,

- improved regulatory process,

- improved TSO co-operation,

- the need for investments to secure supplies motsy

- The lack of legal unbundling and insufficient ragerial separation of transmission and
distribution system operators to ensure theiepshdence,

- Insufficient legal unbundling of TSO/DSO to guatyaindependence,

On the guestion on unbundling is necessary stresséie following:

- any solution must be implemented coherently andtroe proportioned,
- ISO is a possible alternative to be studied,
- other feasible solutions may exist,

- better, well targeted regulation should be sought

Any future legislation should aim at a well functing internal market and at preserving the
ability of energy companies to become globally cetitwe, to invest and to determine their
portfolios and their long term strategies. In ttéspect, | see it is necessang need for EU

external policy to support dialogue and partnersimpger a general umbrella of reciprocity

with producing countries as a way to strengtheropean security of supply.

EFFECTIVE AND EFFICIENT UNBUNDLING OF TRANSMISSION SYSTEMS
OPERATORS (TSO)



First case:

Assets, equipment, staff and idenﬁ)(y

2. TSOs shall be equipped with all human, physacaf financial resources of the,
vertically integrated undertaking necessary forrdrgular business of electricity transmission;

in particular;

2.1. Assets that ace necessary for the regulanéssiof electricity transmission shall be
owned by the TSO.

2.2. Personnel necessary for the regular businéssleatricity transmission shall be

employed by the TSO.

2.3. Leasing of personnel and rendering of service® to any branch of the vertically
integrated undertaking performing functions of gatien or supply. shall be limited to cases
with no discriminatory potential and be subjecafpproval by national regulatory authorities

in order to exclude competition concerns and cotsflof interest

2.4. Appropriate financial resources for futureestment projects shall be kept available

in due time.

The activities deemed necessary for the regulanbss of electricity transmission mentioned

in paragraph 2 shall at least include:

a) representation of the TSO and contacts to flartles and the regulatory authorities ,

b) grating and managing third party access,

c) Collection of the access charges, congestiotsrand payments under the inter
transmission system operator compensation mechanisompliance with Article 3of
Regulation (EC) No. 1228/2003,

d) Operation, maintenance and development of Hresinission system,

e) Investment planning ensuring the long-term gbdif the system to meet reasonable

demand and guaranteeing security of supply,



3. TSOs shall be organized in the legal form afiatj— stock company,

4, The TSOs shall have its own corporate identignificantly different from the

vertically integrated undertaking with separatendiag, communication and premises,

5. TSOs account shall be audited by another authtor the one auditing the vertically

integrated undertaking and all its affiliated comies.

Independence of the TSO management, chief executigfficier / executive board

6. Decisions on the appointment and on any premdarmination of the employment
of the chief executive officer/members of the exeeuboard of the TSO and the respective
contractual agreements of the employment and mitation shall be notified to the
regulatory authority or any other competent natignelic authority. These decisions and
agreements may became binding only if, within aqoeof 3 weeks time after notification, to
the regulatory authority or any other competeniomai public authority has not used it's right
of veto. A veto may be issued in cases of appointraad respective contractual agreements
if serious doubts arise as to the professionalpaddence of the nominated chief executive
officer/member of the executive board, or in thesecaof premature terminations of
employment and respective contractual agreemeitsgrious doubts, exist regarding the

reasoning for this measure.

7. Effective rights of appeal to the regulatorythawity or another competent national
public authority or to a court shall be guaranteEediny complaints by the management of the
TSO against premature terminations of their emplaym

8. After termination of employment in the TSO, efheéxecutive officers/members of the
executive board shall not participate in any braothhe vertically integrated undertaking
performing functions of generation or supply fqgeeaiod of not less than 3 years.

9. The chief executive officer/members of the exiee board shall not hold any interest

in or receive any compensation from any undertakihghe vertically integrated company



other than the TSO. His/their remuneration shallno part depend on activities of the

vertically integrated undertaking other than thokthe TSO.

10.  The chief executive officer or the memberthefexecutive board of the TSO may not
bear responsibility, directly or indirectly, in thiay-to-day operation of any other branch of

the vertically integrated undertaking.

11.  Without prejudice td the provisions above, T®O shall have effective decision
making rights, independent from the integratedtatgty undertaking, with respect to assets
necessary to operate, maintain or develop the mkitwtis should not prevent the existence
of appropriate coordination mechanisms to ensue¢ the economic and management
supervision rights of the parent company in respépeturn on assets, regulated indirectly in
accordance with Article 22 c, in a subsidiary aretgcted in particular, this shall enable the
parent company to approve the annual financial,pbarany equivalent instrument, of the
transmission system operator and to set globaltdion the levels of indebtedness of its
subsidiary. It shall not permit the parent compémgive instructions regarding day-to-day
operations, nor with respect to individual decisi@oncerning the construction or upgrading
of transmission lines, that do exceed the termghef approved financial plan, or any

equivalent instrument.
Grid development and powers to make investment desibns

TSOs shall elaborate a 10-year network developiplantat least every two years. They shall

provide efficient measures in order to guarantegesy adequacy and security of supply.

12.  The 10-year network development plan shatiqdar

a. indicate to market participants the main trassion infrastructures that ought to be
built over the next ten years.
b. contain all the investments already decidedidentity new investments for which

an implementation decision has to be taken in #xt three years.

13. In order o elaborate this 10-years networkettimwment plan, each TSO makes
reasonable hypothesis about the evolution of géparaconsumption and exchanges with



other countries, and takes into account regional &uropean-wide existing network

investment plans. TSO shall submit in due timeditadt to the competent national body.

14.  The Competent national body shall consultedéivant network users art the basis of a
draft for the 10 year network development plannnopen and transparent manner and may

publish the result of the consultation processartipular possible needs for investments.

15. The competent national body shall examine dretthe 10- year network
development plan covers all investment needs ifiedtin the consultation. This authority

may oblige the TSO to amend his plan.

16. Competent national body in the sense of paphgy 24, 25 and 26, may be the
national regulatory authority, any other competeational public authority or a network

development trustee constituted by TSO's. In therl@ase, TSQs shall submit the drafts of
the statutes, of the list of members and at thesrwf procedure to the approval of the

competent national public authority.

17. If the TSO rejects to implement a specificestment listed in the 10-year network
development plan to be executed in the next theeesy Members States shall ensure that the
regulatory authority or any other competent natigrablic authority have the competence for

one of the following measures, either:

1/ request by all legal means the TSO to execiganrestment obligations using his

financial capacities, or,

2/ invite independent investors to tender for aessary investment in a transmission

system and may oblige the TSO:

- to agree to financing by any third party,
- to agree to building by any third party or tolbthe respective new assets and
- to operate the respective new asset.

The relevant financial arrangements shall be stibjecthe approval of the regulatory

authority or any other competent national authority



In both cases, tariff regulation shall allow forveaues that cover the costs of such

investments.

18. Competent national public authority shall moanand evaluate the implementation of

the investment plan.

Decision making powers regarding the connection ofhew power plants to the

transmission grid

19. TSOs shall be obliged to establish and pulbtestsparent and efficient procedures for
non-discriminatory connection of new power plardsthe grid. Those procedures shall be
subject to the approval of national regulatory atittes or any other competent national

public authority.

20. TSOs shall not be entitled to refuse the conme of a new power plant on the
grounds of possible future limitations to availalletwork capacities, e.g. congestion in
distant parts of the transmission grid. The TSOllsha obliged to supply necessary

information.

21. TSOs shall not be entitled to refuse a neweotion point, on the sole ground that it
will lead to additional costs linked with necessagpacity increase of grid elements in the
close-up range to the connection point.

Regional cooperation

22. When the cooperation between several counttes regional level encounters
significant difficulties, following the joint reqeé of these countries the Commission may

designate, in agreement with all Member statesexmred, a regional coordinator.

23.  The regional coordinator shall promote at giomal level the cooperation of
regulatory authorities and any other competent ipudalthorities, network operators, power

exchanges, grid users and market parties. In p&atiche shall:



a) promote new efficient investments in intercotioes. To this end, he shall assist
TSOs while elaborating their regional interconrmcttplan and contribute to the
coordination of their investments decisions anderghappropriate, of their open
season procedure.

b) promote the efficient and safe use of the netaofo this end, he shall contribute to
the coordination between TSDs national regulasuhorities and other competent
national public authorities with the elaboratiohcommon allocation and common
safeguard mechanisms.

C) submit a report to the Commission and Membatestconcerned every year on the
progress achieved in the region and on any difficar obstacle that may hinder
progress.

Proposal for a directive of the European Parliamentand of the council amending
Directive 2003/54/ec concerning common rules for ¢éhinternal market in electricity -
how to resolve the dispute between member states arder the package is adopted in
2008

For example:
1) Justification

Some of Member states EU gisapport the efforts of the European Commissionrrigg

the creation of a functioning single market witleaticity. It simultaneously considers as a
fundamental prerequisite for the functioning of tharket, besides the sufficient production
capacities, also the sufficient and accessibleBaopean transmission capacities. Therefore,
these states promote harmonisation of the regulgtiocedures and regional coordination of
the transmission systems. With regard to these,aome of Member states Euipport the
objectives and intentions of the European Commissiathe area of cross border trade with
electricity with a view to create a single marketeast at regional level. The cooperation at

regional level is fundamenta?.

Nevertheless, some of Member states EU are notwghe¢her the appropriate instruments
were chosen to achieve this goal. It considersdbate of the proposed solutions do not take
into account the differences in functioning of thetional markets with electricity, previous

experiences during the integration of national ratgkas well as the different approaches of



the Member States, as regards the investmentsthietaransmission networks. Too much
emphasis is given to the ownership of the assatsnahto the operation and functioning of
the grids. At the present time, the assets becesgiportant than the system services, cross

border issues and cooperation amongst TSOs.

The current approaches regarding the transmissiahstribution, their tasks and the role in
the electricity market were formed at the time whenEurope, there were many individual
electricity ,markets” (or in other words, the matkelid not exist) within individual Member
States and the international cooperation of trassiom system and their interconnection did
not, in fact, exist. Currently, we are in a sitoatiwhere the EU has fixed as one of the
fundamental objectives of the energy policy the usgc of supply, sustainability,
environmental protection and the creation of a Isirffgnctioning electricity market at the

European level.

According to some of Member states HUis necessary to reconsider the definition and
designation of roles and tasks notably of transimissystem. In a view to ensure sufficient
and accessible transmission capacities for intenmait trade with electricity, this redefinition
should enable that the role and the tasks of #restnission system (necessary for functioning
of a single electricity market at the European leveegarding the international
interconnection and cooperation of transmissionesys are set apart from the roles and tasks
that are being ensured by the transmission systarhsat the level of a Member State.
Subsequently, it will be easier to ensure necessagyee of cooperation of the transmission
system at the European level (firstly, at regideakl at least) and de facto the transfer of
liability, management and control over the relevatgs of transmission system from national

to the European level.

Therefore, some of Member states Ebhsider as important to modify the proposal for a
Directive of the European Parliament and of the i@duamending Directive 2003/54 in a
way that in every Member State, it will be possitdebuild such a model of the market with
electricity and such a structure of the marketip@dnts enabling the cooperation of the
transmission system operators at the European fer@ighout the creation of the European
Network for Transmission System Operators for Hieity, but also throughout the creation
of a pan-European transmission system operatoomegge for cross border transmissions

and connected activities.



The gist of the amendments consists in the fac¢ttbeaboth options of ownership unbundling
and the 1SO should be brought on the same footihg.Member States should have the right
to choose — at the moment of entry of the Direci® force — between these options
irrespective of the structure of the market witthieir territory at the given time. This option
will better enable the creation of the regionald asubsequently, pan-European system
operator responsible for cross border issues.

The amendments stated below reflect the afore meopinion and simultaneously result in a

simpler and shorter formulation of the wording loé tirective.

For an example:

b) Amendment 2.
Article 8 (1) a):

To be deleted
(a) each undertaking which owns a transmission system acts as a transmission system

operator,

Justification:

The deletion of this letter in Article 8 impliesatithe transmission system operator could be
not only the owner of the transmission assetsvalsae, but also could have no assets at all
or could be the owner of part of transmission asdé¢vertheless, and in any case, the same

requirements would apply.

f) Amendment 6.
Article 10 (1) c):

Where the transmission system belongs to a vertically integrated undertaking on entry into
force of this Directive or where a Member state considers as appropriate in a view to ensure
the conditions for effective functioning of the European Network for Transmission System
Operators (TSO) for Electricity or the creation of a supra-national transmission system

operator. Member Sates may grant derogations from Article 8(1), provided that an



independent system operator is designated by the Member State upon a proposal from the
transmission system owner and subject to approval of such designation by the Commission.
Vertically integrated undertakings which own a transmission system may not in any event be

prevented from taking steps to comply with Article 8(1).

Justification:

The objective of this amendment is to bring the T8@ ISO models on the same footing as a
way to provide a coherent model for system opemativoughout Europe and to facilitate the
establishment to region or pan — European systaratps. The Member States should have
the possibility to choose between two equal opti@venership unbundling and creation of

the independent system operator - ISO).

CONCLUSION:

The agreement regarding unbundling on the territofyEU will be not easy and the
discussion will last for just a longer time. | hasfeortly focused on two different points of
view about solving this problem of unbundling, ndyrey a group of EU states which doesn’t
directly support separating from vertical corpaasi and another group of EU states in the
second part of this essay which support separdtingy opinion it is necessary to reconsider

the definition and designation of roles and tasisloly of transmission system (TSO).

Vertically integrated dominant energy companiesd®ignated as the major disrupters of the
market environment impeding market access to catopet Therefore proposals for either
forced separation or so called independent syst@erator (ISO) have been raised.
Alternative Proposal of 8 EU countries for ownepshinbundling and independent 1SO

operator — so called Effective and Efficient Unblimgl 1

— (EEU). In principle, the EEU

defines making the current system more rigorousnbpducing duty to elaborate so called
compliance program for each TSO (a kind of TSO fimming Codex) and regulators’
supervision over its performance. Though the Comimisformally welcomed this proposal

and promised discussion over it, its current positowards this proposal is negative.

Probably ISO regarding gas unbundling is not aatarnative from reason:



- has never been implemented in gas industry,
- leads to a loss of all competencies (for exartggénical,...

- creates problems of reparation of responsiksljtisdustrial and financial risks.
As says Anders Pleydrup about unbundlll??g

The spot exchanges must unbundled, when implicitti@u becomes the day-ahead

congestion management system:

> As they get a monopoly: only the spot exchangescaary out day-ahead cross border
power trading. Naturally, you may install a systgrating the players the opportunity

to complete with the spot exchanges for day-aheagsdborder capacity.

- However, even with such a system in place, plo¢ exchanges are granted a

special status.

» Hence, they become regulated entities like the TSOs
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