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Abstract

Does the Draft Common Frame of Reference signattee new stage in the
development of the European Contract Law? And & y&sn’t the process been rather
abrupt? This paper will try to give an overviewtbé debate and the current problems
in the European Contract Law today, analyze togtieater detail some of the problems,
which surfaced in connection with the DCFR and Ifinattempt to show that the
readiness of Europe for any fundamental harmomizadf the contract law has to be
balanced by more fundamental changes in the nay&tisystem of governance.
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l. Introduction

Many enthusiastic scholars, politicians (mainlynirahe European Parliament) and
officials (predominantly from the Commission) fdmast 30 years are playing with the
idea of creating a European Civil Code (ECC). Tidesa has grown by now into the

“Academic” Draft Common Frame of Reference (herf@raAcademic DCFR).

This paper aims to accomplish at least three ntpjests: to give an overview of
the debate and the current problems in the Euro@anract Law today, to analyze
some of the problems, which surfaced in conneatitth the DCFR and finally to show
that the readiness of Europe for any fundamentahbaisation of the contract law has

to be balanced by more fundamental changes theenthesiasm of the few.
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Perhaps | should start this paper with few questidfthat is the so-called
Academic DCFR? Does any non-academic / non-drafhr@on Frame of Reference
(CFR) exist? If this is the case, what is the retabetween all these ‘common frames’?
And what is their relation of these to the Europ€aril Code?

There is a number of legitimate questions that imighraised; even more so by
the legal community which is not directly part betdiscussioh therefore, | will first
try to clarify some problematic terms - in a veough, but hopefully clear language -
and only then | will go to the substance of the ggaprhe reader might use this
introduction as a dictionary or as a set of dabni, eventually guidance on how to
understand the terms used in this paper.

The Academic DCFR? is practically a draft of a Civil Code. This drafis been

prepared by the groups of academics, practicaliynguhe last 30 years. From 2005 the
EU Commission started to fund this project, becabeeCommission intended to use it
for its own purposes. | discuss this issue closg¢hé Part 1l of this paper, which deals

with the question “how did we get to the Academ{CHR”.

During the year 2008 the evaluation of this drafile is to take place, and after
the revision of the text (at the end of 2008), #eademics will deliver the final

Academic Common Frame of Reference (The Academic CFR)to the Commission.

! Given that this conference is not a specializedage law conference, | will try to accommodate the
readers which are not entirely familiar with th@ito Therefore, | will try to explain different tes at
this place scarifying the terminological accuranyorder to explain better what these confusing serm
stand for; this approach seems necessary as offeeitwinight be difficult to grasp the meaning. Rert

in the paper | will be using ‘politically’ corred¢erminology, however, whenever necessary, the reade
should come back to this dictionary while readimmpt to loose out of the sight what is at stake.

2 The term Academic DCFR and the DCFR will be usedrchangeably; the only reason to stress the
word “Academic” sometimes is that | have subjecfeeling that it adds some more clarity.

® The word ‘draft’ has disappeared because thisipased to be the final product of the academic; at

least in this stage.
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The reason for delivering the Academic CFR (whmbkl practically as a draft
civil code) to the Commission is that it is intedde be used as a preliminary draft for

the creation oCommon Frame of Reference (CFR), which should emerge through

the political process (and thus we may also call jgolitical CFR). This CFR — at its
minimum — is meant to servesat of background rules and principlea the basis of
which the European Legislator will develop futuegiklative instruments in the area of
private law or the EU law in general. CFR is suggabto be a “toolbox” or a set of
“definitions, model rules and principles”, which wd serve for the more efficient and
coherent European lawmaking in the area of private as well as for the better
implementation of European Legislatfon

However, there is number of issues that are stillrasolved. And that is, how
will the CFR be ‘passed’? There is number of ogmioit could be a Directive,
Regulation, Recommendation or Decision. But isding to be an Intra-institutional
agreementor an Optional Instrument? Or is the CFR just gotogbe somehow
officially approved (by e.g. publication in the @fal Journal)? Eventually, should we
do anything about it? The only thing that we areeso this moment about is that it is
not going to be a European Civil Code (at leastrmmt). Another crucial question in
this regard is the legal basis on which the chassttument would be passed. More
about all these questions you could find in Pdrbfilthis paper. At this point | will just

explain two of the terms mentioned.

An Intra-institutional agreement (IAA) stands here for an agreement between

the institutions of the EU. In this case, it woblel an agreement that the institutions are
going to take the CFR into account, or eventudhg they would be bound to take the

CFR into account when legislating. On the otherdha@amOptional |nstrument would

go much further. It would allow the private partteschoose the Optional Instrument as
a 28" legal order, i.e. it would replace the nationafjae orders, including their

mandatory rules.

* This means, that in case the Directive sets thiaiesne is liable in damages — from the CFR — we wil
be able to interpret what kind of damages shoulihbleded — material damage, non material damage,

loss of joy, etc.
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The last term that might need some clarificatiothét place is th&evision of

Consumer Acquis. Simultaneously with the work on the DCFR, the Cassion

started (though this time in its own direction)y#&flect on the revision of the consumer
acquis, i.e. the revision of the currently validedtives on consumer protection. The
reason is that these are often not only ‘outdatedt,also incoherent with each other.
One of the functions of the CFR would be to give ¢tommon framework on which the
system of consumer acquis would be rebuilt upony\Wight the DCFR prove not

particularly helpful will be outlined in the Partaf the paper.

The organization of the paper will thus be follogiPart Il will be dealing with
the way toward the Academic DCFR, Part Il will ciss the future of DCFR within
the EU framework Part IV will be devoted to somelpems in the structure of the
Academic DCFR and Part V will be concentrate togkected problems in the content
of the DCFR.

. Towardsthe Academic DCFR

The beginning of the Europeanization of Contractvlia tracked usually back to the
First Consumers Protection DirectiveZhis set of consumer directives — the so called
“Consumer Acquis” - form today the core of the Epgan Contract Law.

Yet, of a different nature (and with a differentioaale behind) was an idea
adopted by a group of European academics, whohielhecessity for the “common set
or rules and principles”, which would be the bdsis Europe-wide discussion about
contract or wider private law. An impulse was thublgcation of American Restatement
of the Law of Contract by the American Law Ins@utvhich provoked establishing of
the Commission on European Contract Law (Commission on ECI) a group which

aimed at creation of the European counterpart & #merican Contract Law

® The “Consumer Acquis” is created by 8 Directivelpted from the 1985 onwards. These are: The
Doorstep Selling Directive (85/577/EEC); The Paekalyavel Directive (90/314/EEC); The Unfair
Terms in Consumer Contracts Directive (93/13/EEH®) Timeshare Directive (94/47/EC); The Distance
Selling Directive (97/7/EC); The Price Indicationir€tive (98/6/EC); The Injunctions Directive
(98/27/EC); and The Consumer Sales Directive (199€C).

® See http://frontpage.cbs.dk/law/commission_on_gema_contract_law/survey_pecl.htm
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Restatement. However, given that the task of Amaeriand European groups was
hugely different, such comparison might be felt as misleatling

After the 1995, the Commission on ECL graduallyuess thee volume
‘Restatement’ of European contract lawhe Principles of European Contract Law
(PECL). It was hoped that the PECL will form the basisvdiat will later be a
European Civil Code. The idea of the European QBalde had perhaps a broader
support in Europe in the second half of the 90sstin February 1997, the Dutch
Government organized a symposium on a future Earop@vil Code, and after a
Study Group of a European Civil Code has been established under the leadership of
Professor Christian von B&r and financed predominantly by governments of

Netherlands, Germany and Austria,'&tc

The role of the European Parliament (EP) for theelscation of the whole
‘unification’ idea/process should not be omitted; in 1989 and in 1994 the&fRiested

the Commission and the Council to prepare a Europgiail Codé? This was an

" With unavoidable simplification: the American Ratsiment of Contract law aimed at systematization of
existing common (contract) law, while the Studyugrdad to engage in a comparative exercise, which
aimed to find the ‘best solutions’ (thus it ratlieminds us of the work on the UNIDROIT principles o
CISG Convention). Nonetheless, Professor Bar atifjues that the task is practically the same. See
Christian Von Bar, Coverage and Structure of thed®mic Common Frame of Reference (2007),
European Review of Contract Léw

8 Jonathan Mance, Is Europe Aiming to Civilize then@non Law? (2007)European Business Law
Review

° See http://frontpage.cbs.dk/law/commission_on_jgemo_contract_law/survey_pecl.htm

" bid.

1 See Christian Von Bar, Coverage and Structuré@fXcademic Common Frame of Reference (2007),
European Review of Contract L&0.

2 The impulses were the two resolutions of the Eeamp Parliament: Resolution A2-157/89 and
Resolution A3-0329/94).
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important psychological moment for academics wagkam the creation of a cotfe

The official “EC venture” however started only af@ctober 1999 (Tampere meeting),
when the European Council decided that the Comarisand the Council of Ministers
should prepare an overall study on the need tooappate the Member States'

legislation in civil law matters.

In response to the conclusion of the Tampere Chuiise Commission
published a Communication to the Council and Paiat*, asking them what kind of
instrument they envisage: a kind of Restatementaaf or, a comprehensive and
binding Union legislation on the law of contracbsld be prepared. The Commission
also asked whether the existing Community contlaet (created predominantly by
above mentioned Consumer Acquis), should be improsad co-ordinated. The
responses to that Commission’s communication watieer positive: the Council did
not object to a harmonisation of contract law iifesed for it was revealed. The European
Parliament supported the enactment of a bindinggaan Contract Law in 2010 as an
ultimate goal. Other interested parties prefertea itnprovement and coordination of

the existing Consumer Acquis, and eventually a biokling instrument.

In 2003, the Commission published Action Pfams a second step in the
ongoing discussion about the future European Cointraw. It gave priority to the
revision of Consumer Acquis, with the help of “CoommFrame of Referenc¥” The
Action Plan also discussed the possibility of anti@ml Instrument of European

Contract Law, which might have been based on therGon Frame of Reference.

In the next communicatidh the Commissions outlined its vision of how the

CFR is to be develop&l what is the CFR going to serve for and the Corsimiisset

3 Though the support for the “European Civil Codetswater ‘moderated’, The EP continues support to
the Common Frame of Reference. See ResolutioiediP: P6_TA(2006)0352 and P6_TA(2006)0109.
4 See COM (2001) 398.

> See Communication from the Commission to the EemapParliament and the Council: A more
coherent European Contract Law: ACTION PLAN, COMR0(Q3) 68

'® This is the first time the term ‘Common Frame effi@ence’ was introduced.

7 See COM(2004) 651.
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the deadline for December 2007. The Commissiondeecito build on the work
ongoing in Europe for the last decades and thexeforgaged the Study group on
European Civil Code (under leadership of Ch. vom)Baut also Acquis Grodp and
the Insurance contract law group. This CFR-netwletwork of Excellence) was
established in 2005 and their aim was to deliverGkR.

Except for the CFR-Net, number of other groupsobiotars were involved in its
creation as so called ‘evaluative grouf3sThe DCFR is to be evaluated by these other
groups during the first half of 2008 and, after theision, final academic CFR should
be submitted to the Commission at the end of 2008.

In the meanwhile the rejection of the Constitutioi@eaty in France and
Netherlands in 200% led to the change in political mood and parti&ie®t in the rather
courageous plans concerning the DEFRe. what happened is the reprioritization of

'8 Control of the content through the stakeholdeetings (in the cooperation with EP and the Council)
but foremost the prioritization of Consumer Acargsision functions of the CFR.

'° The results of the work group Acquis Group is mmependent product, so-called “Acquis principles”
(the principles extracted from the currently validnsumer Acquis). See: Research Group on the Bgisti
EC Private Law (Acquis Group¥ontract | : pre-contractual obligations, conclusiof contract, unfair
termsandPerformance, Non-Performance, Remegd{bsth Minchen : Sellier European Law Publ. 2007)
% Such groups are Association Henri Capitant, Ecaadmpact Group, to some extent also Social
Justice Group. These groups could perform theituatize task only after the DCFR was published as,
because of the lack of time, they were not involwethe preparation of the DraftCFR directly.

% The French Referendum was on 29 May 2005, ThelDafierendum on 1 June 2005.

22 To create an Optional Instrument (as the Commissitends) or even a European Civil Code (what
was the wish of the EP). For the common law sidihefstory see: Jonathan Mance, Is Europe Aiming to
Civilise the Common Law? (2007uropean Business Law Revje007
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the work and the shift of efforts to the consumen@is®. As Diana Wallis put it the
political moment, the political context is not riyR*.

This change of course might be seen as positiveéory reasons; some of them will be

discussed further in this paper.
[11.  Thefutureof the DCFR and the question of legal basis

What will be the future of DCFR is not clear; itnst even clear by now whether there
will be any future. According to the creators ofettDCFR some minimal
acknowledgement at the EU level is expected. Adngrdo Eric Clivé®, one of the
most prominent figures in the Network of Excellenttee minimum expected outcome
is the publication of the DCFR in the Official Joal or some other kind d@dfficial
Approval of the DCFR. This position seems to be shared by Christian Banand
Hugh Bealé®. It is believed that this would be enough to easuinimally the toolbox
function of the DCFR, which is seen as a ratherfullser least harmful function.
Nonetheless, any official approval would ‘breathé#e’l into this academic

27

accomplishment with the threat of “spontaneous larration™" taking place,what

might not be welcomed by certain part of the academ

% Compare the Communications of the Commission: CQ06) 744, COM(2005) 456 and
COM(2007) 447

4 Diana Wallis, European Contract Law — The Way FRody Political Context, Parliament’s
Preoccupations and Process (2088 A Forum Special Issue: European Contract L&w

% presentation at the Conference ‘The Draft Comnmam of Reference’, organized by the Academy of
European Law:, Band 7" March 2008, Trier, Germany

%% |bid.

" The concept was introduced by the article by Ma@dd. Loose, The Influence of European Consumer
Law on General Contract Law and the Need for Spawtas Harmonization (2007 uropean Review of
Private Law
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Further option according to Clive is amter-Institutional Agreement
(hereinafter 11A). Martjin von Hesselifk in the recent study for the European
Parliamerft’, questions the binding nature of such agreememin fa pragmatic

standpoint:

‘if the intra-institutional agreement was to comple¢ Commission,
Parliament and Council always to make sure that iévsed acquis
communautaire and any new legislative measureberatea covered
by the CFR (‘new acquis’) be in conformity with tBER and never to
deviate from it, the issue might arise whether sachagreement
should not be regarded as bindingowever, it seems unlikely that an
IIA on the CFR will ever be phrased in such terms. Rather, it will
probably state that the Institutions will have to take the CFR into
account when enacting rules relating contract law (and other
subjects dealt with in the CFR)ndeed, the Council has already
stated explicitly that the CFR will not be a legally binding
instrument.” (emphasis added)

Another question however seems much more worryingspect of the binding
character of the IlA. If we accept that EU insiibas have any democratic legitimacy,
then we can hardly accept that these democratieddigted (in this way or another)
institutions for a certain period of time could boutheir ‘descendants’ in office in any
binding way, i.e. binding in the sense of unchabtga In other words, one lawmaking

body can not make decision that would infringe ugba democratically acquired

%8 One political remark: It is rather puzzling thhetEuropean Parliament has assign the task to agami
the legal basis for an Optional Instrument to teespn who is not an EU constitutional lawyer, laiher

a private lawyer, who was moreover involved in pheparation of the DCFR.

29 Martijn W. Hesselink, Jacobien W. Rutgers, TimBi®ys, The legal basis for an optional instrument
on European contract lawCentre for the Study of European Contract Law,rkig Paper Series No.
2007/04

% The procedure for the change might be more diffig. in case of constitutional provisions), ke

can never bound next generations impossible tslkgie
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mandate of the following lawmaking botlythe only exception being of course the
legislation. Therefore, it is hard to understandawkind of “binding” instrument

creators might have in miffd

A possibility to turn CFR into a®ptional Instrument (in a form of Directive
or Regulation) is discussed widely from the 2003tigc Plan on. The Optional
Instrument is meant to be the "™2&utonomous legal order, which the parties could
choose for governing their contractual relation.eTpurpose of such a mandatory
instrument is to create a common set of mandatolgsy which would enhance the
cross border transactions because eliminating umgg@s to which mandatory norms

are applicable and generally lower the transactasts.

As mentioned above, Martijn W. Hesselink has beesigaed the task to
elaborate a comprehensive study for the Europedraiant on the question of legal
basis for such an Optional Instrum&niAccording to this study, the most appropriate
legal basis for the so called “®8egal order” is Art. 308 of the Tredfy after all it
seems that after thEabacoo Judgemenritrt. 95 is “out of play®. He recommends that
the most appropriate time for passing the Optidnsirument after would be after the

Lisbon Treaty comes into force, as at the co-degigpirocedure would then apply also

31 See Reference Re Canada Assistance Plan (B.KA.[€AP], where the Candian Supreme Court has
discussed the question of binding character ofatipeement between the federal government and the
state government for the next parliamentary majofiPacta sunt servanda” in this context would be
unconstitutional, i.e. it would infringe the pripté of parliamentary sovereignty.

% There is a substantial difference between theeliiisaged for the CFR and the classical 1A, which
were used more for different institutional arrangeis, namely for the benefit of EP. See IsabelzIEi
and Peter Slominski, Sub-Constitutional EngineeritNpgotiation, Content, and Legal Value of
Interinstitutional Agreements in the EU(200B)ropean Law Journal.

% Above, n 29.

% He discusses also article 65, 94, 95 and conclidésione of these is an appropriate legal basis.

% Given that | have no space to go into detail®Bpect of this judgment, please see: Stephen Wiékthe
Reflections on the EC’s Competence to develop aofean Contract Law’ (2005 uropean Review of
Private Law412 and ff.
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to the Art. 308. The only problem he sees is tmaten this article not the whole of the

DCFR could be included in the Optional Instrumdrdgcause this legal basis can be
used only for the fulfilment of “Community objec&s”, which according to the ECJ are
Internal Market and Competition (Art. 2 and 3 of fireaty)*®.

Finally, according to Eric Clive, the DCFR mightnge as a basis for the

European Civil Code. This option is however not envisaged in the nedtdste.

Some other voices were raised claiming that dnternational
Agreement/Treaty would be necessary (and appropriate) for the éukuropean Civil
Code or the Optional Instrument; within or outsidéhe EU frameworK. This seems a
reasonable solution; it would remove the obstaotexerning the scope of the potential
Optional instrument, it could be hardly be contéstae the basis of lack of democratic
legitimacy and in addition, given there is no atited competence on the side of EU,
such international agreement of the Member Statesldc not be successfully
contestable in front of the ECJ. Perhaps, this wfagdoption would contribute to the
whole enterprise as the Optional Instrument woudd igpore publicity, which is a
precondition for the success.

V. Structure of the DCFR

Few words to the structure of the DCFR: the textivéded into Books and each
Book is divided into Chapters, Sections, Subsestiamd Articles. Book | is trying to
give general guidance on how to use the whole, Bbakdealing with the “Contracts
and other Juridical Acts®, Book Il with “Contracluand Non-contractual Obligation*,
Book IV with the Specific Contracts, Book V with re@volent Intervention in the
Another’s Affairs, Book VI with Tort, Book VII withUnjustified Enrichment, Book
VIII with Transfer of Movables, Book IX with Progiary Security Rights in Movable

Assets and Book X with Trusts.

% See ECJ: [1996] ECR 1-1759 para 23, 24, 29 or abov29, p. 65.
37 See e.g. Van Gerven, Is there a competence fapean Civil Code (1997European Review of

Private Law
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What | have found surprising is the division betw&mok Il and Ill. Thus these
books incorporate (revised) PECL into the DCFR prattically divide its content in
line with Germanic group of civil codes — a book duridical Acts and a book on
Obligationg®. | will not enter the discussion whether thishis tost successful model:
however, it seems necessary to me to draw attertbothe fact the PECL was
reconstructed in the line with the BGB (and othedes in Central Europe). The
chairman of the Study group, Ch. von Bar, accordingny knowledge did not publicly
discuss the question of necessity to divide the [P two books in some great

length, but rather devoted his writing to the qgisesthow”>°.

In addition, it seems that the Book Il has a gpedential to confuse. The title of
the book is “Contracts and other Juridical Actst @nstarts first with the definition of
contract (an agreement, which consists on 2 or rdoriglical Acts) and only then we
come to the definition of the Juridical Act. | dotrfind this approach very helpful: if
we have already adopted the “juridical acts” payadiit seems better to be consistent
and proceea minori ad maiusls there any reason to speak first about conaadt
only after about its integral part - Juridical at&m not sure whether creators tried to
hide their choice, or there was another reasonithsithard to understand why such an

unconvincing and obscure way was chosen.

V. The Content of the DCFR: Issues of concern

Many different objections might be raised as to ¢batent of this academic exercise.
Given the fact that during 2008, the revision ad ilCFR is planned — on the basis of
suggestions of the evaluative groups and othereasted parties — it seems that the time

for the constructive criticism has come.

% | am familiar with this division because | am edied in a system which has adopted this German
model.

% See eg. Christian von Bar, Coverage and Struaifithe Academic Common Frame of Reference
(2007),European Journal of Contract Lawr Christian von Bar, Working Together Toward ar@aon
Frame of Reference (2009)ridica, available at http://www.juridica.ee/get_doc.plysa79
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Two main problems from the outset are:
a) The PECL, now forming the general contract |aavt is based on the “best
solution” rational&®, while the parts dealing with existing Consumeigis are based
on “restatement” rationdle and thus sometimes perpetuating outdated or inapt
modelé? Particularly worrying is that the consumer potien afforded by the DCFR
is often significantly lower then in the membertet®, which is the moment for serious
social justice objections. This is even more vdélithe model for the revision of acquis

would be “maximum harmonisation”.

b) The relation of the DCFR to the (consumer) contdagt in the regulated
markets. The DCFR does not reflect on the gredt blithe contract law that emerged
in the regulated markets (energy, transport, telgoanication, etc.) — all except for the
insurance contract law (and even this with incdesises if these are not removed until
the end of this ye&f). There is number of reasons why the questiorthefisolated
islands of consumer contract law” take into consitien — just to mention one: the

negative effects of the fragmentation of consunoetract law.

There is however a number of less fundamental problirelated to the content
of the DCFR, which could be removed during thediwihg year. 1 will try to highlight
3 of them — two deal with the social justice issard one with the unsuitable solution

adopted in respect of the validity clauses.

%1t means that the creators tried to find the bebition available. See eg.
http://frontpage.cbs.dk/law/commission_on_europeantract _law/survey_pecl.htm

“1 The example might be the input of Acquis groupicitworked more on the principle of restating the
existing consumer contract law then constructirgglietter solutions.

42 Eg. regulation of Agency was strongly disputedtbae Conference ‘The Draft Common Frame of
Reference’, organized by the Academy of Europeam L&" and 7" March 2008, Trier, Germany

3 One of the most important issues is the narroiniliei of consumer. See below, n. 48.

“ For illustration, the PEICL (Principles of Europelsurance Contract Law) use term “cooling off”
period, while the DCFR uses “withdrawal period”.
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First of all, the DCFR has adopted very a narrofinden of the consumer (the
reason for this was explained above), which is lothen current standards in large
number of the Member StafésThe DCFR defines consumer ‘@sy natural person
acting primarily for the purposes which are notated to his or her trade, business or
profession”. It means that every non natural person would awhg denied the
protection of consumer law — though provably in achm weaker position when
compared to the counterparty (eg. a one personsth@ainting’ company buying IT
technology). The protection would be also deniedht natural persons if buying for
the purposes primarily related to its trade busirasprofession, i.e. IT equipment for
its law office, or eventually, a small shop keep#dro is buying a car for supplying
green grocery shop. In fact, most of the businessessmall firm&, worth of
protection, and this is true not only for the sbijiatice (distributive) reasofis Perhaps
this is the reason why so many Member States adoiite wider definitioff. It
therefore seems that the DCFR did not adopt nettteemost common solution in the

MS nor the “best solution” (in distributive andieféncy terms).

Second objection has to do with the DCFR goal ¢ulsge all kinds of contracts,
l.e. C2C, B2C and B2B and the adopted model fordbwtrol of unfair terms. The

control of unfairness of contract terms is boundthte fact that the terms were not

“5 See below, n 48.

6 Compare eg. OECD Small and Medium Enterprise ©ltlo2002 Edition

47| would argue that enlarging the notion of consursethe best solution also from the efficiency
standpoint; and from the same reasons as advantte lyaw and Economics literature for the enhanced
protection of consumers - i.e. lowering the tratisac costs, increasing the trust and thus also
consumption.

“8 The Member States use concepts like “final usem wipes not use the goods for further
commercialisation’ (Spain), similarly also in Greedungary or Luxembourg. Other Member States
extend the consumer protection to the personsr@daand legal) who act outside their primary buste
of profession. See Hans Schulte-Nélke, Christiang@-Flesner and Martin Ebers (edQonsumer Law
Compendiung2008) p. 721 and ff.
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individually negotiate®. Given that standard terms hardly ever appea2i@ Eontracts
and, on the other hand, C2C contracts might (atehadre) very abusive ones, it seems
unjustified to exclude individually negotiated texiinom the court review. Of course, it
might be claimed that there are some other pravigighat might be used to remedy
this deficiency, however, it will be often diffidulo reach or prove the threshold. The
DCFR thus introduces a socially undesirable modlich, contrary to the national
codes, it is not able to remedy eg. through thaiglclauses (such as good morals or

public order clause).

Thus finally | will address the question of (nomamporation of the autonomous
European Public Policy / Order (EPO) clause inRI&+R. From the outset can be said
that the incorporation of autonomous conceptionoafre public into any kind of
European Contract Law Instrument would be an ingmtrtsymbol for Europe, an
important moment in the building of European Idgntit however does not mean that
the appropriate moment has come already. Thud fuwiher argue that the readiness of
the EU for the European Civil Code could be measungon the plausibility of the
claim that it EU can have or has an autonomouseqtian ofordre public:EPO.

The authors of PECL decided to go in the directimme of the international
instruments took before, namely, to incorporat@aienomous EPO clautden the Art.
15:101. According to the Comméht this clause should interpret on basis of the
principles on which the Communities are based al ae certain human rights
instruments (European Convention on Human Righispfiean Charter). This decision

is however not uncontroversial and raises manydorehtal questions.

9 Book Il, Chapter 9, Section 4. These provisiores iarline with the Unfair Contract Terms Directive
(93/13/EEC).

0 See Art. 11-7:204 Reliance on incorrect informaticArt. 11-7:205 Fraud, Art. 11-7:206 Coercion or
threats and Art. 11-7:207 Unfair exploitation

*! The wording of Art. 15:101 of PECL:A“ contract is of no effect to the extent that itdtrary to
principles recognized as fundamental in the lawthefMember States of the European Union.”

2 QOle Lando et al (eds.), Principles of Europeant@&wt Law Part I1l, Kluwer Law International, 2003
Comment to the Art. 15:101, p 211
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First of all, with incorporation of such an instrant as PECL into contract,
parties exclude the application of the nationabdifrules. Therefore mandatory rules
apply, except if otherwise would be provided by previsions of applicable national
law (Art 1:103 of the PECL). However, what PECL do®t discuss, is how possibly
could the introduction of an autonomous concedERO, in an instrument like PECL,
mean that the parties would exclude the applicatiothe nationabrdre publié®. The
issue is that the concept of PO is in fact thetlaisiy parties could from application by

its own will.

However, the solution adopted by the DCFR is evemnenpuzzling. Recital 34

states:

34. Contracts harmful to third persons and socigtygeneral. A

further ground on which a contract may be invala@thteven though

the EU a common example is freely agreed betweergual parties,
is that it (or more often the performance of the obligatiorder it)
would have a seriously harmful effect on third pessor societyThus

contracts which are illegal or contrary to publiolicy in this sense

(within the framework of contracts which infringket competition

articles of the Treaty) are invalid. The DCFR does spell out when
a contract is contrary to public policy in this s& because that is a

matter for law outside the scope of the DCFR almeof competition

or the criminal law of the Member State where thelevant

performance should take pladdowever the fact that a contract might

harm third persons or society is clearly a ground which the

*3 One hyperbola for the illustration: A contractkated to the establishment of abortion clinic wonixt
likely be found in accordance with the national @gption ofOrdre Public(in wider sense — including
the mandatory norms), and thus enforceable; veryyikkdspite the fact that the parties included PECL
into the contracts and might claim that such cati® accordance with the autonomous conception of

EPO (as an important instrument for the protectiodily integrity and personal autonomy of women
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leqgislator should consider invalidating it, and tH#CFR contains

rules to that effect(stress added

The invalidation of contracts on the basis of thélig policy (like infringement
of competition law or criminal law) are accordirgthe Recital 34 outside the DCFR,
and the states should rely on its own concept bfippolicy. However, Art. 11-7:301 of
the DCFR adopts practically the same wording as dot 15:101 of the PECL.

What however these fundamental principles spelledio the Art. 11-7:301
should be if not public policy oordre publi? In addition, the wording “principles
fundamental in the laws of the Member States ofEhE really suggest that we are

talking about European conception of ordre puliie®).

There is number of readings of the Recital 34 innemtion wit the 11-7:301.
Either we could infer that the national PO stillims effect, and the EPO (Principles
recognized as fundamental in the laws of MS) areadditional constraint on the
contractual freedor: Or we could accept that “ruling” in this regardAicle 11-7:301
and that autonomous conception of EPO applies.tiine reading is that the DCFR
status quo remains and the DCFR adopted an autarsocanception for something
that has no any meaning. But, in this case, whyadipt a fair position as (eg.) the

UNIDROIT principles and say openly these matteesaut of the scope?

One of the evaluative groups (Association Henri i@ap) has issued two
volumes; one on the Terminology used in the DCHRI second revising the PECL.
The volume on Terminology praises the need forgiaimonomous European Concepts
— such as Principles fundamental in the laws ofMi& The volume dealing with the
revision of PECL suggests, that the relevant prormiof PECL (and consequently

DCFR) would be much clearer if a clearer languags adopted, namely: “Principles

** And this is indeed claimed by some scholars freaaly longer time. SeeAssociation Henri Capitant
des amis de la culture juridique francaise, Bénédi€auvarque-Cosson et Denis Mazeaud (ed),
Terminologie contractuelle commune : projet de eadommun de référenc&ociété de Iégislation
comparée (2008), p 172.
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recognized as fundamental in the common lafvshe EU™. It seems the deceptive

potential of the provision is really great.

More fundamentally, the autonomous concept of ERfIavbe feasible in the
moment when the EU acquires competence over thdsfitnat PO (traditionally)
covers. In other words if an European instrument @t impose mandatory rules — or
at least majority of them - even less can it capdse EPO. The public order clause is a
“sovereignty clause”, and till either EU acquirée imost of the sovereignty from the
states or sovereignty as such looses its meariieg;zt) can not set the content of what
are fundamental tenets of the society. Indeedant impose an additional burden on
contractual freedom, i.e. EPO over the national P@e relation between Identity,
Sovereignty anardre publicis still to be examined. However, at least aswbdd still
stands today, only when European judges startitd ih European terms, more as a
European then a Czech, and when the tips on trereignty weight prevails on the EU
side (which indeed is not only matter of black dettaw), then we can speak of

European Ordre Public.

| mentioned above that | intend to argue that ther@ connection between the
readiness of EU for an autonomous EPO clause angk#uiness for the European Civil
Code. | believe, and with reference to Manifeshat tthe Union first has to undergo
some fundamental changes before the ECC or the dBe can be introduced. The

changes that are needed for the introduction béef them are of the same nature.

The most fundamental change needed is a gradualgehaf the mindset of

European citizer’§ i.e. the restructuring of the national identittesembrace also the

%5 Association Henri Capitant des Amis de la Cultigidique Francaise, Societe de Legislation
CompareePrincipes Contractuels Commuyrsociete de Legislation Comparee, 2008, page 421

% perhaps it might be argued that ‘identity” migktimposed rather easily — “great job” in this semss
done in France 200 years ago, but if we to adoptrdemocratic methods, then we have to be prepared

that it will take a longer time.
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European identif}/. Perhaps only then necessary consensus for ttraatesing of the

European multi-governance system could take plagmositive change in the system of
governance would have a consequence that the EUdvemguire more democratic
legitimacy and, consequently, also acquire a biggetion of power. This would mean
that the issues the EU will be dealing with in theire will go far beyond the internal
market regulation and thus perhaps it would acquioge legitimacy (from the social

justice point of view) to enact a ECC or claim éxéstence of EPO.
VI.  Conclusion

The creation of DCFR is an important moment fordegelopment of European
Contract Law: it raised attention of the problenmeauntered in European consumer
and contract law and it has a good potential obberg a useful toolbox for achieving
more coherence in this the area of European Private But perhaps the DCFR has
shown us even something more, namely: where wenatieis moment, but perhaps

more importantly, where we are still not.

Very convincing objections against the creationEofopean Civil Code were
raised by number of prominent scholars; some ahth¢ouching the core question of
existence of EU legitimacy to develop such an umsgnt - not solely on the ground of
formalistic discussion on (non)existence of legadib, but also raising serious concerns
about legitimacy of the EU for action in socialtjus related ared$ and eventual need

for reconceptualisation of the EU governance systemy action is to be taken.

" As Lord Mance put it“Europe’s problem may however be that its populaisemain Eurosceptically
attached to their individual national identitiesutbits institutions (particularly the Commission dan
Parliament) are composed of enthusiastic Europ&adshnatan Mance, Is Europe Aiming to Civilize the
Common Law? (2007Furopean Business Law Revigw 86

%8 Social Justice in European Contract Law: a Matif¢8004),European Law Journapp. 653 — 674.
For the response see Hugh Beale, The future ofCtnamon Frame of Reference (200Eyropean
Journal of Contract law

%9 According to the authors of Manifesto, the intgtlbetween social justice and contract law is céegr

in the field of services of general interest, causbnalization of private law, etc. National gamenents
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The failure of ambitious plans for the creationEafropean Civil or European
Contract Code has given us more time to refledt (jiue in the case of Constitutional
Treaty) and eventually remedy deficiencies of theent system. We learned that there
is only one consensus in respect of the ECC in ggutoday, and that is that we need
more consensus, ie. longer and more democratibetation as well as also some

fundamental changes in the current system of gevem

With the failure of European Civil Code quest, heer not all the problems
have passed away. Very pressing seem the urgeeoCtimmission to push for the
maximum harmonisatiéf of the consumer law. The conservation of the arhatin
protection afforded to consumers (and taking irdostderation that the currently valid
EU legislation as well as the DCFR afford substdiytiower breath of protection then
is the case in majority of Member St&f@sn fact raises many of the objections which
were be applicable to the introduction of Europézimil Code: and foremost the
objection concerning the legitimacy of the EU tarhanise maximally areas where it
can not make the full decision (ie. take into cdasation all relevant aspects, including

social justice aspects).

I would like to end with a claim that any fundartenharmonisation of the
European contract law should only follow some fundatal changes in the EU multi-
level organisational structure; enthusiasm of #wve Would not make it.

had a great leeway to regulate for the purposensitiing social justice; the Treaty however does not
endow the Communities with this power. The EU comsuprotection is also drawn mainly by efficiency
rationale and thus its patchwork approach andicéstn e.g. only to the natural persons.

%0 See Green Paper on the Reveiw of Consumer AcG@s) (2006) 744, p 11.

®1 See Part V of this paper, p. 14 and ff.
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