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Abstract

Regulation (EC) No 2006/2004 on Consumer Protedlooperation was adopted in 2004 to
tackle the growing cross border problems in therhdl Market. It lays down the framework
and general conditions under which authoritiespaasible for enforcement in the Member
States, are to cooperate.The Regulation links tipmad, public enforcement authorities in an
EU-wide Enforcement Network which has been givenrtteans to exchange information and
to work together to stop rogue traders or any othess-border breach to consumer protection

laws.
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Introduction

There are two main EC law instruments containingcgfc provisions on powers to enforce

consumer law: a 1998 Directivand a 2004 RegulatiriThe purpose of the Directive 98/27
is to approximate laws, regulations and administeaprovisions of the Member States

! DIRECTIVE 98/27/EC OF THE EUROPEAN PARLIAMENT ANDF THE COUNCIL of 19 May 1998

on injunctions for the protection of consumerstiasts, O J L 166/51, 11. 06. 1998. Hereinaftenretl to as
the Directive 98/27.

2 REGULATION (EC) No 2006/2004 OF THE EUROPEAN PARIMENT AND OF THE COUNCIL

of 27 October 2004, on cooperation between natiantiorities responsible for the enforcement oscomer
protection laws (the Regulation on consumer praiaatooperation) (Text with EEA relevance),

0OJ L 364, 9.12.2004, p. 1-11 amended by: DIRECT2085/29/EC OF THE EUROPEAN PARLIAMENT
AND OF THE COUNCIL of 11 May 2005 concerning unfairsiness-to-consumer commercial practices in the
internal market and amending Council Directive SQMEEC, Directives 97/7/EC, 98/27/EC and 2002/65¢EC
the European Parliament and of the Council and Régn (EC) No 2006/2004 of the European Parlianaewt
of the Council (‘Unfair Commercial Practices Dirieet) (Text with EEA relevance), OJ L 149, 11.6.200.
22-39; Directive 2007/65/EC of the European Pamianand of the Council of 11 December 2007
amending Council Directive 89/552/EEC on the camaition of certain provisions laid down by law, rigion
or administrative action in Member States conceyiive pursuit of television broadcasting activitji@sxt with
EEA relevance) OJ L 332, 18.12.2007, p. 27-45. idefeer referred to as the CPC Regulation.



relating to injunctions in order to protect theleotive interests of consumers included in the
Directives listed in the AnnéxThe Directive 98/27 requires that all memberestanake it
possible for qualified entities to take action Wefalomestic courts to protect the various
specific rights given to consumers under the measimplementing the EC directives on
consumer law into the domestic legal system. Setioramay be taken for purely domestic
problem$ or for the cross-border enforcement of such ridiytsallowing qualified entities
from one member state to take action against &itfadm another member state in the courts
of that trader’s jurisdiction. CPC Regulation allbwooperation between Member States for
consumer protection. The Regulation establishesetawark of authorities responsible for
monitoring the application of legislation concemgpitonsumers. The aim is to ensure
compliance with the legislation and the smooth fiaming of the internal market. Whereas
the action for injunction uder the Directive mayth&en for either domestic or cross-border
problems, the Regulation applies only to intra-Camity infringements of consumer
protection legislation. The above acts create costbieffects on a number of conceivable

transnational enforcement scenarios.

A legal framework for improving co-operation betwea consumer protection

enforcement authorities — has it been needed?

% See: Directive 98/27/EC, Article 1 and the listloé Directives in Annex:

* Directive 84/450/EEC ( misleading advertisismngd comparative advertising);

* Directive 85/577/EEC ( contracts negotiatehg from business premises );

* Directive 87/102/EEC et seq. ( consumer drgdi

* Directive 89/552/EEC et seq. ( Televisionhaitit Frontiers );

* Directive 90/314/EEC ( package travel, paekaglidays and package tours);

* Directive 2001/83/EC ( Community code relgtito medicinal products for human use )

* Directive 93/13/EEC (unfair terms in consurgentracts );

* Directive 94/47/EEC ( time-sharing );

* Directive 97/7/EC ( distance contracts );

* Directive 1999/44/EC ( sale of consumer goadd associated guarantees , included in the dofilewing
adoption of the Directive of 25 May 1999);

* Directive 2000/31/EC ( Directive on electromommerce );

* Directive 2005/29/EC ( unfair commercial caatts , entered in the Annex following the adoptiéthe
Directive of 12 June 2005)

* Directive 2002/65/EC ( Distance contractsfioancial services );

* Directive 2006/123/EC ( Services Directive ).
“|.e., an entity from member state A can take dioadbefore the courts in that state to prevenirigéments of
the relevant legislation by a trader from thatestat



The Internal Market depends as much on the adeqefaegforcement of the rules as on the
rules themselvés Consumer protection laws — like virtually all igigtion — are only as good
as their enforcement. The Directive 98/27 givesonal consumer enforcement

bodies and consumer associations nominated by #mldr States the power to seek
injunctions in courts (on their own or other MemB¢ates initiative) to stop traders infringing
EU consumer protection directives. What was lackihgvas the ability for these bodies to
cooperate effectively in cracking down on rogueéra who operate cross-border.

The creation of the internal market had alreadyessitated the development of some
cooperation on enforcement and co-ordination. kanmle, formal co-operation mechanisms
had been put in place with respect to internal ®igpblicies on taxatidncustom§ food®

and product safety, competitiriinancial serviceS. The need for effective cross-border
enforcement for consumer protection has also besrgnised in the international domain. In
1999 the OECD adopted a recommendation on conspirotgrction in relation to e-commerce
that stated that member countries should throdghr‘judicial, regulatory and law
enforcement authorities co-operate at the intesnatilevel, as appropriate, through
information exchange, coordination, communicatiod pint action to combat cross-border
fraudulent, misleading and unfair commercial cortdticOn 11 June 2003, the OECD
adopted further guidelines protecting consumens fcooss-border fraudulent and deceptive
commercial practices that recognise that the sarfe@e@ment problems and inadequacies of
existing systems exist worldwitfe

The starting point for closer co-operation in EChsamer protection was International

Marketing Supervision Network (IMSK)that is a bi-annual forum for informal co-operatio

® See: Hearing on the Green Paper on Consumer Boote December 2001, Enorcement, Tornblom Carina,
http://ec.europa.eu/consumers/cons_int/safe_shiodifes_pract/green_pap_comm/speech_tornblom_en.pdf
® Proposal for a Council Regulation on administetieoperation in the field of value added tax COM

(2001) 294 final OJ C270 of 25.09.2001 p 87

" Council Regulation 515/97 of 13 March 1997 on raliassistance between the administrative

authorities of the Member States and cooperatitwdmn the latter and the Commission to ensure the
correct application of the law on customs and adfical matters OJ L 082 of 22/03/1997.

8 Proposal for a regulation of the European Parligraad of the Council on official feed and food

controls COM (2003) 52 final

® Council Regulation (EC) No 1/2003 of 16 Decemb@®2on the implementation of the rules on
competition laid down in Articles 81 and 82 of fheaty OJ L1 of 4.01.2003

1% proposal for a directive of the European Parliaraed of the Council on investment services and
regulated markets COM (2002) 625 (01) and the ithcadopted directive on insider dealing and

market manipulation (market abuse) - common paosit@a C 228 E of 25.09.2002 p19.

1 Recommendation of the Council of the OECD conceyiGuidelines for Consumer Protection in the
context of electronic commerce, adopted on 9 Deeerh899 [C(99)184/FINAL]

12 http://www.oecd.org/sti/crossborderfraud

13 Recently re-named: the International Consumereletioin Enforcement Network (ICPEN).



between enforcement practitioners from around tbed#*. Therefore informal mechanisms
have had their place and a legal framework for peration could have been built on these
achievements. The IMSN, especially its Europeangobp attained much in trying to
establish better cooperation and identified itsthtions, i.e.: in some Member States there
was no formal single contact point; differing calgintiality requirements made practical
information exchange complex and often impossibiere were no systematic or reliable
channels to ensure that other national enforceraetitorities would provide assistance or
even respond to requests for information. Similatthe European Commission in the Green
Paper acknowledged that the existing informal cerafion arrangements have been highly
successful within their informal framework. Howey#rey do not provide the necessary co-
operation tools that have been developed in otbécyparea$®. Commission also stressed
that a framework for systematic information exclamgas essential for effective market
surveillance, lack of formal co-operation withivetEU also had the consequence that the EU
was unable to co-operate effectively with third cwies.

The key elements of such a legal framework accgrthrthe Commission’s reasoning in the
Green Paper were the following: the nomination aipetent authorities by each Member
State to co-ordinate enforcement co-operation anmaignal, regional and local bodies and
act as a single point of contact; the establishmémbmmon databases and communication
networks that respect confidentiality requiremenkts establishment of reciprocal mutual
assistance rights and obligations among the Merfi@tes (that could cover information
exchange on request and spontaneously, reciprgeabfunational notification, surveillance,
investigation and seizure powers); the possibibtyMember States to carry out co-ordinated
enforcement actions (simultaneous investigationgnctions etc.) albeit under national
enforcement powers; the establishment of obligatimn Member States to supply
information (statistics, complaints, risk patterrmmergencies) to the Commission for
dissemination, to other Member States to enhaneedhordination of market surveillance;
the possibility for the EU to enter into co-opevatiwith third countries on enforcement and
join global enforcement networks; the possibility ¢arry out common EU and national
projects such as the creation of information androanication networks, common databases,

training, seminars, exchanges and common inspetlion

14 See: para. 5.1 of the GREEN PAPER on EuropeanriBansumer Protection (presented by the
Commission) Brussels, 2.10.2001, COM(2001) 531! fidareinafter referred to as the Green Paper.
15 |bidem.

18 |bid. Paragraph 5.2



Most of the member states’ governments stronglystpd the Commission’s idédsThere
was widespread agreement that such an instrumeuitvaelp secure the proper functioning
of the internal market and enhance consumer protect

The Regulation on consumer protection cooperation

According to Article 1 of the Regulation there & specific objectives to achieve. First,
providing for cooperatioetween enforcement authorities in dealing withak@ommunity
infringements that disrupt the internal market. @el; contributing to improving the quality
and consistency of enforcement of consumer pratedaws and to the monitoring of the
protection of consumer economic inter&Stérticle 2 limits the scope of the regulation to
intra-Community infringements of EU legislation thmotects consumers’ interests.
Competent authorities, defined as public autharitigith specific consumer protection
enforcement responsibilities, are at the hearhefaroposed regulatibh Each Member State
designates the competent authorities and a siragé®h office responsible for the application
of the Regulation. These authorities have the imya$on and enforcement powers necessary
for the application of the Regulation and exert¢isam in conformity with national law. The
action must be taken without delay to put a sto@ry infringement identified, using the
appropriate legal instrument. In most cases thilsb&ian injunction that makes it possible to
stop or prohibit unlawful activities and take rogwaders to court in other Member States.
European legislation in this field is harmonised grovides for injunctions against any
infringements which may harm consumers’ collectivéerests’. E.g. in the case of
misleading advertising and unfair commercial peagj contracts negotiated away from
business premises, consumer credit, televisionowithrontiers, package travel, package
holidays and package tours, medicinal producthi@onan use, unfair contractual terms, time-

shares, distance contracts, sale of consumer gaondsassociated guarantees and unfair

17 See: Responses to the Green Paper on Consumectitnot Member States' Governments:
http://ec.europa.eu/consumers/enforcement/govertamemn.htm

18 paragraph 3.1.1 of the Proposal for a REGULATIORNTHE EUROPEAN PARLIAMENT AND OF THE
COUNCIL on cooperation between national authoriteesponsible for the enforcement of consumer ptiotec
laws, Brussels, 18.7.2003 COM(2003) 443 final, 20082 (COD)

9 |bidem, para. 27.

2 Article 4 (1) of the Directive 98/27 requires tiegich member state where an infringement origimatest
permit any qualified entity from another membetestahere the collective interests of consumersafiezted
by the infringement, to bring an action for an mgtion. The locus standi of a qualified entity aohch
proceedings may not be questioned if it is incluihetthe list compiled and published by the ComnaissiT o
that end, member states are obliged by Art. 4(2h@Directive to notify the Commission of the dfiatl
entities from their jurisdiction.



commercial contracts. No enforcement rights or easbilities have been granted for the
European Commission.

The Regulation establishes a framework for mutgalséance which covers the exchange of
information (Articles: 6, 7), requests for enforaammeasures (Article 8) and coordination of
market surveillance and enforcement activities ithet9). Rules for the implementation of
Regulation regarding mutual assistance between etamp authorities and the conditions
governing that assistance are laid down by the Cissiam Decision 2007/76/E€.To set an
example, according to Article 7 of the Regulatiovhen a competent authority becomes
aware of an intra-Community infringement it mustifyothe authorities of other Member
States and the Commission. It also supplies, atettpeest of another competent authority, all
relevant information required to establish whether intra-Community infringement has
occurred. In addition, it must take all necessamforeement measures to bring about the
cessation or prohibition of the infringement. Fertinore the competent authorities inform the
Commission of intra-Community infringements, theaswres taken and the effect thereof,
and the coordination of their activities. Infornmaticommunicated may only be used for the
purposes of ensuring compliance with the laws thadtect consumers' interests. The
Commission stores and processes the informatietétives in an electronic database (Article
10). According to conditions governing mutual assise (Chapter 11l of the Regulation)
requests for mutual assistance must contain seffiagnformation to enable the authority to
fulfil the request. In certain circumstances arhatity may refuse to comply with a request
for enforcement measures or information or decioteta fulfil its obligations. In this case it
informs the applicant authority and the Commissabrthe grounds for refusing to comply
with a request for assistance.

With reference to various activities of Communityerest Article 16 states that: ‘To the
extent necessary to achieve the objectives of Reigulation, Member States shall inform
each other and the Commission of their activitieg {n areas such as’ e.g.: concerning
enforcement coordination: the training of their s@mer protection enforcement officials, the

collection and classification of consumer compkirthe development of information and

2L Commission Decision 2007/76/EC of 22 December d6(8ementing Regulation (EC) No 2006/2004 of the
European Parliament and of the Council on coopmrdtetween national authorities responsible for the
enforcement of consumer protection laws as regardsal assistance (notified under document number
C(2006) 6903) (Text with EEA relevance),0J L 32.8007, the annexes of that Decision stipulate the
information requirements, which include the miniminformation to be included in requests for mutual
assistance and alerts, the time limits for suchests, the access to information exchanged andnigeages to
be used.



communication tools the development of standardsthadologies and guidelines for
consumer protection enforcement officials; with aeh to administrative cooperation:
provision of consumer information and advice, suppaf the activities of consumer
representatives, support of consumers’ accessstgy collection of statistics, the results of

research or other information relating to consub@draviour, attitudes and outcomes.

In conclusion - what progress has been made with ¢'2004 Regulation?

CPC Regulation - the most extensive piece of Conitywuaw legislation focusing on
enforcement of consumer law undoubtedly strengtipethdic enforcemeAt. The Regulation
seen as complementary to the Injuntions Directidels to the remedies available under it.
The major purpose of the CPC Regulation is to ereatetwork of national authorities
responsible for enforcing EC consumer law and tbgebthem to work together. These
mechanisms until now remained unexplored in thesgorer law context. Therefore we can
perfectly say that the Regulation cuts out a paerdvenue to harmonised consumer
protection that could work better than the wholedarmonisation of private law. Having
come to such a conclusion we shall wait for thetfiMember States’ reports to the

Commission on the aplication of the Regulation.
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