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Abstrakt

Tentoclanok sa zaobera dopadom Lisabonskej zmluvy nagskeoaniu. Po popise a analyze
zmien, ktoré tato revizia primarneho eurépskehogminesieglanok sa snazi odpovetaa
otazku,&i Lisabonska zmluva moze dywnimana ako akéasi europska ,Filadelfigini tak
pomocou porovnania gasného stavu eurépskeho ,Ustavného* usporiadamiavisom

Ustavného usporiadania v Spojenych Statoch ameticky
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Abstract

This article deals with the impact of the TreatylLadbon on the European Union. After
description and analysis of the changes broughhisyrevision of the primary European law,
it tries to answer the question whether the Treditiisbon can be perceived as a European
“Philadelphia”. It does so by the means of congmariof the present state of the European

“constitutional” settlement with evolution of that the United States of America.
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Introduction

The Treaty of Lisbon has been adopted after arfaibd the Treaty Establishing Constitution
for Europe (“the Constitution”), as a kind of itsceessor; it preserved the key elements of the
failed Constitution, while dropping constitutional, to be more precise, statist language and
terminology. However, as it will be argued in tlusntribution, it has also a constitutional
character. In the following lines, | will shortlyedcribe the notion of constitution and present
its key elements. After this, the constitutionavelepment of the European Communities
(“the EC”) and the European Union (“the EU”) wilelshortly described; the main attention
being paid to the transformation of the foundingaties (“the Treaties”) from an act of
international law to constitutional acts. At thisimt, a short comparison of this development
to the constitutional development of the Unitedi&taf America (“the USA”) will be made.

| will inspect, if there are any similarities inrstitutional development of these two entities

and if any lessons can be learnt from them.

1. Constitution and constitutionalism in general

A constitution in a broad sense is the law thaldisthes and regulates organs of government.
In a thin sense, it is this kind of document, whiglalso stable, written, superior to other laws
and justifiable, i. e. that there is a constituéiboourt, or other mechanism that can test the
compatibility of other laws and acts with the catogion and possibly, if there is a conflict,

declare them to be invalid. Also a constitution teexpress a common ideology.

The notion of constitution can be perceived in ¢hdifferent ways, having regard to the
“contents” of the constitution: material, formal darideal® In its material meaning, a
constitution is formed by all of the legal normgukating power structures in the state, its

organization, functioning and relations to the wdiuals. It regulates these types of relations:

» Relationship between state and constitution, byodenation of the highest state
organs, defining the mode of their creation, theirtual relations and area of their

competences, as well as the relation to the indaliditizens;

! Craig, P.Constitutions, Constitutionalism and the Europeamidd. In: European Law Journal, 2001, Vol. 7,
No. 2, p. 127.
2 See Filip, J., Svat J., Zimek, JStato¥da. Brno: Masarykova univerzita, 2004, p. 58.



» Relationship between constitution and law, by ragg) of the process of adoption of

legal norms, particularly the creation of laws;

» Relationship between constitution and polity anditips, by defining the basic

features of political system of a country.

In this sense, no attention is paid to the subsiafdrm of the constitution; the norms
mentioned above can be found in any type of leggulations, judicial decisions or

constitutional practices.

In the formal sense, a constitution is a documemthvregulates matters mentioned above
and has a special, more rigid form, combined withgher legal force. A constitution in this

sense is a document different from “ordinary” laws.

In ideal point of view, the attention is paid t@thubstance of a constitution; to norms which
should be entailed in such a document. Of counsgetis no internationally agreed list of the
features; however, we can identify these key elemémat shall be included in an ideal

constitution:
1. Norms regulating organization and functioning ctaté
a. Norms of creation and dissolution of a state af suc
b. Norms defining the territory and population of atst

c. Norms regulating questions of exercise of state ggpw e. identifying the
holder(s) of power, division of powers, statutestzite organs and specification

of their competences,
d. Norms defining basic characteristics of a legakord
e. Norms on inner administrative structure of a state,

f. Constitutional norms symbolizing a state, i. e.imdBbn of state symbols,

capital town and preamble.

3 Filip, J., Svata, J., Zimek, JStatovda, p. 64.

* A statist terminology will be used in this sectiéFhis is not in any case to indicate that the BUa be
considered as a state. The reasons are rather siagsince the theory of constitution is framedairstatist
framework. Thus, the terminology is left unchanged.



2. Norms that embody the relationship of a state ® itidividuals and other states;
defining relationships of a state to its environtméyy creation of citizenship and
stating the basic rights of freedoms of individuas for the other states, there are
provisions on entering into international legal ightions, most prominently on

conclusion of international treaties.

3. Norms defining state aspirations and values; fanmgXe respect to human rights,

principles such as rule of law or (parliamentargjndcracy.

After this short identification of elements of idleanstitution and defining the meaning of the
notion as such, we will inspect the constitutiopadcess of the EU in detail, in the light of

trying to answer the question, whether the is afean constitution.

2. European constitution

Does the EU have a constitution, even though thesttation failed? This core question will

be addressed to in this section.

The constitutionalism, the term in one of its megsi describing the extent, to which a
particular legal system possesses the featuresiloesd@bove in a thin sense of the notion of
constitution, in the EC developed gradually oveneti The EC has developed from an
international organization to a supranational gritiait confers rights and duties directly to its
individual citizens and in which the controls ore texercise of public power are similar in

nature to those found in nation states.

The existing Treaties do meet the criteria enlistedve. The decision-making in the Council,
by the qualified majority, rather than unanimitye texistence of the European Parliament and
the Court of Justice, as well as institute of Unaitizenship, principles of direct effect and
primacy of communitarian law are the most promirfeatures of line of thought leading to

this conclusion.

Also, the interpretation of the Court of JusticECJ”), according to the Article 234 Treaty
Establishing the European Community and correspondelationship between national

courts and the ECJ has had a profound effect orstitotional development of the

® Please not the small “c” at the beginning of therdy indicating, that this is not a reference te ffreaty
Establishing a Constitution for Europe that is lyeieferenced to as “the Constitution”.



Communities and Unioh.The jurisprudence of the Court of Justice develofiee basic

doctrines that included fundamental rights to @it of European integration.

There has been a significant shift of the ECJ'sualé to the constitutional character of the
Treaties. InVan Gend en Lodshe Court spoke on “a new legal order of intermaldaw for
the benefit of which the member states have limitegir sovereign rights”. In this case, the
Netherlands, supported by Belgium and Germany,eatdhat Treaty establishing European
Economic Community does not differ from a standatdrnational treaty and consequently,
there is no direct effect of disputed Article 12 thfs treaty. However, the Court did not
follow this line of reasoning and held that the &tsehad created a new legal order, different
from international law. The question of relationsloif new established European law to the

national law was not addressed at that time.

It was precisely this question that created monmanfar the Court to change the view
mentioned above. I€osta v. ENEY, the Court held that “in contrast with the interatl
treaties, the EC Treaty has created its own legetem...which had become an integral part
of the legal system of the Member States and wtielr courts are bound to apply.” Thus, in
the accord of Van Gend en Loos reasoning, the iEseatve established a new legal order,
that is different from international law. Thus, atlds was a new development, unlike
international treaties, the EEC Treaty forms autiicaly after ratification a part of national

law. That means application of monistic concept.

This contrast with the international law has impottconsequences, both in substantive and
procedural terms. Procedurally, the lower (Italieolirts can address the Court of Justice with
preliminary questions without prior having to adsfrénigher, or even constitutional national
court. Substantially, this has meant that the comtatan European law is supreme to
national legal order of a member states. This asgunmas been derived from the phrase
“bound to apply.” This position clarified the rataiship between national and communitarian

law.

® Craig, P.Constitutions, Constitutionalism and the Europearidd, p. 137.

" SeeJudgment of the Court of 5 February 1963. - NV Algee Transport- en Expeditie Onderneming van
Gend & Loos v Netherlands Inland Revenue Admirtistia Available at [online] http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX962J0026:EN:HTML, cit. May, 13 2008.

8 SeeJudgment of the Court of 15 July 1964. - Flaminws@ v E.N.E.L.. - Reference for a preliminary mgti
Giudice conciliatore di Milano - Italy. - Case 6/64 Available at [online] http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX96#J0006:EN:HTML, cit. May, 13 2008.



The last shift occurred ibhes Verts. After declaring the communitarian law to be a negal
order, which is different from both national anteimational law, the Court has addressed the
guestion of the role of founding Treaties in thegdl order. The Court stated, on the
background of a challenge of legality of the acthef European Parliament, that “the Treaty is
a basic constitutional charter for the CommunitiéBiis view enabled it to hold that the
Communities are based on a rule of law and to kstab system of remedies that ensured
legality to be observed. The Court held that ifi@actaken by the European Parliament had
not been a subject to the (judicial) review, thtsaion would have been in contrary to the
spirit of the Treaties. Thus, the constitutionahietter of the Treaties was used to ensure that
review of legality is always applicable. This lioé reasoning was further strengthened by
establishing the principles of indirect effect fon Colsof’ and governmental liability in
FrancovicH. Constitutionalism in the European Union thus misg#m to some observers to

be a sort of by-product. As | will argue later Imstarticle, this is certainly not the case.
We can consider the Treaties to be the Europeastiagtion also for the other reasdhs

. They are a higher-level, reflexive law that is useg@roduce legal norms;
. They guarantee the normative primacy of the Eunopea over national law;

. They constitute independent organs;

1

2

3

4. They constitute a single, unitary EU (since Maaht)i
5. They produce new rights of the European citizenship
6

ECJ regularly uses constitutional discourse.

To be even more precise, SHavdentifies as key constitutional elements thesigions of

the Treaties:

° SeeJudgment of the Court of 23 April 1986. - Parti lagiste "Les Verts" v European Parliament. - Actfon
annulment - Information campaign for the electidsashe European Parliament Case 294/83. Available at
[ogrghline] http://eur-lex.europa.eu/LexUriServ/LexBerv.do?uri=CELEX:61983J0294:EN:HTML, cit. May,
13", 2008.

19 See Judgmentif the Court of 10 April 1984. - Sabine von Colsonl Elisabeth Kamann v Land Nordrhein-
Westfalen. - Reference for a preliminary rulingbgitsgericht Hamm - Germany. - Equal treatmentfi@n and
women - Access to employment. - Case 14/83wvailable at [online] http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX98BJ0014:EN:HTML, cit. May, 13 2008.

1 SeeJudgment of the Court of 19 November 1991. - Andiemcovich and Danila Bonifaci and others v
Italian Republic. - References for a preliminaryimg: Pretura di Vicenza and Pretura di Bassano Geappa -
Italy. - Failure to implement a directive - Lialtili of the Member State. - Joined cases C-6/90 ai®d9oQ.
Available at [online] http://eur-lex.europa.eu/Leax&erv/LexUriServ.do?uri=CELEX:61990J0006:EN:HTML,
cit. May, 13", 2008.

12 Brunkhorst, H.The Legitimation Crisis of the European Unidn: Constellations, 2006, Vol. 13, No. 2, p.
166.



* Provisions on nature of a system - Art. 1, 312 fyesstablishing the European
Communities (“TEC”) and 48, 49, 51 Treaty on Eump&nion (“TEU"}*

* Provisions on rule of law, including the role of ECArt. 6, 10, 220, 226, 228, 230-35
TEC

* Provisions on values, principles and norms of desys- Art. 1, 5, 6, 12, 13, 17-22
TEC

* Provisions on exercise of power within the EU -.Ait7, 308 TEC

Thus, although the EU possesses characteristicortitutionalism, it does not possess a
constitutional document. This kind of document vedmost accidentally producEdas an
outcome of the deliberations of the Convention aufe of Europe, which took place in
2002 and 2003 in Brussels. Its proceedings areribescin detail elsewher8, for our

purposes its outcome is important - the Draft Tyé&adtablishing the Constitution for Europe.

In the light of aforementioned premises, we caruerghat the EU has a constitution, even
though the ratification process of the Constitutias failed. The founding Treaties are to be
considered as a European constitution, althouglbaséd upon revolutionary action. This is
an important difference from the US constitutioheTother differences, as well as similarities
of constitutional experience both of the EU andWw&will be described in a further detail in

the following section.

3. A sketch of comparison of the European constitidn to the constitutional settlement

of the United States of America

'3 Shaw, JProcess and Constitutional Discourse in the Eurapeaion.In: Journal of Law and Society, 2000,
Vol. 27, No. 1, p. 11.

14 Both treaties are cited in the version after #fenm by the Treaty of Nice.

5 The constitutional process of the EU was unexpi¢tiunched in 2001. Until this time, the notiof o
“constitution” had not entered a mainstream Eurappalitical discourse. As a breakthrough, the sheefc
Joschka Fischer, that time German foreign minigteHumboldt University in 2000 can be seen. SeButea,
G. The European Constitution Project after the Refdeein: Constellations, 2006, Vol. 13, No. 2, pp. 20722
6 See for example Tsebelis, Ghinking about the Recent Past and the Future ef Bt In: Journal of
Common Market Studies, 2008, Vol. 46, No. 2, pfh-262.



The constitutional experience of the USA and the &9 in common more than is usually

accepted’

The Philadelphia convention, besides laying fouilodatf the republican federalist order of
the USA, founded a congressional, not a presidesytsdem. The shift towards presidency is a
development started by President William McKinleyao held the office from 1897 till 1901.
Thus, the most powerful actors were state parties politician. Only after the Great
Depression, the presidency fully acquired its pregay importance. This is very similar to
the position of the European Parliament in thegmesday constitutional setting of the EU.

Also, the American constitution regulated relatidmstween the federal government and
states, by providing that the federal institutigussess the enumerated powers and the rest
lies with the states. This is not dissimilar to #eparation of powers introduced, or perhaps
better put, clarified, by the Treaty of Lisbth.

Also, the American system favors smaller statdsoverrepresents them in Congress and in
the Senate. Smaller states have thus more repatisenpowers as they ought to have, if an
ideal mathematic model was applied. This is aldeature of the European constitutional

settlement, a principle that flows directly fronetfounding treaties and has been only slightly

modified®

The structure of the US governmental system alsgs lfoundation for permanent
confrontation of the legislature and the presidénthis the case of the EU? There are the
tensions between the Council and the EuropeanaReeht, indeed. If we take a presidency of
the EU, as a part of the Council, which it indegdwe arrive at the conclusion that this is the
case of the European Union. The changes introdtecéiae Council composition introduced

by the Treaty of Lisbon further strengthen thisdasion?°

If we look at the process of framing of the two stituitions, there are would be also some
similarities if we compared the Philadelphia corti@nto the Convention on the Future of
Europe. Both entities were indirectly electorallycauntable, both based on an ambiguous

" See Fabbrini, STransatlantic constitutionalism: Comparing the UmtStates and the European Unidm:.
European Journal of Political Research, 2004, ¥8).pp. 547-569.

18 See Art. 3b TEU (Lisbon version) and Art. 2A - Pfeaty on Functioning of the EU.

19 See respective provisions on distribution of séatthe European Parliament and on voting by giealif
majority in the Council.

20 See Art. 1, para. 16 and Art. 2, para. 191 of theaty of Lisbon.At this point, it shall be noted, that the
Council and the European Council are perceived @bmmon nature, being both formed by the officials
belonging to the Member States’ executives, and fbtming two layers of the same institution.



mandate, which they soon overlapped. There was alskind of domination of the

representatives of the states in both cases, soiteasubstantial difference in the mode of their
operation; Philadelphia convention deliberatedearscy, while this was not, at least ideally,
true for the Convention on Future of Europe. Hogve\as we have seen, the process of
constitutionalization in the EU has been ratheprgér term evolution, than a single act.

Thus, from the procedural point of view, there @oé many similarities.

Procedurally, it can be said that experience ofls& and the EU is of a totally different
nature. Whereas the USA started with the writtemstitution and only gradually developed
constitutionalism, the EU experienced the procekssamstitutionalization first, without
having a formal written constitutiéh Nevertheless, it was judiciary in both casest tha
promoted suprastate, or supranational, legal cateed at guaranteeing the development of

the common markets.

Conclusion

We can conclude that there are some significantagitres in the constitutional settlement of
both entities. A strong position of Parliament,atlseparation of powers between layers of
governance, overrepresentation of smaller memladesstas well as a kind of element of
permanent confrontation inherent to the system filversimilarities in the substantial point of
view. However, from a procedural point of view, t@nstitutional developments of the two
entities are rather different; the US started waithritten constitution, followed by process of

constitutionalization, the EU followed a reversedip

Thus, the Treaty of Lisbon cannot be perceived amigue event, a kind of European
Philadelphia, even if we consider it to be a direatcessor of the Treaty establishing
Constitution for Europe; we’'d better view it asatpof gradual constitutional development of

the European integration process.

Nevertheless, the central role of the judiciarytive constitutional process, as well as
substantial similarities in the constitutions otlbentities allow us to pose a question whether
there can be a possibility to learn some lessams the evolution of the US constitutional

settlement in respect to the EU.

*! Fabbrini, STransatlantic constitutionalism: Comparing the WmitStates and the European Unipn561.
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