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Abstrakt

Despite its inconspicuous title the project of stled Common Frame of Reference for
European contract law (CFR) represents a highlysisea issue. On the one hand, the
European Commission describes it as modestly atbtg" for better lawmaking in the area
of contract law containing principles, definitioasd model rules that would serve as non-
binding guidelines for the Community institutionshen revising existing legislation and
preparing new one in the area of contract law. I@nather hand, some aspects of the project
may be perceived in a way that the CFR is intertddestrve as a basis for a uniform EU-wide

contract law or even a full-blown EU civil code.
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Introduction

The project of a Common Frame of Reference for pema contract law (CFR) has been
developed since 2003 without any significant inded the public and media. It would be no
wonder considering the inconspicuous title andfdwe that the European Commission has
been presenting it above all as a "toolbox" foitdrefawmaking in the area of contract law.
Nevertheless, the project deserves much highentatie provided that there are many who
link it with efforts to create a uniform EU-wide mwact law or even a full-blown EU civil

code. The purpose of this paper is to analyse ief lbine whole project and its political

potential.



Background and origins of the CFR

Over recent years, the debate over a possible Eld-wnification of contract law or even
creation of a common civil code has intensifiedicés claiming that such unification would

be useful or even necessary for the proper funicipaf the internal market can be heard.

On the one hand, there have appeared several aicadérmatives wishing to prepare a model
for a possible EU civil or contract law code. Oraa cemind first of all the Commission on
European Contract Law chaired by Ole Lando (thentllaCommission™) that published so-
called "Principles of European Contract Law" (PEC&)model contract law code, in the
second half of the 1990s or the Academy of Eurogeawate Lawyers (known as "Pavia
Group") that presented so-called "European Contacte-Preliminary draft" in 200 Most
recently the Study Group on a European Civil Calecessor of the "Lando-Commission”
with a wider remit (as also the name hints) wheselér is Christian von Baris perhaps the

most visible one.

The unification efforts have not been limited t@demic spheres. The European Parliament
(EP) and more recently also the Commission haed to launch a debate on this subject. The
EP has adopted a number of resolutions in thiseatsgince 1989 and several times it has
directly called for drawing up an EU Civil Code. 000 it repeated "that greater

harmonisation of civil law has become essentigh@internal market".

In 2001 the Commission issued a Communication orofigan contract law stating that it
wanted to initiate an “open, wide-ranging and detbpublic debate on the contract lawter

alia in order "to find out if the co-existence of nai# contract laws in the Member states
directly or indirectly obstructs to the functionirg the internal market, and if so to what
extent." According to the Commission “[i]f such ¢tddes do exist, the EU Institutions may

be called upon to take appropriate action." Amorbeo possible future options the
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Communication offered the "adoption of new compreine legislation” at EC level as
a scenario to be discussttlhis scenario was widely understood as an EU civle®

Although the advocates of the EU-wide unificatidea affirm there is a wide support for the
idea in business circléshis idea in fact faces significant oppositiorpilitical, business and
academic circles. The fact that civil law has notyceconomic but also cultural aspects is
emphasized. It is widely considered to be a padutttire of every nation deeply rooted in old
national legal traditions (e.g. the British commlaw, the French Code Civil, the Austrian
ABGB). Any possible EU interference in the aregpdf/ate law is therefore seen as highly

sensitive’

Some authors point out in this respect that therdity is a value that must be protected. Also
the obstacle represented by the deep differendegebr common law and continental law
culture are often mentioned as well as the coroncthat the EC lacks competence for such
unification. Last but not least some emphasize thate is no exact evidence that the

unification would be advantageous from the econgoiat of view®

Anyway, the consultations on the Commission’s comication from 2001 showed that most
Member States did not support a comprehensive hasation of contract law systems.
There appeared to be no consensus on the ovesadd st the problems and the extent of
additional costs attributable to differences iniaval contract laws? The consultation rather
indicated problems in the EC law such as the usdstract legal terms in directives that were

either not defined or too broadly defined or indstesicies in directives-

After the consultation the Commission admitted tih&re is no need to abandon the sector-

specific approach and that future efforts shouldugomainly on the improvement of the
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acquis. In 2003 it presented an action plan calledhore coherent European contract law."
In this document it suggested "a mix of non-reguiatand regulatory measures" and three
objectives to follow. (a) The first one was to ease the coherence of the contract law
acquis. However, it seems that the Commission diduily abandon the idea of unification,
even if it should be a long-term run, as the ottvey objectives may hint. They are the
following: (b) to promote the elaboration of EU-widtandard contract terms, and (c) "to
examine whether non-sector specific measures ssclanaoptional instrument may be

required to solve problems in the area of Europmesnract law.*?

The optional instrument (“28th regime”) was expkdnas an EU-wide contract law rules
which would exist in parallel with national conttalaws leaving the 27 sets of rules
untouched. It could be introduced by a legal imsnt sitting alongside but without replacing
national rules and be available as an option topiréies to a contraét. The Commission

spoke about two possible models: either a puretyonal one which could be chosen by the
parties ("opt in"), or a set of rules which woulabdy for certain matters unless its application

is excluded by the parties (“opt out?).

Now, we are finally coming to the CFR, the creatafnwhich was envisaged in the same

action plan as certain common tool to achieve theatives.

Member States have endorsed the first two of theetlobjectives [see (a), (b) above] of the
action plan in the Hague Programme in 2004 and #isocreation of a CFR, which was
mentioned as one of tools for achieving the objecto improve the quality of existing and
future EC contract law’

The Commission’s vision of a CFR

The Commission presented the CFR primarily as albtmx” or a handbook for the

Commission and the EU legislator to be used whersirgy existing and preparing new
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legislation in the area of contract law. This doemtnwould contain a) fundamental principles
of contract law (e.g. principle of contractual fleen, binding force of contract, good faith),
b) definitions of key terms and concepts (e.g.rdefin of contract or damages) and c¢) model
rules, forming the bulk of the CFRIt should provide for best solutions in terms ofremon
terminology and rules found in national legal osjérne existing acquis and relevant binding
international instruments (e.g. UN Convention onmnttacts for the International Sale of
Goods, 1980’ It should be a better regulation instrument witlke fpurpose of ensuring

consistency and good quality of EC legislationtia ared®

As far as the scope is concerned the Commissioisaged the CFR would not only concern
the existing acquis, but also “the future measurkshould deal above with general contract
law and “all the relevant cross-border types oft@mt such as contracts of sale and service

contracts™® specific attention should be paid to consumeriasdrance contracts.

The Commission considered that the CFR would berahinding instrument. However it

said that “this question might be raised ag&fh.”

What has been said so far shows the basic way tman@ssion describes its project.

Nevertheless, the Commission has envisaged alser gtbssible roles of the CFR.

Accordingly, the CFR could become "an instrumeninirease convergence" between the
Member States’ contract laws. National legislatoosid take them as a point of reference
when transposing EU contract law directives or doawthe CFR when enacting legislation
not regulated at EC level, which might diminishetiyences between national laf¥s.

Moreover, In Commission’s view the CFR should beduss extensively as possible to

develop a body of standard contract terms, whinthr alia the Commission itself could
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integrate it in the contracts concluded with itsitcactors and it would encourage other EU

institutions and bodies to use it this wAy.

The Commission further envisaged that the CFR cseltde as a basis for the development of
a possible optional instrument. Reflection on th@partuneness, form or content of an
optional instrument was to be carried out in pafallith the preparation of the CFR and the

results were to be expected only after the fintiiseof the CFR

Finally, according to the Commission the CFR caulspire the ECJ when interpreting the

contract law acquis®

Preparation of the CFR

As far as the preparation of the CFR is concerried @Gommission decided to finance
extensive researdi. It established a net of researches called NetwafrkExcellence
‘Common Principles of European Contract Law’ undee Sixth Research Framework
Programme to prepare a draft which could form asbfs the final CFR. Two groups of
researchers got the leading role therein - theyS@&mup on a European Civil Code and so-
called Aquis Group (Research Group on Existing Eigate Law)?°

Besides, two auxiliary expert networks were esshigld: (a) one of stakeholder experts (so-
called CFR-net), consisting of business and consuepesentatives and legal practitioners
and (b) one of experts representing Member Statesse two groups were to discuss various
matters connected with the content of the researahaft and provide the researchers with
comments. Both networks started their work in Deoen2004.

The researchers were to present their draft byetiieof 2007. The Commission promised to
"select very carefully" parts of their draft in erdto prepare a document that corresponds to

the objectives of the project. It envisaged thatoiild submit its approach in the form of a
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White Paper. The Commission invited the Council HredEP to present their positions on the

project, before it starts this wofk.

CFR as a “Trojan horse” of an EU civil code?

The Commission stated repeatedly that it did nteénd to propose an EU civil code or an
extensive harmonisation of private 1&fvHowever, many aspects of the project may raise
serious doubts in this respect. As the EP noted mesolution from March 2006: "Even
though the Commission denies that this is its dlyecit is clear that many of the researchers
and stakeholders working on the project believé tiha ultimate long-term outcome will be

an EU code of obligations or even a full-blown Epean Civil Code®

When the British House of Lords examined the projecsensed a concern that the
Commission "has in the back of its mind the obje€tmoving towards an eventual
harmonisation of contract law" and that the CFR hhige something of a Trojan Horse
leading to that outcom®.According to the House of Lords, when the CFRnipliace, the
Commission may be expected to search for opporgrior its use and to try to maximise the
"benefits" of such a large investment. There cohbéd then an increased pressure for

harmonisation of contract law across the EU.

The House of Lords was above all worried aboutidiea of an optional principle and the link
between the CFR and it, because the "optionalumsgnt” in time could be turned into a draft
harmonisation measure (or even an EU Civil C34djhe British industrial stakeholders
referring to their long experience of EU proposiared that “what initially starts off as

optional may later become mandatory."

The report also rightly pointed out that the wag thommission described the project was
ambiguous. On the one hand the Commission speasist ab mere “toolbox” for EC
legislators for better lawmaking and at the samme tit describes it as an instrument towards
achieving a higher degree of convergence betwegonahcontract laws?
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Moreover, the concept of toolbox itself seems ambig. Professor von Bar noted that the
idea is altogether not clear and allows for a wimlege of meanings. "Perhaps it was chosen
for this reason, and if that was the case, théiisitan obvious political function. The idea of
a toolbox allows those who manage and handle thiécpbprocess to buy time before taking

a final decision" commented von BHr.

Finally, another remarkable fact is the compositdrihe researchers net. One can note that
the leading role pertained to academics who arsigaate in favour of a possible unification
of private law on the EU level and some even engag@revious academic initiatives in this
respect. First of all we can mention the memberghefStudy Group on a European Civil
Code. Its leader Professor von Bar said publiclythe connection with the CFR project:
"I would like it not to be forgotten how exciting is to witness the creation of a n¢us
commune europaeum. The chance to create European-level private i more realistic

than ever before®
Position of EP and Council

The EP has already issued its position on the sulfgough its resolutions, in which it
pleaded for the widest ambitions going "towardseligwmng a system of Community civil
law".® The Council’s position was adopted just at the tohéhe completion of this papét.
This position was prepared by a Council’'s expedugr called Committee on Civil Law
Matters (CLC), which was mandated with this taskpril 2007 by the Council.

The discussions in the CLC focussed on four aspéa} purpose, (b) content, (c) scope, and
(d) legal effect. As regards the purpose the CLfEcted the option of using the CFR to
harmonise the national contract laws by creatind=&incivil code or a CFR consisting of a
complete set of standard terms and conditions ofraot law which could be chosen by
companies and trade associations as the law ablgita a specific contract. It would like to
shape the CFR "as one tool amongst others forrdattenaking” targeted at EC lawmakers,
who could use it when drawing up new legislationr@riew existing legislation. The CFR
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should "serve to ensure greater coherence in Coitynlegislation and thereby to improve
the quality of that legislation.” The CLC rejectde idea of targeting the CFR also at national
lawmakers, "but acknowledges that it may neverselerve as a source of inspiration or
reference for [them] and may help ensure a moreistamt implementation of Community

legislation in the Member States."

As far as the content of the CFR is concerned th€ €peaks about a set of definitions,
general principles and model rules in the areaootract law, which should be derived from
the existing contract law acquis, from nationalidegion and legal traditions, from the
material produced by the research network and thkebolders and from other existing

research in this area.

The CLC concluded that the scope should cover émemgl contract law including consumer
law. The CFR should not be binding legal instrumént a "set of guidelines to be used by
the lawmakers at Community level on a voluntaryigras a common source of inspiration or

reference in the lawmaking proces§".

Academic Draft Common Frame of Reference (DCFR)

The form of the DCFR was foreseen long time befofest edition appeared. It was clear
that the researchers would take the PECL as theelnaod! that they would extend it to new
areas. The researches understood the term CFRfétioto a text bearing a resemblance to a

codification" 8

On 29 December 2007 the researchers presentedteaaimiroutline edition of the DCFR,
which includes almost complete basic text, but thet comments and notes, which will be
published later. If this document were to be désctiin one sentence, it is an entire model
code of obligations or non-completed model civitleoAs foreseen it looks like an extended
PECL covering also law of non-contractual obligasioThe final edition will also cover some
matters of movable property law. The researchesate sexpressly that the DCFR is

3" Draft report to the Council on the setting up ocEammon Frame of Reference for European contract law
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consciously drafted in a way that, given the paditiwill, would allow a transformation into

an optional instrumenit,

The coverage thus goes well beyond the coveragthefCFR as contemplated by the
Commission in its communicaticlisand by the Council (as described above). On theroth

hand, it corresponds to the ambitions of the EP.

The researches emphasize that the DCFR is notwtedcon an ‘everything or nothing’ basis.
Thus, for the final CFR larger areas of DCFR cdutdtaken up without any need to accept
the entirety of the texXt.

According to the researchers “the DCFR may furrish notion of a European private law
with a new foundation which increases understantbn¢he others’ and promotes collective
deliberation on private law in Europe” and if thentent of the DCFR convinces, it may
contribute to a harmonious and informal Europedinisaf private law.

The full and final version of the DCFR is to be sutted to the Commission in December
200842

Conclusion

Owing to all the uncertainties as regards the tiaiwveen the CFR and the efforts to unify the
private law of the Member States, the whole CFRegtds an extremely sensitive issue. The

future of the project is far from clear at thisgaa

The ball is now in the court of the Commissionhdts at its disposal the first edition of the
DCFR, it knows the opinions of the Council andtté EP. Now it is up to the Commission to
show what its real intentions as regards the pt@ee. We can only await the results of its
work, which are expected to come out in 2009. Gheeoutput appears, there will be fewer
guestions and ambiguities, although others will aemand will be answered only in the

farther future.
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The Czech Republic and most Member States havercwd, they do not wish a new
extensive harmonisation in the field of contragt lar even an EU civil code. The future will
show whether the Commission will respect this stamrcwhether it will try to take advantage
of the CFR or the DCFR for the unification.
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