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Abstract

This paper deals with the impact of the Chartdfuridamental Rights of the European Union on
the United Kingdom and Poland after the Lisbon fy&mmes into effect. The first part briefly
describes the history of drafting the Charter awli$es on the current legal status of the Charter.
Then the approach of the United Kingdom and Potanérds the Charter is examined. The final
part discusses the provisions of the Protocol enapplication of the Charter of Fundamental
Rights of the European Union to Poland and to th&édd Kingdom and the possible role of the
Court of Justice.
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The Charter in General, its Legal Force and its Intusion in the Lisbon Treaty

It is a well-known fact that the Charter of Fundamaé Rights of the European Union
(hereinafter “the Charter”) was drafted by a boded the “Convention” on the basis of a
decision of the European Union Heads of State are@onent at the Cologne European Council
adopted in June 1999. The Charter was then soleqrdglaimed by the Presidents of the
European Parliament, the Council of the EuropeaioftJand the European Commission in Nice
European Council on thé"December 2008.

! Charter of Fundamentals Rights of the Europeamiyri8’ December 2000, CELEX: 32000X1218(01).

2 For broader history of the Charter see McCrud@n; The Future of the EU Charter of Fundamental Righesan
Monnet Working Paper No.10/01, accessible from:Htgvw.jeanmonnetprogram.org/papers/01/013001ppf,1 —
7.



One practical reason for drafting the Charter wersainly the opiniohof the European Court of
Justice (ECJ), in which the Court held that the @amity has no competence to join European
Convention on Human Rights: first a revision of tumdamental Treaties has to be made.
However, accession to the European Convention anafurights was an important issue since
the doctrine of supremacy of community law devetbpey the ECJ meant that even
constitutional legal norms of the Member Statesl@ding human rights) were subordinate to
Community legal rules of any type. A conventionmntection of human rights binding on the
Community could there fore effectively limit anywanted actions of the Community in the field
of human rights. Since the protection of humantsgtithin the Communities (European Urifpn
was based only on more less unforeseeable casefltve ECJ and accession to the European
Convention was not on topic, the idea of own biltights was a natural step forward made by
the European Union. Nevertheless, the Charter waarmexed to the fundamental Treatiasd

its legal force remained undetermined.

Many commentators took the view that the presegslistatus of the Charter is not clé#n the

one hand, the Charter should not be legally bindsingce it was only declared by presidents of
three institutions of the European Union (EU)sitpt a treaty and it was not even annexed to the
existing Treaties. On the other hand, this couldobrceived as too formal view and there are
several reasons why the Charter should by legatiglibg. First, the Charter shall be binding at
least on the European Parliament, European Cononissid European Council due to the fact
that the Charter was proclaimed by the presidehtisese institutions. As the Commission put it
nicely, “the institutions that have proclaimed tharter, have committed themselves to

% Opinion of the Court of 28March 1996, 2/94. Accession by the Community ® European Convention for the
Protection of Human Rights and Fundamental FreedBom®pean Court reports 1996, p. 1-01759.

* The term European Union (EU) is used to desciiteebiroader European institution covering also theofean
Community (EC), following linguistic convention aftthe entry into force of the Maastricht Treaty B93.

® Treaty Establishing the European Economic Commgu@8" March 1957, CELEX: 11957E. Treaty Establishing
the European Atomic Energy Community,"28arch 1957, CELEX: 11957A. Treaty on European Wni@"
February 1992, CELEX: 11992M. (As amended by subsetjTreaties).

® See e. g. Craig, P., de Blrca: BJ Law. Text, Cases and MateriaSew York: Oxford University Press, 2008,
pp. 417 — 418. Liisberg, J. BDoes the EU Charter of Fundamental Rights ThreaditenSupremacy of Community
Law? Article 53 of the Charter: a fountain of law jost an inkblot? Jean Monnet Working Paper 4/01, available
from http://www.jeanmonnetprogram.org/papers/014mortf, p. 7. McCrudden, ChThe Future of the EU Charter
of Fundamental Rights Jean Monnet Working Paper No0.10/01, available mfro
http://www.jeanmonnetprogram.org/papers/01/013@0)pp. 12 — 14.



respecting it” The Charter could be there fore regarded as airgjnihter-institutional
agreement. Second, certain provisions of the Chantest be considered as binding on all
institutions of the EU and also on Member Statdsest are provisions that consolidate the
existing law} (mainly the case law of the ECJ). Moreover, wencarhide the fact, that the
Charter has been already used by the European 6odtiman Rights in its decisiohand also
the ECJ mentioned the Charter (although very clygft! Using the Charter in court’s decisions

could signify that it has certain legal effect.

The debate on legal force of the Charter shallibshied when the Lisbon Treaty comes into
effect. The Lisbon Treaty (or Reform Treaty) ameadsent fundamental Treaties and expressly
recognizes the rights, freedoms and principlesosein the Charter which shall have the same
legal value as the Treati€SAfter the ratification process is finished, theatter shall be legally

binding for institutions of the EU and for the MeenlStates when they are implementing Union

law.
The Approach of the United Kingdom and Poland towads the Charter

The Charter could be marked as a large bill oftagthich joined together fundamental rights of
every human being, citizen’s rights and social t8glsuch large legal work is of course full of
ambiguities and vague provisions — as a resultoofipromise achieved by so many Member

States. However, two countries (the United Kingdand Poland) were so worried about the

" Communication from the Commission on the legalirapf the Charter of fundamental rights of the dpean
Union, COM (2000) 644 final of #1October 2000, CELEX: 52000DC0644.

8 See further Menéndez, A. JChartering Europe: Legal Status and Policy Implioas of the Charter of
Fundamental Rights of the European Unidaurnal of Common Market Studies, vol. 40, N&2@)2, pp 471-490.

% See e. g. Judgment of the European Court of Hunight$k(Grand Chamber) of $1uly 2002 (Application no.
28957/95) Christine Goodwin v. the United Kingdoor; very important Judgement of the European Cofbirt o
Human Rights (Grand Chamber) of30une 2005 (Application no. 45036/98) Bosphorusa-#ullari Turizm Ve
Ticaret Anonim Sirketi v. Ireland. Both availableri www.echr.coe.int.

10 see e.g. Judgment of the European Court of JuéBecand Chamber) of 37June 2006, C-540/03 European
Parliament v Council of the European Union, Europ€aurt reports 2006, p. 1-05769; or Judgment ef @ourt
(Grand Chamber) of 12September 2006, C-13/03 R.J. Reynolds Tobaccoiktidinc. and Others v Commission
of the European Communities, European Court re@8@6, p. 1-07795.

1 See Art. 6 par. 1 of the Treaty on European Umisramended by the Lisbon Treaty and Declarationezoing
the Charter of Fundamental Rights of the EuropeaiotJannexed to the Final Act of the conferencecladopted
the Lisbon Treaty.



effect of the Charter that they put over a spepratocol annexed to the Lisbon Treaty which

should limit any unwanted impact of the Chartethieir legal systems.

The United Kingdom expressed its general objectigainst a legal binding European bill of
rights already during drafting the Charter. ThetiBhi politicians were afraid that such bill of
rights (administered by the ECJ) could mean moterfierence from Europe in British domestic
affairs!? Particularly, the British opposed a large conasfpthe so called rights of solidarity
(Title 1V of the Charter) because of very liberainditions and rules governing this area in the
UK. An acceptation of this part of the Charter egally binding would visibly change the legal
system of the United Kingdom.

The “striking” example of a conflict between thedé system of the United Kingdom and the
provisions of the Charter is the right to take Hembive action including the right to strike (art.

28 of the Charter). The British see strikes as olinpents to the rights of those whose lives
would be hindered or endangered by the strikefihe right to strike has been restricted in the
United Kingdom since the 1980s and there are alks rabout ballots and picketing. However,

none of these restrictions is mentioned in the @&hit

Although United Kingdom did not want to preclude tfatification of the Lisbon Treaty, it was
not willing to accept the Charter as a legally lmgddocument. There fore the UK decided to
attach a special protocol to the text of the Lisbosaty in which an opt-out from the Charter was
realized. Later on, Poland decided to join thistgeol and further more it attached two

declarations to the Lisbon Treaty clarifying ititatle towards the Charter.

12 verkaik, R.Britain may veto EU’s new human rights chart&he Independent"8February 2000, available from
http://www.independent.co.uk/news/uk/politics/bntanay-veto-eus-new-human-rights-charter-726359.htm

13 n this paper, | do not examine the possible ¢onfletween the solidarity rights and art. 51 af @harter stating
that the Charter does not extend the field of apgibn of Union law beyond the powers of the Unarnestablish
any new power or task for the Union, or modify posvand tasks as defined in the Treaties. It is tqpresble
whether the solidarity rights establish a new fieldEU competence. See Eeckhout,The Proposed EU Charter of
Fundamental Rights: Some Reflections on Its Efiiectse Legal Systems of the EU and of Ilts Membkste$ In:
Feus K. (ed):The EU Charter of Fundamental Rights: Texts and @entaries London: Federal Trust for
Education and Research, 2000, pp 109.

4 Berlin, J.:Political Cause and Cost: Human Rights in the Ewap Union The Brownstone Journal, vol. XII,
2005, pp 98, available also from http://www.bu.d&dawnstone/issues/12/berlin.html.

S You, Europe and your rights. The Independent, ™22June 2007, available from
http://www.independent.co.uk/news/europe/you-ewape-your-rights-454139.html.



The Polish reason to object the Charter is, onddceay, a more political one. The Polish
government led by the Prime Minister Jaroslaw Kaskywas not satisfied with the provision of
the Charter prohibiting discrimination on the grdsrmf sex and with the definition of the right to
marry and the right to found a family. These prmrns aim among others to the legal recognition
of the same-sex union; however, the Polish govemirassumed that such recognition would
violate the country’s cultural heritad®The new government, formed after elections in Beto
2007, has no such objection and the new Prime kinBonald Tusk told the Polish parliament
that his party and its coalition ally were in fawafrsigning up to the Charter. Nevertheless, the
Polish Parliament ratified the Lisbon Treaty wikte topt-out from the Charter, because the new
government needed the support of Jaroslaw Kaczgnphity in order to reach the two-thirds

majority required to ratify the Lisbon Treaty awhole’’
The Possible Practical Results

Article 1 paragraph 1 of the Protocol on the agian of the Charter of Fundamental Rights of
the European Union to Poland and to the United #amg (hereinafter “the Protocol”) states:
“The Charter does not extend the ability of the €af Justice of the European Union, or any
court or tribunal of Poland or of the United Kingdoto find that the laws, regulations or
administrative provisions, practices or action obldAd or of the United Kingdom are

inconsistent with the fundamental rights, freedand principles that it reaffirms”. In General,

this provision says that the Charter as a wholeois legally binding towards the respective
countries. Although there is not any express baapplying the Charter in Poland and the UK,
the provision of the protocol does not allow th&lsaourts to find out that some Polish or UK
legal rules are incompatible with the Charter. Tinisans that the provision in question simply
forbids the ECJ and national courts to apply tharn effectively in Poland and the UK.

6 poland Rejects EU Charter on homosexual righBatholic World News, 29 June 2007, available from
http://www.cwnews.com/news/viewstory.cfm?recnum=820 Zoll, A. et al.: Poland and the Charter of
Fundamental Rights of the European Uniawailable from http://kj.org.pl.

 No EU rights charter for Poland BBC News, 23. 11. 2007, http://news.bbc.co.ulggéd-
/2/hileurope/7109528.stnslovenian Presidency welcomes the adoption ofdtification bill on the Lisbon Treaty
by Poland’s Parliament Slovenian Presidency Press Realease® R&pril 2008, available from
http://www.eu2008.si/en/News_and_Documents/PredeaRes/April/l0402MZZ_ratifikacija_Poljska.html.



This ban, however, does not seem so clear whemaekedt the second paragraph of art. 1 of the
Protocol: “In particular, and for the avoidancedolbt, nothing in Title IV of the Charter creates
justiciable rights applicable to Poland or the ©diKingdom except in so far as Poland or the
United Kingdom has provided for such rights innt&gional law”. This paragraph rises a question
whether it limits the application of the generdkrgtated in first paragraph only to Title IV of he
Charter (the rights of solidarity). Does this méaat the Charter is applicable and legally binding
towards both countries just with exception of Ti& Such limitation would be justifiable in
relation to the UK, since this country opposes fhist solidarity rights. But why should the rights
of solidarity make any problems in Poland wherdaagghts have a long tradition? More over,
if we accepted such limitation of the applicatidrtlte Protocol, the same-sex unions would be
enforceable in Poland under arts. 9 and 21 of thart€r which do not fall within the Title IV.
Probably, this is why Poland annexed to the Finel &f the Conference which adopted the
Lisbon Treaty two declarations. In the first Sheelating to the Protocol, Poland declares that it
fully respects social and labour rights describeditle IV of the Charter. It apparently intents to
say that, even if Title IV is not applicable in Biotl (according to the Protocol), Poland will
respect rights specified in Title IV. The legaleff of this declaration is not clear — it could be
perceived either as an enforceable internationBgation or as a mere political proclamation.
Nevertheless, establishing a power of the ECJ tomal courts to review the compatibility of
Polish law with Title IV of the Charter on such teation could be difficult. It is not a direct
part of the Lisbon Treaty (it is annexed to theaFiAct of the Conference that adopted the
Lisbon Treaty), it does not expressly allow the E&Jother courts to judicial review and
moreover, the declaration is just one-sided (it isleclaration of Poland not of all Member
States).

The second declaration states that “the Chartes doé affect in any way the right of Member

States to legislate in the sphere of public moratamily law, as well as the protection of human

18 Declaration by the Republic of Poland concernimg Protocol on the application of the Charter ofidamental
Rights of the European Union in relation to Polaamt the United Kingdom, CELEX: 12007L/AFI/DCL/62:
“Poland declares that, having regard to the trawlitof social movement of “Solidarity” and its sificant
contribution to the struggle for social and laboghts, it fully respects social and labour righds, established by
European Union law, and in particular those reaid in Title IV of the Charter of Fundamental Rigluf the
European Union.”



dignity and respect for human physical and moragrity”.*® This declaration obviously aims at
the issue of same-sex unions and the right of ldlartegislate on this matter without regard to
the provisions of the Charter. Thus it is similarart. 1 par. 2 of the Protocol since it describes
the Polish reason for objecting the Charter. Thestjan of legal binding force of this declaration

has the same answer as in the case of the firgtrd8on — it is unclear.

Nevertheless, we could conclude that the secorabpaph of art. 1 of the Protocol just draws the
attention to a part of the Charter which is (fa thnited Kingdom) the reason for the general ban
set out in paragraph 1. Thus, this provision has @ illustrative or explanatory character. The
same could be said about the two declarationsspect to Poland. Final word on this question

then lies on national courts and, of course, orEi@a.

According to article 2 of the Protocol “To the extehat a provision of the Charter refers to
national laws and practices, it shall only applytdand or the United Kingdom to the extent that
the rights or principles that it contains are redngd in the law or practices of Poland or of the
United Kingdom”. This provision needs just two rek®g First, it is an unnecessary one
regarding the fact that the Charter can not byiegpas a whole to Poland and the United
Kingdom according to art. 1 par. 1 of the Proto&@#cond, it only repeats similar provisions

contained in the Charter relating to all Membert&tdart. 52 pars. 4 and 6).

However, the idea of the Protocol that the Chaximot be applicable in Poland and the United
Kingdom could be easily overcome by one importamtogean actor — the ECJ. This statement
does not mean that the ECJ would infringe the leodtand apply the Charter directly to both
states in question. But it can use another instnisn® reach the same effect indirectly. As
mentioned above, fundamental rights as a geneiratiple of EU law are protected through the
case law of the ECJ until now. This case law isithased on legal cultures and constitutional
traditions of Member States, on European ConvergiotHuman Rights and other international

human rights instruments and of course on the &aseof the European Court of Human

19 Declaration by the Republic of Poland on the Giraof Fundamental Rights of the European Union, EXL
12007L/AFI/DCL/61.



Rights?® One could easily raise a question, whether the & continue in protecting the
human rights through its case-law independentlyhenprovisions of the Charter. And can the
ECJ go even beyond the Charter and create new hugtats or freedoms not included in this
text? Although it is presumable that the ECJ véBpect the provisions of the Charter and apply
them, nothing can possibly prevent the court fraopding an extensive interpretation of the
Charter and rule beyond its provisions. The Chattes not annul the existing case-law of the EJ
concerning the protection of human rights - the E3dee in further developing it. We must also
bear in mind that the scope of application of the@er is limited only to EU institutions and to
the Member States when applying the EU law. Howether case law of the ECJ on the field of
human rights has no such limitation. More over, BH@&J is a well-known protector of the single
market and the four freedoms. Thus if some humgintgi(particularly the solidarity rights) are
more restricted in one Member State than in oththesECJ could regard it as a hindrance to the
single market or infringement of the said freed@nd promote the protection of such rights only
on the basis of the provisions of the fundamentalafies without any regard to the Charter.
Thus, it need not be hard for the ECJ to apply hunghts contained in the Charter through its

case law — even towards the United Kingdom andrféola

In Conclusion, the United Kingdom and Poland witit be formally bound by the Charter
provisions. However, if the ECJ decides that aaterthuman right (e.g. right to strike or right to
live in a same-sex union) form a human right whgimherent with the EU or whose restriction
could threaten the single market, the United Kingdmd Poland will be bound by this decision
— and indirectly by the Charter. Nevertheless, simtision of the ECJ would be a political one

and it is hard to say whether the ECJ finds coutagele in this sense.
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