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Abstract
In the last few years, a large number of tax piows have been adopted in Romania and

incorporated mainly in the new Fiscal Code. Unfodtely, in some cases the legislator did not
pay attention to the relevant provisions of thedpean Convention of Human Rights, especially
those enshrined in article 6, concerning the rtgha fair trial. In this respect, at the time being
we can conclude that a number of Romanian tax pi@ms are inconsistent with the right to a
fair trial and may pose serious problems for thenRioian state before the European Court of
Human Rights.

1. As the European Court of Human Rights (ECHR) hdsnofaid, the right of a fair trial
enshrined in Article 6 of the European Conventibfioman Right$ and in Article 21 par. 3 of
the Romanian Constitution reflects the fundameptaciple of the rule of law in a democratic
society. The right to a fair does not apply to proceedirgsrring to revenue law which concern
the extent of the obligation to pay takdsut it applies where a tax-related dispute inesleivil

rights’ or when a fiscal penalty is imposed

(]

! For general considerations on the right to a tiégél, see Renucci, J.-FTraité de droit européen des droits de
I’lhomme Paris: Librairie Générale de Droit et de Jurisignce, 2007, 1135 pages, ISBN 978-2-275-02329-8D.

- 478; Sudre, Fr.Droit européen et international des droits de I'nom Paris: Presses Universitaires de France,
2006, 786 pages, ISBN 978-2-13-055880-4, p. 318-Ft6ers, D. (ed.)European Fundamental Rights and
Freedoms Berlin: De Gruyter Recht, 618 pages, ISBN 978984D-446-4, p. 160-169; Chitj R., Convenia
european a drepturilor omului. Comentarigi explicaii, volume |, Bucurgti: C.H. Beck, 2007, 505 pages, ISBN
978-973-115-047-5, p. 233-440.

2 Inter alia, ECHR, Judgement of 26 April 1979unday Times v. United Kingdppar. 55.
® ECHR, Judgement of 12 July 20@E&rrazzini v. ltaly par. 29.

* See, for example, ECHR, Judgement of 23 Octob®7 Iational and Provincial Building Society and others
the Netherland¢recovery of overpaid corporate income tax).

® In this respect, the leading case is ECHR, Judgenfe24 February 2008endedoun v. Francé&or example, the
right to a fair trial is applicable, considering itcriminal” side, for the surcharges imposed bg thx authorities
amounting to some 10% of the tax liability (ECHRa6d Chamber, Judgement of 23 November 2006sila v.

Finland, par. 38).



2. The Court held that an excessive impediment oatleess to the court, such as the imposition
of a fee for lodging an action to the amount ofaaerage annual salary, is incompatible with
Art. 6 par. 1 of the ConventiénThis is particularly the point where Romania emtters serious
problems, as it has suffered a number of convistioefore the European Court. Of course, the
leading case on that matterWéeissman and others v. Romdniahere the Court held that a
stamp duty of EUR 323,264 (approximately 1% of tladue of the goods reclaimed) is an
excessive obstacle for access to a court inconipatiith Art. 6 par. 1. Although this was only
the first case to be heard in Strasb8utige Romanian Government did not provide any remed
for this particular inconsistency so far. Therefaoitee Romanian legislation related to stamp
duties is incompatible with the right to a faiatras long as:

- the stamp duties are determined based oarieritvhich do not relate to the financial
possibilities of the applicants and are particyl&igh for any litigant;

- although the claimant may apply for an exeampof the stamp duties to the tax authorities,
there is no case-law able to suggest that sucimslare successful;

- failure to pay the stamp duties results artaulement of the action brought before the Court;

- this particular mechanism impairs the vergeese of the right of access to a court
In our opinion, this matter can be brought to ad #rone of the following solutions would be
envisaged: all the costs and fees are to be detedrat the end of the trial and are due by the
party that eventually lost the trial; based on ardgh and effective investigation of the
administrative authorities or of the court, partieat cannot pay their stamp duties are exempted

from the payment of taxes; judges are entitledremigexemption of stamp duties if there is a

® ECHR, Judgement of 19 June 208teuz v. Polandpar. 61. For further thoughts on this case, sesy,KFr.,
Justice pénale et procés équitablelume I, Bruxelles: Larcier, 2006, 849 page8N78-2-8044-2249-3, p. 346-
347.

" ECHR, Judgement of 24 May 2008gissman and others v. Romania

8 See also ECHR, Judgement of 25 January 2@0Fa v. RomaniaECHR, Judgement of 11 October 200@rco
and others v. Romani@ailure to pay taxes of some 90,000 euros); ECHRIgment of 7 February 200Beian v.
Romania(No. 2) — failure to pay taxes of some 330 euvdse the joint income of the plaintiff and his wifvas
approximately 119 euros.

°® Minea, M.St., Costa, C.F.,Dreptul finarrelor publice. Drept fiscalBucurati: Wolters Kluwer Romania, 2008,
484 pages, ISBN 978-973-1911-09-0, p. 368.



good chance of success for the claim brought befeeecourt; a maximum ceiling for stamp

duties is established for every type of litigation.

3. The right to a fair trial implies not only the rigto a judge and the right to obtain a reasoned
judicial decision, but also the right to the exémutof such a judicial decision, as far as this
decision is final and binding. As the European Cbas often said, ,the right to a court” would
be illusory if a Contracting State's domestic leggstem allowed a final, binding judicial
decision to remain inoperative to the detrimenboé party’. Therefore, states are required to
take all the necessary steps in order to ensureftbetive execution of final and binding judicial
decisions, including those in the tax field or wh&nancial consequences are involved.

At this point, one must notice that the Romanggidlation concerning the execution of judicial
decisions concerning public authorities and ingtins is problematic. To be more specific,
according to the provisions of the Government Qadire no. 22/2002, the party that obtained a
final and binding judicial decision imposing on @abfic authority or institution to pay a sum of
money could obtain the execution of such a decisidy if the respective amount was contained
in the budget of the public entity. In other wordsich a party would have to wait for the
execution of the judgment until the public entippaoved a budget that contained enough money
in order to satisfy the claim. Government Ordinamge 22/2002 also provided that public
authorities and institutions could not be subjecatforced execution for such claims, since the
public goods and revenues are excepted from suoexeoution. Surprisingly, the Romanian
Constitutional Court upheld this positién
Following the extensive criticism of the Romaniaoctline®, Law no. 110/200% introduced
new rules on this matter. According to these rupesalic authorities and entities are obliged to
take all the necessary steps in order to pay theuats claimed, as long as a final binding

[
19 For the leading decision, see ECHR, Judgemen® ®éfidrch 1997Hornsby v. Greegepar. 40.

™ published in Official Journal no. 81 of 1 Februapp?2.

12 Amongst many others, see Decision no. 202 of % 2002, Official Journal no. 805 of 6 November 2002
Decision no. 444 of 20 November 2003, Official Jairno. 871 of 8 December 2003; Decision no. 529 bf
October 2005, Official Journal no. 1025 of 18 Nob&m2005.

13 See, for example, Chitii R.,Convenia europead a drepturilor omului. Comentariii explicaii, p. 285-286.

14 published in Official Journal no. 300 of 5 May 200



decision is presented. If the respective publictyeffils to do so within a prescriped term of 6
months, the creditor is entitled to obtain the éaf@xecution of the judicial decision, following
the provisions of the Romanian Code of Civil Praged

Although such a regulation is a sure step aheaddaveelieve that there is still no sufficient
evidence that the new provisions offer an effectemmedy for the execution of binding judicial
decisions, where a public authority and institui®mvolved as debtor. In this respect, we find it
necessary to provide for other mechanisms as well:possibilty of the creditor to have his
claim introduced in the next budget, without priapproval of the Parliament, the local
authorities or the institution itself (as far asdb budgets are concerned, this solution was
possible in the 1940s); the imposition of a surgbhafor the public authorities for the time
elapsed before the moment when the claim is inteduand the moment when the judicial
decision is executed; the possibility of the creditto claim the non-fiscal revenues of the public
authorities (revenues from civil or commercial cants, from concession contracts and so on) in
order to have their debts repaid.

It must be noted that some better solutions wemedonvhere the execution of judicial decisions
of the administrative courts are concerned. Aceardo the provisions of Law no. 554/2084a
binding decision of an administrative court musicbenplied with in the term established by the
judge or no later than 30 days from the momentdégn@sion became final (article 24 par. 1). If
this obligation is not respected, anyone can askdburt to impose a fine of 20% of the
minimum monthly wage per day on the head of thelipuduthority or institution, up to the
moment where the decision is executed entirelylolahg such a decision, if the execution of
the initial judicial decision is still pending, tteeis an offence of failure to comply with judicial
decisions, which is punished by a fine of up to ERJBO0 or by imprisonment of 6 months to 3

years.

4. A particular disposition of the Romanian Fiscal €adight pose additional problems as far
as the right to obtain the execution of a judidatision is concerned. In the case of the judicial
apportionment of a building or land, the partietaoba judicial decision recognising their right

of property for the whole or for a portion of trespective good. Of course, if the good is entirely
attributed to one party, the other party is gemgrahtitied to a sum of money or to another

]
15 published in Official Journal no. 1154 of 7 Decem®004, with the subsequent changes.



equivalent compensation. In this case, accordirgrtiole 77 of the Romanian Fiscal Code, the
party that obtains the sum of money (assimilatetthéoseller of a building or of land) has to pay
the tax on the income obtained from the transfgsroperty. Furthermore, the new owner of the
building or land must register his right with thand Register Authority, in order to have his
right of property fully protected. At this pointtiacky tax provision helds that the Land Registed
Authority is entitled to refuse such registratianlang as the proof that income tax has been paid
is not presented (article 7par. 6 Romanian Fiscal Codig fine). The purpose of such a
provision is clearly that of ensuring the paymefinoome tax to the state budget.

In our view, such a provisions is clearly incorsngtwith the right to a fair trial and also
unconstitutional with reference to article 21 of tlRRomanian Constitution. At least two
arguments can sustain this conclusion:

- the party that asks for the registrationhaf tight of property asks for the execution ofrefi
binding judicial decision; in this respect, accoglito theHornsby jurisprudence, the state
authorities must refrain from making such a judidiecision ineffective;

- the fact that income tax has not been pambtsattributable to the new owner, as he has no
obligation to pay tax, while a proof of the paymentuite difficult to obtain by the party that
did not pay the tax and had no obligation whatso&veo so°.

Therefore, we believe that the provision ofciet77" par. 6 of the Romanian Fiscal Code

must be abrogated at once.

5. The Romanian doctrine has often claimed that thigation to comply with a previous and
compulsory litigation procedure before the tax auties (article 202 and the following of the
Romanian Code of Fiscal Procedure), prior to hatheg case heard by a ,court” within the
meaning of the European Convention of Human Rigktgontrary to the right of access to

justicé”. Despite the jurisprudence of the Romanian Carigiital Court on this matt&f we

i
16 See also CostaC.F.,Instana judeditoreas@ - perceptor fiscal?in Dreptul no. 2/2007, p. 70 — 82; Minea, M.
St., Costg, C.F.,Dreptul finanrelor publice. Drept fiscalp. 36.

" Deleanu, I.Tratat de procedut civild, volume |, Bucurgti: C.H. Beck, 2007, 897 pages, ISBN 978-973-115-
100-7, p. 87; Popesc.-L., Frauda la Constittie realizati de Legea nr. 174/2004 pentru aprobarea O.G. nr.
92/2003 privind Codul de procedurfiscakz, prin calificarea expre$ a procedurii fiscale drept procedir
administrativz, in Curierul judiciar no. 7-8/2004, p. 196-206;dadu, D., Alexandru, C.Explicaiile teoreticesi
practice ale Codului de procedifiscali, Bucureti: Rosetti, 2005, 581 pages, ISBN 973-8378-97-4196.



believe that such a procedure is a clear and ufigastestriction of the right of access to justice
at least for the following reasons:

- based on the criteria established by the jgean Court of Human Rights, such procedures
are to be considered special jurisdictions;

- article 21 par. 4 of the Romanian Constituticlearly states that such procedures are
optional,

- there is little proof that the tax authomstiare inclined to reform their decisions, in theofar
of the taxpayer claiming that such decisions degall;

- the compulsory character of such proceduaesatso affect the right to a judgement within a
reasonable time, also recognised by article 6 paf the European Convention and article 21
par. 3 of the Romanian Constitution.

Under these circumstances, we do agree withmgerity of the Romanian doctrine on the
fact that the Romanian legislator should make tbeessary changes to the Code of Fiscal

Procedure and eliminate this restriction as soquoasible.

6. Article 6 par. 2 and 3 of the European ConventtdrHuman Rights grant to the persons

facing a ,criminal charge” special guarantees: gaition of the presomption of innocence, the

right of silence, rights and facilities of the defe and so on. On the contrary, the relevant
provisions of the Romanian Code of Fiscal Procedueerather shy when it comes to the same
solution.

In our view, this deficiency is caused by the fH#tat the Romanian legislator and the tax

authorities do not consider fiscal procedure isecest by the right to a fair trial. On the contrary,

based on th&endedourjurisprudence, we believe that the criteria ar¢ meorder to consider

that there is a ,criminal charge” involvEdand that article 6 is applicable in certain ca$es

18 Decision no. 409 of 12 October 2004, Official Jmirno. 1063 of 16 November 2004; Decision no. 478
November 2004, Official Journal no. 69 of 20 Jagf05.

9 There are four criteria which are taken into actdn order to decide whether article 6 is applieaihe tax
provisions must concern all the citizens and ndy anparticular group; the surcharges are not maaehsure the
compensation of the losses incurred by the puhligkt, but to discourage a similar conduct; theafisanctions
are based on a general legal text with a repressime the amount of the fiscal sanctions is conside (ECHR,
Judgment of 24 February 19%Bendedoun v. Frange



example, as far as the tax surcharges of 0,1%égrod delay are concern@)l Therefore, the
taxpayers should be granted the special guarapteesled for by the European Convention.

One example might prove helpful at this point. Actiog to article 10 of the Romanian Code of
Fiscal Procedure, the taxpayer has a general dloligéo cooperate with the tax authorities.
Further special provisions oblige the taxpayer tovigle all the necessary information at the
request of the tax authorities, free of chargedlarb2 par. 1) or to facilitate the access of the
authorities on the premises (article 57). Thesegabbns are clearly at odds with the right not to
contribute to the self-incriminatiéhor with the right of silen recognised by the European
Court of Human Rights within the context of thehtigp a fair trial.

For these reasons, we believe that the Romanigideg should act quickly and provide for the
guarantees enshrined in article 6 paragraphs 23and the European Convention when a
,criminal charge” in the tax field is involved. Esgally, the above-mentioned guarantees should
be granted in all cases where evidence collectéigeimdministrative procedures (such as the tax

procedures) is to be used in forthcoming crimiratpdure®’.

7. Based on the examples highlighted above, we cadwda that the Romanian legislator has a
lot of work to do in order to make certain tax pedons compatible with the right to a fair trial,

as interpreted by the European Court of Human Ridhtthis respect, particular consideration
must be paid to the case-law of the European Cahiite a comparative analysis of other states

legislation might prove helpful as far as the clmoselutions are concerned. Of course, if the

(1
%0 As far as the tax surcharges are concerned, grecRrdoctrine underlined the fact that certainiaiffies might
arise in respect of the right of the fair triallasg as the amount of the surcharges is greatertttesamount of the
legal interest rate (Flauss, J.-Banctions fiscales et Convention européenne deitsdie 'hnommein Revue
Francaise des Finances Publiques, 1999, p. 77 } Ib@ European Court of Human Rights reached aasim
conclusion in some cases (for example, ECHR, Judgeraf 3 December 200Bo0ofzheid v. FranceECHR,
Judgement of 15 October 2008¢ziez v. Frange

According to article 120 par. 7 of the RomantZode of Fiscal Procedure, the level of the suigdmaffor failure
to pay taxes within the prescribed time limit i$ a£0,1% for every day of delay. Therefore, anuahisurcharge of
36,5% is considerably greater than the legal isterate of 10-14% and it is not solely meant touemsthe
compensation of the losses incurred by the stal@cal budgets.

2L ECHR, Judgement of 24 November 1988brioscia v. Switzerland
22 ECHR, Judgement of 17 December 199&unders v. United Kingdom
% See Kuty, Fr.justice pénale et procés équitalpe 525-558; Mate Gh., lonescu, DIpadmisibilitatea utilizrii

ca mijloc de prob Tn procesul penal a proceselor-verbalea actelor de constatare ghute Tn procedurile
administrative de controln Caiete de drept penal no. 1/2005, p. 11-40.



Romanian Government and Parliament fail to do s, for the judges to apply the European
Convention directly, based on articles 11 and 2Ghef Romanian Constitution, in order to

protect the fundamental rights of taxpayers.
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