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Abstrakt

Historicky vyklad je jednym z druhov vykladu, ktorga vyuZivaju v zaujme spravnej

realizacie a aplikacie prava. Tento prispevok nadigana podobny vyskum vykonany na
vzorke €esko-)slovenskej judikatury z 20. stéi@ v ktorom sa autor pokusil o kategorizaciu
spbésobov vyuzivania historickej a pravnohistorickigjumentacie v procese sudnej aplikacie
prava. Na tomto mieste ide o vyskum miery a spésgbidivania historickej argumentacie na
pdde Eurdpskeho sudneho dvora, ako aj o prezenjadikatlry tohto siudu, obmedzujlcej

predmetny druh vykladu.
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Abstract

Historical interpretation is one of the kinds otdrpretation used in order to perform and
apply law correctly. This short article builds upmrevious similar research on historical and
legal-historical argumentation used by (Czechoy&tocourts in the 20th century. Here,
a scale and way of using historical argumentatiprihie European Court of Justice is being

researched, as well as the decisions placing lupit using the historical interpretation.
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1 Historicky vyklad a historicka argumentacia véeskoslovenskej sudnej praxi



Ako bolo konstatované vjednom z autorovych predehgicich prispevkoV, historicky
vyklad je v teorii prdva povaZzovany za zameriaviajgg na analyzu dokumentov, ktoré
doprevadzali vznik relevantného pravneho téxflioto prili§ Gzke chapanie je inokedy
doplinané nazorom, Ze historicky vyklad sa zaklada nassyani zmyslu pravnej normy v
suvislosti s cikom, ktory bol sledovany jej vydanim a v spojitosth spolgéenskymi
podmienkami, za ktorych normativny akt nadobudatnms’.® Toto chapanie teda kombinuje
teleologicky a historicky vyklad. NajlepSie ho vediiuje nazor, pobth ktorého pravny
predpis vznika v uitej historicky danej spol&enskej situacii, ktora podmiaje jeho vznik a
urcuje jeho obsah... V ramci historického vykladu nyaneam aj metdéda porovnavania
neskor$ej pravnej normy (lex posterior) so skor@ex prior).“* Pod’a P. Mar$alka historicky
vyklad je ,nadstandardni metoda interpretace prava, ktera sakopSi z okolnosti
provazejicich vznik pravnihorgdpisu dovodit tzv. ratio legfs. V pravnej praxi sa vdak
nestretavame iba s historickou interpretaciou préale tiez sréznymi inymi formami

historickej argumentécie.

Pod’a vysledkov vyskumu néarodnej judikatiry mozno dedpk zaveru, Ze historicka
argumentacia sa v sudnych rozhodnutiach vyskykge a
- negativna historickd skusemioslUziaca ako argument padrkujuci vyznam
dnesnej pravnej Upravy,
- objasnenie pévodu pravneho institutu v kontextéassjeh pravnych dejin,
- historicky kontext slovenskej pravnej Upravy a darde pravnej normy do
suvislosti jej kreacie,
- popretie, resp. spochybnenie historického pravneBotutu, resp. pravneho
vykladu v novych podmienkach,
- pouzitie historického prava v &isnej pravnej praxi,
- jednoduché konStatovanie historického vyvoja a &ma deklarovanie
vyuZitia historického vykladu befalSieho hodnotiaceho vyznarfiu.

! Gabris, T.: VZah pravnych dejin, histérie a prava a historickiklagt ako ich spokny menovats, in: Acta
Facultatis luridicae Universitatis Comeniang@s, 2009 (v tl&).

2 Boguszak, JCapek, J., Gerloch, ATeorie prava2. vyd., Praha: ASPI, 2004, s. 182, ISBN 80-7830-0.

% Boguszak, JCapek, J., Gerloch, ATeorie prava Praha;: EUROLEX Bohemia, 2001, s. 156, ISBN 803264
13-0. K rbznym chapaniam historického vykladu pddersalek, P.: O smyslu a limitech pouziti histkébo
vykladu @i aplikaci prava. InProblémy interpretace a argumentace v soudobé priarii a pravni praxi Ed.
A. Gerloch, P. MarSalek. Praha: Eurolex Bohemi®3@. 121. ISBN 80-86432-12-2.

* Ottova, E.Tebdria prava Bratislava: VO PraF UK, 2005, s. 216, ISBN 80-G-290-0.

®> Marsélek, P.: O smyslu a limitech pouZiti histkého vykladu i aplikaci prava, s. 125.

® Priklady na jednotlivé druhy st uvedené v GAbFi§,Vztah pravnych dejin, histérie a prava a historicky
vyklad ako ich spolény menovati



Pritom ako historicky vyklad v najSirSom zmysle moZzchapéa vSetky uvedené spbsoby
vyuzitia dejin s vynimkou aplikdcie minulého praea trividlnej konsStatacie minulého

(historického) prava.

2 Historicka argumentacia v praxi Eur6pskeho sudneb dvora

Metédou vytiadavania v judikatire Eurépskeho stdneho dvpeanocou Kicového
slova ,historical”, resp. jeho katia ,histor* mozno identifikové mnozstvo judikatov, resp.
podani, ktoré vyuZivaju historick( argument&tigo podrobnejsom preskimani najnovsich

materialov ich mozno zatrigtddo nasledujucich kategorii:

2.1 Historicky kontext pravnej Upravy a zaradenie pravnej normy do suvislosti jej

kreacie

Rozsudok VEkej komory Sdadu z 23. oktébra 2007 v pripade C-032/kde
navrhovatéom bola Komisia a odporcom Spolkova republika Nemegodava vyklad

histérie tzv. zakona o Volkswagehe.

Néazor generalneho advokata Mazaka zo 16. janua@8 2 pripade C-448/06 cp-
Pharma Handels GmbH v. Bundesrepublik Deutschlardhya vyklad postupu prijimania
nariadenia ¢&. 1873/2003° Podobne je tomu v pripade nézoru vy$Sie menovaného

’ Dostupné na internete: curia.europa.eu (navstiger@.2008).

8 Samozrejme si treba uvedainte historickd argumentacia moze’ lpyitomna aj v dokumentoch,v ktorych sa
pojem ,historicky“ vobec nevyskytuje. Nat€ly mikrosondy o akl sa tu pokaSam, sa vSak doranievze aj
takato obmedzena vzorka pastge. V poznamkach podiarou citujem pripady v anglickom jazyku z dévodu
medzinarodnej povahy tejto konferencie a adres@joxystupu - zbornika.

° The Federal Republic of Germany observes thavilteLaw is based on an agreement which was enterted i
in 1959 between individuals and groups which, dytime 1950s, had claimed rights in respect of itmitdd
company Volkswagenwerk. At that time, the tradeonsiand the workers, on the one hand, and the &eder
State and the Land of Lower Saxony, on the othiximed rights in respect of that company. Undett tha
agreement, the workers and the trade unions, imrrdor relinquishing their claim to a right of oenship over
the company, secured the assurance of protectimnstgany large shareholder which might gain cdrafdhe
company... The Commission takes the view that thiserical considerations are irrelevant. Its cidtio of the
Federal Republic of Germany does not concern theores behind that Member State’s legislative awgtivi
1960, but rather its current failure to legislatgsmuch as the VW Law has for a long time falleul fof the
requirements of the free movement of capital.

1910 1993 an application for the establishment ofeRL for progesterone in cattle and horses was sibéainto
the Commission. In October 1996, the Committee menended that progesterone be included in Annea Il t
Regulation No 2377/90. In April 1997, the Commissigent new scientific information to the Agency and
requested a re-assessment of the risks relatingy, alia, to progesterone. In April 1998, the Cossiun
requested the Agency that the Committee should Haxeossibility to take account of scientific infation
which was to become available in the course of 1f8@® a number of sources and the results of a eurab



generalneho advokata z 13. decembra 2007 vo ve@9m06 citiworks AG v. Séachsisches
Staatsministerium fur Wirtschaft und Arbeit als Hasregulierungsbehérde, kde sa spomina
shaha Komisie o novelizaciu smernice o elektrin®2&C a nasledne prebratie Upravy do

novej smernice 2003/54.

Dalsim prikladom méze Bynézor generélneho advokata Sharpstona zo 6. r2@@s vo
veci C-173/07 Emirates Airlines Direktion fir Decitdand v. Diether Schenkel, kde sa
konStatuje, Ze montrealskd zmluva a nariadehie261/2004 maju svoju ,legislativnu

historiu“, ktora sa v stanovisku blizsie skuMa.

specific studies commissioned by the CommissiorApril 1999, the Commission asked the Agency toaipd
the evaluation the former had requested in 19%ta@jesterone. On 30 April 1999, the Scientific Cattee on
Veterinary Measures Relating to Public Health (‘8 8VPH’) issued a report which concluded, intea,alhat
no acceptable daily intake could be establishedhf®thormone progesterone. In December 1999, then@Gibee
confirmed its earlier opinion recommending that gasterone be included in Annex Il to Regulation No
2377/90. On 3 May 2000, the SCVPH adopted a redatian of its opinion of April 1999. In its re-evaltion
the SCVPH concluded that recent scientific infolioradid not provide convincing data or argumentkimg a
revision of its previous conclusions necessary. 28nJuly 2001, the Commission adopted a proposakfor
Council Regulation amending Annex | to Regulatioo 2B77/90 classifying progesterone in that annéatT
proposal was rejected by the Standing Committeetwvassists the Commission in accordance with Aricbf
Regulation No 2377/90. The Commission, pursuanftticle 8 of Regulation No 2377/90 submitted the
proposal to the Council which was rejected in Jap@8€02. In December 2002, the Commission submiibed
the Standing Committee a second proposal clasgifyingesterone in Annex Ill to Regulation No 2307/Bhat
proposal did not obtain the favourable opinionhaf Standing Committee. On 24 October 2003, the Cssiom
adopted Regulation No 1873/2003 which lists pragreste in Annex Il to Regulation No 2377/90, subject
however to certain limitations. According to theti tecital in the preamble to Regulation No 187820he
measures provided for in that regulation are iroet&nce with the opinion of the Standing Committee.

1 Directive 2003/54 marks the second phase of berdiisation of the market in electricity withiretEuropean
Community. Its objective is to complete the intérmerket in electricity launched by Directive 96/BZ (the
‘first electricity directive’)... The importance ohé¢ principle of third party access is also appafenn the
legislative history of the directive. The provisioegquiring Member States to ensure third party s€seas an
essential element of the Commission’s proposal rreeral the first electricity directive and was addpte
essentially unchanged, in Article 20 of the Direeti

2 The travauxpréparatoiresshow that the proper scope of the proposed newlatgn in relation to flights
from third country airports to the Community was gubject of specific consideration. Under Artig{&) of the
Commission’s original Proposal, passengers degafftiom a third country to a Member State were to be
covered if they had a contract with a Communityieaor with a tour operator for a package offefedsale in
the territory of the Community. A subsequent Colrsdcument issued following discussions both in
COREPER and by the relevant Council Working Partgsenting the revised draft of the regulationjdatés
that one of the two ‘major outstanding issues’ @ned, precisely, the scope of the regulation latign to
flights from third countries, as now defined by idke 3(1)(b). A lengthy footnote to the text of tha
subparagraph (by then identical to the text finalippted) shows that certain Member States favoextshding
further the protection offered to passengers baogrdiflight to a destination within the Communityaa airport

in a third country, whilst others opposed it; ahdttpossible problems of extra-territoriality, ufegneability
and discrimination between passengers were (vdyipusanvassed. The following week, the Presidency
presented an unchanged text for, inter alia, Azti8(1)(b). However, it asked delegations to reflestthe
possibility of entering into the Council minutestatement by Member States related to what wasahatstage
Article 19 (entitled ‘Report’), inviting the Comns®n, when drafting the report envisaged in thétlat to
focus in particular on the possibility of enlargitige scope of the regulation in respect of flightsn third
country airports to the Community. In December 2€882 Council reached political agreement on its womm
position on the draft regulation; and the suggesfar an entry in the Council minutes was elevatgd a
drafting amendment to the text of Article 19. Tlegulation as promulgated duly requires the Commissd
report ‘in particular regarding ... the possible esien of the scope of this Regulation to passenigaving a



V stanovisku generalneho advokata Poiares Madurd28. novembra 2007 v spojenych
pripadoch C-39/05 P a C-52/05 P Svédské&dustvo a Maurizio Turco v. Rada Eurdpskej
Gnie a ini sa tieZz venuje pozordadejinam prijatia obsahu pravneho predpisu — kankré
nariadenias. 1049/2001"3

Generalny advokat Kokott v stanovisku z 20. septemB007 v pripade C-435/06 ,C*
pomocou historického vykladu skiima vyznam pojmiilrévzaleZitost:* generalny advokat
Ruiz-Jarabo Colomer v nazore zo 6. septembra 200/e#i C-337/06 Bayerischer Rundfunk
v. GEWA - Gesellschaft fir Gebaudereinigung und Mfay mbH zasa skdamal vzajomny

vztah Uprav smernice 92/50 a 2004}/3®odobny bol postup aj v mnohych inych pripadoch.

contract with a Community carrier or holding a liigeservation which forms part of a “package tour’and
who depart from a third-country airport to an aitgo a Member State, on flights not operated bynGwunity
... carriers’. Against that background, | find it iogsible to accept that Article 3(1) should be raadovering a
passenger on a return flight operated by a non-Qamitgncarrier from a third country to a Member 8tat

3 Mr Turco however submits that the insertion ofjeadvice’ in Regulation No 1049/2001 is desigsetbly
to clarify the scope of the exception relatingtie protection of court proceedings as interpretddterporcv
Commission However, if that were the case, another formoratf the kind already mentioned above would
undoubtedly have been used by the drafters ofrdtatlation, such as ‘court proceedings and in paler legal
advice'. Furthermore, the applicant’s assertiodisproved by the drafting history of Regulation Na49/2001.
That history clearly indicates that there was rierition at all to establish a link between ‘coudqeedings’ and
‘legal advice’, but that the purpose of insertinggal advice’ was to enshrine in legislation theligial
approach which, in order to protect the confiddityiaof the opinions of the legal services of thestitutions
relating to draft legislation, had added to theegaties of public interest expressly referred tahwsylegislative
instruments then in force governing the right ofess to documents those of ‘the stability of then@winity
legal order’ and the ‘proper functioning of the tingions’. As the Council has pointed out, thatia
Commission proposal for a regulation provided fap tseparate exceptions, relating to the stabilitythe
Community’s legal order and ‘court proceedings’eTist exception was subsequently reworded taighelthe
ability of the institutions to seek the advice beir legal services’ and, following legislative dission, the
wording was finally abridged and clarified to be@that in Regulation No 1049/2001.

4 That cannot be accepted. In its judgments on tusd®ls Convention, the Court has always emphatised
the autonomous interpretation of the term ‘civilaommercial matters’ takes into account the objestand
scheme othe Brussels Conventicand the general principles which stem from thgasrof the national legal
systems. However, its objectives and scheme andeuld add — its history are not necessarily theesas the
objectives, scheme and history of Regulation No122003. In the sphere of parental responsibilitis ilso
possible that different general principles exisinfrthose applicable in the national legal systamlation to
disputes within the scope of application of the $3els Convention. Instead, the term ‘civil matters’
Regulation No 2201/2003 must be interpreted indépethy within the legislative context of this Reagtibn...
Consideration of the legislative history confirniéstinterpretation of the term ‘civil matters’. Régtion No
1347/2000, the predecessor to Regulation No 2208/2€bncerned only civil proceedings relating toepsal
responsibility for the children of both spousestbe occasion of matrimonial proceedings (Articl&)ll§) of
Regulation No 1347/2000). The connection this negibetween the decision concerning parental resipitity
and matrimonial proceedings meant that protectieasures taken by the State were not within theesodp
application of Regulation No 1347/2000... A furthespact of the regulation’s legislative history i® ttlose
substantive connection between Regulation No 220B2and the Hague Convention of 19 October 1996 on
Jurisdiction, Applicable Law, Recognition, Enforcemb and Cooperation in Respect of Parental Redpititysi
and Measures for the Protection of Children (‘CHldtection Convention’).

> That conclusion appears to be supported by therkiof the Community legislation, as emerges from
comparison of the respective recitals of the greuofdDirectives 92/50 and 2004/18. Thus, the 28ttital in
the preamble to Directive 2004/18 has added dataithe succinct 11th recital in the preamble toebiive



2.2 Vedomé opustenie predchadzajlcej pravnej Upravy

Prikladom moZze kiyrozsudok Tretej komory zo 14.juna 2007 v pripadE2Z/05 Komisia v.

Spojené kréovstvo, kde sa argumentuje imyselnym opusteninedajgej pravnej tpravy.

Evoluéné prekonanie dobového vykladu obsahuje nazor geredro advokata Kokotta zo 7.
septembra 2006 v pripade C-284/04 T-Mobile AustiabH a ini v. Rakuska republika, kde
T-Mobile Austria navrhoval evolutivny vyklad, pkadktorého sa ma prihliadaa to, ako by
asi dobovy zakonodarca reagoval na zmenené poriédnuce v séasnosti’

2.3 Jednoduché konStatovanie historického vyvoja &ormalne deklarovanie vyuZzitia

historického vykladu bezd’alSieho hodnotiaceho vyznamu

Prikladom je Rozsudok Tretej komory z 11. oktold@2vo veci C-460/06 Nadine Paquay V.
Société d’architectes Hoet + Minne SPRL, kde sargpa, Ze miestny narodny sud pouzil pri
vyklade doméaceho pravneho predpisu aj historick§lag; ale tento sa na eurdpskej arovni
blizsie neskima® Podobne nazor generalneho advokata Sharpstonahyéea historicky
vyklad jednotlivych stran v pripade C-5/06 Zuckberfla Jilich AG vHauptzollamt Aachen,

kde sa len konstatuje, Ze strany podporovali siofenia aj historickou argumentaciol.

92/50, including ‘other preparatory services, sashthose relating to scripts or artistic perfornesnoecessary
for the production of the programme’. On the othand, it does not extend to ‘supply of technicalipment
necessary’ to the production of those programmes.

® The Commission maintains that an interpretatiorAdicle 5 to that effect is confirmed by the ldgiive
history of Directive 89/391 and by the fact thathile certain early directives on the safety andltheaf
workers, which preceded the insertion into the E€aly of Article 118a, now Article 138 EC (Articld4d7 to
120 of the EC Treaty have been replaced by Artiddé EC to 143 EC), did incorporate a ‘reasonably
practicable’ qualification in defining the obligatis imposed on the employer, subsequent directinelsiding
Directive 89/391, adopted on the basis of Articl84, have permanently abandoned it.

7 Taking a historical approach, it could conceivably argued that the award of mobile communications
frequencies to private undertakings could not beeped by the term ‘telecommunications’ becausehendate
that the Directive was adopted in 1977 the Stateimidtrative postal authorities were providing all
telecommunications services under their own direahagement. The Community legislature probablyndit
therefore originally intend to adopt legislation ielation to the allocation of radio frequencies pvate
suppliers.

'8 The referring court also held that Article 40 bé taw of 16 March 1971, interpreted in light &f iégislative
history, does not prohibit the decision to dismimsng taken during the protection period, as losgtle
notification to the worker comes more than one raiter the end of the maternity leave.

9 The applicants and the French, Greek and ItaliameBiments submit, in essence, that in accordaiite w
Article 15 of the basic regulation account shouédtaken, when determining the exportable surplagy of
those exports of sugar in respect of which expeftinds have actually been paid. Those parties wslsionvoke

in support of their view, first, the wording, schenhistory, objective, and interpretation by theu@wf the
basic regulation and, second, the principle of propnality.



2.4 Konstatovanie chybajucich historickych argumentv

V nazore generalneho advokata Sharpstona z 8. n2&@a v pripade C-434/05 Stichting
Regionaal Opleidingen Centrum Noord-KennemerlandtvWeesland (Horizon College) v.
Staatssecretaris van Financién sa vyskytuje ojsdideklad o snahe vyuZi historicky
vyklad, ale kvéli nedostatku akychlkek sprievodnych materialov a dévodovej spravy

k prislusnému ustanoveniu uvedena snaha zlyfiala.

2.5 Historicky p6vod pravneho institutu

Povod legislativy upravujucej problematiku pasoeestovnych dokumentov vo svojom
nazore z 10. jula 2007 vyslovil vo veci C-137/0%fepé kréiovstvo v. Rada Eurdpskej Unie

generalny advokat Trstenjak.

Vyvoj pravnej Upravy insolvencie a konkurzu zasasadtuje nazor generalneho advokata
Ruiz-Jarabo Colomer-a vo veci C-1/04 Susanne SiaSichreibef?

? There was in the original proposal no precursahéopresent subparagraph (j). The latter wastedénto the
Directive at a relatively late stage, without amggfstered) previous commentaries, and is thusboodened by
a demonstrable legislative history’.

2L Article 1(3) of Regulation No 2252/2004 providésmt ‘[{]his Regulation applies to passports andeta
documents issued by Member States’. Historicahg, legislation concerning passports and travel checus
began with the primary purpose of checking a state¥n nationals when they went abroad. Secondlgnev
today it represents a means of checking the erftrfpreigners into the state. Passports are intemmally
recognised legal instruments essential, accordinigdal writing, in order to allow freedom of movem for
persons between States. Because of the particulles of the Schengeacquis which abolished checks on
persons at internal borders, the international nmarg of persons in respect of whom passport chacs
required takes place at the external borders oBtengen States.

22 The development of the rules of insolvency procegslin community law has Kafkaesque overtones ndae
to the length of time it has taken but rather ®ftict that the proposed convention underwent atiouat, similar
to the transformation of Gregor Samsa, which hagaificant impact on the development of those fmiows.
The idea of regulating insolvency proceedings witthie Community has its origins in Article 220 bBtEC
Treaty (now Article 293 EC), which calls upon theemdber States, so far as is necessary, to enter into
negotiations with each other with a view to seaurifor the benefit of their nationalsnter alia, the
simplification of formalities governing the recima recognition and enforcement of judgments ofrtsoor
tribunals and of arbitration awards. That provisigewve rise, first of all, to the well-known 1968 uBsels
Convention on jurisdiction and the enforcement wfgments in civil and commercial matters (‘the Bels
Convention’)... The Istanbul Convention left its nkhan the subsequent process of drafting the Régnola
because, with a view to avoiding the complexitiéthe 1985 draft convention, an ad hoc group ofomat
experts finalised the text of the Convention orolwency Proceedings, done at Brussels on 23 Novefiifth,
which has a less rigid approach and simpler saistio Since not all 15 Member States acceded tbat,1995
convention collapsed irrevocably. However, as altethe convention underwent a transformatiorheatike a
chrysalis: its content was unaltered but its leggatus changed so that it ceased to be an intenahtireaty and
became a regulation pursuant to the second patagfajrticle 249 EC.



3 Postoj Eurépskeho sudneho dvora k historickému \Kladu

Pod’a judikatary ESD maju okolnosti prijatia pravnejrapy len maly vyznam precaly
interpretacie normy. Vyslovil sa tak generalny ddioKokott v nazore z 13. jala 2006
v pripade C-278/05 Carol Marilyn Robins, John Btiraeini v. Statny tajomnik pre pracu a
penzie?® Odvolava sa pritom na pripad C-310/90 Egle [1392R I-177, odsek 1,2v ktorom
sa pravne dejiny, resp. historicky vyklad pouzividga na potvrdenie vykladu dosiahnutého

inymi prostriedkamf*

Podobny postoj sud zaujal v pripade C-292/89 Asten [1991] ECR I-745, ods. 18, fiad
ktorého sa nemoZzno odvolaviaa vyjadrenia, ktoré odzneli fas rokovania Rady, ak sa nijak
na ne dotknuté ustanovenie neodvol&@/@otvrdzuje to aj pripad C-402/03 Skov a inf [2006]
ECR 1-0000, ods. 4% ktory odkazuje naraldi podobny pripad - C-375/98 Epson Europe
[2000] ECR 1-4243, ods. 28,0dkazujlci zasa na iny kmi podobny pripad — konkrétne dva
spojené pripady C-197/94 a C-252/94 Bautiaa a &oéimncaise Maritime [1996] ECR |-
505, odsek 5% V pripade 429/85 Komisia v. Taliansko [1988] ECA&88ods. 9 sud vyhlasil,

% n any event, elements from the legislative histoff measures are of lower-ranking importance famppses

of interpretation. According to the Court’'s casexslaven formal declarations concerning the adoptibthe
legal measure in question cannot be used for tihpopa of interpreting a provision of secondary dkdion
where no reference is made to the content of thiaudgion in the wording of the provision in questi The true
meaning of a provision of Community law can be ki only from that provision itself, having regaalits
context. This finding of the Court must appdy fortiori in regard to statements which a Commission
representative makes before a Council working pdrtyview of the fact that, as indicated above rehis
nothing in the wording of Article 8 to suggest thsmparation of funds is adequate for the purposésof
implementation, factors relating to the legislativistory of the Directive also cannot lead to arffedent
interpretation.

4 That interpretation is confirmed by a joint dealion of the Commission and the Council, contaiirethe
minutes of the session at which the directive wdspted, which states "periods of practical training
incorporated into the course culminating in an exaion do not affect the full-time nature of sucéining”.

% However, such a declaration cannot be used foptihngose of interpreting a provision of secondagidlation
where, as in this case, no reference is made toahtent of the declaration in the wording of thievision in
question. The declaration therefore has no legaifstance.

% On this point, first, it must be recalled that,es a statement recorded in Council minutes isefetred to in
the wording of a provision of secondary legislati@ncannot be used for the purpose of interpretimat
provision (see, in particular, Case C-292/89 Argsen [1991] ECR |-745, paragraph 18, and Case 3875
Epson Europe [2000] ECR 1-4243, paragraph 26).

%" As regards the Portuguese Government's argumantttis clear from various documents and, in patér,
from a declaration of the Council that ISD was ereld from the scope of Article 5(1) of the Direetithere is
no basis for that contention in the wording of Bieective. Moreover, according to settled case-ldeglarations
recorded in Council minutes in the course of prafway work leading to the adoption of a directiangot be
used for the purpose of interpreting that directiteere no reference is made to the content of detadation in
the wording of the provision in question, and, nomer, such declarations have no legal significasee Case
C-292/89 Antonissen [1991] ECR [-745, paragraphédi®| Joined Cases C-197/94 and C-252/94 Bautiaa and
Société Francaise Maritime [1996] ECR 1-505, paapbr51).

%8 It should be noted in that regard, first, that lench Government was unable to provide any inéion on
the question whether the declaration relied onthyais ever recorded in the minutes of the Couneiéting.



Ze vyklad vychadzajuci z deklaracie Rady nemdzeiddsk inému vysledku ako vyklad
opierajlci sa o doslovné znenie dotknutej smerflidéapokon aj v pripade 237/84 Komisia
v. Belgicko [1986] ECR 1247, ods. 17 sud konstatata skutény zmysel pravnych noriem

spolasenstva sa da vyvogliba z ich znenid’

Podobne sa v rozsudku sudu prvej inStancie (pkatejory) z 29. novembra 2006 vo veci T
33/02 Britannia Alloys & Chemicals Ltd. v. KomisikonStatuje predndsdoslovného
gramatického vykladé* Potvrdzuji to aj rozhodnutia ako C-245/97 Nemeukd<omisia
[2000] ECR 1-11261, odsek #2(odkazuje na C-233/96 Dansko v. Komisia [1988] EER
5759, ods. 38¥ ¢i C-133/00 Bowden a ostatf#001] ECR 1-7031, odseky 38-44.

Moreover, it is settled case-law that declarati@morded in Council minutes in the course of prafway work
leading to the adoption of a directive cannot bedufor the purpose of interpreting that directiveeve no
reference is made to the content of the declaratidhe wording of the provision in question. Theckration
therefore has no legal significance (see the judgimeCase C-292/89 Antonissen [1991] ECR I-74%ageaph
18).

% |t must be observed in this regard that an inagtion based on a declaration by the Council dagive rise

to an interpretation different from that resultiiigm the actual wording of the fourth indent ofigd 8 (1) of
the Directive.

%0 That argument is irrelevant. The Court has coestst held that the true meaning of rules of comityulaw
can be derived only from those rules themselvegingaregard to their context. That meaning canhetéfore
be affected by such a statement.

31t is settled case-law that the literal interptieta method should be used where the text of aigi@mvis clear
and unambiguous and clearly covers the situatioqustion (Case C-245/9Bermanyv Commissior{2000]
ECR 1-11261, paragraph 72, Case C-133BxWwden and Otherf2001] ECR 1-7031, paragraphs 38 to 44;
Opinion of Advocate General Mayras in Case 6 FHébinger[1980] ECR 535, at 547).

%2 Nevertheless, it is important to bear in mind tti@ need to ensure legal certainty means thas milest
enable those concerned to know precisely the exaérthe obligations which they impose on them. The
Commission thus cannot choose, at the time of tharance of EAGGF accounts, an interpretation which
departs from and consequently is not dictated bynirmal meaning of the words used (see, to tfietteiCase
C-233/96 Denmark v Commission [1988] ECR I-5753apgaaph 38).

% he first point to be borne in mind here is thecheensure legal certainty, which means that rodest enable
those concerned to know precisely the extent obtilgations which they impose on them (see, to ¢fiect,
Case 348/85 Denmark v Commission [1987] ECR 52amgraph 19). The Commission thus cannot choose, at
the time of the clearance of EAGGF accounts, agrjimétation which departs from and is not dictatgdhe
normal meaning of the words used (see, to thatgftease 349/85 Denmark v Commission [1988] ECR, 169
paragraphs 15 and 16).

* pursuant to Article 1(3), the Directive shall appd all sectors of activity ... with the exceptiohair, rail,
road, sea, inland waterway and lake transport,fiseing, other work at sea and the activities ottdes in
training. It is clear that, by referring to airjlraoad, sea, inland waterway and lake transpgbd, Community
legislature indicated that it was taking accounthafse sectors of activity as a whole, whereashéndase of
other work at sea and the activities of doctorgaiming it chose to refer precisely to those sjeeictivities as
such. Thus, the exclusion of the road transpotbség particular extends to all workers in thattse. Contrary
to the appellants' contention, there is nothingAmticle 17(2.1)(c)(ii) of the Directive to detradtom that
interpretation. As the Advocate General observgmint 38 of his Opinion, that provision, whose pase is not
to widen the scope of the Directive as defined bticke 1(3), is specifically concerned with workeno,
although employed in ports or airports, do not fethin the sea or air transport sectors in thigtsgense, such
as catering workers, shop assistants, porters ckeds. Furthermore, the Community legislature waara of
the limits of the protection provided for in 1993nce it considered it appropriate to make clearthe 16th
recital in the preamble to the Directive, that givbe specific nature of the work concerned, it lhayhecessary
to adopt separate measures with regard to the isageom of working time in certain sectors or aiti&s which
are excluded from the scope of this Directive. Tagaux préparatoires for the Directive, to whieference is



Zhrnutie

Z viacerych spésobov vyuZivania historickej argutaeie v praxi slovenskych sudov
v pripade preskimania judikatury Eurdpskeho sudrehlara nachadzame iba obmedzeny

pocet moznosti vyuZivania pravnej historie.

Zo spbsobov vyuzivanychadeskoslovenskych podmienkach nachadzame v praxiie®D
- objasnenie pévodu pravneho institutu v kontextearjeh pravnych dejin
- historicky kontext pravnej Upravy a zaradenie pggvrormy do suvislosti jej kreécie
- popretie, resp. spochybnenie historického pravnesiitatu, resp. pravneho vykladu
v novych podmienkach a
- jednoduché konStatovanie historického vyvoja a #&@nma deklarovanie vyuZitia
historického vykladu bedalSieho hodnotiaceho vyznamu.

Historické pravo sa tu nevyuziva, rovnako ako amigativha historickd skusenos
podiiarkujuca vyznam dotknutého pravneho institatu. tRe$é spory a naprava minulych
krivd su skér doménou Eurépskeho sudu lpdské prava, ktorému sa v tomto prispevku
kvéli obmedzenému rozsahu nevenuje pozatnoSpésob argumentacie negativnhou
historickou skusendsu je zrejme prizrimejSi pre Specifické narodné skusenosti Statov
strednej a vychodnej Eurdpy. Zato v3ak v praxi BE®izhadzame navySe eSte ind formu
historickej argumentacie, konkrétne vo forme kotodtania nedostatmych informécii

k procesu tvorby pravnej normy. V zmienenom pripatdeo Specifikum tvorby europskeho

prava ako kombinacie narodnych prvkov a novychvipra

Vo vSeobecnosti sa vSak judikatlra Eurdpskeho siadeora stavia k historickému vykladu
(ale nie k historickej argumentécii) odmietavo, egosiiujuc doslovny gramaticky vyklad.
Skamanie okolnosti prijatia pravnej Upravy pbwe len v pripade, Ze text pravnej normy

vyslovne odkazuje na niektoré okolnosti alebo nmialerz procesu pripravy. Je to v sulade

made in paragraph 35 of this judgment, confirm,thatleparting from the Commission's alternativepgmsals,
the Council chose intentionally to exclude from tuepe of the Directive all workers in the sectwacerned.
Consequently, as indeed is clear from the thirdtaka the preamble to Directive 2000/34, the adments
made by it to the Directive, in particular as t@ tbcope of the Directive, are not, contrary to dpeellants'
contention, purely declaratory. It follows that theswer to the questions submitted must be thag proper
construction of Article 1(3) of the Directive, allorkers employed in the road transport sectoruitiolg office
staff, are excluded from the scope of the Directive



s prevladajucim nazorom, povazujacim historicky lagkza nadStandardni metédu vykladu,
ktord by sa mala pouZivden kel iné metddy nevedu k Ziadnemu jednazré@anu rieSeniu,
pricom vSak zavery, ku ktorym sa za pouzitia predmeineidédy dospeje, by nemali

odporova vysledkom pouZitia Standardnych vykladovych metbd.
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