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Abstrakt

Tento gispivek se zabyva zakladnimi otazkatimského mezinarodniho prava soukromého.
Cina seradi ke statm s rekolika rozdilnymi pravnimi systémy a v praxi to amena problém
jak fesit mezioblastni kolize v ramci Gzemnich obl&stly. Mezioblastni pravo soukromé je
dusledkem politiky ,jedna zet) dva systemy” po navratu Hong Kongu a Macaa poédvsp
Ciny vroce 1997, resp. 199€inské mezinarodni pravo soukromé je relativiovym
odwtvim prava, které se Zalo vyvijet v 80. letech minulého stoleti a Uzceausdsi

s otewenou ekonomikou a zapojenitiiny do mezinarodniho obchodu.
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Abstract

This contribution deals with the basic aspects bin€se private international law. China
belongs to the countries with several differentalegystems and in practice it means the
problem of dealing with the issue of “inter-regibranflict of laws”. This is a result of the
“one country, two systems” policy after the retofrHong Kong in 1997 and Macao in 1999.
Chinese private international law is a “new” braméHaw which has started to develop from

1980's and is closely related to the “open econopajity.
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1. Introduction

The development in the relations of foreign tradé aaturally contracts between Chinese and
European partners in the past few years has caugeedat number of civil and commercial
cases relating to the matters with “foreign elerhemhis is a natural result of China’s
integration into the World Trade Organization (WT@) November 2001, the member states
of the World Trade Organization (“WTQO") approvedetiproposal to admit the People’s
Republic of China (“PRC”) to the international thagl body in the Doha Ministerial
ConferenceAfter fifteen years of negotiations, China formatigcame the 143rd member of
the WTO on December 11, 2001.

The membership in the WTO means that China paatiegpin international competition and
co-operation in broader areas. The WTO entry hasdtit about unprecedented opportunities

and challenges to the adjudication of foreign eglativil and commercial cases in China.

This article is focused on basic aspects of Chipesate international law. As we classify
the private international law into three operatargas — choice of jurisdiction, choice of law
and recognition and enforcement of foreign judgmenthis paper will be also concerned
with essential characteristics of Chinese apprdacthe choice of law in contracts since
business transactions with foreign countries haa@oime an indispensable part of Chinese

economy.

2. Specialties of private international law in Chira

2.1 Inter-regional conflict of laws

China belongs to the countries with several diffietegal systems and in practice it means the
problem of dealing with the issue of “inter-regiboanflict of laws” (it means in the United
States “interstate conflict of laws”). In generiter-regional conflict of laws refers to the
conflict of laws among people from different regiofor states, cantons, provinces) with a

separate system of law within a country, or invadviforeign interests within a sovereign

! Huang, J. - Du Huan, F.: Chinese Judicial Pradtic®rivate International Law 2002. Chinese Jourmfal
International Law, Vol. 4, No. 2, 2005, pp. 647.



country?

There are set up four conditions to consider condf laws as inter-regional conflict of laws.
These conditions are:
a) multiple legal regions with different legal systems
b) civil contacts and commercial transactions amomgehvarious legal regions leading
to legal relations involving “foreign” interests,
c) every legal region’s recognition of the civil legathtus of natural persons and legal
persons from other legal regions,
d) every legal region’s recognition of the exterritdreffects of the laws of the other

legal regions.

With my experiences in conflict of laws in the USA,arises from civil and commercial
matters among people from different regions withisovereign country. It is provided in the
United States Constitution. Article | Section 8tleé United States Constitution is a group of
rules determining legislative jurisdiction and pd®s that “commerce with foreign nations,
and among the several states”, “uniform laws onsthigiect of bankruptcies throughout the
United States” etc. are regulated by the federaigBess. It means that, in these fields, there
are uniform federal laws and no interstate conbiiclaws exists. In other areas, if conflict of
laws issues arise when there are foreign elemanésdispute and these elements lead to a
conflict between competing laws of a different legystems, state law is applicable on such
disputes. As a general rule, American conflicts lavwstate law and does not differentiate
between interstate and international cases: the salas with respect to jurisdiction, choice
of law and the recognition of judgments apply tthb&hinese are European scholars criticize
the United States conflict of laws theory and pcactvhich developed from experiences in

interstate conflicts of laws rather than on int¢ioraal conflicts of laws.

Inter-regional conflict of laws is a new conceptiarprivate international law in China. Itis a
result of the conclusion of the Joint Declaratidrtiee Government of People’s Republic of
China and the Government of the United Kingdom odds Britain and Northern Ireland on
the Question of Hong Kong (“Sino-British Joint Da@tion”) signed in 1984 and the Joint

2 Huang, J. — Qian, X. A.: “One Country, Two Systénkhree Law Families, and Four Legal Regions: the
Emerging Inter-regional Conflict of Law in ChinaDauke J. Comp. & Int'l L. 289 1994-1995, pp. 292.
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Declaration of the Government of People’s RepubficChina and the Government of the
Republic of Portugal on the Question of Macao (&SHortuguese Joint Declaration”) signed
in 1987 and on the other hand the promulgatioadic Law of the Hong Kong Special
Administrative Region of the People’s Republic bin@ andBasic Law of the Macao Special
Administrative Region of the People’s Republic ¢fin@ At the same time, there are
emerging issues in conflict of laws in the civildaoommercial relations between Mainland
China and Taiwan. After the Chinese exercise oessignty over Hong Kong in 1997 and
Macao in 1999 and after peaceful unity of Taiwahin@ will become one country with two

systems, three families and four legal regibns.
2.2 "One country, two systems” principle

In the respect of Hong Kong and Macao, China hasre from previous country with a
single legal district to country with multiple ldg&gions. Such plural legal system includes
socialist law, common law and civil laWThis creates unique legal system all over theavorl
The legal system in Hong Kong is based on Brit@mmmon law and law consists of statutory
provisions and common law doctrines. In additionglish common law and rules of equity
have in most cases legal force. On the other hisladao is influenced by Portuguese civil

law.

The different legal systems adopted in Mainlandn@hiHong Kong and Macao call for
guestion which regional law should be applied arktver courts in different regions will
recognize and enforce the judgments of the courtetlrer regions. These inter-regional
conflicts of laws may remind of the interstate dmbfof laws in the federal system of the
United States. But China does not have a formatriddsystem. China has had a unitary
socialist legal system with a single legal distsicice its establishment in 1949. The adequate
provision provides Article 5 of the People’s Repabdf China Constitution*The State
upholds the uniformity and dignity of the socialejal system. No laws or administrative or
local rules and regulation may contravene the Cibumsbn. All state organs, the armed
forces, all political parties and public organizatis and all enterprises and undertakings

must abide by the Constitution and the law.”

* Huang, J.: Constitutional Law and Inter-regiondioe of Law: A comparative Survey. Presented #1520
U.S.-China Private International Roundtable, Tenyréversity Beasley School of Law.
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Article 31 of the People’s Republic of China Conaton is directly concerned with the Hong
Kong and Macao Special Administrative Regions atades that;, The state may establish
special administrative regions when necessary. $stems to be instituted in special
administrative regions shall be prescribed by lavaeed by the National People’'s Congress
in the light of the specific conditions.The most articles of the People’s Republic ofr@hi
Constitution will not be applied in Hong Kong andat&o. These Special Administrative
Regions have adopted th®ng Kong Basic Lafvand theMacao Basic Law The two Basic
Laws provide identically in Article 1 that Hong Kgrand Macao are the inalienable parts of
the People's Republic of China. Basically, bothiaeg continue to exercise independent
legislative, judicial and adjudicate powers to ntaiim the prosperity and stabilify.

China does not have a private international codeCihinese scholars have propoSebdel
Law of Private International Law of the People’spRblic of China”, drawn up by Chinese
Society of Private International Law at Wuhan Umnsiy International Law Institute which is
called a centre of Chinese private internationald&China has not any legislative jurisdiction
for making national uniform inter-regional confliof laws and the legislative jurisdiction in
this area belongs to Hong Kong and Macao SpeciahiAgtrative Regions. As a result,
China, Hong Kong and Macao have their own privaternational law.

There is an existence of judicial assistance betweeina and Hong Kong and China and
Macao. The provisions of judicial assistance acdushed in the Hong Kong Basic Law and
the Macao Basic Law. Both allow judicial relationgh the judicial organs of other parts of
the country (China as whole country, not only Maimd China). The Hong Kong Basic Law
states in Article 95 thatThe Hong Kong Special Administrative Region mayotigh
consultations and in accordance with law, maint@imidical relations with the judicial
organs of other parts of the country, and they m&yder assistance to each otheiThe
Macao Basic Law contains the same in Article 9Bne Macao Special Administrative

Region may, through consultations and in accordanith law, maintain judicial relations

® The Basic Law of the Hong Kong Special AdministmtRegion of the People’s Republic of China was
adopted at the Congress of the People’s Republhafa on 4 April 1990 and put into effect on 1yJi®97.

" The Basic Law of the Macao Special AdministrafRegion of the People’s Republic of China was adbpte
the Congress of the People’s Republic of ChinalbiMarch 1993 and is effective from 20 December 1999
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with the judicial organs of other parts of the ctynand they may render assistance to each

other.”

The inter-regional conflict of laws is differentofn the conflicts issues that arise within a
federal state. Chinese scholars use the @omestic conflicts with international scoffe
Hong Kong and Macao enjoy certain degree of autgnaimch is greater than the rights of
individual states within the United States, andhlaxie based on different legal traditions than
Mainland China. From this point of view, the integional conflicts of laws may approach
the level of international conflicts of lawsBecause of autonomy and judicial independence
of the regions, the process of uniform nationaldamill be slow with many obstacles and
perhaps ultimately impossibté.

Also unique system of inter-regional conflict ofsda in international dimension exists in
China. Hong Kong and Macao has become party tonat®nal agreements and treaties and
all continue to be effective after China has takentrol over these regions even through
China has not acceded to such international agmeeroe treaty. This complicated
circumstances lead to conflicts between law of rdgion and the international agreements
applicable to another region, and between thenatemal agreements that are applicable to
different regions in the same field.

3. Choice of law in contracts

The choice of law deals with the determinationhsd substantive law governing the dispute
with foreign element and answers the question whagh should court apply on particular
dispute. The choice of law in contracts is thedamjscipline of conflict of laws. China has a
unitary legal system which is entangled with thee@al Administrative Regions of Hong
Kong and Macao. These regions raise choice of $swes not only between China and other

countries, but also between Mainland China anddtsinistrative regions.

The choice of law may result that contract is goedrby foreign law. After 1949 no foreign

9 Huang, J. — Xuefend Qian, A.: “One Country, Twes®yns,” Three Law Families, and Four Legal Regions:
the Emerging Inter-regional Conflict of Law in Chirb Duke J. Comp. & Int’l L. 289 1994-1995, pp330
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law was applied before the people’s courts in Chirftee dominant theory was that judicial
sovereignty of Chinese courts is absolute and shoai yield to any foreign jurisdictiot.In
practice, there was a fear of foreign influence tree had long existed a resistance against
western countries during Mao Ce-tung’s era whenQGhéural Revolution (1966 — 1976)
destroyed everything associated with western c@amtin the 1980°s China has started to
move closer to the rest of the world economicaliygl dusiness transactions with foreign
countries and parties of the contracts call foalggovisions.

The first choice of law rules were provided in th@85 Foreign Economic Contract Law
which is applicable to economic contracts concludetiveen enterprises and other economic
organizations of the People’s Republic of China dodeign enterprises, economic
organizations or individuafS. Article 5, paragraph 1 contains choice of law sut&The
parties to a contract maghoose the law to be applied to the settlement of the disputes arising
from the contractln the absence of such a choice by the partigbe law of the country
which has the closest connection with the contract applies.The special provision is given in
second paragraph of Articlé®o Chinese-foreign equity joint ventures, Chinéeign co-
operative enterprises and for Chinese-foreign ceraipve exploitation and development of
natural resources performed within the territoryhef People's Republic of China. In all three
mentioned the law of the People's Republic of Ciillegovern such contracts.

The Foreign Economic Contract Law was followed bg General Principles of Civil Law
(1986). Article 145 calls for this provisioiThe parties to a contract involving foreign
interests mayghoose the law applicable to settlement of their contractual ditgs,except as
otherwise stipulated by law. If the parties to a contract involving foreignteénests have not
made a choicethe law of the country to which the contract is most closely connected shall

be applied.”

In 1999 the biggest step forward has been dondre@ontract Law of Chinavas adopted.

The Contract Law of China stipulates choice of lavArticle 126 which states thaParties

4 Zhang, M.: Choice of Law in Contracts: A Chinesgpfoach. Northwestern Journal of International L&w
Business, 2006, pp. 300.

15 Article 2 of the Foreign Economic Contract Law.

16 Article 5 (2) of the Foreign Economic Contract Lay@ontracts for Chinese-foreign equity joint ventare
Chinese-foreign co-operative enterprises and foin€se-foreign co-operative exploitation and deveiept of
natural resources to be performed within the temjtof the People's Republic of China shall be gosé by the
law of the People's Republic of China.”



to a foreign related contract magelect the applicable law for resolution of a contractual
dispute, except otherwise provided by law. Wherggsato the foreign related contrafdiled
to select the applicable law, the contract shalbe governed by the law of the country with the

closest connection thereto. “
3.1 Party autonomy

According to all above mentioned laws, the partypaamy has become a universal principle
also in China. Party autonomy gives to the pariesontract the freedom to decide the law
applicable to the contract. Party autonomy is gunée principle in China. The 1985 Foreign
Economic Contract Law allowed to choose the apbledaw, but Chinese citizens were
excluded from such provision and it had limited #iality of Chinese citizens to make
contracts with foreign parti€d.It was not possible until the adoption of the 199@ntract

Law of China. Since then Chinese citizens are #bleecome parties to a foreign contract.
The party autonomy enables the parties to pretetoutcomes of their legal relations and

maintains the stability of their legal relations.

Article 126 of the Contract Law provides parties doforeign contract choose the law
applicable to contract, except as otherwise stipdlaby law. This article contains two
clauses?®
a) the party autonomy clause, and
b) the exception clause (this shall be applied toreatd such as Chinese-foreign Equity
Joint Venture Enterprise, Chinese-foreign Coopegatloint Venture Contract and
Chinese-foreign Joint Exploration and Developmeniatural Resources performed
within the territory of the People's Republic ofi@hwhen the law of the People's

Republic of China applies).

Chinese private international law is very closebnmected to the Chinese courts and their
judicial interpretation. This is result of unclgarovisions in laws. If the unclear provision
occurs, the Supreme People’s Court will fill thepday judicial interpretation. In order to

implement the 1985 Foreign Economic Contract Kde, $upreme People’s Court issued in

17 Zhang, M.: Choice of Law in Contracts: A Chinesgpfoach. Northwestern Journal of International L&w
Business, 2006, pp. 312-314.
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1987“The Answers to Questions about Application of Floeeign Economicontract Law of
China” (called “Answers”). Even through the Foreign Ecomo Contract Law was replaced
by the 1999 Contract Law, many opinions in “Answdrave influential and strong effect

upon Chinese courts.
3.2 “The closest connection” rule

If there is no choice of law made by the partiekin@ follows the approach 6the closest
relationship” to determine which law is to be applied. “The eltsrelationship” is influenced
in China by doctrine of ,the most significant reteaship“ incorporated in th®estatement
(Second) of the Conflict of Lawsthe United States.

“The closest relationship“ is in China neither defi in the 1986 Civil Code nor the 1999
Contract Law’’ The courts follow the interpretation of the Supeefeople’s Court in
~LAnswers*. It provides a list of laws applicablettte contract in absence of parties’ choice of
law. For example, a contract for the internatiosele of goods shall be governed by the law
of the place of the seller's business office attihee of contract conclusion. If the contract
was concluded at the place of the buyer’'s businésse, or the contract is made mainly
according to the terms and conditions stipulatedhgybuyer or on the basis of the buyer’s
bidding request, or the contract clearly providest the seller shall deliver the goods at the
place of the buyer’s business office, the law @f fiece of the buyer’s business office at the
time of contract conclusion shall apply.

Notwithstanding this guidance, a people’s court rapgly the law of the place to which the
contract was found to be the most closely rel&teehina follows rather flexible approach in

determination of governing law than rigid approach.
4. Conclusion
The inter-regional conflict of laws in China is agical result of the “one country, two

systems” policy after the return of Hong Kong in9I9%nd Macao in 1999. Both Special

Administrative Regions were established and by kwacted by the National People's

9 bid., pp. 315-318.
2 |bid., 324.
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Congress (Article 31 of the People’s Republic offahConstitution). Nevertheless, the most
articles of the Constitution will not be applied Htong Kong and Macao and both regions
continue to exercise independent legislative, jatliand adjudicate powers. In the area of
private international law, China has no jurisdiotim create national uniform inter-regional

choice of law rules and this jurisdiction belongsHong Kong and Macao.

Chinese private international law is “new” brandhlaw which has started to develop from
1980's and is closely related to the foreign bissirteansactions with foreign states and “open
economy”. China is influenced by foreign approactsesh as trend of party autonomy and
“the closest relationship” in the choice of appiitealaw.

Chinese private international law is in the proceksts development. There is no private
international law code and with the relationshipghvioreign elements deal the 1999 Contract
Law of the People’s Republic of China and the 1@88| Code of the People’s Republic of
China. Moreover, the Model Law of Private Internaal Law of China was approved by the
Chinese Institute of Private International Law g@udblished in 2000.
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