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Abstract

The article deals with two new European summarggedings established by the Regulation
(EC) No. 1896/2006 and Regulation (EC) No. 861/2007e European order for payment
procedure and small claims procedure shall offertie parties, beside the national
proceedings of particular Member States, alteregtiessibility for enforcing the cross-border
claims. The article also analyzes the impact of abeve mentioned Regulations on the

Slovak procedural law and their future applicatimthe conditions of the Slovak Repubilic.
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Introduction

One of the key prerequisites for developing andnta&iing the European Union the area of
freedom, security and justice is providing the spbe®d smooth recognition of foreign
judgments between the EU Member Stdt€sr this purpose and in order to provide the
parties of the cross-border disputes better actmegsstice with regard tocftoss-bordet
claims, two regulations have been recently adog®sjulation (EC) No. 1896/2006 of the
European Parliament and of the Council of 12 De@n2b06 creating a European order for
payment procedure (hereinafter referred to as “Réign on order for payment”) and
Regulation (EC) No. 861/2007 of the European Paeiat and of the Council of 11 July 2007
establishing a European Small Claims Procedureeifagter referred to as “Regulation on

Small Claims Procedure”, together hereinafter reféto as “Regulations”).

" Prispevok vznikol ako vystup grantu Eurépskej ksieiJean Monnet, pod nadzvom ,Eurépske medzinarodné
pravo sukromné‘¢. grantu 04/0193.
! Conclusions of European Council Meeting in Tammerd.5 and 16 October 1999



The above-stated Regulations establish the spemakdures for uncontested claims, or for
low value claims with cross—border implications-¢adled “small claims”). The judgments
rendered in these procedures, unified for all Mentbates except from Denmark, should
fully comply with the requirement of mutual trustthe administration of justice and, as such,
these judgments can be enforced without exequltmvever, the Regulations include only
basic framework of the procedure. The questionsstiptilated in the Regulations shall be
governed by the national procedural law of the Menthtates. This concept is based on the
presumption that legal orders of Member Statesudelsimilar simplified (summary)

proceedings concerning the uncontested pecuniamslor small claims.

In this article, we would like to deal with how thpplication of the Regulations will look like
in the legal environment of the Slovak Republic. Muuld also like to analyze, whether and
to what extent the application of Regulations iregfion would require the amendments of
Slovak procedural law. At the same time, we worydd confront our findings with the draft
amendment of the Slovak Code of Civil Procedurererily being prepared and discussed in

the Slovak Republic.

The Regulations provide, beside the national pra@dneasures, alternative possibility for
enforcing claims of the parties before the couftslember States. The choice between these
two alternatives of enforcing claims is up to tHaimant. The regulation provided by the
given Regulations, therefore, does not mean thendwization of the national procedural
orders of the Member States, but the special proeedvailable for the parties of the cross-
border disputes. The benefit of such procedurel stmlsist in smooth recognition and
enforcement of the judgment in any other EU Mentbate without exequatur. At the same
time, when drafting these Regulations, it was ofiemted out that, in comparison to similar
national proceedings, the costs of cross-bordeyutes are disproportionately higher (legal
services, interpreting, translation of documents;.)e These impediments should be
dismantled by the unified formalized European peciiegs?

2 Explanatory memorandum to Draft Regulation ondpean order for payment.COM (2004) 173 final, point
2.2.1.



The cross-border dispute (case) is defined iddhticaboth Regulations, as the one in which
at least one of the parties is domiciled or haliguasident in a Member State other than the
Member State of the court seised. The Regulationsad require this party to be a defendant.
Therefore, it is sufficient if the claimant has/hir residence in one Member State and the
defendant has his/her property in different MentBate, or if there is any other circumstance
establishing the jurisdiction of the court of arestiMember State. It should be pointed out
that in the original draft of the Regulation on @rdor payment, there has been no reference
on cross-border cases. However, Commission hastélken into account arguments pointing
out at the fact that Art. 65 of Treaty Establishitgg European Community enables the
Community bodies to take measures only in “civiltt&®s having cross-border implications”,

and has completed the draft regulation in this way.

The Regulations do not contain the entire set ofgaural rules. They stipulate only the basic
framework for the procedure on payment order andllsctaim procedure. The questions not
stipulated by the Regulations shall be governedhigynational law of the Member States.
This relates to the interpretation of particulanoepts (the concept of clearly unfounded
claim or inadmissibility of the claim — see poir? df the Preamble to the Regulation on
Small Claims Procedure), as well as to the courggaredure. Provided that these questions
are regulated on the Community level, such reguiaghall take precedence. Particularly, the
court jurisdiction shall be determined in accordamith the Council Regulation (EC) No.
44/2001 of 22 December 2000 on jurisdiction and téeognition and enforcement of
judgments in civil and commercial matters (heremrafeferred to as “Regulation Brussels
[.”) Such procedure is explicitly stated in Art.d the Regulation on order for payment,
where, at the same time, the court jurisdictioomizdified for the purpose of payment for

order procedure in consumer contracts” displites.

In Regulation on Small Claims Procedure, thereaserplicit reference to establishing the

court jurisdiction according to provisions of Regfitn Brussels |. Therefore, the situation

% See BOGDAN, M.Concise introduction to EU Private InternationalwaEuropa Law Publishing, Groningen
2006, p. 87 and foll.

* The provision that the consumer can be sued onthé state of his/her residence is undoubtedfavor of
consumer’s protection. However, it is then questibe why the similar protection is not grantedeaist to the
employee (these categories enjoy protection eithethe field of procedural law — Regulation Brusdel as
well on the field of conflict law — Rome Conventiari 1980). On the other hand, this invokes question
whether the eventual prorogation agreement made tivé consumer will not be automatically invaliceS
for instance, L. de Tejada, M. — D" Avout, Les non-dits de la procédure européenne d’injonatie payer
In: RCDIP 2007, No4, p. 723 and foll.



would be different here. Regulation Brussels bhsiously to be applied due to its generally
binding character, however, the judgments underuRégn on Small Claims Procedure
could be rendered also by the court of the MemltateSvhich established its jurisdiction
under its national law in cases not covered by Rdigm Brussels I. (Art. 4 of Regulation
Brussels .} In connection with the definition of the crossiber cases in Regulation on
Small Claims Procedure, in these cases it will bssible to render judgments in summary

proceedings enforceable in any other Member Statkout any further formal requirements.

We presume that the interpretation of the key cptscalready provided by the European
Court of Justice in relation to Brussels Conventmm Jurisdiction and Enforcement of
Judgments on Civil and Commercial Matters of 196&8ing the predecessor of Regulation
Brussels I., will be in accordance with the aboiteet case-law of the European Court of
Justice. Particularly, this concerns definitiorcoil and commercial matteysvhich is crucial
for the application of Regulation BrussefSThe subject matter of the Regulation on order for
payment and Regulation on Small Claims Proceduxeiig similar to the subject matter of
Regulation Brussels I. The most important diffeenonsists in the partial exclusion of non-
contractual claims from the subject of the Regataton order for payment. Similarly, the
Regulation on Small Claims Procedure shall notygpgntrary to Regulation Brussels 1., to
matters concerningpter alia, the employment relationship, tenancies of immévalpoperty,
except of actions for monetary claims, violationpoivacy and rights relating to personality,

including defamation.

Similar to Regulation (EC) No. 805/2004 of the Epgran Parliament and of the Council of 21
April 2004 creating a European Enforcement Ordewufocontested claims, both Regulations
pay attention to the transparent method of semiabcuments (Art. 13 and 14 of Regulation
on order for payment, Art. 13 of Regulation on Snfalaims Procedure). The given
provisions represent the compromise between theéegiron of the other party to the
proceedings on one hand, and the interest to esaimeth proceedings with reduced costs in

cross-border cases on the other. Threfore, the IR@Bmus provide, beside service attested by

® |If the defendant has not his/her residence onethigory of the Member State, Regulation Brusseshall not
apply. Against such defendant, it is possible tphagphe rules of so-called exorbitant jurisdictidrgsed, for
instance, only on the fact the defendant is citinérthe state of forum. See Gaudement -Tallon, Li¢s
Conventions de Bruxelles et de LugaRaris, L.G.D.J., 1996, p. 56 and foll.

® Point 16 of the Preamble to Regulation on Smadir@$ Procedure explicitly refers to the interpiietabf
Regulation Brussels I. concerning the concept ofifterclaim”.



an ackowledgment of receipt, also other methodseofice providing “very high degree of
likelihood that the document served has reacheatiitsessee”.

If the European order for payment or claim formsmall claims procedure have been served
by a method without proof of receipt by the defartqzersonally, both Regulations explicitly
provide the possibility for the defendant to apfdy a review of the judgments rendered in
such proceedings (Art. 18 of Regulation on Sma#i@t Procedure). In case of European
order for payment, this is possible even after élxpiry of the time limit for lodging a
statement of opposition to European order for paynfart. 20 of Regulation on European
order for payment). In case of small claims procedthe provision of Art. 18 of Regulation
on Small Claims Procedure raises question, whetigeremedy stated in Art. 17 thereof shall
be admissible for the parties only in cases whereice has not been provided by a method
with proof of receipt in situations described intAt82 From preparatory works leading to
the adoption of Regulation on Small Claims Proceduis obvious that such an interpretation
shall not apply and the given provision shall pdavithe observance of certain minimum
standards of serving documents. However, Membdes$Siaill have to amend their national

law accordingly.

The Regulation on Small Claims Procedure has atsorbe the source of newly proposed
legal regulation in the Slovak Republic. The deaftendment of the Code of Civil Procedure,
currently being prepared and discussed in the &l&epublic, which should enter into force

on 1 July 2008, is undoubtedly based on the abosmtioned EC regulation. Based on this,
the draft amendment of the Slovak Code of Civildedure introduces some concepts and
institutes provided by the Regulation on Small @&iProcedure also to the Slovak national
law. Regulation on Small Claims Procedure, whick Haect effect in EU Member States

and, therefore, no transposition by the national ddthe Member State is required, regulates
the small claims procedure in cross-border matt€ms. the other hand, the proposed

amendment of the Slovak law introduces also to &tgwocedural law the concept of small

" Point 20 of the Preamble to Regulation on ordepéyment

® This interpretation is supported also by Art. 2§ ¢f Regulation on Small Claims Procedure, accaydd
which if none of the grounds referred to in parggrd apply, the judgment shall remain in force,\vice
versa the judgments shall be null and void if theren® of the reasons laid down in paragraph 1.



claims’, whereas the creators of the draft amendment Hefigitely inspired themselves by
the European law regulation. According to the statet of the submitter of the concerned
draft amendment, Ministry of Justice of the Slowdgpublic, the aim of this new institute is
to strengthen the principle of promptitude andogficy of the civil proceedings and to

provide the prompt administration of justice andsth enforcement of law.

After the amendment of Code of Civil Procedure eniito force, the small claims procedure
will extend the list of so-called summary proceggdirin Slovak civil procedural law, which
are known also in the European law (e.g. Europederdor payment procedure or European
small claims procedure)De lege latasummary proceedings in the Slovak Republic include
order for payment procedure and order for payméhobexchange (cheque) procedtire
Beside these and based on Regulation on Small €IRmocedure, the summary proceedings
in the Slovak Republic shall be completed with simeall claims procedure (in non cross-
border cases). Moreover, the submitter of the dnaiéndment of the Code of Civil Procedure
intends the summary proceedings to cover all maftarfulfillment, since for the time being

it is possible to issue the order for payment oinlycases where petition to commence
proceedings claims aright to the payment of apecy amount. According to newly
proposed Art. 172 (1) of Code of Civil Procedutee tourt will be entitled, even without an
explicit request by the claimant and without hegrof the defendant, to issue order for
fulfillment®?, if it is claimed to be decided on fulfillment ah obligation arising from law,

legal relationship or breach of the law.

In such significant expansion of the summary prdoegs in the Slovak civil procedure,
which is definitely influenced by the European sedary law rules, one can see the tendency
of growing declension from traditional principle$ a@vil procedure, such as principle of
contradictory procedutg and principle of oral and immediate procedure. lyQime will
show, whether this would not mean also the breddheoprinciple of “equality of arms” in
civil procedure, because the experience in thegkl®epublic leads to the conclusion that in

summary proceedings the guarantee that the payforentder corresponds with the real state

® The draft amendment of Code of Civil Proceduresube notion yeci s malou hodnotou spdrar ,bagaténé
pohladavky.

19 Explanatory report to the draft amendment of CofleCivil Procedure. Special part, point 29 (§ 83a)
available on www.justice.gov.sk

2 1n Slovak konanie o platobnom rozkdzand ,konanie o zmenkovom (Sekovom) platobnom rozkaze

121n Slovak fozkaz na plnenfe

31n Slovak kontradiktérnos konanié



of matter is significantly diminished.Not rarely it is decided by the order for paymentthe
lapsed claims, fault or objectionable claims. Tlededse of the defendant in the form of
protest is, indeed, possible, however, it is subjecthe court fee in the same amount as
petition to commence proceedinyslf the amount of (very often disputable) pecuyiar
claims is high, it sometimes causes even liquidagiroblems for defendants. Despite of this
negative experience, according to draft amendmér@aale of Civil Procedure, it will be

possible to decide by order also claims for maltéuiéiliment.

The small claims procedure, as the form of summpaogeedings, will be entire novelty in the
Slovak procedural law, criteria of which are, fbe time being, not known and these will not
fully correspond with the conditions of small clanprocedure in cross-border cases
according to Regulation on Small Claims Procedumedraft amendment of the Code of Civil
Procedure, small claims are defined as claims, chvthe value of the claim without
attribution on the day of submission of the petitio commence proceedings does not exceed
the amount stipulated by special law. The precmmeumt of so-called small claim in Slovak
civil procedure, which is stipulated for EUR 2.000 cross-border cases, is therefore not
known today. Matters related to the social secudaty procedure on revision of the
judgments rendered in arbitration proceedings atecansidered to be small claims. This is
significantly narrower limitation of what is notmsidered small claim than the one stipulated
in Art. 2 (1) of Regulation on Small Claims Proceslun matters concerning cross-border

implications.

In order to strengthen the principle of promptitiae efficiency of the civil proceedings (to
the detriment of the principle of contradictory amel proceedings), rules similar to those
stated in Regulation on Small Claims Procedurecfoss-border cases are being introduced
for domestic small claims procedure, too. For insga it will not be required to schedule the
hearing in small claims procedure. The court skahedule a hearing only if the court

considers the hearing useful, or if required smbg of the partie¥ Similarly, based on the

14 KRAJCO, J. a others.: Code of Civil Procedure. Commgntarvolume. EUROUNION, Bratislava, 2006, p.
433.

15 6% of the value of the case, at least SKK 50@@gt SKK 500.000 in civil matters, in commerciaters at
least SKK 2.000, at most SKK 1.000.000.

'® Compare Art. 5 of Regulation on Small Claims Pchoe



European legal regulation, also in domestic casesourt may hold an oral hearing through
videoconference or other communication technoléggdhnical means are availabfe.

According to newly proposed wording of Art. 150 (f the Code of Civil Procedure, the
court shall not award costs of proceedings to theessful party to the extent they were
unnecessarily incurred or are disproportionatehto dlaim in small claim procedut® The

aim of this provision should be the enforcementit@ claim with lowest possible costs,
whereas the interest to continue in the proceedbegsause it is for the benefit of legal

counsel due to counsel’s fee, must not preVail.

According to the draft amendment of the Code ofil(Rvocedure, in small claims procedure
the appeal shall not be admissible, except frorapgreal against the verdict on costs in order
for fulfillment. Despite of the fact that it is neiplicitly stated in draft amendment, we do
presume that such inadmissibility of an appeal resgaihe judgment of the court in small
claims procedure shall relate also to the judgnmentlered in the European Small Claims
Procedure, since under Art. 17 of Regulation on|B@laims Procedure, the admissibility of
an appeal shall be assessed according to the abporcedural law of the Member States.
However, at the same time point 31 of the Preambléhe Regulation on Small Claims
Procedure stipulates that there should be minimiamdsirds for the review of a judgment in
situations where the defendant was not able toesbrihe claim. It is, indeed, questionable
whether the total exclusion of an appeal in smalhts procedure will not be contrary to this
recommendation stated in Preamble to the RegulatmoSmall Claims Procedure, or to the

right for effective remedy as a part of the right & fair trial.

One of the contingent questions will be the onecadts of proceedings. This question is
regulated neither by Regulation on order for payimear by Regulation on Small Claims
Procedure. The Regulations reserve it for natigmatedural law of Member States. For
instance, in case of European order for paymennsigthe consumer with his/her residence

on the territory of the Slovak Republic, the Slowakirt shall have the jurisdiction, however,

" Compare Art. 8 of Regulation on Small Claims choe

18 Compare Art. 16 of Regulation on Small Claims Rohae

19 Explanatory report to the draft amendment of CodfleCivil Procedure. Special part, point 49 (§ 150)
available on www.justice.gov.sk



the claim itself may be for a rather high amountareign currency. Therefore, the consumer
would be then obliged to pay significant court fieéoreign currency?®

Conclusion

Two recent European regulations, Regulation onrdiatepayment and Regulation on Small
Claims procedure keep number of issues open. Eaintthe Regulations in question enable
considerable divergence due to the discrepancieational procedural orders. Moreover, the
Regulations contain several provisions which madIlé the future to the breach of the
equality or legal certainfy of the parties of the given proceedings. Sincayapproximately
half a year remain to the start of the applicat@dnRegulations, we will see how their
application will look like in practice of particulélember States and how this application will
be influenced by national procedural orders aod-versa
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