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Abstrakt

Cilem tohoto pispevku je @iblizit ¢ten&i sowasné podminky pro umisim mezinarodnich
investic v Uzbecké republice. Uvodrfast Fispivku popisuje historické a geografické
souvislosti ovliwujici investovani v této zemi. Druh#@ast prace se&nuje jednak obeen
problematice mezinarodniho investovani a mezindraxbinrany zahragnich investic a
souwtasre i specifikim investovani v Uzbekistanu. Tatést se rovéZ zabyva vyvojem pravni
Upravy zahragniho investovani a jejim s@asnym stavem. Z&vecna ¢ast prace poukazuje

na rekteré problémy, se kterymi se zahkamiinvestdi v Uzbekistanu stale potykaji.
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Abstract

The purpose of this paper is to give the readesvanview of the current legal conditions for
placing foreign investments in the Republic of Udbtan. Its first part describes the
historical and geographical predispositions whith sffect international investing in this
country. The second part deals with internationaéstments and their protection in general,
as well as with specifics of placing investmentdJrbekistan. This part also deals with the
evolution of law on international investments ahditt protection. The final part then points

out some of the problems the foreign investors havee dealing with.
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Introduction
Uzbekistan and other Central Asian Countries sonexti seem to be forgotten by most

European foreign investors when looking for a plexéwvest their capital. This is true even



though the Central Asian republics are strategidaltated and land-locked between Europe
and Asid. The question arises if it is so because thesitores are geographically quite far
from Europe, because of a fear that Central Asiesduwot offer a secure environment for
foreign investments or simply because of not haverpugh information about these
countries, their investment legislation and thetual capability of enforcing such legislation.
The purpose of this paper is to provide introductorformation about the investment
legislation of Uzbekistan, its implementation inagiice and also to point out specific
problems the foreign investors have to deal witbegplacing their investment in this country.
The first part of my paper will briefly describeeticountry’s location and history. Its purpose
is to make sure that the reader is provided witleat a basic knowledge of the geographical
location of Uzbekistan and its historical backgrduecause both of these are important for
further elaboration on as well as for understandigginvestment issues in this country. The
second part will introduce some basic facts conngrthe transfer of international capital and
the main means of international investment prodectin the final two parts of my paper |
will move onto discussing the current investmegtdition and the problems connected with

its application in practice.

1. Geography and History of Uzbekistan

Uzbekistan is the geographic and economic hearCeaftral Asia. With its population
exceeding 27 million peoglgit is the biggest markéamong other Central Asian countfies
Lying on the ancient Silk Roddetween Europe and the Far East, the cities ofafi@nd,
Bukhara and Khiva have been centers of commerce temute for centuries and have
undergone revivals since the dissolution of thei@dyvniorf. Uzbekistan is the only country
to border each of the other four Central Asian bdipg, as well as Afghanistan and therefore
offers an easy access to the entire Silk Road maflaer 142 million people.

Since 1865 until the revolution in 1917, the temtof today’s Uzbekistan was under the rule
of Russian Tsar. In 1917 these regions initiallpmarted the Bolshevik revolution thinking

they could achieve independence from Russia. Wkahzing that independence was not

! Dowling, M., Wignaraja, G Central Asia After Fifteen Years of Transition: @th, Regional Cooperation,
and Policy Choiceffice of Regional Economic Integration, AsianM@®pment Bank, 2006.

2 Which is approximately half of the whole populatiof Central Asia. www.mzv.cz

% GDP of Uzbekistan is currently approximately 1@dn USD (12 billion in 2004, 12.9 billion in 20Q%nd
approximately 11 billion in 2006)

* Kazakhstan, Tajikistan, Kyrgyzstan, Turkmenistan.

® Uzbekistan has been the Gross roads of the mesiriemt trade route in history, the Great Silk RdaNDP,
InvestmenGuide to Uzbekistar2007

® Baker & McKenzie — CIS, LimitedDoing Business in Uzbekistafanuary 2007



possible, the nationalist opposition managed taefothe Soviet military to withdraw.
Nevertheless, the Soviet military power eventuphgvailed. On 27 October 1924 the Uzbek
Soviet Socialist Republic was created, and in M@%5lit became part of the Union of Soviet
Socialist Republics. On 29 August 1991, 10 daysrafie collapse of the anti-Gorbachev
coup in Moscow, an extraordinary session of ther&up Soviet voted to declare the
Republic independent, and changed its name to ¢paititic of Uzbekisteh The Republic of
Uzbekistan then declared its independence of théeStnion on 31 August 1981 After
gaining the independence, the country was supposkeecome “the Tiger” with the strongest
economic potential among the former Soviet repdbliwhich would be able to take the
biggest advantage of foreign investments inflowmpared to Central and Eastern European
post-communist countries which were able to attthetforeign investors to their territories
and to take advantage of the world’s policy of ldization of cross border investments,

Uzbekistan was unfortunately less ready to dd. so

2.1. International investing

The transfer of cross-border investments has beeodaly reality of today’s more and more
globalized world. In order to promote internatiomalestment exchange, the states insist on
mutual facilitation of transfer of internationalptal and are trying to take all advantages
connected with the inflow of foreign investments.

For developing countries, the placement of foraigrestment in their territories does not
mean only acquiring financial capital, but also gpportunity to strengthen the stagnating
economy, acquiring the latest foreign technologascreasing unemployment, as well as
raising the qualification of the laborers and maragmployed by foreign comparlfiesThe

" Even though the armed struggle for independeniéraged until the early 1920s. PriceWaterhouseCompe
Business and Investment Guide Uzbekistan 2007

8 PriceWaterhouseCoopeusiness and Investment Guide Uzbekistan 2007

® Uzbekistan is a presidential republic with bicaahelegislature. The country is a member of the
Commonwealth of Independent States (CIS), the dritations, the International Monetary Fund, the M/or
Bank, the European Bank for Reconstruction and @@weent, the Organization for Security and Coopenat
in Europe, the Asian Development Bank, the Orgdiumaof the Islamic Conference, and several other
international organizations. Baker & McKenzie — Cli8nited; Doing Business in Uzbekistaianuary 2007

10 Upon its declaration of independence in Septemi9&r, the Republic of Uzbekistan appeared poiséakie
the lead among its Central Asian neighbors in etitrg foreign investment”. Newman, Anvesting in

Uzbekistan: A Rough Ride on the Silk R&lLaw & Pol'y Int'l Bus. 1998-1999

1« ess than a decade after independence, Uzbelistmrfallen far short of investors’ initial expetas. In
comparison with other Central Asian nations — paléirly Kazakhstan — Uzbekistan has failed to lare],

more revealingly, to retain foreign investment”viean, A.,Investing in Uzbekistan: A Rough Ride on the Silk
Road 30 Law & Pol'y Int'l Bus. 1998-1999

12 For transitional economies foreign direct investts (FDI) has a special significance as it caelacate the
modernization of their economies not only throughital inflows but also through the transfer otteslogy

and business and management skills*. UNDRestmenGuide to Uzbekistgr2007



advantages for foreign investors lie especiallthe opportunity to use cheaper labor force in
the host state, opportunity to enter new marketisadso getting an access to natural resources
which are not available in his home country. Theeifgn investors, however, don't feel
comfortable to invest in foreign territory, unlabgy feel that their investment is sufficiently
protected against non-commercial risks. One ofititispensable conditions for attracting
foreign investments is therefore the creation ebfable legal environment in the host state.
In order to stimulate international investing, thtates are usually concluding bilateral
investment treatiéd accessing to multilateral treaties dealing witteinational investment
protection and passing national legislation aimédgratection and promotion of foreign
investment¥. Any country should however bear in mind at athés that the sole
acceptance of international obligation in form of imternational treaty or by passing
national investment legislation, is not sufficiemhd that the protection embodied in
these legal acts has to be effectively promotegdractice. The host country has thus an
important duty to guarantee an appropriate provectof foreign investors property
placed at the host state’s territory. Such protecturrently lies especially in providing
foreign investor with such treatment as is guaradtdy investment treaties and
investment legislation. Breach of these obligatiéesds to international responsibility
of the host state and creates an investor’s rigltidim compensation at a national court
or agreed arbitral tribun&l

2.2. Investing in Uzbekistan

2.2.1. Investment legislation

As for any other country, foreign trade and investincould be the major driving force for
Uzbekistan, which would help to attain higher andrensustainable economic growth rates
through supporting economy modernization and itsuctiiral adjustment, creating
employment, providing more opportunities for donwesprivate sector, facilitating
competition, transferring skills, knowledge andhiealogy, eté’. It is obvious that there is a
great need to promote foreign trade and at the saneeattract foreign investments. After the

collapse of the Soviet Union, the government ofititiependent Republic of Uzbekistan did

1330 called ,Bilateral treaties on reciprocal proimotand protection of foreign investments®,

% International Convention on Settlement of InvesttriRisputes between States and Nationals of OtteeS
(the Washington Treaty), The Soul Treaty on Muiéital Investment Guarantees Agency, Energy Charter
Treaty.

15 As was for instance the case in C.M.E. v the C&epublic (2002) in which the Czech Republic wasi

in breach of investment treaty treatment standandshad to pay compensation of about USD 300 milion
®UNDP; Capacity Building and Strenghtening Foreigade in Investment Promotion Institutions in

Uzbekistan



realize the chance and carefully began openingldloe for market economy and working on
improving business climate to become favorablaifimestic and foreign investdfs

The first piece of Uzbek investment legislation eged in 1994 when “the Law on Foreign
Investments and Guarantees of Foreign Investorwify¢t(hereafter 1994 FIL) was passed.
This initial law was replaced four years later bg Laws On Foreign Investments and On
Guarantees and Measures for the Protection of Rmfiftoreign Investors which was adopted
on 30 April 1998 and which currently provide thegdé framework for international
investment in Uzbekistdh These laws specify the means of foreign investors
participatiort®, the conditions governing repatriation of profitsd earnings as well as the
general rights to and guarantees of foreign investdhese laws distinguish between
“enterprises with foreign participation” and “ergdases with foreign investment which
qualify to receive certain benefits. It is statbdrein that in order to create “an enterprise with
foreign investment”, the charter capital of theitgninust be at least USD 150,000, at least
one participant must be a foreign legal entity &oreign investor owns at least 30 % of the
total charter capital. All other enterprises withdign investments which do not meet these
criteria are considered to be “enterprises witleifgm participation”. In addition to national
legislation applicable to foreign investments, Udbtan has also signed a number of bilateral
investment treaties on reciprocal promotion andtgmtion of investment (BIT&} which
complement the national legislation aimed at prtotac and promotion of foreign
investments. The content of these treaties istioadil. They contain the scope of definition
of covered investment, admission and establishmaegtment of foreign investment
(national treatment, most-favored-nation treatmefaiy and equitable treatment, non-
discrimination), compensation of damages to thestor in emergency events, prohibition of

expropriation of the investment except for extramady cases, guarantee of transfer of funds,

17 After declaring independence the Government agtbpt gradual approach to its transition to market
economy. UNDP, Investmefuide to Uzbekistar2007
18 The main legislative acts concerning the rights @sponsibilities of foreign investors consist of:
« Law of the Republic of Uzbekistan ,,On foreign intragnts” No. 609-I, 30. 04. 1998
e Law of the Republic of Uzbekistan ,On investmentidaties” No. 719-1, 24. 12. 1998
» Law of the Republic of Uzbekistan ,On guarantees mxeans of protection of foreign investors' righs
No. 611-1, 30. 04. 1998
» Law of the Republic of Uzbekistan ,On protectionimiestors' rights in equity market* No. 262-1l,.30
08. 2001
9 Such are acquiring share in an existing compangdsiicipating in auction or tenders organised urie
privatisation program, acquiring share in an emgstompany by direct negotiation with the ownerghefshares
(or by purchasing shares on the stock market), ifaggra joint venture with an Uzbek enterprise orividlal,
establishing a new, wholly owned comany etc. PriaehouseCooperBusiness and Investment Guide
Uzbekistan 2007
20 By 1 January 2007, Uzbekistan has signed BITs #8tiStates (including a BIT with the Czech Repyblic
UNDP, InvestmenGuide to Uzbekistar2007



and dispute settlement mechanism, both state-ataténvestor-state arbitratithn The body

of Uzbek investment law therefore consists of bathonal and international legal norms.

2.2.2. Current Issues of Uzbek Investment Legislain

The biggest problem foreign investors faced in Wian during the early 1990s, was the
legal uncertainty caused by high frequency of itwesit legislation’s chang&s The first
piece of investment legislation which was purportedcchange this situation was the above
mentioned “Law on Foreign Investments and Guarantafe Foreign Investors Activity”
passed in 1994(1994 FIL). The 1994 FIL introdusedcalled “grandfather clause” which
gave the foreign investor the opportunity to opt @uany piece of legislation passed after the
registration of its company in Uzbekistan which piairs the conditions of investing®The
1994 FIL guaranteed foreign investors protecti@mfrsuch changes for “a period of no more
than ten years”. The new investment law passeddB&t (hereafter 1998 FIL) fixed the
period of protection from these legislative changedull ten yearS. Despite these great
sounding provisions, the real situation was somewliterent. The foreign investors were in
reality not able to take advantage of this provisizecause the negative effect of any
subsequent legislation was determined by the Uabéhorities themselvés

According to the 1998 FIL the foreign investor Hhe right to freely transfer his hard
currency income to and from Uzbekistan. The 1998tkén, however, adds that such right
exists “pursuant to the legislation of the RepublidJzbekistan” and therefore introduces an
additional condition which is to be determined lmjidwing Uzbek legislation. This is in
contrast with the right guaranteed by Uzbek investimlaws to freely (and “without
restriction whatsoever”) to repatriate profits ofdign investors from Uzbekistan. The above
mentioned provision thus grants (ad&rthe Uzbek authorities a great amount of discretio

to restrict the freedom of profit repatriation lzagly at any time. International investors has

2L As far as dispute settlement mechanisms are coeder is important to note that Uzbekistan is anfoer of
the International Center for the Settlement of btieent Disputes, as well as a signatory partye¢dl®568
United Nations Convention on the Recognition antbErement of Foreign Arbitral Awards. UNDP, Investimh
Guide to Uzbekistagr007

22 A primary complaint of foreign investors was tlegal uncertainty caused by the remarkable frequeriih
which the Uzbek government adopted new laws aneglalspld ones.” Newman, Anvesting in Uzbekistan: A
Rough Ride on the Silk Ra&D Law & Pol'y Int’l Bus. 1998-1999

2 Article 11 of 1994 Foreign Investment Law

?* The Laws on Foreign Investment and On GuararaeesMeasures for the Protection of Rights of Fareig
Investors”, adopted on 30 April 1998.

% Article 3 of 1998 FIL

% As can be implied from this fact, there has begreat scope of discretion on part of the auttesitind their
objectivity was unfortunately doubtful (commenttbé author).

" See footnote 26



to realize and be aware of the fact that immedratesfer of hard currency capital is not going
to be possible due to pertaining problem with hatdrency conversion and that the
conversion and transfer of hard currency profit oluthe country is in reality not as simple
and can last for several morfther even longér. As can be implied from this fact and as was
already mentioned above the conversion and follgwiepatriation of profit can be very

burdensom¥.

Conclusion

As can be implied from all of the above, the inmestt climate of Uzbekistan is far from
being perfect. In spite of the current reality hevernment realizes its need to attract more
foreign investors in order to start up the econdowards greater growth. At the same time
Uzbekistan has quite a lot to offer to foreign istoes as well. As was written already in the
first part of this paper, the Republic of Uzbekisia strategically located between Europe and
Asia and has access to market of more than 142omifleople. Uzbekistan has quite rich
reserves of natural resources and also quite dneagducated (and youtlylabor force. All

of these facts should make the country enoughcéiteafor foreign investors. However,
international investors are still coming very slgwspecially due to the belief that investing
in this country is still too dangerous. The firg¢s the country has undertaken in order to
change this perspective was to begin creating atsomal investment legislation and also
concluding bilateral investment treaffesThe persisting problem, however, still lies ire th
frequency of legislative changes and the possthdftadministrative interference in foreign
investor’'s business. Any potential investor thus tarealize that establishing in Uzbekistan
will not be easy and has to be ready to face tlewealmentioned problems with patience.

However, if the investor will be able to do thaie reward for his patience may be very good.

2 According to information received from a countrgmager of an international company based in Tashien
conversion lasts six months.

29 Information provided by the Ministry of Foreignfafrs of the Czech Republic. www.mzv.cr

% The Uzbek investment laws often employ disingesuaatic of granting a right, then qualifying thight in
such a way as to eviscerate it. Newman,ivesting in Uzbekistan: A Rough Ride on the SiladR30 Law &
Pol'y Int'l Bus. 1998-1999

31 “The labor force of Uzbekistan possesses a numibienportant characteristics; it is ample, literateung and
highly trainable according to the internationaluiggments of the global office”. UNDP, Investm@uide to
Uzbekistan2007

32 As of in January 2007, Uzbekistan has signeddsginvestment treaties on reciprocal protectioth a
promotion of foreign investments with 48 countrig®lDP, InvestmenGuide to Uzbekistar2007
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