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Abstract

The contribution deals with three main aspectsooking for the law applicable to non-
contractual obligations. Firstly it focuses on #h®rt history of this process, then introduces
the justification for the regulation and finallygsents the scope of the general rule cointained
in Article 4.
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1. The beginning of the european cooperation ii ciatters

Treaty establishing the European Economic Commudign't empower the European
Economic Community in competencies to establishiapei law. Only the article 220 of the
TEEC stated that the members of Community coulceta#le, if neccessary, the negotiations
concerning the simplification of formalities in theatter of mutual recognition and execution
of judgements and arbitral awatds

Taking the foregoing into account the members ef EHEC could cooperate in civil matters
only by the way of international conventions. Thstfproject of the Convention on the law
applicable to contractual and non- contractual galtions was announced in 1972 r. The
accession of Great Britain and Ireland to the EBGsed the limitation of the Convention's
scope only to the law applicable to the contractisdiations.

But it was Treaty on European Union from Maastristich placed the cooperation in civil
matters in the so called Third Pillar of the EU.cAdding to the article K.1 paragraph 6 of this
Treaty, for the purposes of achieving the objestied¢ the Union, in particular the free
movement of persons, and without prejudice to tbevgrs of the European Community,

Member States shall regard as the matter of cammerest judicial cooperation in civil
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matters. Unfortunately the basic tool of cooperation ire tithird Pillar was still the
international convention.The Third Pillar maintainen intergovernmental lawmaking
structure. While Member States had a general oginitiative, that of the Commission was
more limited and the European Parliament playednénmal role’.

In October 1994 the European Council announcedptha which aim was to establish
european regulation concerning the law applicablean-contractual obligations. In 1998 the
Member States received the questionnaires workdddaung the four meetings. The
guestionnaires led to the preliminary project & tonvention on the law applicable to non-
contractual obligations. In the same time the EeampCommission introduced the other
project prepared by the European Private Internatibaw Group ( GEDIP) in the frames of
the project Grotius.This project referred the soha of the Rome Convention from 1980 on
the law applicable to the contractual obligations ibalso introduced the new ones. Firstly it
permitted the choice of proper law after the daenagcured. Secondly, in the lack of the law
chosen by the parties, it permitted the claus@®ttosest connetion

Unfortunately the project never came into forcee Tmocess of preparing its next versions
showed all the weaknesses of the solution adoptetia Treaty on European Union. The
basic tool of cooperation remained the internati@oavention what made it ineffective. The
text of such a convention usually wasn't ratifigdthe all Member States and the whole
project collapsed

The second problem was too limited participationthe european institutions. They could
only initiate the negotiations and consult the peois but they couldn't lead the official
works as they didn't have proper competencies.

Everythig changed when the Treaty of Amsterdam carteeforce in May 1999. The new
Title 1V transfered the cooperation in civil mateirom the Third Pillar to the First one.
Currently the art. 61 states that in order to distalprogressively an area of freedom, security
and justice, the Council shall adopt measures enfibld of judicial cooperation in civil
matters as provided for in Article 65. AccordingAdicle 65 measures in the field of judicial
cooperation in civil matters having cross-bordeplications, to be taken in accordance with
Article 67 and insofar as necessary for the prdpectioning of the internal market, shall

include: (&) improving and simplifying: the recatipn and enforcement of decisions in civil
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and commercial cases, including decisions in exdigjal cases, (b) promoting the
compatibility of the rules applicable in the Meml&tates concerning the conflict of laws and
of jurisdiction, (c) eliminating obstacles to theaogl functioning of civil proceedings, if
necessary by promoting the compatibility of theesubn civil procedure applicable in the
Member States

On the basics of this Article the problem arosthd European Union had the competencies
only to create the norms of competences whichrnedeto the acts which happened within
the territory of the Community. The European Consiois acknowledged that such norm of
competence were universal and could also indidaelaw of the third country, otherwise
their use would be very limit&@®n the basics of this article the European Coumtithe 3
December 1998 accepted so called Vienna Action Rlanh aim was to create proper tools
of Community Law reffering to competence faw

Thanks to the solutions of the Treaty of Amsterddma Member States could use the
regulation as a mean of unifying of the internadilgprivate law. According to the Article 249
of the TEU a regulation shall have general appbeatlt shall be binding in its entirety and
directly applicable in all Member Stat4n this way all Member States are forced to apply
solutions adopted by regulations.

In May of 2002 the European Commission introduttedpreliminary draft of regulation on
law applicable on non-contractual obligationseTdraft was opened to discussion and in
2003 r. the European Commission, after taking auosideration all comments and remarks,
published the project and sent it to the EuropearirRent. In the meantime the Hague
Programme, adopted by the European Council on Seiber 2004, called for work to be
pursued actively on the rules of conflict of lavegarding non-contractual obligations (Rome
II).The regulation follows the private internatidiaw of many european countries. It was
officially published on the 11th July 2087

2. The need for Rome lI

Recitals 2 and 3 of the draft Regulation refehi® Vienna Action Plan 1998 and the Tampere
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Summit 1999. In 1998 the Council and Commissionpéetb an Action Plan on how best to
implement the provisions of the Amsterdam Treatyamnarea of freedom, security and
justice.[24] That required, within two years, "diagy up a legal instrument on the law
applicable to non-contractual obligations".

Following the Tampere Summit, in November 2000 @muncil of Ministers adopted a
Programme of measures to implement the principlemotual recognition in civil and
commercial matters. This is also cited by the Cossion as part of the political mandate for
Rome Il. It quotes the programme as saying thanbarsation of conflict of laws measures
are measures that "actually do help facilitateithplementation of the principle” of mutual
recognition.

Paragraph 9 of the Protocol on the Application & tprinciples of Subsidiarity and
Proportionality states: "Without prejudice to itght of initiative, the Commission should: -
except in cases of particular urgency or configeityi consult widely before proposing
legislation and, wherever possible, publish comasiih documents ...". The Commission did
not publish a Green Paper. It is true that it mii@d a draft text and invited comments. The
Commission also held an oral hearing at which estd parties could hear and respond to

the Commissiolf.

3. The position of the regulation Rome Il withinvyatte international law

Private international law (sometimes referred tdhas conflict of laws) deals with disputes
between private persons, natural or legal, arising of situations having a significant
connection or connections to more than one couRriate international law covers three
basic types of rule:

—ijurisdictional rules (which country's courts caaaha case);

—choice of law rules (which country's law will theurt which hears the case apply);
—rules relating to the recognition and enforcenwntudgments of foreign courts (when will
a court in one country enforce the decision of @ricim another country).

There already exists within the European Union staldished body of private international
law rules of the first type and the third type. A&s the second type, the 1980 Rome
Convention on the law applicable to contractuaigattions ("Rome 1") lays down choice of

law rules for contractual claims. The rules aredbig on all Member States.
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4. General rule

General rule of the non-contractual liability ispeassed in Article 4. Paragraph 1 of this
article states that unless otherwise providedirfathis Regulation, the law applicable to a
non-contractual obligation arising out of a torticteshall be the law of the country in which
the damage occurs irrespective of the country irckvkhe event giving rise to the damage
occurred and irrespective of the country or coestin which the indirect consequences of
that event occur.

The concept of a non-contractual obligation variesn one Member State to another.
Therefore for the purposes of this Regulation nont@ctual obligation should be
understood as an autonomous concept. The confletaorules set out in Regulation cover
also non-contractual obligations arising out oficsttiability’®. Moreover the regulation
doesn't explain the term ,damage”. In the case @aGBritain it can cause problems. Drs
Crawford and Carruthers (University of Glasgow)med to the difficulty caused by the use
of the word "damage" which in English and Scots laay cover (i) the wrongful act or
omission; or (ii) the consequential IdSs.

The requirement of legal certainty and the needatqustice in individual cases are essential
elements of an area of justice. This Regulatiorviges for the connecting factors which are
the most appropriate to achieve these objectivlsrefore, this Regulation provides for a
general rule but also for specific rules and, irtaie provisions, for an "escape clause" which
allows a departure from these rules where it iardi®m all the circumstances of the case that
the tort/delict is manifestly more closely connecteith another country. This set of rules
thus creates a flexible framework of conflict-oWvlaules. Equally, it enables the court seised
to treat individual cases in an appropriate matiner

In the preamble it is provided that the principfettte lex loci delicti commissi is the basic
solution for non-contractual obligations in virtlyahll the Member States, but the practical
application of the principle where the componermtdes of the case are spread over several
countries varies. This situation engenders unaeytais to the law applicatife The European
Economic and Social Committee noticed that artglevhich deals with obligations arising
out of a tort or delict, goes to the heart of thatter. Theoretically, a number of criteria,

usually grouped together without distinction undlee catch-all heading lex loci delicti
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(commissi) could be applied here, i.e. the lawhef place where the event occurs, that of the
place where the damage arises, that of the plagghioh the indirect consequences of the
event arise or that of the place of habitual remdeof the injured party. All these criteria
have a basis in tradition and strong argumentgeir favour. All are in fact used in various
current systems of conflict rules. The prioritykad the Commission is therefore to introduce
a uniform set of rules in all Member Stdfedhe main defect of the first criteria is lacktbé
certainty in providing the proper low of the defiott as very often both the injured party and
the party responsible for the damage can't foredaeh law will be applied in their case.
What's more it doesn't take into account so caiedial surroundings” of the delict/tdrt

This concept is strongly bound with the ideologly asimminal law. According to it
perpetrator should bear responsibility for his attthe place in which he committed it. The
concept is based on the assumption that the intefethe country which legal order is
infringed should be protected in particular way. tBba other hand the concept doesn't take
into account the standpoint of the injured partgl Hrerefore doesn't guarantee compensation.
Moreover, it doesn't apply to strict liabilfy The discussed rule is also criticised because it
doesn't take into account personal relations betwssties which play important role in
contemporary private international [&w

Therefore the regulation introduces lex loci dandnconnection with the country where the
direct damage occurred (lex loci damni) strikesai@ balance between the interests of the
person claimed to be liable and the person sustaihie damage, and also reflects the modern
approach to civil liability and the development ®fstems of strict liabili§?. The law
applicable should be determined on the basis ofrevtitee damage occurs, regardless of the
country or countries in which the indirect consewes could occur. Accordingly, in cases of
personal injury or damage to property, the coumtryvhich the damage occurs should be the
country where the injury was sustained or the prtgpeas damaged respectively

This choice was also accepted by the European Baornand Social Committee. It noticed
that it was perhaps questionable whether this swmsistent with recent developments in
legal consolidation in this areal2, but the Comimiss choice is justifiable on the grounds

that it gives priority to protection of the injur@arty, without however completely neglecting
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the interests of the party causing the darfifadex loci dammni takes into account both the
interest of the injured party and the protectionlegfal order in this country in which the
damage occured. Moreover it is apllied to the strablity because it lays emphasis on the
place of the damage and not on the place of aatwdaused it. It doesn't of course mean that
against the lex loci dammni aren't presented agyraents. Firstly, it is emphasised that the
term”lex loci dammni” is ambiguous because it caeam both the law of the country in
which the event giving rise to the damage occutkd, law of the country in which the
damage occured and last but not least the law ef dbuntry in which the indirect
consequences of that event occ@tetiherefore the Regulation Rome Il states cledrdy the
law applicable to a non-contractual obligationsiag out of a tort/delict shall be the law of
the country in which the damage occurs irrespedivine country in which the event giving
rise on the damage occured and irrespective ofdiatry or countries in which the indirect
consequences of that event occur.

To sum up the general rule in this Regulation sthdad the lex loci damni provided for in
Article 4(1). Article 4(2) should be seen as aneption to this general principle, creating a
special connection where the parties have theiitdgbresidence in the same country. The
regulation didn't introduce neither the term ,@tiship” nor the ,place of residence”. The
term ,citizenship is the most public and unambigutiutthe most of coutries it is understood
in the similar way. On the other hand the problewuos when the person is stateless or when
it has the citizenship of many countfi2sThe term ,place of residence” (domicilium) is reor
public but also more difficult to define than thatizenship”. It is the legal binding between
the person and the state that decides about tlmenship. In the case of the place of
residence the mere fact of living on the terroistyaken into account. This term has different
meaning not only in different coutries but alsodifferent branches of law in the same
country’. Article 4(3) should be understood as an ‘escapase’ from Article 4(1) and (2),
where it is clear from all the circumstances of ¢hse that the tort/delict is manifestly more
closely connected with another courifry
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