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Abstract

The fiscal-administrative solicitor’s office repegds the activity of solving
litigations between the contributor and the Fissdininistration, litigations
which have the purpose to cancel totally or paatljiscal-administrative
document, document through which the contributonsaters himself-
herself to be deprived of a right or legitimate flabinterest.
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In the judicial literature from our count, the fid@dministrative solicitor’s
office was defined as being ,all the rules abow ttevelopment of the
litigations which are dealing with the documentsd athe effects of
administrative documents of fiscal nature doneH®ypublic power” or by

a more recent definition, the fiscal-administratiwolicitor's office
represents ,the assembly of the stages of appemhsigthe imposition
documents through which it is requested the redoctir cancellation of
duties, taxes, contributions to special founds,afiess for late payment
penalties or fees or other sums of money estallisinel put into effect by
the central or local fiscal authorities, authorizdlaw, to fulfill control or
imposition document, which are solved according &pecial procedure by
the administrative authorities or/and by trial detft The fiscal-
administrative solicitor's office also defined aseirg ,the assembly of
litigations between public administration and the#g® are administrated,
generated by documents of impositidrér by another definition, fiscal
solicitor’s office is seen as ,a derived way of elefe for human rights
which represents procedurally, the assembly obastand stages of appeal
which solves through the judicial authority of tstate with legal power of
truth, all litigations which derive from the imptisn process and which put
face to face the contributor (physical or juridigarson) and the fiscal

! Teodor Al. Bilan, Contenciosul fiscalBucurati, 1935, p. 15

2 Constantin D. Popa\ariunea, natura juridi@ si importarya contenciosului fiscalin R.
D. C. nr. 7-8/2001, p. 302.

® Emil Balan, Drept financiar Editia a Ill-a, Editura All Beck, Bucusdi, 2004, p. 237.
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administrative institutions of the stateMaterially, the fiscal-administrative
solicitor's office denotes the litigations betweeantributors and fiscal-
administrative institutions, litigations came frobneaking the legitimate
rights and interests of contributors and which gogerned by a judicial
regime of public rights. Formally, the fiscal-adisinative solicitor’s office
could be defined as being three-dimensional sucfuastional, procedural
and organic-institutional. Thus functionally, thdschl-administrative
solicitor’s office represents the activity of salgi witch legal power of
truth, all litigations between contributors and céisadministrative
institutions. Procedurally, the fiscal-administvati solicitor's office
represents the assembly of judicial norms whichtrotgrthe procedure of
solving the litigations used between contributonsl fiscal administrative
institutions. For the present moment the judiciatnms which controls the
solving procedure of litigation issued between dbotors and fiscal
institutions is regulated by the Code of fiscalgadure, with its subsequent
modifications and supplements and Law no. 554/2483ut administrative
solicitor’'s office with its subsequent modificat®nand supplements
solicitor’s office. Institutionally, the fiscal-admistrative solicitor’s office
represents the assembly of the institutions compétesolve the litigations
between contributors and the fiscal-administrativitutions. The fiscal
solicitor's office is viable only trough the meanffered to the justice
people, the state and private people who revedl tights as it is affirmed
in the French juridical literature solicitor's afé’. In our opinion, the fiscal-
administrative solicitor's office represents thetiaty of solving the
litigations between contributors and fiscal adntnaigon, litigations which
have the purpose to cancel totally or partially iscdl-administrative
document, document trough which the contributorssmters himself to be
harmed for a legitimate interest or law legally agaized. The fiscal-
administrative solicitor’'s office is a species bétadministrative solicitor’s
office. The special characteristic of fiscal adrsirative solicitor’s office is
issued from its different regulations such as #gulation of administrative
phase by G.O. no 92/2003 about the Code of fiscatqulure republished,
as well as by the recognition of the fiscal adntratsve solicitor’s office as
being part of the administrative solicitor’s offibg Law no. 554/2004 about
administrative solicitor’'s office. As for the juditional phase, both in the
case of administrative solicitor’'s office and fiseaministrative solicitor’s
office, this is regulated by Law no. 544/2004 abthe administrative
solicitor’s office, with its subsequent modificati@and supplements. Also,
the defendant in the fiscal-administrative solicgooffice is a fiscal
administrative institution which belongs to the patadministration and
petitioners are contributors who are citizen orsth@dministrated. Only

* Constantin D. Popa, op. cit., p. 302.

® Bernard Hatoux Le contentieux fiscal judiciaireen Revue francaise de finances
publiques no. 17/1987, L.G.D.J., Paris, 1987, p. 71
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that, they are a special category and namely tiwbeeowe duties, taxes and
others contributions to the budget.

In addition to all these, the document which isdbgect of litigations in the
fiscal administrative solicitor’s office is a fideadministrative document
which is a species of the administrative documént. 10 from Law no.
554/2004 has introduced for the first provisionsowb the material
competence of juridical instances regarding thigdiions about duties,
taxes, contribution, customs debts and their aocess The fiscal
administrative solicitor’s office is performed iwd phases: administrative
phase (financial appeal) and jurisdictional phathe Code of fiscal
procedure reveals in the field of fiscal administsolicitor’s office in art.
205 align. 1 that ,against the title of claim andaimst other fiscal-
administrative documents it might be formulated agopeal according to
law” and art. 218 ,the decisions issue to solved #ppeal can be the
challenged by the contestant or other people intted in the solving
procedure of the challenge to the trial instancadrhinistrative solicitor’s
office competent under the conditions of law.” As the administrative
phase, after a real long time it was managed incountry to publish a
packet of norms for the fiscal-administrative prbwe by adopting G.O.
no. 92/2003 about the Code of fiscal procedure. fideal challenge is a
preliminary administrative procedure which id diffatly regulated from
the preliminary procedure regulated by Law no. 3884 about
administrative solicitor’'s office. Having a differe regulation from the
preliminary procedure prevailed by the Law of adstmative solicitor’s
office we consider this financial challenge as bemspecial preliminary
procedure. The fiscal administrative documents ctibe challenged to the
instance of administrative solicitor’s office witliofulfilling the preliminary
administrative procedure. According to the dispesafl art. 207 align. 1
from the Code of fiscal procedure, the deadlinsubmit a challenge is of
30 days from the date of communicating the fisclhimistrative document
under the penalty of decadence. This deadlindireeaof decadence and not
of recommendation. By exception, the fiscal-adntiaisse document does
not contains provisions about the possibility ofinige challenged, the
challenged deadline or the institutions to whiclsudmitted the challenge,
the challenge deadline is of three months fromatemunication of the
fiscal administrative document. The solving progedwf challenges
involves documents and operations about checkimg rightful reasons
which were the source of issuing the challengedafisadministrative
document, demanding the point of view of Specifliyections from the
Ministry or of other institutions or authoritiediet administration of new
evidences. According to disposals from art 214mfrine Code of fiscal
procedure, the procedure of solving a challenge lbansuspended if
demanded by fiscal institutions or asked by thetestant. Thus, according
to disposals of art 214 align. 1 is the first ctis® competent solving organ
can suspend by motivated decision the solving efcduse in the following
cases:
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a) the organ which performed the control activigsmodified the legal
organs about the existence of evidence for commygité criminal offence
whose conclusion would have a decisive relatiorth® solving which is
going to be given to the administrative procedure;

b) the solving of the cause depends totally origérton the existence or
non-existence of the right which makes the objéetnother judgment.

The suspension of solving the challenge formuladgainst the fiscal-
administrative document has no effect on the exacudf the fiscal
administrative document.

According to disposals of art 215 align. 1 from @ede of fiscal procedure,
the instruction of the challenge on the administeatvay of appeal does not
suspend the execution of the fiscal administradiveument.

The competent institution will solve the challerme decision or disposal
the decision will be issued by the competent sglvinstitution of the
National Agency of Financial Administration andstfinal and conclusive
in the system of the administrative ways of app&hé decision of solving
the appeal is issued under a written from and istnmave three parts: the
preamble, the accounts and the purview.

The solutions for a financial appeal could be appebnission totally a
partially or the refusal of the appeal.

The decisions taken to solve appeals can be clgallem the instance of
administrative solicitor’s office which in competefior 6 months from the
date of receiving the answer to the preliminary ptamt or form the
expiring date of the legal term to solve the demacwbrding to disposals of
art 11 from Law no. 554/2004 about administratieéicor's office, the
jurisdictional phase.

As for the object of action in the fiscal admingive solicitor’s office, this
is represented by the decisions and disposalsdsster solving the appeals
against fiscal administrative-documents.

In practice for many times action is introducedhe fiscal administrative
solicitor's office against the decisions of impasit and not against the
decision issued to solve fiscal appeals. The Suprkrstance pronounced
that the decision of imposition as a fiscal adntratsve document as well as
the documents which were its, basis they can anddwvoe challenged in
the procedure of administrative appeal regulateta205 and the following
ones from the Code of fiscal procedure, and thathat instance of
administrative solicitor’'s office it can be chaliggd according to art. 218
from the Code of fiscal procedure only the decisgiven by the fiscal
competent institution in solving the appeal agathstfiscal administrative
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document of impositioch being impossible to challenge the fiscal
administrative document directly in front of thengoetent instance of
judgment.

On the other hand, The Supreme Court of JusticeCasdation established
that according to art. 118 align. 2, from the Caafefiscal procedure
(present art. 218 align. 2 after republishing) echito art. 8 from the Law of
administrative solicitor's office can form the obfe of action in
administrative court, the decision passed in sgltime appeal against the
financial administrative document but not directlye fiscal administrative
documerit

We consider that the object of action in the fismdininistrative solicitor's
office is the decision or disposal of solving tiecél appeal and indirectly
the fiscal administrative document which was thgctoof fiscal appeal.

According to disposals of art 2 align. 1 lit. grird.aw no. 554/2004 the law
term ,instance of administrative solicitor’s offieceeans ” section of fiscal
and administrative solicitor’s office of the Supmer@ourt of Justice and
Cassation, sections of fiscal and administrativicisor's office of the
courts of appeals and fiscal-administrative coorides.

The judicial procedure in terms of administrativeligtor's office is

regularly submitted to the double degree of jugsdn, fond and appeal
trees representing an exception to the rule ofetripvel of jurisdiction

which characterizes most of the litigations beloggito common civil

procedurd Also, in the field of fiscal administrative sdtiar's office the

judicial procedure is submitted to 2 levels of gdiiction: the fond and the
appeal.

The material competent of the trial courts is dgthbd by the disposals of
art. 10 from Law no. 554/2004 such as:

- the fiscal administrative court houses judge tydine litigation about the
administrative documents issued or completed by Itlwal and county

® Decision no. 1077 of 2%of February 2009 of the Supreme Court of Justick@assation
Section of financial and administrative solicitooffice, www.scj.ro

"Decision no. 782 of 1Bof February 2009 of the Supreme Court of Justiak @assation
Section of financial and administrative solicitoofice, www.scj.ro

® Decision no. 3986 of 150f November 2006 of the Supreme Court of Justicé an
Cassation Section of financial and administratiokcgor’'s office Tn Jurisprudema Sedei

de contencios administratir fiscal, sem Il, 2007Editura Hamangiu, Bucug, 2008, p.
291-296

® Verginia Verding, Drept administratiy Editia a — Il- a refizuti si adiugiti, Editura
Universul Juridic, Bucurgi, 2006, p. 166.
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public authorities as well as those about taxes @uttes, contributions,
customs debts as well as their accessories no thare500.000 lei. Till
these will be set up their competence is givernéofinancial administrative
court sections from the court- houses.

- the sections of fiscal-administrative solicioffice from the courts of
appeals judge after all the litigations about adstiative documents issued
or completed by central public authorities as vesllthose regarding the
taxes and duties, contributions, customs, dutiesedsas their accessories
no more than 500.000 lei.

As revealed in disposals of art. 10 from Law no4/20604 the underlying
material competence of the instances of fiscal-adtmative solicitor's
office established according to two criteria sustite place occurred by the
issuing public authority inside the public admirasion and the sum of
taxes, duties, contributions, customs debts amalaasessories.

In this direction, the Supreme Instance passetf itdeen in an action in has
been demanded to cancel an administrative documsu¢d by a central
administrative authority for customs debts no mibin 5 billion lei (Rol),

The Supreme Court of Justice and Cassation enatiagart. 10 (align. 1)
from Law no. 554/2004 estabilishing the materiampetence of the trial
court both related to the criterion of the issuestitution of the challenged
document, as well as related to the criterion thewnt of litigation. In this

case we must take into consideration the critewbrvalue having no
importance if the document is issued by a centrdiarity.

It would have priority the criterion of establisgithe competence according
to the public authority which has issued the cimgjézl document (central or
local) only in the case in which the litigation wdunot be about taxes,
duties, contributions, customs debts and their ssmrées’.

Also, on the other hand, it has been establishedtary that the action
formulate don the basis of art. 1 regarding aralign. 11 letter i ,from

the Law of administrative solicitor’'s office whiclemands the General
Direction of Administration of Main Contributors tigsue the centralized
fiscal certificate it is under the competence @& @ourt of Appeal according
to art. 10 align. 1 second thesis from the samebagause that direction is
central public authority related to the stipulatioof G.D. no. 208/2005
about the organization and working of the MinistfyPublic Finances and

1 Decision no. 3903 of ™of November 2006 of the Supreme Court of Justicé an
Cassation Section of financial and administratiokcgor’'s office Tn Jurisprudema Sedei

de contencios administratir fiscal, sem II, 2006Editura Hamangiu, Bucug, 2007, p.
73-74.

1) etter h became letter i after the modificationtieé Law of administrative solicitor's
office bz Law no. 262/2007.
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The Agency of Financial Administratitf and the object of the litigation is
not to be estimated in money to establish the ctemge related to the
criterion of value stipulated by art. 10 align.rarfh the law?.

The appeal can be solved as following:

- the appeal against sentences passed by fiscahigthation court houses is
judged by the fiscal and administrative solicitooffice of the courts of
appeals.

- the appeal against sentences passed by the reeabib fiscal and
administrative solicitor's office of the court oppeal is judged by the
sections of fiscal and administrative solicitorice of the Supreme Court
of Justice and Cassation if the social organic ldwes not stipulate
something else.

As for the territorial competence, according topdsals of art 10 align. 3

from the law of administrative solicitor’s officbe petitioner can address to
the instance from his residence or from the reseotisl residence if the

petitioner choose the instance from the responsleasidence it cannot be
invoked the exception of territorial incompetence.

The legislator wanted to express the fact that aheepetitioner expressed
his /her option regarding the choice for the corapeterritorial instance,
this choice is decisive (electa una via non daoursus ad alterand)

This competence has an alternativdeature the petitioner has the
possibility to choose the instance from his restgeror form the
respondent’s residence.

Legal disposals about administration solicitor'sicaf in the field of the
competence for the judging territorial instance atep from the rule of

12G.D. no. 208/2005 by G.D. no. 495/2009 annuledt®turm by G.D. no 109/2009 about
the organisation and functioning of the NationaleAgy of Financial Administration
published in the Official Monitor of Romania Pamd. 126 from 02.03.2009

13 Decision no. 1272 of"®of February 2007 of the Supreme Court of Justice@assation
Section of financial and administrative solicitort&ffice Tn Jurisprudema Segei de
contencios administratiyi fiscal, sem |, 2007Editura Hamangiu, Bucugt, 2007, p. 20-
24

14 Adria Fanu MocaAgiunea in contencios administrativ impotriva dedizie solyionare
a contestgei Tmpotriva actelor administrative fiscalen Curierul fiscal nr. 3/2006, p. 26.

!5 verginia Veding, Drept administratiy Editia a — - a refizuti si adiugiti, Editura
Universul Juridic, Bucurgi, 2006, p. 172.
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common right in this field, whereas the judging patence belong to the
instance of the respondent’s residéfice

By establishing this rule with departing featurenfr the common rule of
territorial competence established by the Codeiwf grocedure they tried
to protect the petition&f:

The deadline to notify the instance of administsolicitor’s office is of 6
months which starts to flow from the date of commating the answer to
the fiscal appeal, the date of communicating thgusitied refusal for
solving the petition, the expiring date of the &ady term for the financial
appeal, respectively the expiring date for the lldgam of solving the
appeal, the expiring term of 30 days since the sérihe administrative
document issued to solve favorably the petitionifoit's the case, of the
fiscal appeal. The term of 6 month is a tern ospription.

For solid reasons, in the case of individual adstiative document, the
demand can be introduced after the term of 6 momihisno later them one
year after communicating the document or infornmgtidhe date of
introducing the demand, by case, if the expiringites of one year.

In domain of suspension for the fiscal administ@tiiocument, the judicial
suspension is operated. We can appreciate thgudizal suspension has
an optional feature because the instance of judgoesides whether it will
grant or not the suspension demanded by the catrib

Art. 215 align. 2 from the Code of fiscal procedustipulate the
contributor’s right to demand the suspension of fiseal-administrative
document on the basis of the Law of the adminisgatolicitor’s office no.
554/2004.

The competent instance can suspend the executiins ihanded in a bail

of no more than 20 years from the amount of theested sum, and in the
case of the demands whose object is not to be aealun money, a bail no
more than 2000 lei.

The legal text establishes only the maximum linfitttee sum of money
owed with bail title, without establishing a minimulimit for the harmed
person to exercise his/her right to ask the suspensf the fiscal
administrative document.

16 Art. 5 from the Code of civile procedure stipukat&@he demand is made to the instance
of the rependent's residence. If the rependentdsadence abroad or the from his country's
residence and if he does not have a known resideactne residence's instance or the
repredent's residence.

" Rodica Narcisa PetresDrept administratiy Editura Hamangiu, Bucug, 2009, p. 489-
490.
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Law no. 554/2004 about administrative solicitor'ffice stipulates the
possibility to suspend the administrative documeiso before the
notification of the judgment instance, with actioncanceling action of the
administrative document.

By corroborating the disposals of the two normatieeuments, it results
that the fiscal administrative document can be esnded if the contributor
demand, either before notifying the judgment instawith canceling the
fiscal administrative document, or together witke #ttion of canceling the
fiscal administrative document the instance beife ao suspend the
execution of the document if a bail is laid dowa ttemand addressed to the
instance are judged urgently and mainly in publieetmg, in the panel
established by law.

The decision are written and motivated in no mdrant 30 days after
passing the sentence.

By admitting the action in the fiscal administratigolicitor's office the
judging instance can cancel totally or partiallg tthecision given to solve
the fiscal appeal and implicitly the fiscal admtrasive document contested
by fiscal appeal.

The action in the fiscal administrative solicitooffice has a general rule at
least two demanding heads: one which aims to caheeolving decision
of the appeal and another, which aims to cancelfifoal administrative
document in which the fiscal obligations were etisald?®. Also, according
to disposals of art 18 align. 3 from Law no. 5542@&bout administrative
solicitor’s office, in the case of compensations tfie morat® and material
damaged, if the petitions has notified it.

Asking for compensations can also be made by a ragpaaction,
subsequent to the action of cancelled the fiscatiaidtrative document,
because the harmed person in his/her legitimate g interest did not
know the extent of the compensations on the datmtehding action in
cancellation.

The competent instance, to solve these demand rapeosation are the
instance of administrative solicitor’s office, dsis stipulated by art. 19
align. 2 from Law of administrative solicitor’s afé.

According to disposals of art 20 align. 1 from Law. 554/2004 about
administrative solicitor's office, the decision pmunced in first instance

18 Adrian Fanu MocaContenciosul fiscalEditura C. H. Beck, Bucusg, 2006, p. 265.

% Law no 29/1990 about administrative solicitor'sicef was the first law of the
administrative solicitor's office which regulateckliderately the responsibility of the
denounced administrative for moral damages too.
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cam be challenged with appeal, in terms of 15 dd&ygsn the
communication. The appeal in this case is not &thito the cassation
reasons stipulated in art. 304 from the Code af procedure the instance
being able to examined the cause under all thectsPe

According to disposals of art 21 align. 1 from Low. 554/2004, against
decisive and irrevocable solutions pronounced bg thstances of
administrative solicitor's office can be exercisby the ways of appeal
stipulated in the Code of civil procedure and nambe canceling appeal
and revision.

The fiscal administrative solicitor’'s office indiedl by the Code of fiscal
procedure is a solicitor’s office of full jurisdion, meaning that the
petitioner can demand, and the instance can askaheellation totally or
partially of a fiscal administrative document, thsuing of the document by
the denouncing authority when it establishes thed kaw offers the
contributor this right and the repairing of the @ayas by granting material
and/or moral compensations.
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