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The term "international (European) standards" is anatrictly legal term,
which prevents it from being exhaustively definddhe definition of the
term "standard" is rather artificial. However, tliges not make it useless
since determining whether a norm, principle, oetac§ norms is a standard
may not only facilitate their classification busalallow for their evaluation.
According to Z. Kmieciak, "references to Europetandards may serve the
purpose of formulating opinions and proposals réiggrthe whole system
of law, its individual branches, specific sets efulations, or even their
components, such as individual legal provisiohs.”

In the encyclopedic sense, in the Polish langubhgadrm “standard” means
“a type, a model, an example; every defined measugeiantity, quality, or
value, such as certain average properties of angmeduct.”” The

dictionary of the Polish language similarly stateat a standard is "an
average norm, an average type, a model, a prodatt meets certain
requirements, a templat2.’”An analysis of the definition of the term

! Z Kmieciak: ,Postpowanie administracyjne wietle standardéw administracyjnych”,
Warszawa 1997, s.19.

2 Mata Encyklopedia powszechna PWN 1969 s.997

% Slownik jezyka polskiego PWN Warszawa 1981 t.3 s. 318
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“standard” in the English language shows that thenthas the same
meaning, namely something that is defined by ahaity, a custom, or that
is generally considered to be a model, and exartpléllow, such as
binding rules or principles, or means to deterngnantity, value, quality,
etc? What is considered a standard is something thegheertain value or
some attributes that are required by law or deteethiby a custom. These
fairly similar definitions show that a standardaixertain average model, a
defining principle imposed by law, or a customanglity of an object.

An effort to transfer this general definition irttte legal domain in search of
a definition of international legal standards lesmlshe conclusion that they
can be best defined as provisions that are cert@el and average
solutions which exist in a given international couomty. Of key
importance in determining whether a given instintshould be considered
as a standard is to define its desirable attribu@estainly, the key quality
should be its universal characteffhe regulations must be taken into
account in such sources of international law asich@nts and common law
and must be reflected in the domestic legal ordetise various states, often
being one of the sources of such a standard, asotlealled firm traditions,
in the member states of a given community (e.g. beenstates of the
Council of Europe). There is a certain feedbacklmaaism where the states
form certain international standards, which in tinfluence the lawmakers
and lead them to follow supranational trends whendévis reasonable and
possible. This results in the legal orders of membéa given international
community becoming more and more similar. The akafluence of a
given standard is the deciding factor in deterngnithether it is a universal
(global) standard or a regional (e.g. Europeamydstad. Thus, what makes a
standard a European standard is its presence ihawee of international
organizations covering Europe and in domestic legdkers of European
states. The issue of uniformity of legal orderéinked to another attribute
of international standards, namely the adequatel |®f generality of
principles that constitute a standard. The attelaftgenerality of principles
of international standards is related to the needespect the differences
between the systems of the individual states thatesthe same culture. An
effort to find a common denominator requires cerggneralizations, which
leads to flexible solutions. Thus, standards arstroften legal principles,
as opposed to detailed norms, since recognizingvengprinciple as a
standard usually leaves the lawmakers in the iddadi states much

* Webster's Third New International Dictionary, Meam-Webster 1993, s.2223:

“something that is established by authority, customgeneral consent as a model or
example to be followed (...), standard applies to amyoritative rule, principle or measure
used to determine the quantity, weight or extengsp. the value, quality, level or degree
of a thing...”

®> M.Piechowiak: ,Powszechié praw czlowieka. Zagadnienia filozoficznoprawne” y@
prawach cztowieka. W podwdajroczni paktow. Ksgga pamitkowa w hotdzie Profesor
Annie Michalskiej”, Toruh 1996, s. 67.
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discretion in selecting the instruments aimed gilémenting the principle.
What is also important is the selection of carriefsa given standards.
Solutions that have a firm position in the doctriaee reflected in the legal
orders of the individual countries, and are recoeghi in the judicial

decisions are usually based on binding legal dootsnélowever, standards
in statu nascendi usually appear in documents afladdive nature.

Therefore, one can say that the a standard is thheome of a certain
process and cannot be regarded as a static pheoon{iestitution). Thus,

what is important in determining a standard’s cbimais its source.

According to T. Jasudowicz, standards can be dividéo two categories:
binding standards and recommended standards. Timerf@re a part of the
so-called hard law, which absolutely binds theestagnatories of a given
international treaty, while the sources of theelatthould be looked for
among soft-laws, such as recommendations, resofjti@nd various
declaration$.

Thus sources of standards can be defined as ektaut@mes of certain
processes which have led to the creation of a gigal norm. R.
BierzaneK distinguishes formal and material sources of itonal law.
The material sources are the forces that creaw legrms, whereas the
formal sources of law are the outcomes of the astmf these forces. Such
material sources of European standards (which reiglards to international
law are referred to as internal, real, or more quotl) remain outside of the
scope of legal analysis, since the effects of tliesms are non-formal and
driven by such factors as politics, philosophy, amsiory. What remains of
interest to the science of law is the formal sosi@ieEuropean standards.

As to the importance of European standards to dierlegal order, of great
significance is the principle that "the state mayt mefer to domestic
regulations to repudiate obligations imposed berimational law." A state
that takes an international obligation must makeveant modifications to its
legal system and, while the relations between stbjef international law
are governed by international law, the internabtiehs of a state are
governed by domestic law which is affected by tekevant international
legal norm. A state is free to choose the methed ithuses to fulfill its

obligations domestically. Yet, the decisive fadbere is the practice of the
state, which is greatly influenced by judicial d#ans which, in turn, may

® T Jasudowicz: ,Europejskie standardy bioetyczne/b¥¥ materiatéw.” Wstp, Torua
1998, s.ll. Autor przypominaziowe standardy zalecane nie dyspanfiprmalnie mog
obowiazujaca, stanowic wiasnie i tylko zalecenia. Zarazem lekcewyd ich nie wolno,
zwazywszy, ze- W praktyce, a i wedle litery swojej- stanqwbardzo dogodny i
wystarczagco skuteczny spos6b harmonizowania i ujednolicpréava i praktyki krajowej
Paistw Cztonkowskich Rady Europy, zajmajistotne miejsce w procesie ksztattowania
mniej lub bardziej jednolitych standardéw europigjsk

" R.Bieranek w R.Bietanek, J.Symonides: ,Prawo ¢dizynarodowe publiczne”,
Warszawa 1995, s. 68-69.
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not only use, develop, and supplement the pringipkt by lawmakers but
may also make up for the shortcomings if the lanenslkave not done their
duties or have done them inadequately."

Nowadays, the issue of thorough performance ofrmiateonal obligations
grows in importance along with the growth of theaaiof interest of the
international community in matters that used tahee domain of domestic
law. A good object of analysis is the relationswesn the state and its
citizens, which, besides domestic laws of statesyer more influenced by
international standards, as shown by the concepthefright to good
administration which is currently taking shape. Th&iltration of
international standards is particularly dynamiche area of protection of
human rights as domestic laws more and more offleptastructures that
continuously improve the position of individualsitregards to Poland’s
ratification of the European Convention on Humamh®, E. ktowska
stated that it leads to "the introduction into tdemestic law of the
individualistic and liberal axiology of the convent, which highlights the
fundamental rights and freedoms of individuals apecially protected zone
which the government may interfere with only in tlerow scopes defined
in the Convention®

The issue of including international standardsomestic legal orders is of
particular importance in countries of the formerigb block due to the
pressure by the international public opinion whigh or has been
institutionalized in the case of countries aspiiadecome members of the
Council of Europe or the European Uni@n.

Implementation of a given international standard &aisible impact on the
lawmakers who lose their discretion in creating dawhe legislator is
required to formulate laws is such a way that tlkepform to relevant
standards. What is more, if the international comityuconsiders a given
standard to be one of the principles of a demarst#te, the lawmakers are
required to even follow its spirit in shaping tlegal order of their states.
The fact that an international standard is refi@ate the legal order of a
state means that it exerts influence not only am lHwmakers but also
directly on the bodies which use the law, be thdmiaistrative or court

8 B.Banaszak: ,Prawo konstytucyjne”, Warszawa 2G0#44.

° E.tetowska: ,Konwencja Europejska w Polsce i nowesleryie o prawie”, Kwartalnik
Prawa Prywatnego 1992, nr 1-5, s.149.

19D .J. Galligan: ,Administrative justice in the neuropean democracies : case studies of
by administrative law and process in Bulgaria, BEtpHungary, Poland and Ukraine”, red.
D.J.Galligan, R.H. Langan Il, C.S. Nicandrou, OxifoiConstitutional and Legislative
Policy Institute: Centre for Socio-Legal Studies998, s.532. Badag prawo
administracyjne w tych mgstwach europejskich, zauwa on znacgea role jaka ogrywa
proces internacjonalizacji prawa administracyjnggko jeden z podstawowych czynnikow
ksztattupcych kierunki rozwoju prawa administracyjnego tyehstw.
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bodies, which implies the need to each time refeits content. Thus, the
standard becomes an axiological criterion for thkie& system in a given
legal order.

The key to defining the significance of a givemstard in a domestic legal
system and the “strength” of its influence is tdedaine the place of its
carriers in this legal order.

The Constitution of the Republic of Poland of 2 @997 is the first

Polish constitution to systematize the sourcelawfand, at the same time,
to define fairly comprehensively the significanck imternational law in

Poland’'s internal relations. According to A. Wasilkowski, “the

Constitution of 2 April 1997 is open to internatnlaw and friendly

towards it.*?

One of the key provisions which define the placd&ofopean standards in
the Polish legal order is art. 9 of the Constitatahich says that “the
Republic of Poland observes the international lawctv is binding to it.”
This principle constitutes a declaration of a fdgnattitude of the Polish
legal order towards international law (by statihgttthe binding force of
international law is beyond constitutional provigsd, as reflected in the
preamble of the Constitution which mentions “thed&o cooperate with all
countries for the good of the Human Family."This confirms the
aforementioned customary and treaty-based normhagmahibits justifying
breaches of conventional international law by mafigrto the fact that the
domestic law provides contradicting provisidfis.

In my opinion, the statement that Poland "obsethes|...] law" must be
understood as meaning that Poland not only perfaisrduties as a subject
of international law but also that international/lserves as a legal basis for
decisions of public authorities in Poland's inténetations'® The subjective
scope of the provision is also important. The RPoliegal doctrine

" patrz art.49 Konstytucji marcowej z 1921 r. i EstMatej Konstytucji z 1947 r.

12 A Wasilkowski: ,Miejsce uméw meidzynarodowych wedle nowej Konstytucji RP
(uwagi wstpne)”, Przegld Legislacyjny 1997, nr 2, s.30.

13 0 art.9 jako wyraajacym zasad generalnej przychylrei polskiego wewstrznego poradku
prawnego wobec prawa e&tizynarodowego wizacego RP patrz m.in. R.Szafarz: ,Skutecznoorm
prawa mé¢dzynarodowego w prawie wewtnznym wswietle nowej Konstytucji”, Pastwo i Prawo,
1/1998, s.4, A.Wasilkowski: ,Miejsce uméw gdizynarodowych wedle nowej Konstytuciji RP (uwagi
wstgpne),” Przegid Legislacyjny nr 2/1997, s.30.

14 patrz K.Skubiszewski: "Przyszla Konstytucja RPigjsne prawa nedzynarodowego w krajowym
porzadku prawnym" PIP 1994, nr 3, M.Masternak-Kubiak:mbwa mgdzynarodowa w prawie
konstytucyjnym”, Warszawa 1997, s.16, R.Kwidcie,Miejsce uméw m¢dzynarodowych w
porzadku prawnym pastwa polskiego,” Warszawa 2000, s.116

15 patrz take C.Banasiski: .Pozycja prawa midzynarodowego w krajowym paydku prawnym (w
Swietle Konstytucji z 1997 r.), Przegl Prawa Europejskiego 1997, nr 2, s.7.
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emphasizes the fact that this principle covershalsources of international
law, i.e. not only international treaties but alsniversally recognized
principles of international law and internationastoms'® The fact that the

Constitution does not include provisions that diedefine their importance
in Poland's legal system does not mean that Polambt required to

observe non-conventional norms of international law

As for the meaning of art. 9 of the Constitutidme Supreme Administrative
Court has expressed its opinion that art. 9 coregpres directive to state
organs to create acts of domestic law in accorddocéhe totality of
international law and to properly construe the dstmdaw so as to assure
the greatest extent of its conformity to the contehinternational law.
Moreover, the court emphasized that courts are toease art. 9 of the
Constitution directly, also with regards to souroésnternational law other
than ratified treatie$” Similarly, the Constitutional Tribunal has decided
that art. 9 of the Constitution is a provision whiexpresses a principle
defining the system of government that is predomtigaaddressed to the
lawmakers and defines the way they may use thenpetences to regulate
certain spheres of public life. At the same tinteg Constitutional Tribunal
did not exclude the possibility of adopting thenpiple expressed in art. 9
as a stand-alone constitutional model for contigli normative acf

According to art. 87(1) of the Constitution, sowad universally binding
law include only ratified international treaties ialin, once promulgated,
become a part of the domestic legal order and sed directly, unless their
use requires prior adoption of a statute (art. BY). (Articles 89 and 90
divide treaties into three types. The first typetnsaties which transfer
competences of the national government in someensatb international
organizations or organs, which are ratified witlopconsent granted in the
form of a statute adopted in accordance with aiappmcedure (art. 90 (2))
or in a referendum (art. 90 (3)). The second typéreaties ratified with
prior consent granted in a statute adopted in decme with a regular
legislative procedur& The third type of international treaties which are

® Tak tez m.in. A.Wasilkowski: ,Miejsce uméw...” s.31, poduk S.Biernat: Zrédlta prawa w
Konstytucji Rzeczypospolitej Polskiej” w: Administja publiczna u progu XXI wieku. Prace
dedykowane prof. zw. dr hab. Janowi Szreniawskignakazji Jubileuszu 45-lecia pracy naukowej,
Przemygl 2000, s.59, L.Garlicki: ,Polskie prawo konstytymy”, Warszawa 2005, s.145,
W.Czapliski: ,Wzajemny stosunek prawa ¢dizynarodowego i polskiego prawa weimnego w
$wietle przepiséw Konstytucji z 1997 roku oraz om@ctwa” w: ,Konstytucyjne podstawy systemu
prawa”’, red. M.Wyrzykowski, Warszawa 2001. Jak pmyina M.Masternak-Kubiak:
.Przestrzeganie prawa atizynarodowego wWwietle Konstytucji Rzeczypospolitej Polskiej”, Kraké
2003, s.225, ,podczas prac nad konstytudgrzymywat s¢ poghd, by wymiené w art.9 elementy
prawa mgdzynarodowego, szczegoélnie powszechne zasady prawezynarodowego”, Patrz
Biuletyn Komisji Konstytucyjnej Zgromadzenia Narodeye nr XXI, s.112-113.

" Orzeczenie NSA z 26.8.99, V SA 708/99, OSP 20084/

18 postanowienie TK z 10.8.2001.08, Ts 56/01, OTK128/28.

19 Zgodnie z art.241 ust.l Konstytucji za umowy riiyfvane za uprzedami zgody
wyrazomg w ustawie, do ktérych stosujegirzepisy art. 91 Konstytucji, uznaje simowy
miedzynarodowe ratyfikowane dotychczas przez RzecapibgpPolsk na podstawie
obowizujacych w czasie ich ratyfikacji przepiséw konstytugygh i ogtoszone w
Dzienniku Ustaw, jeeli z tresci umowy midzynarodowej wynikaze dotycz one kategorii
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considered a source of universally binding law aeaties that can be
ratified without a consent granted in the form attatute. The fourth type of
international treaties are treaties that do notiiregratification and are not
regarded as universally binding law. According . &89 (3) of the
Constitution, “the principles and the procedureafcluding, ratifying, and
terminating international treaties are defined stagute.” This statute is the
statute on international treati€s.

Thus, the legal position of international treaieslepends on the procedure
applied by Poland when taking on the obligationdennthe international
treaty, which in turn depends on the content oftthaty, i.e. to what extent
it applies to statutory matters. In the light ofetlabove remarks, this
gradation is justified only from the point of viesf domestic law?’

Due to their important position in the system ofirees of law in Poland,
one must pay particular attention to the intermatiotreaties which
constitute a basis for the Republic of Poland fiemisg to an international
organization or an international organ its competsnin some matters
(Constitution of the Republic of Poland, art. 9Be tso-called European
clause). This is justified by the fact that sucleatres pertain to
constitutional matters, namely “competences ofestatithorities,” and
because consent to their ratification is grante@gnordance to a special
procedure.

The consent may be granted in one of two waysnththod is selected by
the Sejm in its resolution passed with an absatugority of votes and in
the presence of at least a half of the statutomber of its members. The
first way consists in adopting a statute that grapermission to the
president to ratify the treaty. The legislative ggdure is more stringent
since the Sejm adopts the statute by a qualifiegniaof two third of all
votes in the presence of at least a half of théutstey number of its
members. The terms of the Senate vote are idenfida other way
involves granting permission to the president byywa a national
referendum.

Defining the place of these international treatrethe legal order of Poland
is a fairly controversial mattéf. There is no question that they should be

spraw wymienionych w art. 89 ust. 1 Konstytucji.tr2atakze R.Kwiecid: ,Miejsce
umow...”, s.118-120.

20 Ustawa z dnia 14 kwietnia 2000 r. o umowackdnynarodowych, Dz.U. z 2000, nr 39,
poz. 443.

“l Kwestk uzasadnienia zphiicowania rangi prawnej poszczegdlnych umoéw
miedzynarodowych z punktu widzenia zasady pacta semviasda porusza L.Antonowicz:
Projekt Konstytucji Rzeczpospolitej Polskiej ze netaiska prawa midzynarodowego,
Annales Universitatis Mariae Curie-Sktodowska, 1997XLIV sec.G.

2 patrz te R.Szafarz: "Midzynarodowy poradek prawny i jego odbicie w polskim prawie
konstytucyjnym, w: Prawo redzynarodowe i wspoélnotowe w wegtrenym porzadku
prawnym, Warszawa 1997, s.34, R.KwigcigMiejsce umoéw...”, s.121.
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considered as superior to statutes. This is clesdied in art. 91 (3) of the
Constitution. What is controversial is the mutuallation of such treaties
and the constitution, since it is the Europeantigegprimary law) that are
the most important treaties of this type. This eraktas been the subject of
European judicial decisions and doctrine sincel®@0's. On the one hand,
there is the principle of priority of the communi&yv over domestic law; on
the other hand, there is the principle of the siopgéy of the constitution.
Since the 1970's, decisions of the Court of Justsoee tended to stress the
superiority of the community law over the constios of the member
states. The principle of superiority of communiwlformulated in judicial
decisions (such cases as Costa and Simmenthabhwbnsists in member
states being deprived of the possibility to gramindstic measures priority
over the community law is justified by the Court dbistice by the
autonomous and unique nature of the community {aich results from
the fact that the member states have transferreid competences in this
area. However, this principle has been challengecbbstitutional courts in
such countries as Germany and Italy in the contéxthe Communities
guaranteeing the protection of fundamental rights.

The Polish Constitutional Tribunal has made a siat in reference to this
topic in its decision on the conformance to the €itmtion of the Treaty
signed on 16 April 2003 on the access of ten cas)tto include Poland, to
the European Union (the accession treaty), asagetin some provisions of
the Treaty on establishing the European Commumit) the Treaty of the
European Union (decision of the Constitutional Galated 11 May 2005,
K 18/04). In its decision regarding the conforman€¢he treaty provisions
in question to the Constitution, the Tribunal engbad, in particular, that
considering the Constitution as “the supreme lathefRepublic of Poland”
(art. 8 (1) of the Constitution) goes along witlspect in the Polish legal
system for properly shaped norms of internatioaal Which are present in
the territory of the Republic of Poland (art. 9 tbe Constitution). The
Tribunal recalled that primary laws are one of¢heegories of international
treaties that are subject to ratification and tRaland’s access to the
European Union does not negate the status of thestfDdion as the
“supreme law of the Republic of Poland” (art. 8)(ln the territory of
Poland, the Constitution enjoys priority of foraedaapplication, also with
regards to all international treaties that are ingdn Poland, to include
treaties that transfer competences of state ati#®rio international
organizations and, even more so, to secondary caityriaws. In reference
to art. 91 (1) and (3) of the Constitution whichaédishes the priority of a
ratified international treaty and of law adopted hbgternational
organizations on the basis of such a treaty ovdPolish statute, the
Constitutional Tribunal stated that in no way dii@sean that such laws are
supreme to the Constitution.

The Tribunal has pointed to the procedure to béovi@dd in case of a
conflict between the European law and the Congitutbecause since
Poland joined the European Union there are tworeutmus legal orders,
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the Polish one and the Union one, which are bindingarallel and which
interact with one another. According to the Tribluifasuch a conflict does
take place, the Republic of Poland shall make @msign decision to either
adopt a relevant amendment to the Constitutiolo catise relevant changes
to the community laws, or to eventually withdrawrfr the European Union.

In the light of this position of the ConstitutioriBdibunal, to this category of
international treaties applies the principle ofopty of application before
the domestic statutes, but not before the Conistitut

Another type of an international treaty, a “qualkft ratified one, is a treaty
that requires a consent granted by way of a stabuibe ratified. Art. 89 (1)
of the Constitution stipulates the types of matteingre such a prior consent
Is required. This is the case when the internatiteaty concerns:

1) peace, alliances, political pacts or militaacts;
2) civic freedoms, rights, or duties stipulatedhia Constitution;

3) membership of the Republic of Poland in anrmdagonal
organization;

4) a significant financial burden to the Polisatst

5) matters which are regulated by a statute or imchv the
Constitution requires a statute.

This is a fairly long and not very precise list.odeding to K. Wajtowicz,

“these criteria are not very precise and therepmeetical problems with
their application, especially with regards to thiecion of <<matters which
are regulated by a statute>> (...) As it turns dliere aren’t hardly any
contemporary international treaties that do noeafk<matters which are
regulated by a statute>> in one way or the other.”

The special procedure required for Poland to bentdoy such a treaty,
which is due to its matter, justifies the highenkaof such a treaty in
comparison with a treaty ratified following a siragdrocedure (without the
statutory consent). According to Poland’s Congtitutinternational treaties
that are ratified on the basis of a consent graimed statuté’ hold a

precisely defined place in the hierarchy of soum@®elaw. According to art.
91 (2) of the Constitution, “an international tneathich is ratified on the
basis of prior consent granted in a statute hasoaity over a statute if the

2 K.Wojtowicz: ,Prawo mgdzynarodowe w systemigrédet prawa RP”, w: M.Granat
(red.): Systenzrodet prawa w Konstytucji Rzeczypospolitej Polskidakczéw 2000, s.5 |
nast.

% Takze dotyczy to uméw mizynarodowych ratyfikowanych za zgpdvyrazoma w
referendum. Patrz B.Banaszak: ,Prawo...”, s.146.
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statute cannot be reconciled with the treaty.” Thhe legal power of such
treaties is lower than that of the constitutione®Bituation is different with
regards to regular statutes. The priority of suehttes is due to the fact that
by adopting a statute in which it grants its condenthe ratification of a
given treaty, “the Sejm restricts its own freedoin agtion in matters
regulated by the treaty.”

In the case of a conflict, the statutory norm ntage second place to the
norm stipulated in the treaty that has been ratifrath prior statutory
consent and decisions regarding possible confiotsto be made by the
Constitutional Tribunal. According to B. Banaszéke Constitution does
not define the consequences of the principle oesapty of such treaties
and it is not known whether application of a statytprovision which does
not conform to a treaty of this type is only suggehor whether it becomes
ineffective.”® This question is discussed by R. Kwigéfewho says that
“the relation between a ratified international tyeand a regular statute is
not really hierarchical; instead, in case of a tonfit is their application
power that is different.” He points to art. 91 &&)a basis for placing treaties
and statutes on the same level with regards to tbgal power, and for
making treaties more effective in cases of a malteconflict?’
Consequently, both legal acts remain in the legdeountil the binding
force of the statute is annulled by the Constindlo Tribunal”® W.
Sokolewicz proposes to introduce a procedure fossipg ratification
statutes which is more stringent than the reg@gislative process, due to
the scope of the possible subject matter of swedtigs and to their greater
legal power compared to statufés.

% |bidem, s.146.
% R Kwiecier: ,Miejsce uméw...”, s.173.

2" R.Kwiecigi: ,Miejsce uméw...”, s.173, W tym znaczeniu autodwi o umowach
ratyfikowanych za zgad parlamentu jako drédtach prawa polskiego o randze ,quasi-
konstytucyjnej.”

%8 C.Berezowski: ,Wzajemny stosunek prawaziynarodowego i krajowego”, Rstwo i
Prawo 1962, nr 2, s.228, odnaszsk do francuskich rozwzan konstytucyjnych pisafzi
skoro ,konstytucja francuska uznaje pierwsst®o mocy &utorité) traktatu przed mac
ustawy, trzeba tutaj rozhi¢ pierwszéstwo stosowania umowy przed stosowaniem
ustawy. Umowa midzynarodowa nie uchyla w tym przypadku ustawy; wiga
sprzecznéci miedzy umowa a ustaw organ stosacy prawo zastosuje w danym
konkretnym przypadku umanmiecdzynarodow. Obowhzek zastosowania umowy, niesza
ustawy, istnieje tak diugo, jak dlugo umowa sprmecz ustaw nie zostanie uchylona
przez péniejsze prawo umowne lub zwyczajowe.”

29 W.Sokolewicz: ,Ustawa ratyfikacyjna”, w: ,Prawo goizynarodowe i wspélnotowe w
wewretrznym poradku prawnym?”, pod red. M.Kruk, Warszawa 1997, s.111
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The nature of such treaties is the same as thtaeaties mentioned in art.
241 (1) of the Constitutioff. Under the blank norm stipulated there,
Poland's legal order was expanded to include edtifnternational treaties
concluded on the basis of the present constitutiontker, which were given
the rank of international treaties ratified on basis of consent granted in a
statute, provided that they had been promulgatéderdournal of Laws and
that their content indicates that at that time rthiatification would have
required the parliament’s consent given in a séeifut

The third types of treaties, namely internationalaties ratified by the

president without the need for a prior consent tgain a statute, includes
cases “where the parties, for example intendingnisance the importance
of a treaty, want to give it this particular formgs well as cases where
Poland has agreed to that due to the legal reqamesyof the other party or
where the parties have agreed so due to speaiaheitancesd?

The Constitution has no provisions that definegtecise place of this type
of international treaties in the hierarchy of sasrof law. Moreover, the
consequences of conflicts between domestic lawgtegrovisions of such
treaties are not defined either. Representativesthef doctrine have
expressed their opinions on this matter on manggioos.

As B. Banaszak points out, adopting additional mions that define the
position of ratified treaties in the hierarchy ajusces of law was not
necessary because “the very fact that they aregivenn priority before
statutes and that they are ratified without thedrfee a consent granted in a
statute or a referendum shows that their rank wgefothan that of a
statute.®®* He supports his proposal by pointing to art. 183 ¢f the
Constitution which defines the competences of tbadiitutional Tribunal,
one of which is deciding on matters regarding ti&f@armance of statutes to
ratified international treaties that require prommsent granted in a statute.
One must remember that the role of the Constitatidmibunal is to make

%0 W.Czapliiski, A.Wyrozumska: ,8dzia krajowy wobec prawa gdzynarodowego”,
Warszawa 2001, s.121-123. Odngssk do uméw zawieranych przed éejem wzycie
Konstytucji autorzy zauwaja, iz ,w praktyce okazuje gj ze sidy nie badaj czy umowa
spetnia kryteria art.89 ust.1 i przyjmugatazenie,ze jesli umowa byta ratyfikowana przed
wejsciem wzycie Konstytucji, to dziata obecnie tak jak umoveavarta za uprzedpizgody
wyrazona w ustawie.” Nie jest to, jak nazywajautorzy ,uproszczenie,” ktére
odzwierciedla wad ustawodawcy konstytucyjnego.

31 R Kwiecier: ,Miejsce uméw...”, s.118 i 119.

%2 A.Wyrozumska: ,Skuteczréé norm prawa midzynarodowego w prawie wewnznym

w $wietle nowej Konstytucji”, Péstwo i Prawo 1998, nr 4, s.82, autorka wskazdjiedy

beda zawierane tego typu umowy positkujez $2(1) uchwaly Rady Ratwa i Rady
Ministrow z 28 grudnia 1968, w sprawie zawierania wypowiadania umow
migdzynarodowych.

% B.Banaszak: ,Prawo...”, s.147.
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decisions on matters “of conformance of legal ragohs adopted by
central organs of the state to the Constitutiotified international treaties,
and statutes” (art. 188 (3) of the Constitutionjac8 the article makes a
general reference to ratified international trestighich include those
ratified with prior consent granted in a statuteaoreferendum as well as
those that do not require such a consent to biedgtthe latter have legal
power which is superior to that of legal regulatoadopted by central
organs of the state. Thus, the legal rank of tpe of international treaties
is lower than that of statutes, but higher tham dfi@rdinances.

W. Czaplizski and A. WyrozumsK4 similarly define the position of ratified
treaties, by saying that “the Constitution leaue® ithe practice” to define
the place in the hierarchy of sources of law oérnational treaties ratified
without prior consent granted in a statute. Takirtg account the principle
that treaties on matters regulated by a statutet to@sapproved by the
parliament, the power of such treaties may notdueleto that of statutes
and they may at most hold a place between a statuten ordinanc&.W.
Czaplinski and A. Wyrozumska also argue that “if it wad far special
circumstances, such treaties would normally be looled by way of an
approval, which is an act of the Council of Minrst& However, they
remark that this would be an unusual solution simoemally "the lowest
level occupied by ratified treaties in the hiergrdi legal acts in states is
that of a statute®

On the other hand, L. Garliékisays that they must not be given “not only a
power that is higher than that of a statute (todbwetrary, under art. 91 (2)
of the Constitution), but even a power equal td tifaa statute.” He says
that this would bring about the risk of such atlyezhanging the provisions
of earlier statutes (which would be contrary to ginevisions of art. 89 (1)
(5)). Consequently, such treaties are considenedirg law, albeit equal to
subordinate law.

Nevertheless, the Constitution defines the basishi® binding force in the
Polish legal order of the fourth type of treatiéspse concluded in a
simplified form. As W. Czapiiski says, according to the Constitution, they
are not regarded as sources of Polish law, anaheiteer incorporated by

% W.Czaplirski, A.Wyrozumska: ,8dzia krajowy...”, s.121.

% W.Czapliski, A.Wyrozumska: ,8dzia krajowy...”, s.110, autorzy pigzze ,besporne
wydaje s¢ rowniez, ze umowa ratyfikowana bez upoxvaenia ustawy, w przypadku kolizji
norm ma pierwszestwo przed rozposglzeniem (art.188 pkt 3).”

% patrz t¢ podobnie R.Kwiecig ,Miejsce uméw...”, s.173. Autor wskazuje umowy
korzystaj ,niewatpliwie w pierwszéstwa przed aktami podustawowymi.” Piszezlkz
»2zgodnie z logils regulacji konstytucyjnych, nie maga wchodzé w konflikt z aktami
ustawowymi. Umowy dotyee spraw uregulowanych w ustawie lub w ktérych
konstytucja wymaga ustawy, ratyfikowaneza uprzedmni zgody ustawovd.”

37 L.Garlicki: ,Prawo konstytucyjne”, s.148.
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the Constitution nor transformed into domestic [8milarly, R. Szafar?
supports their non-receptive binding characteheRolish legal order.

International treaties (not subject to ratificaj)imoncluded by the Council
of Ministers or the respective ministries are noitvarsally binding law (to
the contrary, under art. 87 (1) of the Constitutidgince they cannot be a
basis for defining the rights and obligations otunal and legal persons
according to art. 88 (3) of the Constitution, thdg not need to be
promulgated in the Journal of Laws and are prontatjaaccording to a
different procedure than ratified treaties, i.eeythare promulgated
immediately in the Official Journal of the Repubdit Poland titled “Polish
Monitor.” Their influence is limited to domesticwaand they are binding
only to organizational entities that are subordin&t the organ which
concluded a given treaty. Of course, the fact thath treaties are not
directly applied in the Polish legal system doesatisolve the state from its
obligation to perform its duties contracted in theernational arena.
According to the principle of pacta sunt servansee(also art. 9 of the
Constitution), in its internal relations the Repaldf Poland must observe
treaties concluded in a simplified form. This reqaithe organs of the state
to introduce such changes in the domestic legisidtnat would assure the
observance of these obligations (if necessary).

In conclusion, the dominant opinion of the majonfyrepresentatives of the
Polish legal doctrine is that the current constindl provisions defining the
relations between the domestic law and internatidma are adequate.
However, there are plenty of controversial issues, include those
mentioned in this paper. Still, the practice of kbgal system does not raise
so many controversies. In the last decade, the nmpbrtant topics
included those regarding the relations betweenitiernational treaties
which constitute the primary laws of the Europeamidd and the
Constitution of the Republic of Poland, which w#re subject matter of the
aforementioned decision of the Constitutional Tinigu
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