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1. INTRODUCTION

There are not many issues in European law whichdwwhip up so many
controversial emotions among lawyers, politiciansid a especially
economists at once. The Stability and Growth PEA&R) was criticized by
many of them. Former President of The Commissiom&w Prodi once
stated: ,| know very well, that the stability paststupid?. Was Mr. Prodi
wrong? Answer to this question will be one of tloalg of this article. What
I will discuss here is also the impotency and diggbof EU institutions
regarding the enforcement of SGP. | will bring briegal and factual
background of the problematic and then raise afifjciestions and remarks.
This article is neither meant as an economic asah@ political polemics.

2. OVERVIEW

The legal background of the Pact in based in the 9 — 104 E& These
provisions of the Treaty accent the price stabaityl fiscal co-ordination of
the EMU. The system could not be based on autonsrfiecal policy of
member states and the surveillance of their budgeliacipline is absolute
necessity. Brief description of the rules and pdoces will be given in
following chapter. The provisions of the Treaty azemplemented by
secondary legislation and acts: Council Regulatib466/97 on the

! Romano Prodi, Le Monde, 17th October 2002
% The Treaty establishing the European Community
® Council Regulation (EC) No 1466/97 of 7 July 196f@ the strengthening of the

surveillance of budgetary positions and the sulaeile and coordination of economic
policies OJ L 209, 2.8.1997
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preventive procedure of Art. 99 EC, Council Regdatat1467/97 on
speeding up and clarifying the implementation o tBxcessive deficit
procedure (description will be given in followinchapter) and legally
binding Resolution of the European Council from ludne 1997. The
mentioned acts were amended in 2005 as an outcomine oeform of the
Pact.

3. RULES OF THE PACT

The aim of this article is to criticise ineffectuahforcement of the Pact,
hence | will not describe all the rules and procedwf the system and |
will focus on its stumbling blocks.

The SGP is based on two dominating rules. Memtzmsual budget deficit
shouldn’t exceed 3% of the annual GDP and the amofinational debt
shouldn’t be higher than 60% of GDP or approachirag value. The basic
idea came from German former prime-minister Thedagé&lan the middle
of 90’s. In mid 90’'s Germany was strong economy arwhetary engine of
the EU. The idea of surveillance on all participgtstates was the way how
to ensure strict budgetary discipline among othemimers. How ironic
could this fact seem will be clear in the end af faper.

The process itself is monitored by the Commissiod the ECOFIR. All
member states, those not participating in EMU idellj have to forward
regular reports and prognosis on the condition hadirt economy and
measures connected with the fiscal policy. The C@sion evaluates given
data and if estimates that there is risk of regdaiential breach of rules it is
entitled to start the Excessive Deficit Proced&@BR). EDP has tree stages.
The process begins with the opinion of the Commisson the risk
forwarded to the Council. The Council then bringscidion on the
recommendation from the Commission by its qualifie@jority to the
delinquent state. If there is no significant chaimg¢he performance of the
state, the decision will be made public. The idedhihd this step was
probably to cause serious pressure on the statdved. If member state
persists to fail to fulfil the criteria, the ECOFINay decide to give notice to
the member state and claim regular reports on taleasures.

The third stage, as the most problematic part, istm®f serious actions
against the delinquent state. It can be requestathke non-interest deposit
reaching up to 0,5 % of its GDP. This deposit candbely turned into non-
refundable payment as sanction for the gross bre&dhe rules. In the

* Council Regulation (EC) No 1467/97 of 7 July 1997 speeding up and clarifying the
implementation of the excessive deficit procedudel @09, 2.8.1997

® Council of Ministers of Economy
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history of the Pact this procedure never arrivethet final stage. Was one
of the reasons impotence of institutions to aatatiher vague regulation of
the procedure in the Treaty?

I will discuss the answers on following case, whiglhe best example that
can be found in the development of the SGP.

4. GERMANY AND FRANCE IN THE ROLE OF OUTSIDERS OR
WRECKERS?

In 2003 the Council found the deficits in Germany &rance excessive and
started the EDP with the recommendation. Both cmsiwvere given one
year to resolve their problems and correct thecdedituation. In the end of
the year 2003 the Commission issued a recommemd&iiche Council
stating that both countries had not yet taken agyificant actions to cut the
deficit. The Commission proposed to give both coasatnotice under Art.
104(9) to adopt measures to adjust the situatiohraduce their deficits by
1 % and 0, 8 % of GDP respectively. The Councilvptbto be highly
political body and there was real political deapp@ning among some of
bigger member states. Germany and France, followtimg approach
“Scratch my back and | will scratch youtshelped each other to avoid the
award of legally binding decision requiring themreanedy unfavourable
situation. This decision would probably bring thBREto the last stage of
sanctions and Germany and France were certainlyeawfathis fact. But
what happened instead, was the adoption of spuriegal act called
“conclusion”. Therein The Council expressed conterit with the public
commitment of France and Germany to improve thaiasin and
recommended to correct the deficit until 2005. H@&OFIN decided to hold
up EDP and issued its will to monitor further belbav of touched member
states. While the Maastricht Treaty says countsiesuld treat economic
policy as a matter of common concerthis was an example of extreme
unilateralism.

The regulation of EMU a European law itself susdisignificant defeat in
this case. Considering that it was particularly r@amy calling for strict
fiscal rules in EMU the situation seems pretty icomhis one was neither
the first nor the only case of EDP that was stadagdinst a state. In 2002
there was recommendation issued by the ECOFIN spdieland and
Portugal having fiscal problems. The political m@® on those member
states made them comply with the recommendationtighten their fiscal
policy, mainly at the costs of large budget cutsisTlay-out brings back to

® There is qualified majority in the Council neededadopt decision applying EDP, the
delinquent state excluded. Also Great Britain atalyl helped to form the blocking
minority in the Council.

" In the consolidated version it is Art. 99 of thee@ty Establishing European Community
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memory famous Orwell's quote that could be easdyaphrased:”All the
states are equal, but some of them are more equal.”

In that moment the EMU found itself in the sameifias it would have
been if the act had never been in force. This caséd serve as dangerous
precedent regarding the decision process not oithirMEMU, but in more
areas of European law. From that moment it becamee mbvious that
anything Europe’s big governments sew together,sthmme governments
can split at the seams. Eye-opening lesson, igh't i

5. THE ECJ INVOLVED

Obviously the Commission was not happy at all te #es outcome of the
process. It raised a case in front of the ECJ amdidht an action for
annulment of the “conclusion” of ECOFIN. The Comsn# argued there
was no legal basis for such legal act and chalnbe Council for not
adopting formal instruments recommended by the Cision. The Court
in its judgemerftagreed with the first argument, but there wastgiehate

over the roles of both institutions regarding tleeidion making procedure
within EDP and the outcome was the disagreemenhefCourt with the

later issud

Following the arguments of the Commission the ‘d¢osion’ to hold up
EDP against Germany and France was annulled bpmeafslack of legal
basis for such a decision. On the other hand thetGiressed the leading
role of the Council in the procedure. It agreechwiite Council’s argument
that it has no legal obligation to adopt any*acthe Court declared the
right of discretion lying exclusively in the handas the Council. The
Council is the institution bearing the responsipifor enforcing budgetary
disciplinéd®. Did the ruling of the Court mean victory of oné ihe
institutions? And which one should it be? The Judget was presented by
both institutions as their own victory. But, by raginion, there was nothing
to celebrate in the Commission.

The Court here missed an opportunity to rule altiaed bring tighter and
stricter interpretation of vague rules. There wstd many unanswered
questions regarding the role of both institutioms the enforcement
procedure. The weakest point was still the vulnétabn the crossfire of

8 Case C-27/04, Commission vs. Council, judgemeroduly 2004

° More on analysis of the decision see D.Doukas, Hitadity of the Stability and Growth
Pact and the European Court of Justice: Much Admutothing?” (2005) 32 Legal Issues
of Economic Integration (The Hague: Kluwer Law hnigtional) 293-312

19 Above note 7, paras 32-24, *!

Y bid., 7, paras 76-79
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political influences and pressutésThe impotency of ECJ opened doors for
wider discussion about the structural reform of Blaet, which seemed truly
dead by then.

6. THE REFORM OF THE PACT

After above-discussed pathetic case of mightier benstates’ ignorance
towards rules there was still a disagreement orb#sec ideas and extent of
the reformed Pact. There was rigour approach ofllemmember states
which had done rather well in consolidation of tHecal policy in contrast
with the laxity of big on€$. From today’s perspective the statement of
former vice-president of the Bundesbarikgén Stark, that the status quo
would be the best solutibhseems a little short-sighted.

After long struggle above the outcome of the negatn, on 23 and 24
March 2005 the reformed Pact was signed by the €BtinExisting
legislation was amended by Council Regulation 1286% and Council
Regulation 1056/2008 The fact that it was again the political organ
deciding about the new document didn’t bring angagirhope for the
changé’. And so it was. The review of the Pact was noteasn any
change of the 3% and 60% basic rules, neither Wwaretany comment
about the enforcement procedure, which was theitgiiasue. On contrary,
the application of these rules became more flexMlaat changed was the
exceptional excess of deficit. Since then the merstete may breach the
rule of the Pact temporarily if there is annual t# GDP more than 2%.
Next reformed provision was the interpretation ofcalled “other relevant

2B, Dutzler, A.Hable,The ECJ and the Stability aBwth Pact — Just the beginning?
(2005), EloP Vol.9 Issue No.3, Page 15

13 J.-V. Louis, The review of the stability and grémpact (20060 Common market law
review 43: Page 85

14 See the speech ofirgen Stark, former — vice president of the Bundekba
Manotsbericht, one of the main actors and negotatd the reformed Pact, “DieiBhse
der Pandora”, Jan. 2005, http
[www.bundesbank.de/download/press/reden200501 11&. (st

!> See Presidency Conclusion of the Brussels Eurofeamcil, endorsing the Report of
the Council of 20 March 2005 on “Improving the implentation of the Stability and
Growth Pact” Annex Il

16 Council Regulation (EC) No. 1055 of 27 June 20@%emding Regulation (EC) No.

1466/97 on the strengthening of the surveillanceunfgetary positions and the surveillance
and coordination of economic policies, 0.J.200574/1; Council Regulation (EC) No.

1056 of 27 June 2005 amending Regulation (EC) N&6707 on speeding up and
clarifying the implementation of the excessive di¢forocedure, O.J. 2005, L 174/5

" See e.g. E.H.Buiter, How to reform the StabilindaGrowth pact, European Bank for
Reconstruction and Development (2003)
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factors” to be taken into account when assessirgjlven a deficit above 3%
of GDP is excessive. In other words, if there i®ason to start Excessive
Deficit Procedure. The old Pact referred to “othedevant factors” without
specifying what these might be. By contrast, they rigact provides an
explicit and relatively long list of “other relevafactors” such as pension
and structural reforms, investments for educationpovation and
development. The immense will of bigger memberestab make the Pact
“highly equal” represents the incorporation of thgpenses on unification of
Germany, which happened more than 13 years befloee Ract was
reformed. (!!"). Do you think of G. Orwell once aganow?

There were not only these ineffective changes brolxy the reform.
Member States are required to consolidate andgitren their fiscal policy
in periods of good economic growth. However, adl thstory of the system
doesn’t bring much confidence in such proclamations

As a result of the reforms, member states have mogle room for
manoeuvre when trying to escape EDP. The dictioexofises allows them
to apply so-called creative accounting by hiding thajority of budgetary
expenses behind so-called relevant factors. SGBni@ public finance
consolidation system during safe periods of ecooagnowth. This idea is
very much different from the one in the beginnifighe process in 1997.

7. SOME CRITICAL REMARKS & CONCLUSION

The reform in 2005 was other example of impotencid institutions to
make functionless rules stricter and enforceabléheir personal interests
are at stake. The Pact still suffers from vaguelarartain terms. Free rules
and the absence of automatic enforcement procethmd mark colourful
future for the document and the system based whetac2005 the EMU
missed an opportunity to make the Pact work foryweae of involved state
equally without any preferences and favours. By apinion, if SGP will
not get rid of the system “being its own judge’rthevon’t be a way how to
ensure long-term stability and efficiency of thetgyn.

There are recent fears we are facing here. Thestilisapparent lack of

states’ personal responsibility for the stabilitiycommon currency. This

lack of stability could, under certain circumstasic@rovoke European

Central Bank to tighten up fiscal policy, e.g. bgreasing the interest rates.
This kind of measures would, by implication, infhiee economic growth

and that would be a contrario to the fundamentehidf the system,

maintenance of the stability. The flexibility ofetfPact is does not directly
means arbitrariness of parties concerned, butaaldtat, there would have
to be more serious sense of responsibility of aharities®.

18 J.-V. Louis, The review of the stability and grompact (20060 Common market law
review 43: Page 106
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SGP is directed to another crisis. The economiesneiber states are
weakened by global recession. In the beginning ovdiber 2009 there
were 20 of 27 member states in breach of the Pat¢he case of Greece
estimated budget deficit for next year reaches 1#%s annual GDPF.
There is no space for calls for stricter rules antbrtunately it seems that
will not ever be.

Finally, are we able to answer the question: Was&w Prodi wrong
saying that the Pact is stupid? He was indeedthBustumbling block here
is not the Pact itself, but the performance of mengiates while applying
it.

Contact — email
badzgo@gmail.com

1 Revised Greek deficit figures caused outrage. A.illidV EUobserver.eu;

http://euobserver.com/9/28853



