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Abstract

References for a preliminary ruling are speciicommunity law. Whilst
the European Court of Justice is, by its very regtthe supreme guardian
of Community legality, it is not the only judiciabdy empowered to apply
Community law. That task also falls to national keuin as much as they
retain jurisdiction to review the administrative plamentation of
Community law, for which the authorities of the Meen States are
essentially responsible; many provisions of theafies and of secondary
legislation - regulations, directives and decisiedgrectly confer individual
rights on nationals of Member States, which nafia@oarts must uphold.
National courts are thus by their nature the fipsarantors of Community
law. To ensure the effective and uniform appligatiof Community
legislation and to prevent divergent interpretagiomational courts may, and
sometimes must, turn to the Court of Justice amdtlzat it clarify a point
concerning the interpretation of Community law,oirder, for example, to
ascertain whether their national legislation coegplvith that law. Petitions
to the Court of Justice for a preliminary ruling atescribed in art.234 of the
Treaty.

Key words
Community law; European Court of Justice; Commulggality.

Preliminary action is the most significant actiomought before the
European Court of Justice, which ensures unifornpliegtion and
interpretation of European law.

According to art.234 of the Treaty forming the FHuan Community, if
before a court of a Member State it is raise aneissf interpretation of
Community law, that court can (and if it is a supeecourt, whose decision
can not be contested according to the nationalgoiare is required) ask the
European Court of Justice to rule by a decisionntdrpretation on EU
rules. Therefore, to ensure uniform interpretat@inCommunity law, a
system of cooperation was preferred which statetl Buropean Court of
Justice has to be consulted by national courts wnetatest have to apply a
provision of Community law in a dispute with refece to them. They have
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to know if this provision is valid or to specifyghmeaning that they intend
to give it?

Of particular importance to obtain a response ftbm European Court of
Justice is the wording of a question affected by tiational court. The
questions raised by them have certain limits wallalelished namely:

questions must be in connection with the trial pegdbefore them and they
have to reffer to the interpretation or validity B) rules, so no general or
policy questions are to be made. In such casesLtixembourg Court

pointed out that the problem posed by national tsowould not require

clarification and recalls also the conditions onahiithis has to be form.

Interpretation or assessment of the validity of Elles, amended by the
European Court of Justice is required both by tlaadatory court (and for
all other courts that are called in the nationahedies to adjudicate the
same issue), and by other courts before whichdkein question will be
raised® On the other hand, the EU court case is off treaithat the
obligation to use the procedure is no preliminangsiion for the national
court if the meaning of community is so clear,tthhdeaves no place to
reasonable doubt or if the provision has formedsiigect of the questions
in the past and the European Court has alreadyd fulEherefore, the
national judge himself becomes the Community coukfser all, finding
disability national law against the norm is not &t&ribute of Community
European Court of Justice, but the seised natiomait. That is why there is
a need of knowledge by the national judge of thgueccommunautaire,
which includes, as already noted, the positivesraeCommunity law and
their interpretation by the European Court in Lukeonrg.

! Jurisprudence has shown that different issuesastefor a preliminary ruling is based on
a specific interpretation of another national lawart that of their national courts, in
connection with the interpretation chosen it ipdthetical, it is especially necessary to
give reasons for decision reference to this is§hes, the issues to be sent are inadmissible
in the situation that the national court gives nglanation of why they consider the
interpretation invoked the only possible;

2 On Matheus decision the European Court of Justhiewed that a question on the
possibility of accession of Spain, Portugal andeGeeto the European community is not of
its competence;

% Procedure of the prior actions of the validity the Community legal nome is an
incidental procedure. However, European Court stide on the validity of a Community
legal rule will check in terms of form and drawbaak the background material naturally
in the context of all EU rules and under the pdacg rule with respect for the hierarchy
Community rules. In this hierarchy of rules firdage is occupied by original law, the
second place is the generally accepted principfdave of the Member States and third
place is the public international law treaties doded by the European community with
other subjects of Public International Law. Theéee¢ categories are followed by
secondary Community law, within which there is adsbierarchy between the Community
regulations and the execution, Fabian Gyula, Elanp@ourt of Justice — Supranational
Court of Justice, op.cit.pagel164.
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The national court when deciding to address to Hueopean Court a
question, it will have to submit an applicationathgh a decision which will
become the document instituting the Court and ensitbmission to the
Registry Court that will mark the start of proceegh preliminary action.
This decision has the character of a conclusion @ard be linked to the
conclusion that it has granted a new term or aexp Romanian law.

As regards the formal requirements of that decigb@eause on Community
level are not laid down such rules, courts are elioy their own procedural
rules drafting sentences (France) or conclusioreyr{@ny and England),
the important issue being the decision to brinfyaim a national court, to
include the question of the court and necessaoreain fact and in law. It
was noted that errors in forms are handled by tleirtCwith great
understanding, the following fact and substancinefquestion as it appears
not even proceed to reformulate the question whéntbo specific or too
vague.

Question has been raised in practice which isdhetson for not recourse to
the Court stated that such attitude of a court ase of non-Community
Treaties (the law), which can be repaired by meainan action under

art.226 and art.227 of the Treaty. But, this actiealy be brought only by

the Commission or a State Member of the Union.fé@nda law should be
introduced an attack brought by parties to the udespn the courts that

decide ultimately and that refused referral to todespite the fact there are
arguments that this was necessary to resolve Hpei.

Court decision will be communicated directly to tBeurt of Justice, from
the secretariat to the office or from graft to grahd not through Ministry
of Justice or other diplomatic channels, to impr@o®peration between
national courts and Community. Thus, the decissosent to the Court in
Luxembourg together with the entire file with ortlut an address written
by the national court.

Since the national court is the one who reffershis European Court, he
may withdraw at any time this referral. If the wa@l court decision to
reffer to the Community is attacked by domestic edies and the National
Supreme Court suspended or revoked for reasongdlegfality referral
decision, the Court finds that the action has bexobsolete and resolution.
It should be noted that the onset of an appealnag#ne decision of the
referral has no effect on dispute settlement prdiogs before the European
Court of Justice. Community is announced when thetaegistry after the
national court that the appeal or appeal agairstidtision of referral have
suspensive effect under national law, the Coupeinds the process.

Regarding the interpretation and effect of Commutaiw over national
courts in preliminary rulings, the Treaty of Romsesilent, but the answer to
this question was developed gradually by the Cdugreliminary ruling is
mandatory for the national court that soliciteddourt of Justice ruled that
the purpose of the preliminary ruling is to decioe the law and this
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decision is binding fo national courts in the ipretation of Community
provision and Community act in question. Nationau@ which judges one
appeal against the decision of the first natiomalrcrequested preliminary
interpretation is bound by the decision of the Cowhen national courts
are not bound by substantive decisions of the supreourt of the Member
State concerning the interpretation of Community. [Bven if the supreme
court to obtain a preliminary ruling from the Eueam Court of Justice, the
court is required to fund the preliminary rulingytrthe National Supreme
Court decision.

In principle, the court's interpretation of Comntyriaw is applicable at the
time of entry into force and apply also to existiegal relationship before
the decision. A provision declared by the Courtb® invalid, must be

regarded as such upon entry into force. In any tewsrder the principle of

certainty of legal relations and declare invalidewta Community measure
has considerable economic and legal onerous, thet @mited the temporal

effects of its decision.

Due to the particular features of national legatesns of Member States
where there can prior actions, would create a Conitywdaw for each

Member State in the interpretation and enforcenwdnvalid legal rules

created by the bodies. The base for preliminaryoacis the report of

collaboration, mutual trust between the Communibyrts and national
courts with mutual respect skills.

It has been observed in practice, however, ammactgserved towards the
European Court of Justice by the national judgesttie purposes of its
referral of questions of interpretation due to meot knowledge or
ignorance of mechanism and purpose of preliminatiyp®a. Higher courts,
including, have this attitude and refuse to hawmpliance obligation to
notify the European Court. Also in practice it wiasind that the courts
sometimes complain that the Court's decision malgragess takes too
much discretion on the wording, clarifying questicasked and shows that
judicial dialogue between national courts and Comityucourts can be
improved. Also to be noted that in respect of pedlbegs before the
European Court it takes a long time, which meanmtelay to resolve the
dispute before the national court, which involvé® thegative rise of
economic, social and financial consequences. Saaéifoners consider
that even translation of the allegations in Freraid all documents sent to
the Community courts are an impediment when retershe Court in
Luxembourg.

It is known that to relieve the Court of high voleraf activity in 1989 was
established the Court of First Instance or the ColFirst Instance, but the
division of powers has not brought urgency regaydime procedure prior
actions, the power to resolve, they remain stilbiwyemonopoly Court which
decides in this case at first and in the last.
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In conclusion we must state that most of the meémgordecisions,
establishing general principles in matters of lawravtaken during this
procedure. Recall here the validity of direct amibnity application of
Community law, the responsibility of the office dflember States,
fundamental rights, fundamental freedoms of the room market or
treatment nondiscriminatory in labour industryennhs of sexuality.
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