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Abstract

Copyright generally refers to the right granted tfog protection of literary,
dramatic, musical and artistic works, as well dgeptother works resulting
from the author’'s own intellectual creation. Rethteghts are those granted
for the protection of performers, producers, breaters etc. In some laws,
however, the term copyright is used to cover bhthrights of authors and
some or all of the related rights. In recent yeéahss become usual to refer
to certain categories of rights as sui generistsighihese are rights which
may be regarded as different in nature from copyrand related rights,
though dealing with intellectual property in prothiand requiring a distinct
sui generis protection. The protection providedcbpyright, related rights
and sui generis rights is to be distinguished ftbat available under laws
concerning patents, trade marks, industrial desamg trade secrets and
other forms of intellectual property. Patents a@nopolies granted for the
protection of inventions and new methods of martufac Patent protection
depends on registration and other formalities, endalid for a shorter
period than copyright. Nevertheless, there cannbevarlap between patent
and copyright protection, for instance in regardptotection of computer
programs or inventions related to such programsaNéture of an article
may infringe a patent, even when the maker didkmow of the patent’s
existence. Copyright of a work, however, is notimged by a similar work,
if the latter was created without any use of the-gxisting work. Trade
marks are marks applied to goods or services ieroma indicate origin.
There are special rules as to what may be used temda mark, but no
considerations of artistic quality apply. Sometimespicture or other
representation used as a trade mark will itselfsbbject to copyright
protection, when the necessary criteria for sucbtegtion is fulfilled.
Industrial designs are generally considered tohiose designs used in the
industrial manufacture of articles, in quantity.n8oindustrial designs are
for purely functional objects. Other industrial dgs have both functional
and artistic aspects, for instance when a designmiass-produced metal
lamps contains aspects that make the lamp atteafrtvn the artistic point
of view. The overlap between protection of ind@tdesigns and copyright
in artistic works is one of the most difficult aseaf law in the field of
intellectual property. Trade secrets are protedigdthe law relating to
confidential information. Other forms of protectiare available under laws
relating to unfair competition, contracts and tmws acts, preventing
prejudice to businesses by use of unlawful meahs.uhauthorised use of a
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copyright work may well involve breach of one or mmf these separate
forms of protection. Copyright, related rights, gi@neris rights, patents,
trade marks, trade secrets etc. may be protectedivibly remedies or
criminal sanctions.
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1. GENERAL CONCEPTS

With a view to a global approach article 2 of th®cRholm Convention

regarding the establishment of the World Intellat®Rroperty Organisation

defines the concept of intellectual property asesenting the sum of rights
over the creations of the mind such as: the righggrding literary, artistic
and scientific works, performances of performingsés, phonograms and
radio broadcasts, inventions from all the fieldhoiman activity, scientific

discoveries, industrial designs and models, tradesnananufacturer and
service marks, commercial names and denominatipridection against
unfair competition as well as any other rights tediato intellectual activity

in the industrial, scientific, literary and artisfield®.

This concept is often criticised due to the facttby using the word
property we unjustly emphasise the material charestic of the relations
from this field in the detriment of their wealthdagomplexity. Similarly,

the word intellectual emphasises a supposed noarialtharacteristic of
goods that defines the nature of the relationshia field. This happens
under the circumstances in which the nature ofréfestions that interest us
cannot always be considered non-material gbo@bviously, the concept
intellectual property can have various meaninggdftierent people. On the

! The convention for the establishment of the Wdritkllectual Property Organisation
(WIPO) was adopted and signed at the diplomaticf€ence for Intellectual Property that
took place in Stockhom between the 11th of Junethedl4th of July 1967; a Romanian
delegation also attended the conference. The Wotddlectual Property Organisation was
established with a view to promoting industrial diterary-artistic property throughout the
world. Another goal was to set up new ways of adstiative collaboration between the
associations for intellectual property based onptieciple of financial autonomy of each
union and on the right of each union to participareolving common problems. Later on
WIPO was recognised as a specialised institutiotm@fUnited Nations Organisation being
active and having valuable initiatives in the fieltlintellectual rights protection. Romania
ratified the Stockholm Convention through Decree hb75 from the 28th of December
1986, published in the official bulletin No 1 frothe 6th of January 1969 v. RoV.,
Bogdan, D., Spineanu-Matei, O. (2003)Dreptul proprietifii intelectuale, Dreptul
proprietisii industriale, Mircile si indicajile geografice, (Intellectual Property Law,
Industrial Property Law, Trademarks and Geographidications),All Beck publishing
house, Bucharegp.1.

2 Romintan, C. R., Digan, J. (2004) Mic dicsionar de proprietate intelectud) dreptul de
autor si drepturile conexg(Small dictionarz of intellectual property, copyriggmd related
right) Lumina Lex publishing house, Bucharest.

% Franceschelli, R. (1973) Frattato di diritto Industriale. Parte GeneralgTreaty of
Industrial Right$ vol. | —1l, DOTT. A. GIUFFRE EDITORE, Milan, @.1-12.
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one hand, some people believe that it is part afdnrights deriving from
the natural right which supports the creations lnd human mind by
protecting the authors in relation to the users.ti@nother hand, for others
it represents a commercial monopoly establishedafbetter regulation of
the market exploitation of the authors’ creatioits.between these two
opposite approaches there are two other concemb wdth its own
philosophy and legal justification. The analysis@erning the placement of
intellectual property in the normative system ist miependant on the
national level, that is it should not be restrictedthe national level as it
encompasses worldwide cultural, political and comumaé relations.
Irrespective of how this concept is perceived theralways one common
aspect which refers to the creations of the mind #re means through
which these are shared with the general ptiblic

As national barriers disappear, the differencesvéenh the normative
systems also diminish and the need to adopt conmeasures rises. In the
past the national legal systems were solely resplenfor the regulation of
relations in the fields of intellectual propertydasometimes reference was
made to other systems. Today however, due to thedmscoveries in the
field of technology the whole approach has to clkamgfocusing on an
international one. This implies an assessment efviirious law systems,
respectively of both common law and civil law, asseent that should lead
to adopting harmonized solutions basing on thattoexl approach of each
of these systems.

In order to comprehend the concept of the normatygtem we must focus
on the meaning of the concept of norm, that is llegam, because the
system bares the meaning of structure in the presedy. As one authdr
observed regarding the legal norm there are nursedefinitions and the
authors have difficulties in agreeing upon a singhe. Consequently, the
legal norm is defined as a rule of conduct setugeoognised by the public
authority; its implementation is ensured by thealegonsciousness and,
where necessary, by the coercive force of the statby the general,

* Literature states that the terimtellectual property has its origin in a mistranslation of a
word from Ehnglish into French because of the flaat the first revolutionary decrees from
France by which authors and inventers were ackrdiyeleé exclusive rights. These decrees
reflects the influences of the English and Amerileagal system where the word property is
used. The French translationpiopriétéalthough the French view on property corresponds
to the Englishownership in the circumstances in which the Anglo-Americamw the
concept of property is more encompassing and includes even persogatsyi thus
dismissing an essential diferenece between the cMAgiercian property and the one
according to Napoleon’s code (art.544 with the Roiara Civil Code correspondent art.
480). The Anglo-American legal system refers tcemporary right whereas the French
legal system recognises it as a permanent rigioy,. V., Bogdan, D., Spineanu-Matei, O.
(2005) -Dreptul de autori drepturile conexe, Tratat,(Copyright and relateghts, Treaty)
Ed. All Beck, Bucursti, p.1.

® Mihai, G. C. (2008) —Teoria dreptului (Theory of right)3rd edition, C. H. Beck
publishing house, Bucharest, p. 61.
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impersonal, repeatable prescribed rule of condwide, of public authority
that must be complied with. Similarly, as a sociaé of conduct edited and
sanctioned by the state. Its obedience is ensused kast resort by the
coercive force of the state. Similarly, as a catg@d social norms set up or
acknowledged by the state compulsory for the @hatbetween the subjects
of law and applied under warranty of public forge case of breach.
Similarly, as a rule of social behaviour enforcgdle power of the state by
which citizens are obliged to do what is fair awdbfdden to do what is
unfair; and last but not least, as a rule of hue@mduct. In this way society
can coerce its members directly or indirectly thdee in a certain way by
applying an exterior, public, organised, more asléntense pressure. To
sum up, the normative system relating to the iaettllal property field
represents nothing but the structure of legal nopersaining to the same
field.

The field of intellectual propertycomprises: copyright, related rights, sui
generis rights, patents, marks, industrial des@msavell as the protection
granted by means of special ldw8y copyright one can understand the
right acknowledge by law of the author of a litgraartistic, musical or
scientific creation as well as other creations Itesy from the intellectual
activity of the author. Related rights represeng tights enjoyed by
performing artists for their performances, recogdsound record producers
for their own records, radio broadcast and TV faitt own broadcastings.
Sui generis rights differ in nature from authorisdarelated rights despite

® The denomination adopted for this new categoryigtits and for the new discipline,
deemed traditional and accepted as such, has loéem criticised. On the one hand, this is
due to the fact that the institutions (numerousit tiorm the new branch of law and its
object of study are not always concerned with iettlial creations, creations of the spirit
(this is the case of trademarks and geographicatidins and of unfair competition). On
the other hand, even in those cases where thecprdt®bject is respresented by such
creations their legal systems differ nor only frtme property system of the common law
but also from one creation category to anothergdikgnctions being considerably large at
times v. Rg, V., Bogdan, D., Spineanu-Matei, O. (2009)reptul de autorsi drepturile
conexe, Tratat, (Copyright and related rights,TggatAll Beck publishing house,
Bucharestp. 2.

" The legal system of the intellectual creationigebetween the 15th and the 18th century
does not distinguish between the literary and tartproperty (the object of which consists
in protecting creations of the intellect materiatizn art works) and patent right (the object
of which was protecting the inventions with indigtrcharacteristics for application) up
until the end of the 18th century. The limit betwebe two categories of rights would only
become clear at the beginning of the 20th centilityus, the French law concerning patents
dating back to 1791 did not mention inventors tauthors of useful discoveries”. The term
“author” was used both for inventors and for cremtas we know them today. The
distinction between these two categories of autwas made by taking into account the
utility of their creations: in the case of inventmuthors the industrial application, while in
the case of proper authors the exclusively artistility of their creations. However, the
American constitution adopted in 1787 already mahksdistinction through art. 1 section
8 clause 8 by empowering the congress to prombie ptogress of science and useful arts
granting the authors and inventors an exclusiviet riger their creations and inventions” v.
Ros, V., Bogdan, D., Spineanu-Matei, O. (2009preptul de autorsi drepturile conexe,
Tratat,( Copyright and related rights, Treat)l Beck publishing house, Bucharept5 - 6.
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the fact that they refer to a product pertainingtte field of intellectual
property which require a different protection, g@neris due to the new
technologies. Sui generis usually refer to dagishaPatents represent real
monopolies granted for the protection of inventi@ml new methods of
production. The protection acquired by means ofemat depends on
registration and other formalities and is grant@def shorter period than the
one corresponding to copyright, usually 20 yeasseiad of life-long validity
+ 50 or 70 years, the period of validity granted oopyright.
Notwithstanding, there can be an overlap betweerptbtection granted by
means of patents and the one granted by meanspgfigbt which is the
case in certain countries for computer programmdswentions related to
this programmes. The creator of an asset may bi@aelxisting patent even
without knowing of its existence. In the case gbyright it is not breached
in the circumstances in which the creator of a lsimivork does not use a
pre-existing creation. Trademarks are marks appbedoods and services
with a view to indicate origin. In certain casepieture or another type of
representation used as a commercial brand may icgasthe object of
protection granted by copyright if and when theursgments imposed by
these are fulfilled. Industrial designs are gengnaérceived as being those
designs used in the industrial production of goodsertain quantities.
Some industrial designs have an exclusively funetiqourpose as is the
case with the components of an engine. Other industesigns have not
only a functional aspect but also an artistic dherefore the overlapping
between the protection granted to industrial desigmd the one to artistic
creations by means of copyright is one of the nagtblesome in the field
of intellectual property. Other forms of protectiare granted by means of
legal provisions referring to unfair competitionlsa to be included in the
field of intellectual property are: geographic nanenployed in order to
distinguish between similar products by using tamae of the place where it
has been produced. Champagne and Cognac are thie suggestive
examples. The protection granted by means of cgblydoes not coincide
with the one granted to geographic names. The sqpkes in the case of
protection granted to types of species.

The national legal system represents a unitaryrebkeein the form of a

structured, homogenous system. Within the unityhef legal system, the
legal norms that compose it are classified follayvwarious criteria in

certain subsystems, i.e. in legal institutions kgl branches. As no legal
norm can exist independently in the sphere of émeaining norms, neither
can legal institutions nor branches exist as cotajyilseparate norm groups.
Most of the authors argue that at the basis oflitision of the legal system
and branches lies the character of the socialoekgoverned by a group of
legal norms. In other words branch division stémsn the object of legal

ruling. The distinctive and unitary character, tpecific features of the

® Tafforeau, P. (2004) Broit de la propriété intelectuelle. Propriété litére et artistique.
Propriété industrielle. Droit internationalGualino éditeur, Paris, p. 29.
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social relations belonging to a certain field ofivdty deem it necessary and
possible to be governed by a particular categornooins.

Alongside the main criterion of dividing the legajstem in branches the
one related to object ruling another specific ciotie coexists, the one
referring to method where the state acts upon icestzcial relations. If the
object ruling is the objective criterion for thetadishment of legal
branches then the method represents the subjextieeion determined by
the volition of the law-maker. The legal branch ¢endefined as a set of
legal norms organically intertwined which govern ciab relations
characterized by the same feature, the use ofatine snethod or complex of
methods.

By its very definition as a sub-ensemble of a systeone of the legal
branches exist separately. At times a branch mangtitote the common
right for another or several other branches whigams that its rules apply
to the latter if there are no special rulings foe tespective domain and if
the norms resorted to are comparable to the ptexigand specificities of
the social relations governed by the legal brant¢teres the norms find
application. Moreover, certain public institutiortije to their importance,
are concerned with almost all legal branches. Asitaexample is property
right. In other cases although it constitutes thec#ic object of a legal
branch some social relations are additionally mte by applying rules
from other branches also due to general interest,iristance such a
protective function is carried out by the provisorof criminal or
administrative law. The connection between thellbganches is evident in
the content of legal relations also known as rdlaidnese are only some of
the causes that objectively determine the multplenections between legal
branches.

2. THE SCOPE OF THE STUDY

For these reasons, the present study firstly atrdgetarmining the rules, the
fundamental mechanisms of legal protection forwleks contained within
the intellectual property area from the point okwi of the basis of
protection, such as the nature of the guarantegllsti the criteria for
protection, the conditions for granting protectanmd, last but not least, the
structure of the protection, respectively the wawhich laws are structured
linguistically and legally. This carries a partiaulsignificance from the
exclusive point of view of copyright and less frdite one of industrial

property.

The analysis is at the same time an auxiliary italdshing the relation
between the national and the international rightweedl as the relation

° Ticlea, A. (2007) -Tratat de dreptul muncii,(Labour Law Treaty) 2ndties, Universul
Juridic publishing house, Bucharest, p. 58.
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between the national and the EU right and notyastl establishing the
common right in the field of intellectual property. Romania, for instance,
this aspect was significant even previous to the oeil code as well as

subsequent to it. Establishing the structure of lémal regulations in the
field of intellectual property is essential, irresfive of their formal,

international, regional or national origin in retet to the creation,

especially due to the fact that an intellectualatom can benefit from

multiple types of protection mainly due to the dseence of regional,

national and international systems of protectiomresponding to each
category of intellectual creation. Multiple typelspwotection are addressed
particularly due to the fact that a certain intefilal creation, provided it
fulfils a number of conditions, may constitute abjeat for specific

protection systems corresponding to several categjoof intellectual

creations. To be more precise, the creation predetly the trade mark
system can benefit from the specific protectiomtgd to industrial designs
and models, but in certain cases also from theeptioh system related to
intellectual property. The same applies to inverdio

3. FUNDAMENTAL RULES OF LEGAL PROTECTION GRANTED
TO CREATIONS IN THE FIELD OF INTELLECTUAL PROPERTY

3.1INTRODUCTION

When speaking about establishing the fundamentas rof legal protection
granted to works in the field of intellectual profyewe must address two
fundamental criteria, the first being the basishef protection, i.e. the nature
of the guaranteed rights, the protection critem@spectively the conditions
to benefit from protection, and the second being #tructure of the
protection, i.e. the way in which the laws are dced linguistically and
legally, taking into account that the last criterie relevant exclusively in
the field of intellectual property and less in timelustrial one. This is a
consequence of the fact that the protection ofled®ial property does not
require any previous formalities whereas the ptaiec of industrial
property entails undergoing a procedure of redismmaand verification of
the existence of content-related and formal comaéi as well as the
existence of the title of protectidh Actually, the way in which the laws are
structured linguistically and legally carries aarsignificance in the field
of intellectual property protection, due to thetfélcat, in this case, the
protection does not require any previous formalitidowever, in the field
of industrial protection it bears little significa@ due to the fact that here it
entails undergoing a procedure of registration aedfication of the
existence of content-related and formal conditiagaswvell as the existence
of the title of protection. In the field of indusstr property the criteria for
protection carry a great importance, respectivieé/donditions for granting
legal protection to the creations belonging to #mea, which will also be

19 | igia Danila (2008) —Dreptul de autorsi dreptul de proprietate industrial (Copyright
and Intellectual property right)C. H. Beck publishing house, Bucharest, p. 1.
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analysed for the area of intellectual property. Tlaeure of the guaranteed
rights will, at the same time, be analysed seplrate both the fields of
intellectual and industrial property.

3.2THE NATURE OF THE GRANTED RIGHTS IN THE FIELD OF
INTELLECTUAL PROPERTY

In order to establish the nature of the grantedtsigin the field of
intellectual property, we must first determine amhekscribe the different
theories and explanations regarding the origintaechature of copyright,
related rights and sui generis rights, including fstification behind
granting these rights, all this having a say inldgal regulations regarding
the conflict of interest and of rights as well he procedure to solve these
conflicts. The subsequent analysis aims to iderh#y different categories
of rights pertaining to this field, the historicusoe of these rights, the
classification of these rights in the various regjoh systems, the
justification for granting these rights to certadategories of holders,
including their effects, the possible conflicts ioterest and the solving
methods.

The phrase copyright refers to both the copyrigtknawledged by the
English common law for the limited publication o lwvork and to the right
acknowledged by the British system, by means oiouarregulations, the
oldest one dating back to 1710, followed by thesoinel842, 1911, 1956,

" nitially unprotected by special norms when coglitiwas mistaken for the right on the
manuscript, a right that with the object of certpnivilege after the invention of printing,
“the least questionable property”, according tol#ves of the French revolution, a “kind of
property”, “incorporable, exclusive and opposabteperty right”, are only a few of the
qualifications that copyright has been given thioug its history in order to justify the
protection granted to creations and authors. Asgme the qualification preponderant for
these rights is the one stated by Edmond Picarti8if¥ according to which inventors’
rights and authors’ rights form a distinct categdte one of intellectual rights, which
possess a complex content, regarding intellectigihts as property rights only a
conventional way. The theory of intellectual riglais complex rights composed of moral
and patrimonial rights has developed, as previosslgwn, into variants: monist and
dualist. The monist or unitary theory does not ddmeycomplex character of copyright but
claims that the personality of the author and hé&ation are tightly linked thus making it
impossible to separate the moral from the patrimdorights or to establish a hierarchy
between them. In this approach moral rights reprteskements of copyright enjoying the
same value and duration as patrimonial rights. 8@asethis connection the monist system
allows the transmission of copyright in its entjréteirs or to persons designated by the
author, these enjoying the same absolute moratsrigh the author himself. The dualist
theory states that moral and patrimonial rights clvhiogether compose the content of
copyright exist distinctively and are governed bffedent regulations. It also underlines
that the dominant aspect of copyright relies in theral right. Moral rights outlive
patrimonial rights and exert a great permanenti@rfte on them. Moral rights do not lose
their validity once the creation was published tloa contrary they continue to be linked to
the creation and, obviously, to the author exerttmgame extent their influence even after
the death of the author or its becoming a publaets. Rg, V.; Bogdan, D.; Spineanu-
Matei, O. (2005) Dreptul de autorsi drepturile conexe. TratatCopyright and related
rights. Treaty All Beck publishing house, Bucharest, p. 194519
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1988, including the acknowledged right of the autimothe United States’

legal system in 1976, as well as the right gramteduthors by the French,
the German and the Romanian legal systerowever, irrespective of the
legal system that states it, the copyright mustdéfned and analysed in
relation to its beneficiary, i.e. the holder, art tobject of protection,

respectively the creations that are protected bynmmef acknowledging this
right. For this reason, distinction needs to be enbetween the protection
granted to the author of the creation and the ptiate granted to the holder
of a related right, i.e. the holder of a sui geneight. We need to have the
same consideration for the fact that when grantiogection to each holder,
be it the author, the holder of a related righthe holder of a sui generis
right, a series of rights are granted which are tinasxclusive but also

partly less exclusive.

Substantial information regarding the nature of tight can be inferred
from the historic analysis of this right. Such amalgsis can emphasise
either a constant development from origins to prese significant changes
that alter the classification and the purpose efdbknowledgement of the
rights. The literature analyses the nature of tygydght as follow$* (1) as
a property right, in this approach the copyrightiesived from the natural
right (hence the term of intellectual property)) € a monopoly right, in
this approach the copyright is an acknowledged rolyo exclusively
related to carrying out certain economic activiti& as a personality right,
in this approach the copyright being a right ofspeRlity, i.e. the creation
of the author is an outcome of his personalitysthiuthe personality of the
individual must be protected, so does its work, @ricome of this
personality; (4) as a sui generis right, i.e. askiedgment of the copyright
with a view to protecting his work is sui genernigspectively a right that
possesses a particular legal nature, uncharaatdasother rights.

This classification must not be subject to a rigilysis, due to the fact that
it is influenced by the various definitions thap#rmits. Thus, the right of
property can be considered a monopoly, the sametlrzdya monopoly can
be considered to have a sui generis nature. Inwasky to determine the
legal nature of copyright by viewing it as a prdgerght, we must consider
the fact that the term property allows for variangerpretations and that
various legal systems interpret the term diffeseritlore precisely, certain
assets may be the object of property in some lsgsiems, whereas in
others they may not. Furthermore, we also witnessthis case the
interdependency between the terms referring togstg@nd monopoly. As
previously mentioned, property may also be analyssda form of
monopoly.

12 Sterling, J.A.L. (2003) World Copyright Law Second Edition, Sweet & Maxwell
Publications, London, p. 40.

13 Sterling, J.A.L. (2003) World Copyright Law Second Edition, Sweet & Maxwell
Publications, London, p. 45;

Colombet, C. (1997) Propriété littéraire et artistique et droits voising® édition, Editions
Dalloz, Paris, p. 12.
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The origin of the property theory related to coghitiis present also in the
writings of John Locke and is further developed foymerous writers,
including Diderot. Basically, this approach sees titerary and artistic
property as a particular application of personalityaybe with a few
exceptions. Diderot argued that either the authdiné owner of his creation
or nobody is the owner of his own assets. Lamartoasidered the
copyright to be the holiest property. In 1880, @aurt of Causation stated
in the Masson ca&éthat literary and artistic essentially movable gexy
possesses the same characteristic and must hasartieenature as any type
of property, except for the limited public interedtecting its duration. Such
a property is movable not only where its princigalue is concerned but
also rggarding its products and must, thereforetrdmute to the community
assets’.

The statement that copyright is a monopoly makedistinction depending
on the type of monopoly considered, i.e. market opoty characteristic to
a certain circumstance or legal monopoly charastterto a certain legal
circumstance. Additionally as the sale of goodg¢ tlmanot entail any right
related to intellectual property cannot be analysetie same way in which
sale of different goods, for instance books, inooape certain materials
where rights exist irrespective of the object byanse of which they are
presented to the public. Thus, it is of utmost intgrace to highlight the fact
that in 1887 the Court of Causation sensitive ®itlea that, if copyright is
exclusively classified a type of property, it wile included in the legal
system of corporal property therefore leading te tdck of protection of

14 Colombet, C. (1997) Propriété littéraire et artistique et droits voising® édition,
Editions Dalloz, Paris, p. 12.

> The division of “intellectual property” from commolaw property, an extremely
important step in the evolution of the discilpirid not take place earlier than the 19th
century. It was then that they rightly observeat tie result of intellectual creation cannot
be equated to the goods that constitue the promdgjgct in common law. The rules of
common law analysed in order to provide solutions the protection of intellectual
creations have proven unsatisfactory. From thisessary distinction to setting up an
adequate terminology for this new institution amd the new legal branch about to be
established it only took one step and this wasrtdke Edmond Picard, who, in an article
dating back to 1883, entitled ,Embriologie juridajy suggested to substitute the “the
highly criticisable intellectual property” with "tellectual rights” as a distinctive category
related to 1) rights corresponding to personsésiatl capacity), 2) obligations and 3) real
rights. Thus, In France, by means of a ruling faha 25" of July 1887 of the Court Of
Causation it was retained that “copyright and thenapoly they provide are unjustly
designated either in common language or in legajuage as «property». Far from being a
property like the one defined and regulated for im/able and immovable assets in the
Civil Code copyright provide holders with the exsile privilege of a temporary
exploitation: this monopoly of exploitation compssthe right to reproduce and sale of
copies of the creations and is regulated by law afsstituting the object on international
conventions same as the right that results frorantiens, industrial designs and models or
trademarks and which represents what is knownradustrial property v. Ro V., Bogdan,
D., Spineanu-Matei, O. (2005)Dreptul de autorsi drepturile conexe, Tratat (Copyright
and Related Rights. Treatyll Beck publishing house, Bucharept3.
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moral rights, forfeits the term property and repk&d with monopoly and
exclusive right¥.

The theory according to which copyright is a pegdity right stems from
Immanuel Kant and since the origin of copyrightassociated with the
personality of the author the concept of moral triglcomes more and more
present in this matter.

In what concerns the sui generis right, it ha®ws nature which does not
present any legal connection to other specifictsigiithe legal concept of
sui generis has been analysed in two contextdlyfirgs an explanation to
the nature of copyright and secondly, as a desonigif the right that must
be thus distinguished from the copyright and otk&ated rights.

As we analyse the classifications pertaining torthgonal legal system we
must highlight the fact that in certain nationasteyns the law resorts to the
legal classification of rights, whereas in othesemit makes no distinction
regarding it, the classification being thus infdrar resulting from the legal
theories applicable to the respective countriesthEumore, it is of great
importance to distinguish between the existing sifastions in certain
national laws and the classifications adopted maae countries by the body
of literature. Art L.111-1 of the French code ssatee fact that the author of
an intellectual creation enjoys the incorporal, lesiwe and all-opposing
property right arising from the mere creation of iThis right basically
includes attributes of an intellectual, moral bl#oaeconomic order in the
system set up by the French Code. Based on thi pegvision the courts
in France attempted to identify the mark of thehatis personality with a
view to determine the existence, respectively mxstence, of the
protection granted by the code. Subsequent to rihention of computer
programmes, the Court of Causation adopted a mwuehk ftexible approach
dismissing the mark of the author's personality amderring to the
intellectual contribution, i.e. apport intellectu@his approach maintains the
fundamental connection between the individual amsl \Wwork but the
personality of the author as a determining criterio the mechanism of
granting protection is removEd The German law states that the copyright
protects the author in its personal and intelldcedations where the
creation and its usage are concerned. German fjudspce from the 20th
century acknowledges the copyright as a combinatbrboth material
elements and immaterial elements without separagmgperty and
personality. This is the Monist theory. In the Romaa legal system there is
a traditional approach that considers copyrighbmmex right. Thus, the
Law regarding the Press from 1862 acknowledgecevgiitsong writers and
creators of artistic creation the right to enjog tiight to reproduce, sell or

6 Colombet, C. (1997) Propriété littéraire et artistique et droits voising édition,
Editions Dalloz, Paris, p. 12.

7 Sterling, J.A.L. (2003) World Copyright Law Second Edition, Sweet & Maxwell
Publications, London, p. 53.
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cede their creations throughout their whole liveghile publishing,
reproduction or imitation of a creation is only pite with prior consent of
the author. In other words, the Romanian law-mdkam 1962 did not
combine copyright with property right but adheredthe dualist thesis of
copyright. This thesis was shared and developesliincountries literature
by professors Aurelian logeu, Constantin Stescu, Francisc Deak, Stanciu
Carpenarusi Yolanda Eminescli. Decree no. 321 from 1956 states the
content of copyright without offering an expliciassification of the right in
moral and patrimonial rights. Law 8/1996 endeddbetroversy relating to
the nature of copyright by stating in art 1 that thght is linked to the
author’s person and bears moral and patrimonigbate<®. In other words
the law-maker adopted the classification of copyrigs a complex right
encompassing both moral and patrimonial ritfhts

With a view to identifying the nature of guaranteeghts, respectively
recognised, it is imperious that existing clasatficns in international and
regional instruments be studied. Therefore art theBerne Convention for
the protection of literary and artistic creatioegers to the set up the union
for protecting authors’ rights related to literamyd artistic creations. At the
same time, the convention refers to granting exatusghts to the authors.

The nature of these rights granted by the memlaesstis not explicitly
specified although it is obvious that both civighis and any other remedies
at the states disposition are taken into consimgralo be more precise the
convention leaves it for the member states to dediccording to their own
legal system the legal nature of the acknowledgglts. The convention

'8 Classifying copyright as a complex right is addpire all European countries, especially
after, as a result of the Convention of Rome fr®88, it has been adopted also in the text
of the Berne Convention (revision which entered ifirce at the 3 August 1931). The
United States’ signatory the Berne Convention i88l8epresented an important step in
generalizing this concept of the nature of copytrigid would lead to diminution up to the
total removal of the differences between the twannsgstems of protection of copyright:
the continental, which provides prevalence to magdits, and theopyright where moral
rights are, if not completely ignored, acknowledgedring a reduced significance and not
based on special laws but by applying the rulesoofimon law in the field of personality
rights v. R@g, V.; Bogdan, D.; Spineanu-Matei, O. (2009)preptul de autorsi drepturile
conexe. Tratat (Author's Right and Related Rigfiteaty All Beck publishing house,
Bucharest, p. 195.

' The creative activity of man is materialized ire tbreation over which he is granted
absolute rights ehich constitues a regulation dlijethe frame of intellectual property. The
modern view on copyright shared currently by megal systems renders this right with a
complex content comprising two categories of prativgs: the first is the capacity
reserved for the author to enjoy all immaterialdféga which bring glory, fame, respect and
for which hismoral rights are acknowledged. The second category is the tigfiwancial
gain from the usage of his creation for himself dad his descendants wherefor his
patrimonial rights are acknowledged v. RoV.; Bogdan, D.; Spineanu-Matei, O. (2005) -
Dreptul de autorsi drepturile conexe. Tratat (Author's Right andl®ed Right). Treaty
All Beck publishing house, Bucharest, p., p. 194.

v, Ras, V.; Bogdan, D.; Spineanu-Matei, O. (2005Dreptul de autorsi drepturile
conexe. Tratat (Author's Right and Related Righgaly) All Beck publishing house,
Bucharest, p., p. 195.
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acknowledges the existence of a category of ecanagtts different from
the known category of moral rights.

The universal convention of copyright adopted im&a in 1952 emphasis
the protection of copyright. Art. 4 states the fduett the rights referred to in
art 1, that is copyright, including the base rightsich ensure the economic
interests of the authors including the exclusightrito authorise, produce,
publish and broadcast the creations. Art 5 guaesntn exclusive right
referring to the translation of the creation. Nahstanding, the definition of
the legal nature of the acknowledged rights is fieftthe signatory states,
the same as in the case of the Berne Convention.

Section | of part two of the TRIBSagreement is called copyright and
related rights. Articles 9(2), 10(2) and 11 referprotecting copyright.
Despite all these, there is no distinct or sepackssification of copyright
and related right. The distinction between the tesults from the analysis
and overlapping of these provisions. The Stockh@lamvention from 14
July 1967 does the same regarding the establishraénthe World
Intellectual Property Organisation which in artr&ers to the protection of
copyright while in art. 5 it mentions copyright tut specifically
providing a classification of copyright. Howevehjg classification results
from an analysis of the provisions of the convamtio

Directive no. 91/250/CEE from 14 May 1991 regardthg protection of

computer programmes forces member states to protechputer

programmes by means of copyright, as well as hyenaorks as understood
in the Berne Convention. Directive no. 92/100/CEEnf 19 November
1992 regarding the rental and lending right and esoetated rights in the
field of intellectual property refers to the creas in the field of copyright
and from other similar fields in the context of theevisions referring to
rental and lending rights. Directive no. 93/83 frdi September 1993
regarding the coordination of certain rules concgyropyright and related
rights applicable to satellite broadcasting andecadtransmission refers in
art. 7 to the copyright to authorize share his tapeawith the public via

satellite. Art. 5 of the same directive states fiod that protecting related
rights with not affect in any way the protectionaoipyright. Art. 8(1) refers
to the holders of copyright and related rights adl s to broadcasting
operators via satellite and cable retransmissiareciive no. 93/98 from

29th of October 1993 regarding the harmonisatiothefprotected duration
of the copyright and of related rights refers int. at(4) to the

acknowledgement of the copyright over collectiveations as well as the
expiry of the protection granted by means of cagyrin art.4. Basically, to
conclude, all these directives of the Council & BEuropean Union the word
copyright is used in the English version to desribe right granted to

2L Agreement referingl to the aspects of intelecpraperty rights relating to trade signed
on the 15th of April 1994, known as TRIPS — TradRelates Aspects of Intellectual
Property Rights
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authors over original creations. In French, Gerraad other languages the
phrase copyright (droit d’auteur, urhebereht) isdufor the same term. The
NAFTA agreement refers in art. 1705 (1)(3) to cagiyt and related rights
without defining these concepts in any way.

From these classifications we can draw the cormtusiat in the continental
system the classification of copyright, respectivéd analysis in a more or
less intense relation to the personality of thehawyt highlights the
importance of protection granted by means of hungints with all that this
entails. In the common law systems the historidwian of the copyright
concept indicates a much more pragmatic approaatelyl linked to the
concept of advantages to society and reward taudtigor. The same system
brings forth more arguments against the prevalesicecopyright. All
debates regarding the classification of the righthis fields take place on a
different level between the two systems, the cemtial and common law,
the continental emphasising the inherent charadtdris fundamental right,
whereas common law emphasis the protection of ris@tion in light of the
economic theories referring to market goods.

The rights granted to persons who present creatimribe public without
being their authors subscribe to the category dbted rights or
neighbouring right€. Numerous creations do not reach the public except
through the intervention of other persons who etescinterpret, direct,
record and broadcast by means of phonograms, widewmy scenic
performance, radio or television. Performing astistproducers of
phonograms and radio broadcasting organisms hamed the statute of
protective creations for their creations and thegmmmes that they
broadcast. In their capacity of authors the proteaneasures are relatively
recent, at least in relation to the protection ggdrto creation authors and
imposed particularly by the development of the modeneans to
communicate creations.

From a certain perspective the performing artistsahe place, i.e. provides
the interface between the author of the creati@hthe person who records
the performance or presents it to the public byabcasting it. The issue
whether the performing artists should enjoy aniitsgsimilar to those of the
copyright has been a subject of enduring debateth@none hand, it is
claimed that the performing artists does not craagghing, or better said, it
does not create but presents the creation of an@éeson in his own

particular style. For this reason the performingsawould not be entitled to
any rights of the same nature as the one acknoeteétyy the author. On
the other hand, it is claimed that the performen oaany a time be as
creative as the author of the creation he prestmis transforming a
mediocre creation into a memorable performance. aAsule, it is an

undeniable fact that as the performing artist tgfohis own performance

22 Sterling, J.A.L. (2003) World Copyright Law Second Edition, Sweet & Maxwell
Publications, London, p. 70.
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creates a new creation will obtain the status dfi@u For instance, when
inserting an improvisation in his own performanceitotally different from
the original creatioff.

The debates generally underline the situation imclviiby performing no
note or word is added to what was previously wmitt€he tendency in
national laws was to offer a different status te @ontribution of the
performing artist compared to the author and ef/ée is granted protection
this should be different and even diminished in parnson to the one
granted to the author. This partially undeniabl@amance of some records
in spreading intellectual creations, the literaturas reported hostile
opinions regarding their qualification as protectedations in the field of
copyright. In order to support this view it has betown that some record
producers carry out a highly significant industriakction for the
development of literary and musical culture butt timathese cases it does
not reflects an intellectual creation. Recordingstae result of mechanical
operations where the skills of the technicians wieform them are
reflected only in preparing the best conditionsday out the recordings.

The issue of phonogram protection has been perrtigneeen resolved
simultaneous with the adoption in 1961 of the Rd@mvention for the

protection of performing artists, phonogram prodscand broadcasting
organisms and especially after the adoption in 1971lthe Geneva
Convention for the phonogram producers against thioaised reproduction
of their phonograms. Thus, phonograms and thenlywers are protected in
the majority of states by special nhorms but als¢hin frame of copyright.
However, art.3 of the Geneva Convention does nédrea protection of

phonograms in the frame of copyright leaving itthe national laws to
choose whether to protect them by granting theropyraght or a specific
right by means of laws regarding unlawful competitior by criminal

sanction$”,

Basically, phonogram producers are granted pratedm the continental
system by means of a related right while in comha@nby granting them a

% The performer is same as the creator an artistcgation is not an initial creation
(primary) but a follo-up creation (secondary) meant make the initial creation
understandible and accessible. The initial creaitiopresented under a graphic form and
provided the secondary creation is a qualitative ibican result in enhancing the beauty of
the initial creation. This is remarkable becauseithportance of the performer’s role is at
times equal, at times superior even to the impeodanf the author’s role. The performance
not pertaining to the initial creation can howevet be detached from the secondary
creation thus implying a necessary incorporatiorthi latter. This connection possesses
such a profound character that its interpretatiopesformance displays the special virtue
of being able to compromise or to render brilliatze¢he pre-existing creation v. RoV.,
Bogdan, D., Spineanu-Matei, O. (2005) Dreptul de autorsi drepturile conexe,
Tratat,(Copyright and related rightspll Beck publishing, Bucharegh.464.

' Ras, V.; Bogdan, D.; Spineanu-Matei, O. (2009)reptul de autori drepturile conexe.
Tratat, (Copyright and Related Rights. Trep#ll Beck publishing house, Bucharest, p.
468-469.
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copyright, with the distinction that in the Unitédngdom the phonogram
does not have to be an original one in order toyepjotection whereas in
the United States it has to be an original one.

The rights of broadcasting organisms are grantetegtion in continental

systems by means of a related right whereas itttied Kingdom they are

granted a copyright, with the distinction that alsahis case the creation,
respectively the programme that they broadcasts dm¢ have to be an
original one in order to enjoy protection. In thenitdd States the
broadcasting organisms are granted protection bgns@f a sui generis
right and by acknowledging a copyright for the peegmes that have as
subject original creations. Several states as ageHleveral directives of the
Council grant producers of videograms related ggtistinctive from the

right acknowledged through transfer of cinematolyi@pcreations from

their authors.

In respect to publishers’ rights such related ggate acknowledged as a
result of the investment and expertise in the gmapnd electronic
production of the editions. This protection is reded in several national
laws.

As we analyse the classifications made in thigifef the national laws we
have to mention that the rights of performing &stend of phonogram and
videogram producers and of broadcasting organismsaa previously

shown classified in the continental systems astaélar neighbouring

rights. In the common law system, respectively hie topyright system,
performing artists can be acknowledged a sepagitedistinctive from the

acknowledged copyright. In the United Kingdom ok@tr Britain and in all

countries of the Commonwealth phonogram produceds laoadcasting

organisms have rights pertaining to the copyrigit¢gory acknowledged.

In the United States audio recordings if and wheeytare original are
protected by means of copyrightin Romania, art. 92 of law 8/1996 states
that rights related to copyright do not affect cogiyt and that, no provision
belonging to title 2 of the law (which regulatesated rights) must not be
interpreted as a limitation to exercising copyright

% The word «copyright»shows a tendency to replace in common languagephinese
«copyright». Actually, the word copyright has afeliént meaning and content and the
body of literature admits that the phrase is nahgtatable. Protection in the copyright
system is characterized by the fact thatdicerns exclusively pecuniary rights of
authors, ignoring their moral rights. In the copyright system the right arises throtlgh
existence of a copy of an object whereas in thaimemal system of copyright the right
arises from the intellectual effort, from the aittivcarried out by an author, a creator.
According to some authors what differentiates betwihe two systems of protection is the
fact that in the continental system of copyrighe grotection focuses on the author whereas
in the copyright system the focus is on the creatio Ra, V., Bogdan, D., Spineanu-
Matei, O. (2005) Dreptul de autorsi drepturile conexe, TratatCopyright and related
rights. Treaty All Beck publishing house, Buchargpt551.
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The terminology adopted in order to denote thegghtsi attempts,
respectively hints at, the pre-emption of copyrigiver related rights.
Nevertheless, this tendency to establish a hieyaishcontrary to the
interests of authors and those of performing artieat would eventually
understand they depend on each &theFherefore, France rejected his
hierarchy as it was considered harmful for thengaghip that needs to exist
between the holders of the two categories of rightshese circumstances,
it is highly significant to mention French jurispience in the Furtwangler
casé’, litigation initiated in 1956 and indisputably obsed 1964. The
French courts thus retaining that the talent aedgimnius of the performer
entails the same enriching elements as does thaisipthe playwright and
the composer and, on this grounds, the judgeseratbrementioned ruling
concluded that “the artist's performance is a ¢omatand the performer
enjoys copyright™,

In respect to the classification of related rightsan international level it
must emphasised that the rule of coexistence betwegyright and related
right was stated in art.1 of the Rome Conventionctviprovides that “the
protection granted under this convention shall éeatact and shall in no
way affect the protection of copyright in literagnd artistic works”.
Consequently, no provision of this Convention may interpreted as
prejudice in such protection. Indeed the Rome Cotiwe does not provide
a clear classification of rights granted to perforgnartists as it refers only
to granting protection and acknowledgment of rigiitee way in which
these rights are incorporated into the nationallsgstems depends on the
signatory states. A similar protection mechanisnihi® one set up by the

% Ros, V.; Bogdan, D.; Spineanu-Matei, O. (2005pPreptul de autorsi drepturile conexe.
Tratat, (Copyright and Related Rights. Trep#ll Beck publishing house, Bucharest, p.
463.

%" The philarmonic orchestra of Vienna recorded faaldcasting during 1939-1945 several
pieces of classical opera, among which Beethovémilsl symphony directed by W.
Furtwangler. The recording was seized by the engrdaring the Berlin seige according to
the Potsdam agreemnet. Later on it was sold to meri&an company which produced
phonograms. This recording was subsequently emgloyerder to produce disks, some of
which were also distributed in France. W. Furtwandgbdged a complaint with the Court
of Seine pursued by his descendents requestingrtigbition of the sale of the recording
using his name, as he did not consent to its digion under his name. The Court ruled in
favour and obliged the defendant to erase the rfamnvangler from the disk. Later on
new action was introduced requesting the withdraxfiéhe disks from the markets using as
an argument the capacity of the orchestra diremsoa performer and thus breaching his
moral right. The Court of Seine by means of a gibonfirmed by the Court of Appeal in
Paris decided that the performing artist may formg unauthorised performance, that the
German broadcast obtained from Furtwangler onlyrigiet to broadcast the recording but
not the one to reproduce it by manufacturing deskd that the rightful successor could not
obtain more rights than the German broadcast sdhbainauthorised producers of the disk
caused a prejudice which they are liable for vg,Ra, Bogdan, D., Spineanu-Matei, O.
(2005) - Dreptul de autorsi drepturile conexe, Tratat(Copyright and related rights.
Treaty) All Beck publishing house, Bucharept463.

8 Eminescu, |. (1997) Breptul de autor (Copyright)Lumina Lex publishing house,
Bucharest, p. 94.
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International Convention for the Protection of Beriers, Producers of
Phonograms and Broadcasting Organisations, adaptBdme on the 26th
October 1961, is to be found also in the Conventanthe Protection of
Producers of Phonograms Against Unauthorised Dafpdic of Their
Phonograms, adopted in Geneva on the 29th Octobél. 1IRomania
adhered to the Rome Convention by means of Lavw&drom 1998° and
to the Geneva Convention by means of Law no. 7@ t698°.

This convention refers to the protection of prodsaegainst certain crimes
(for instance, duplication without previous agreainar consent), however
the way in which the convention is implemented deiseon the national
laws of each signatory state. What the conventgsemtially accomplishes
iIs the acknowledgment of a copyright or of anotleecific right by

protecting against unfair competition, respectivbly protecting criminal

law instruments. The TRIPS Agreement, more pregisetitle section 1 of

part 2, refers to “copyright and related rightstighdistinguishing between
granted rights, which are acknowledged to authbigewary, scientific and

artistic works according to the Berne Convention floe Protection of

Literary and Artistic Works, and the rights of pmrhers, phonogram
producers and broadcast organisation included énctitegory of related
rights. The World Intellectual Property OrganieatiPerformances and
Phonograms Treaty adopted in Geneva on the 20tlerDleer 1996 at the
diplomatic conference of WIPO referring to certaspects of copyright and
related rights that came into force on the 20th N2&p2 mentions the
protection of beneficiaries and their rights bueslmot classify their rights
as being neighbouring or related to copyright.

Directive no. 92/100/CEE from the 19th November2.8&ferring to rental
and lending rights on certain rights related to ycmht in the field of
intellectual property protectiGhmakes reference to various rights related to
copyright in the field of intellectual property peation. Art. 6, 7, 8 and 9
address the regulation of certain rights denomihate rights related to
copyright. Therefore, this directive distinguishebetween rights
acknowledged to authors of literary and artisticksoon the one hand, and
rights acknowledged to performers on the other haings distinction can
also be observed in directive no. 83/93 from théh23eptember 1993
concerning the coordination of certain rules regydopyright and rights
related to copyright applicable to satellite brasimg and cable
retransmissiotf as in directive no. 98/93 from the 29th Octobe®39

29 published irOfficial Monitor no. 148 from 14.04.1998.

% published irOffical Monitor no. 156 from 17.04.1998.

31 published iriThe Official Journal of the European Uniamo. L 346/27.11.1992, p. 0061-
0066.

%2 published irThe Official Journal of the European Uniamo. L 248/06.10.1993, p. 0015-
0021.
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concerning harmonizing the term of protection opyight and certain
related right%’.

From the analysis of this classification one casndthe conclusion that the
distinction between copyright and the rights relate it cannot have
extremely obvious effects. Nevertheless, it shdsldnentioned that, on the
one side copyright is perceived at least withintice@mtal systems, civil law
systems, as tightly linked to the personality of euthor, therefore he is
automatically granted the protection specific testh rights. On the other
hand, where related rights of producers are clagsibased on the
protection of investment and organisational talerise concept of
personality is absent, therefore the protectionhraeism relies on economic
and commercial aspects. The very same situatiotieapfp broadcasting
mechanisms. These classifications of related rightso include the
performers, thus subjecting them to the same exuept limitations,
restrictions of the term of protection as are hdd# copyright. The reason
behind these classifications is to an extent atestl one, but often leads to
a series of anomalies. For instance, the questisesanaturally as to why
the work of an author needs protection throughast lifiespan plus a
considerable period after his death whereas thienpeance of a performer
is only protected for a limited period during hig lalthough it is very likely
that his performance will be the object of an uhatised use beyond this
period of protection.

In respect to sui generis rights it must be emseasihat recently the phrase
sui generis, i.e. the rights which possess a dpead#ture, was applied to
categories of rights acknowledged in relation tdate productions which
are viewed differently than the productions pragddby means of copyright
and related right. For this reason the possibdityl the desire to grant a
certain protection by means of sui generis rightdegad of copyright or
related rights causes much controversy. Mainlyigi@s in this field which
fall under the classification sui generis include tright over pictures,
material and information, which are not originagwever national legal
systems may grant a related right in this fieldoTsmch examples are rights
acknowledged to producers of databases. The int@maontained in
technical, legal, financial and commercial databaste. is the result of a
high expenditure related to the collection, codinglorisation and
protection of these rights. The rights granted ackhowledged to authors
of such databases reward this effort enjoying ptaie taking into
consideration the investment and their utility.

Furthermore, previous to the establishment of th&egtion system by
means of acknowledging a sui generis right in thedd databases
represented and were protected as application®rmapitations displaying
the same originality issues but on a different escdlheir protection by

% published iriThe Official Journal of the European Uniamo. L 290/24.11.1993, p. 0009-
0013.
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means of copyright was accepted based on econamimds in order to

protect the investments and to cover expenses. Hawet has been

observed that a strict application of the prin@gpi@verning copyright will

inevitably lead to losing protection granted by yoght in the case of most
databases if not all of them. This was due to ta that selection of

material and data included in the database didnatys bear the trademark
of the author’s personality as databases havedemey to exhaustive, i.e.
together all information referring to a certain @r@ certain subject. The
attempt to protect the database by means of cdpytigggered either a

reassessment of the essential principles applig¢tisnfield, respectively a

new definition of originality, or the granting of &ather theoretical

protection. Faced with these shortcomings thetismluwas to regulate

distinctively by granting databases a sui genéglst.r

In any case, in this field, we should not disregduel persons in connection
to the databases: the author of each work includethe database, the
person, who selected and laid out the material aggears in the database,
as well as the person who invested in the prodonatiothe database. The
first two persons can enjoy the protection grariigdcopyright, at least to
the extent to which we deal with an original creatwhereas the author of
the database, the last person, can enjoy a surigeirght according to the
directive no. 96/9/CEE on the legal protection atabase¥. From this
reason it must be emphasised that the sui genghisaf database producers
stem from this directive. Taking into consideratitinee fact that, this
directive classifies the right of database prodsi@ey a sui generis right, so
will each of the national legal systems when trasgm the directive. More
precisely, in those cases where the directive geeerdirect effects the
classification from the directive will be appliegs for the rest of cases the
classification of the right acknowledged to datajasoducers may vary.

Consequently, the French legal system transposedtisie no.96/9/CEE
regarding the legal protection of databases irgdnternal system by the
law adopted on the 1st of July 1998. Accordinghis taw "the person, who
initiates and takes on the risks of correspondmgestment benefits from
the protection of the database content when ibéshment, evaluation and
presentation reflect a substantial financial, mater human investment”.
Thus, the object of protection of this law is tiehcial, material or human
investment and not a simple data compilation. Aftt2-3 of the French
intellectual property code defines the databaseaasjllection of works, of
data or of other independent elements laid outsgséematic or methodical
manner and individually accessible through eledtraneans or any other
means.” In Romania Law no0.285/2004, following thattern of the

aforementioned directive, introduced in title 2 lddw no.8/1996 a new
chapter 6 entitled “sui generis rights of databas®lucers”. According to
art 122 point 1 paragraph 2 “by database we uralaisthe collection of

% published irThe Offical Journal of the European Unian. L 77/20 from 1st April 1996,
p. 0028-0035.
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works, of data or of other independent elementstepted or not by
copyright or related rights, laid out in a systematrr methodical manner
and individually accessible through electronic nseanany other means”.

Also worth mentioning is the fact that directive/®€EE regarding the
legal protection of database locates the rightaddloase in chapter 3 subtitle
sui generis right. As a consequence of the classifin in the field of sui
generis rights it stands out that there is appbr&at grounds for which sui
generis rights should hold a less significant statihan the one
acknowledged to copyright and related right. Noaletss, sui generis rights
are acknowledged for a shorter period than the omeesponding to
copyright. Moreover, in this field the arguments fcknowledging this
right are far closer to the case of inventions amlstrial designs, thus
leading to the application of a protective reginoe & limited period of
years, and not for the duration corresponding ®lifflespan of the author
plus a certain period of time. In the field of g@neris rights the effects of
directive no. 87/54/CEE from the 16th December 1986 the legal
protection of topographies of semiconductor prosfictarry a crucial
significance as law-makers acknowledge that eventha case of
topographies of semiconductor products we are migalith a sui generis
right established in the favour of their produc®rs

In order to determine the protection in the field industrial property,

respectively the nature of the rights guaranteethis area, we must take
into consideration the fact that the works, theatoms which constitute the
object of protection in this field represent, smmilto the other creations
protected under the umbrella term intellectual prop products of human
creating activity, respectively the result of ratb thinking, knowledge and
activity, of human capacity to come up with andice concepts and to
operate with abstract notiols Industrial property first and foremost

% published inThe Official Journal of the European Uniowo. L 024/27.01.1987, p. 0036-
0040.

% Sterling, J.A.L. (2003) World Copyright Law Second Edition, Sweet & Maxwell
Publications, London, p. 79.

37 In category of “intellectual rights” comprises goight and related rights as well as
“industrial property rights”. In turn the lattereadivided in three categories: the first has as
object the rights related to the rights of authmfrindustrial designs and models, technical
creations patented as inventions, the protectionesf species of plants and animals, the
protection of the topographies of integrated cicwnd the protection of confidential
information; the second has as object the distiac8igns which include trademarks,
geographic indications, commercial nhames and comparihe third related to unfair
competition additionally annexed to new creationd distinctive signs and which is the
object of study of a separate discipline. The mdea that leads to the establishment of
intellectual protection and to the creation of avnlegal branch is that these spiritual
products cannot be protected against their usethgr gersons in the way that material
goods are protecting by mere possession. Oncertitrigt of intellectual creation is made
available to the public its creator can no longegrecontrol over the use of his work. v.
Ros, V.; Spineanu-Matei, O.; Bogdan, D. (2003)Dreptul proprietiii intelectuale.
Dreptul proprietizii industriale, mircile si indicariile geografice (Intellectual Property
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protects intellectual and content-related creatiapplicable industrially,
also known as “utility creations”. When specifyitige object of protection,
the Paris Convention from 1883 concerning IndulsPi@mperty Protection
and the Stockholm Convention for the Establishmehtthe World

Intellectual Property Organisation added to theeeattons trademarks,
geographic indications, commercial names as welprasection against
unfair competition, the TRIPS agreement, includingpnfidential

informatior?™.

Similarly, the French literature, when analysindustrial property makes a
subdivision into larger fields: the right of induat creations and the right
of distinctive sign¥. Basically, the field of industrial creations indes
protection granted to industrial designs and mqdelsutility industrial
creations and inventions, to new types of plamisnyention through utility
models and to topographies of semiconductor pretf,evhereas the right
of distinctive signs comprises the protection of rksa geographical
indications, commercial names, emblems and donaimed”.

For this reasons, with a view to identify the natof the rights guaranteed
in the field of industrial property we shall focosrr analysis on the legal
nature of the inventor’s right and on the legalunatof the right on marks
while comparing them to the other intellectual gy rights especially to

the protection granted by copyright. The issue ndigg the legal nature of
the right to mark was the object of heated displite dispute tackled even
the inclusion of the marks in industrial propertghaugh none of the

European or international legal systems took tmgo iconsideration

maintaining marks within industrial property. Pd&ibbier was the first to

contest the right to client. Similarly, the riglt tnark was considered an
exclusive right of exploitation, a right to cliend personality right, a

monopoly right and even a competition right.

Currently however, there is less focus on the ¢oation of right to mark,
but more a detailed analysis of the content of tight with a view to
identifying the effects that have real consequemédabe right to mark. At

Right. Industrial Property Right, Trademarks and o@ephical Indication¥All Beck
publishing house, Bucharest, p. 5.

*® Res, V.; Spineanu-Matei, O.; Bogdan, D. (2003)Dreptul proprietiii intelectuale.
Dreptul proprietizii industriale, mircile si indicariile geografice (Intellectual Property
Right. Industrial Property Right, Trademarks and o@ephical Indicationy All Beck
publishing house, Bucharest, p. 27.

%9 Chavanne, A.; Burst, J.-J. (2006)roit de la propriété intellectuelles® édition, Editions
Dalloz, Paris, edition completed by Jacques AzénthJean Cristophe Galloux, p. 79 and
p. 737.

“O Danila, L. (2008) -Dreptul de autori dreptul de proprietate industria) (Copyright and
Industrial Property right C. H. Beck publishing house, Bucharest, p. 234, 275, 277,
285.

“! Danila, L. (2008) -Dreptul de autori dreptul de proprietate industria) (Copyright and
Industrial Property right C. H. Beck publishing house, Bucharest, p. 185, 230, 233
and 234.
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the beginning of the last century, the right to knaas viewed as a genuine
property right and it still is, as explicitly showyy some legal systems.
Thus, Thierry van Innis argued that “the right tarknis to be analysed as a
genuine property right*2. At the same time, in the French Intellectual
Property Code, art. 713-1 it is stated that “magjistration offers holders a
property right over this mark with the productsttlitadesignates.” The
Romanian law-maker has been more reserved avoidiegplicitly qualify
the right on marks as a property right, howevearin35. of Law 84/1998 it
states that "registering a mark offers its holdereaclusive right over the
mark.” The legal systems in Belgium, Luxemburg #gmelNetherlands acted
similarly; their uniform law on mark qualifies theght to mark as an
exclusive right. Obviously this qualification dicdbtnprevent the literature
from considering the right to marks as a propedhtrsupporting this view
with the following arguments: the right to mark dames all the attributes
of a classical property right: usus, fructus andsais. In virtue of the rights
acknowledged by the law the holder of the markhesdnly one capable of
disposing and ceasing it as he pleases. He igtassole beneficiary of the
financial gains resulting from the exploitation thfe mark, exploitation
which may be done personally or under licence ageg. It is also worth
mentioning the fact that the holder of the mark rabgindon it or may adopt
an attitude leading to the loss of the mark. Selgorelen if the right to
mark is subject to certain time and space limitegtigpecific to its nature,
these limitations can also be found in the casetlér classical property
rights which do not affect the essence of the ri@atring these arguments
in mind, we also need to consider internationall&tipns in the field of the
legal nature of the rights of distinctive signs.eTRaris Convention for the
protection of industrial property includes markghe category of industrial
property goods. In the preamble of the TRIPS Agmd@nthe signatory
states acknowledge the fact that “intellectual prop rights are private
rights”.

In the Romanian legal system the right to markbisimed by registering the
sign chosen by the applicant, registration whiclantg the holder an
exclusive right over it. However, registration detsign is preceded by a
pre-registration on the side of the applicant whitsufficient in order to
obtain the right over this sign, but in the atttibe system this represents
only the first phase in obtaining the right. Thrbudpe registration of the
sign the applicant acquires an exclusive usage vigich limits the usage
of this sign in relation to the product or serviteat it designates.
Nevertheless, the right to mark remains even indtiebutive system a
mere pre-reservation right thus bringing benefiti® first person to register
it. This is due to the fact that if this sign iedy i.e. available, and all other

2 Innis, Thierry v. (1997) -Les signes distinctifsEditions Bruylant, Bruxelles, p. 329,
quote from R, V.; Spineanu-Matei, O.; Bogdan, D. (2003) Dreptul proprietiii
intelectuale, dreptul propriétii industriale, mircile si indicariile geografice (Intellectual
Property Right. Industrial Property Right, Traderkarand Geographical Indicatiop&ll
Beck publishing house, p. 24.
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basic conditions for its registration as a mark e, the administrative
authority can deny the issuing of the registratoentificate. The right to

mark granted by registration has a particular attaraalso in relation to

other industrial property rights due to the fagtttits object and function are
not to grant a monopoly over a distinctive hame tbufiacilitate commerce
and to ensure costumers’ protection.

The right to mark does not protect the sign itsglice commerce is
protected and not the mark. What is relevant ia #malysis is the fact that
choosing a mark does not imply any act of intellattreation and does not
suppose any novelty, originality or inventive attiv Therefore, it is not
included in the category of rights deriving fromilityt creations or new
creations as some authors call them: inventiondustrial designs and
models. As previously mentioned the right to magkohgs to the category
of distinctive signs, a subcategory, in case it bancalled like that, of
industrial property right. In case a similar signmprises an original graphic
or verbal creation it is susceptible of protectelao under copyright. If it
belongs to a third person it can be registered amask only if the
patrimonial rights have been transmitted to thelieppt of the mark
registration by the author of the creation throughwritten cession
agreement according to art.42 of the Romanian Ggiplyt.aw 8/1996.

In the case of distinctive signs the legal natufeth® right must be

determined considering the fact that we are deailitiy a way of respecting
each competitor’s rights over the distinctive sigindis activity in relation

to the other competitors. Therefore, the objecpmitection represents the
prevention of direct competitors from using thedwsols sign, thus also
eliminating confusion among consumers. For thiseaahe holder of the
distinctive sign is acknowledged the right to usdor his products and
services and to maintain his clients. Unlike theemtion patent mark
registration protection does not grant a right oflimited exclusive

exploitation. The protection covers a range of poddcategories; the
probability may arise different products carry te@me sign without it
constituting a breach of right to mark.

Furthermore, the right over distinctive signs hadgisadvantage in relation
to the right over invention, respectively it candsgended for an unlimited
duration, extension which can be granted at theestgof the holder who in
his turn can thus strengthen his position in refato its direct competitors.
In the case of inventions after the expiry datehaf patent it becomes a
public asset or can be used by anyone without estyiction. In the field of
inventions, the most relevant area in new creatiameators or their
successors are granted protection over their oreatiThe protection of
patented inventions by means of a patent generatesexploitation
monopoly in favour of the patent holder grantingnhthe right to forbid
anyone from exploiting the invention without higpapval.

As regards industrial creations an important aspecthat the right of
exclusive exploitation of an invention is an abs®light which allows the



Dny prava — 2009 — Days of Law: the Conference Eedings, 1. edition.
Brno : Masaryk University, 2009, ISBN 978-80-21®@4

holder to forbid anyone from using the inventiortheut this approval. In
comparison to this, the right over distinctive sige a relative one. It is not
opposable erga omnes as a right but only to do@ctpetitors of the holder
of the mark® In an attempt to justify the protection grantediriventions
the natural right of the inventor over the prodocthe intellectual creation
has repeatedly come up. Other authors argue thgatent can play the role
of a reward. The most frequent justification rensatine public benefit that
granting exploitation monopoly to the patent holdetail$*.

Over time numerous theories, very similar to thready existing theories in
the field of copyright, have been elaborated reiggrthe legal nature of the
subjective right of the inventor: property rightyi generis right, right to
client, inventor’s personality right. As in the easf copyright it has been
argued that the subjective right of the inventoruldobe a personal non-
patrimonial right which has patrimonial consequefitéAnother approach
claims that the subjective right of the inventon@ a proper right affecting
an incorporal good destined for industrial usageesiestablishing its legal
nature equates with establishing the legal natdirth@ exploitation right
which is a proper right.

However, irrespective of the theory we embrace need to keep in mind
that the inventor becomes the holder of moral ds agepatrimonial rights,
moral rights even if not explicitly regulated byethaw can be easily
deduced, i.e. the right to public disclosure of theention, the right to
acknowledgement of the author of the inventiong, tight to name, the
right to the issue of a protective title or to mening the name in the
patent, the right to the issue of a copy of thepabf invention. In case of
the patrimonial rights of the patents holder wedhemention the fact that
they do not differ considerably from one legal systto another including
the following patrimonial rights: the right to prity, the exclusive right to
exploitation of the invention and the temporary htigto exclusive
exploitation of the invention. The right to prigrits regulated in the
Romanian legal system in art. 17 of Law 64 from1L@ich states that the
establishment of the national regulatory deposithef invention ensures a

“> Ros, V.; Spineanu-Matei, O.; Bogdan, D. (2003)Dteptul proprietiii intelectuale,
dreptul proprietii industriale, narcile si indicayiile geografice (Intellectual Property
Right. Industrial Property Right, Trademarks and o@ephical Indicationy All Beck
publishing house, p. 26.

“ Bentley L., Sherman B. (2002) Intellectual Property LawOxford University Press,
Oxford, p. 313, quoted by Olteanu G. (2008) Dreptul proprietifii intelectuale
(Intellectual Property Rightsecond edition, C. H. Beck publishing, p. 172-173

“ lonascu, A. (1961) —Dreptul de autor in legiske, Revista Jugia Noui, no.
6/1961(Copyright in current law, New Justice Magazinaptgd fromOlteanu, G. (2008)
— Dreptul propriefifii intelectuale (Intellectual Property Rightsecond edition, C. H. Beck
publishing, p. 173.

“® Mihai, L. (2002) -Inverria. Condjiile de fond ale brevetii. Drepturi, (The Invention.
Content-related conditions affecting patents. Rsgbmiversul Juridic publishing house,
Bucharest, p. 96.
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right to priority over any deposit related to tlan® invention established at
a later date or with a known later date of priarity

In the same field of new creations or utility cieas, as French literature
calls them, it is important to highlight the fabiat from industrial designs
and models arise not only moral rights but alsaoipainial rights. In this
respect moral rights are: to decide if, how and wkiee work is to be
released to the public, to claim the acknowledgnoérihe capacity of the
author, to decide on the name assigned to the wben released to the
public, to claim respect for the integrity of theonk and to oppose any
modification as well as any alteration brought te tvork that may cause
prejudice to its honour or reputation and to widwirthe work and, if
necessary, offering compensation the holders oflo&gapon rights
prejudiced by the withdrawal. Patrimonial rightslude: the right to decide
whether to use or exploit the work, the right teide in what way to use or
exploit the work, the right to consent to othersing the work or to
distinctive and exclusive authorisation rights,vasl as to resale royalty.
The field of industrial designs and models presentsimilar context to
distinctive signs when encompassing an originaplgiaor verbal creation.
As previously mentioned there is a cumulus of e, the author of
industrial designs and models thus enjoys rightsingy not only from his
capacity of author but also rights arising from tregyistration of the
industrial model and design with the Romanian Rabdfice (OSIM). If we
attempt to analyse the legal nature of the ackmibydd rights, of the
patrimonial rights of authors of new creations peggively utility creations,
we must bear in mind that both moral and patrimlamgts arise, the moral
patrimonial rights borrow from the nature of thensmatrimonial rights of
the creators of works in the field of copyright, embéas the patrimonial
rights fall under the specific rules in the field mdustrial property.
Therefore, after expiry of the validity the creatieecomes a public asset, so
that it can be used by anyone without any resbmctvith the exception of
the case where we have a cumulus of protectiorteptdry copyright.
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