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Abstract

This article deals with the European Evidence Wurraan order issued by
a competent authority in one member state that tmistirectly recognized
and enforced by a competent authority in anothembes state. The
purpose of this legal instrument is obtaining ojecks, documents and data
for use in proceedings in criminal matters.

Firstly, the reasons that prompted the EuropeamtJto take action in this
field are explained. Legal European standardgajpéng to procurement
and transfer of evidence are presented and distusSecondly, the
definition and the scope of the EEW are outlinedirdly, formal
procedures relating to recognition and executiorafEEW, as well as
safeguards and grounds for non-recognition and exacution, are
explicated. The principle of double criminalitydescribed, rules pertaining
to the deadlines are presented, and the possilgfitiegal remedies is
addressed. Lastly, future prospects in this fiedd are summarized and
conclusions are provided.
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1. BACKGROUND

The disappearance of internal borders within theogean Union — enabling
free circulation of people and goods — has ledrtomption of mobility and

faster economic growth. Removing border checksthenother hand, has
also given a boost to cross-border crime. With thpidly advancing

information technology, it is easier today, morarthever before, for a
criminal to commit a serious crime in any given oy without even being

physically present there. These reasons, as wétleaterrorist attacks in the
USA, Spain and the UK in 2001, 2004 and 2005 respyg, prompted EU

member states to enhance their mutual cooperatiamiminal matters in

order to ensure safety and security for their etz A simplified and

accelerated procedure for procurement and transmisef evidence

between the member states of the EU will undouptpldly a major role in

fighting crimes with cross-border element.

1.1COUNCIL OF EUROPE
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The Convention on mutual assistance in criminaltensitfrom 1959 is the
first European multilateral instrument governinggeration in the field of
criminal law. It addresses, inter alia, requests fwocurement and
transmission of evidence between the signatory tc@sn It was
supplemented by the First Protocol of 1977 and @uan by the Second
Protocol of 2001. All EU member states have ratifihe Convention
together with its First Protocol, while the Secdtrdbtocol has been ratified
by 10 out of 27 member states. Although it playeitral role in relation to
mutual assistance in criminal matters in Europee @onvention has
significant shortcomings. An official request fdstaining evidence lodged
by the requesting country is not legally binding tbe requested country.
Article 2 states that the requested party may estusequest if it considers
that execution of the request is likely to prejedits sovereignty, security,
ordre public or other essential interests. Evemyntxy is free to define its
essential interests and consequently, its courpsstice ministry are free to
decide on how to proceed with the request. Furtbegmthe Convention
neither specifies a form in which the request sballmade nor it prescribes
deadlines within which the requested country isimegl to respond. It must
be therefore concluded that the decision whethewlwen to act upon a
foreign country request, depends solely on the afithe requested country.
This fact renders the Convention an unreliablerimséent for fighting cross-
border crime.

1.2EUROPEAN UNION

In 1999, at a special EU Presidency meeting helBampere in relation to
the creation of an area of freedom, security arstige in the EW, it was
stressed that mutual recognition shall become traecstone of judicial
cooperation between the member states. The prenoiphutual recognition
in criminal matters means that a judicial decisissued by a competent
authority in one member state will be directly rgisized and enforced by a
competent authority in another member state. Thezejudicial decisions
should become orders — and not requests like inctme of mutual
assistance principle — that will have legal bindfogce upon the country
receiving it. Thus, the requesting country becomesssuing country and
the requested country becomes an executing coulttig. stated in the
Tampere Presidency Conclusions that the principlenatual recognition
should also apply to pre-trial orders, in particula those which would
enable competent authorities quickly to secureenad and to seize assets
which are easily movable; evidence lawfully gatdet®y one member
state’s authorities should be admissible beforecthats of other member
states, taking into account the standards thaydppte.

! Council of Europe European Convention on mutual assistance in criimatters
20.4.1959. Available at: http://conventions.coélirgaty/en/Treaties/Word/030.doc

2 European CounciPresidency Conclusiond5-16 October, 1999, Tampere. Available at:
http://www.europarl.europa.eu/summits/tam_en.htm



Dny prava — 2009 — Days of Law: the Conference Eedings, 1. edition.
Brno : Masaryk University, 2009, ISBN 978-80-21®@4

In 2000, the Convention on mutual assistance imioal matters between
the member states of the EWas signed. Together with its First Protocol of
20017 they supplement the provisions of the Council ofdpe Convention
from 1959. Certain criteria, under which mutualistssice must be granted,
are laid down. The Convention provides for sporaseexchange of
information (i.e. without prior request). It opemg the possibility for direct
mutual assistance and communications between gldicithorities instead
of circulating requests through a designated ckngathority. The
Convention entered into force in 2005 but is nafieal by all EU member
states.

In 2001, the Programme of measures to implemenptimeiple of mutual
recognition of decisions in criminal mattérsas adopted. One of its aims is
to ensure that evidence is admissible, to preuvsntisappearance and to
facilitate the enforcement of search and seizuderst so that evidence can
be quickly secured in a criminal case.

In 2002, the European Arrest Warfariecame the first instrument to
implement the principle of mutual recognition iretheld of criminal law.

Council Framework Decision 2003/577/JHA on the exen in the

European Union of orders freezing property and evié¢ was adopted
soon after. With respect to evidence, it deals \iigezing orders issued
under the mutual recognition principle, while thatoal assistance principle
applies to the procedure for transfer of evidedaopting measures in the
form of Framework Decisions or Decisions has an aathge over
Conventions as it does not require formal ratifaratby parliaments of
member states. Ratification of Conventions by matioparliaments has

3 Official Journal of the European Communities C,182.07.2000.
4 Official Journal of the European Communities C/32@1.11.2001.
® Official Journal of the European Communities C102/15.1.2001. Available at:

http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:C:2@12:0010:0022:EN:PDF

® Official Journal of the European Communities L /19018.7.2002Council Framework
Decision of 13 June 2002 on the European arrestravdrand the surrender procedures
between Member States (2002/584/JHailable at:

http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:20®0:0001:0018:EN:PDF

" Official Journal of the European Communities L /435 2.8.2003. Available at:

http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:30®6:0045:0045:EN:PDF
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proven slow and partially ineffective. Action bytimaal parliaments is still
required when it comes to implementation of EU Bieris into national
law. This process is, unlike with the case of Coinams, mandatory and
takes less time.

In 2005, the Hague Programme with a view of furtlstraightening

freedom, security and justice in the EWas adopted. In relation to
procurement and transmission of evidence it stdtas the gathering and
admissibility of evidence, conflicts of jurisdictioand the ne bis in idem
principle should be completed and further attentshrould be given to
additional proposals in that context. It calls ugba Council of the EU to
adopt the proposal prepared by the EU Commissi®0@® in the form of

Framework Decision on the European Evidence Warbgnthe end of

2005. The Action Plan implementing the Hague Progna® foresees an
adoption of a universal instrument that would replall the existing legal
instruments in the area of cross-border procuremieeridence.

In 2008, a new mutual recognition instrument waspaed in the form of a
European Evidence Warrant (EEW)It provides for a simplified and
accelerated procedure for procurement and transmisef evidence
between the member states of the European Uniom Hiamework
Decision entered into force in 2009. Member statesrequired to transpose
it into their national laws by the beginning of 201This new legal
document is expected to result in quicker and meiffective judicial
cooperation in the EU. Its aim to contribute toexgper trials is in line with
Article 6 of the European Convention for the Pratet of Human Rights

8 European CounciPresidency Conclusiong-5 November, 2004, Brussels. Available at:
http://ec.europa.eu/justice_home/news/informatiassekrs/the_hague_priorities/doc/hagu
e_programme_en.pdf

® European CommissionProposal for a Council Framework Decision on therdpean
Evidence Warrant for obtaining objects, documemid data for use in proceedings in
criminal matters COM(2003) 688 final, 14.11.2003, Brussels. Aualga at:
www.statewatch.org/news/2004/mar/com-2003-688.pdf

1% Council of the European Union, European Commisshmtion Plan implementing the
Hague Programme 9778/2/05 REV 2, 10.6.2005, Brussels. Available: a
http://ec.europa.eu/justice_home/doc_centre/ddofagblan_jai_207_en.pdf

11 Official Journal of the European Communities L 88D 30.12.2008,Council
Framework Decision 2008/978/JHA of 18 December 2088the European evidence
warrant for the purpose of obtaining objects, doents and data for use in proceedings in
criminal matters Available at:

http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:8(B50:0072:0092:EN:PDF
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and Fundamental Freedothi relation to trial within reasonable time. The
EEW will coexist in tandem with the mutual assis&mprocedures, at least
for a transitional time, until the mutual recogaoiti regime completely
replaces the mutual assistance principle.

2. DEFINITION AND SCOPE

Article 1 and 2 of the Framework Decision providdiditions in relation to
the EEW, issuing state and authority, and execudiate and authority. The
EEW is defined as a judicial decision issued bympetent authority of a
member state with a view to obtaining objects, doents and data from
another member state for use in proceedings inimainmatters, or where
administrative or other type of decision punishalmeer national law may
give rise to proceedings before a court havingsgiction in criminal
matters. The EEW must be executed on the bastsegbrinciple of mutual
recognition. It is issued in a standard form (ined in an Annex to the
Framework Decision) and must be translated intofcial language of the
executing state.

An issuing state is the member state where the B issued while
issuing authority means a judge, a court, an inyashg magistrate, a
public prosecutor or any other judicial authorigfided by the issuing state
as a competent authority. There is no possibildy the police, custom,
border or administrative authorities to issue aMERN executing state is
the member state in whose territory the objectgudwents or data are
located or, in the case of electronic data, diyeeitcessible under its
national law. Executing authority is a competenthatty that can

recognize or execute an EEW.

Article 7 of the Framework Decision stipulates tttee EEW may be issued
only if both of these conditions are met:

a.obtaining the objects, documents or data sougheeessary and
proportionate for the purpose of criminal procegdiror other
types of proceedings that can give rise to crimpraiceedings;
and

b.the objects, documents or data can be obtainedr uhddaw of
the issuing State in a comparable case if thenevavailable on
the territory of the issuing State, even thoudfedent procedural
measures might be used.

Gathering evidence can include obtaining objeatsuchents or data from a
third party, from a search of premises, historidata on the use of any

12 Council of Europe, 4.11.1950. Available at:
http://www.echr.coe.int/nr/rdonlyres/d5cc24a7-dett3-8-b457-
5¢9014916d7a/0/englishanglais.pdf
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services (including financial transactions), higtak records of statements,
interviews and hearings, and other records, inolyidhe results of special
investigative techniques.

Article 4 states that an EEW can not be issuedherpurpose of requiring
the executing state to:

a.conduct interviews, take statements or initiateeottypes of
hearings involving suspects, witnesses, exper&mpiother party;

b.carry out bodily examinations or obtain bodily matk or
biometric data directly from the body of any persorcluding
DNA samples or fingerprints;

c.obtain information in real time such as throughititerception of
communications, covert surveillance or monitoring lwank
accounts;

d. conduct analysis of existing objects, documenidaba; and

e.obtain communications data retained by providers qfublicly
available electronic communications service or ablipu
communications network.

However, if the above mentioned objects, documenttata are already in
the possession of the executing authority, theingsstate can order the
executing state to transmit them. This solutionnspep the possibility for

police interviews or statements conducted in thet fmabe transmitted, but it
does not allow the persons interrogated (suspedtisesses or experts) to
change or alter their statements. It is therefarestjonable if such evidence
can be effectively used in the courts of the isgsitate.

3. PROCEDURES AND SAFEGUARDS

The Framework Decision on the EEW prescribes thendb procedure

under which the EEW may be issued. It deals wighftmmalities relating to
recognition and execution of an EEW which are tdddewed by both the

issuing and the executing state. Safeguards are @ksscribed and the
grounds for non-recognition and non-execution amesequently listed. It
furthermore addresses cases falling under theiplenof double criminality

and sets deadlines for recognition, execution eartster of evidence.

According to Article 8, the transmission of an EEWAIl take place directly
between competent authorities of the issuing aedettecuting state. Each
member state may designate one (or more than argjat authority to

assist the competent authorities. Any competentingsauthority can use
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the secure telecommunications system of the Eurojedicial Network’ if
it so wishes.

Protection of personal data is provided by the @duwf Europe
Convention for the protection of individuals witagard to the automatic
processing of personal ddfaAdditional protection is also afforded by the
Convention on mutual assistance in criminal matbe&tsveen the member
states of the EU (Article 23).

3.1RECOGNITION AND EXECUTION

Article 11 stipulates that the executing authonityist, without further

scrutiny, recognize an EEW, and take the necessansures without delay
for its execution in the same way as that authavibyld obtain the objects,
documents or data under its domestic law in refatm the procedure of
obtaining evidence. Each member state must ensure:

a.that any measures which would be available in ala&irdomestic
case in the executing state are also availablthéopurpose of the
execution of the EEW; and

b.that measures, including search or seizure, argabiea for the
purpose of the execution of the EEW.

If the issuing authority is not a judge, a court,imvestigating magistrate or
a public prosecutor and the EEW has not been \aliday one of those
authorities in the issuing state, the executindn@ntly may, in the specific

case, decide that no search or seizure may bedamut for the purpose of
the execution of the EEW. Before so deciding, tkecating authority is

obliged to consult the competent authority of $siing state.

3.2GROUNDS FOR NON-RECOGNITION AND NON-EXECUTION

Article 13 provides that recognition or executioh tbe EEW may be
refused in the executing state:

a.if its execution would infringe the ne bis in idgminciple;®

13 Network of EU national contact points for the faation of judicial co-operation in
criminal matters.

4 Council of Europe, European Treaty Series - No08,128.1.1981. Available at:
http:/lconventions.coe.int/Treaty/en/Treaties/Word/108.doc

!5 Right not to be tried or punished twice in crimipaoceedings for the same criminal
offence.
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b.if, in double criminality cases (see below) the EEsates to acts
which would not constitute an offence under the lafvthe
executing state;

c.if it is not possible to execute the EEW by anytltd measures
available to the executing authority in the speafse;

d. if there is an immunity or privilege under the laivthe executing
state which makes it impossible to execute the EEW:;

e.if the issuing authority has not been validatedaasompetent
authority;

f. if the EEW relates to criminal offences which:

i. under the law of the executing state are regardeuhsaing
been committed wholly or for a major or essentiattp
within its territory, or in a place equivalent ts territory; or

ii. were committed outside the territory of the isswstage, and
the law of the executing State does not permit llega
proceedings to be taken in respect of such offemdese
they are committed outside that state’s territory;

g.if, in a specific case, its execution would harrseggial national
security interests, jeopardize the source of tHermmation or
involve the use of classified information relating specific
intelligence activities; or

h.if the form provided for in the Annex is incompleie manifestly
incorrect and has not been completed or correctétinva
reasonable deadline set by the executing authority.

Recognition and execution may also be rejectetidfdxecuting authority
objectively believes that an EEW was issued forpghgose of prosecuting
or punishing a person on account of his or her smial or ethnic origin,
religion, sexual orientation, nationality, language political opinions, or
that the person’s position may be prejudiced for @ithese reasons. Such a
request would be in contradiction to Article 6 bétTreaty on the European

' No universal definition ofmmunityor privilege exists in the EU. The definition of these
terms is left to national laws of every memberestaparately.
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Union'’ and would infringe the provisions of the ChartérFandamental
Rights of the European Unibh(see Chapter VI).

3.3DOUBLE CRIMINALITY

The principle of double criminality stipulates thidte alleged crime for
which the EEW was issued must be criminal in bdih issuing and the
executing states. Article 14 provides that the gadton or execution of the
EEW shall not be subject to verification of doubkeminality unless it is
necessary to carry out a search or seizure. # iteicessary to carry out a
search or seizure for the execution of the EEWeradés punishable in the
issuing state by a custodial sentence or a detemtider for a maximum
period of at least three years, shall not be stuligewerification of double
criminality under any circumstances. These offerzzes

- participation in a criminal - swindling
organization

- terrorism - racketeering and extortion

- trafficking in human beings - counterfeiting angiracy of
products

- corruption - forgery of means of payment

- fraud - murder, grievous bodily injury

- laundering of the proceeds of crime - organizedrmed robbery

- counterfeiting currency - trafficking in stoleehicles
- computer-related crime - rape
- environmental crime - arson

- forgery of administrative - crimes within the jurisdiction of the
documents and trafficking therein International Criminal Court

- illicit trade in human organs and unlawful seizure of aircraft/ships
tissue

7 Official Journal of the European Communities C 29107.1992. Available at:
http://eur-lex.europa.eu/en/treaties/dat/11992KMM@TC 1992 191 1 EN_0001.pdf

18 Official Journal of the European Communities C /36418.12.2000. Available at:
http://www.europarl.europa.eu/charter/pdf/text_eh.p
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- racism and xenophobia - sabotage

- illicit trafficking in nuclear or - illicit trafficking in hormonal

radioactive materials substances and other growth
promoters

- kidnapping, illegal restraint and illicit trafficking in cultural goods,
hostage-taking including antiques and works of art

- sexual exploitation of children and facilitation of unauthorized entry

child pornography and residence
- illicit trafficking in weapons, - illicit trafficking in narcotic drugs
munitions and explosives and psychotropic substances

The Framework Decision opens up the possibilityffother offences to be
added to the list should the Council and Parliancensider this necessary.
It is stated in the Framework Decision that the diton of double
criminality will be further examined by the Counail 2014. If the Council
(after obtaining consent by the Parliament) so aki the principle of
double criminality might be completely abolished such case, a competent
authority in one member state will be allowed tadesr a competent
authority in another member state to provide ewderven though the
offence for which the evidence is required is nafrimne in the executing
state.

Abortion is one example which can illustrate thengple of double
criminality in this context. Although a small nunmbef member states
criminalize abortion, under the current legal frawoek, it will not be

possible for them to issue an EEW and request Iseant seizure of
evidence in connection to abortion from a membatesthat considers
abortion legal. Issuing an EEW for all type of amal offences will become
possible only if the principle of dual criminality abolished in the future.

At the time of the negotiations in relation to fimmework Decision on the
EEW, the Netherlands feared that it might get sweanpby evidence

warrants in relation to purchase of drugs. Germamyhe other hand was
worried about the lack of definitions for six pattiar crimes (terrorism,
sabotage, extortion, racism and xenophobia, raeketg and computer
crime) which are not subject to verification of ééeicriminality. In order to

reassure the Netherlands, one more ground for @cognition was added
stating that an EEW might be refused if the alilegence was committed
wholly or for a major or essential part on theitery of the executing state.
Germany secured a five years opt-out for the meatiacrimes and will be
free to decide whether they are criminal offenaesgen German law.
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3.4DEADLINES FOR RECOGNITION, EXECUTION AND
TRANSFER

Article 15 of the Framwork Decision on the EEW prédses the deadlines
for recognition and execution of an EEW as welfasthe transfer of the
requested evidence. If the competent authorityhefexecuting state decides
to refuse recognition or execution of an EEW it thae later than 30 days
after the receipt of the EEW, inform the authoafythe issuing state. If, on
the other hand, an EEW was recognized and acceftedexecuting
authority must take possession of the objects, mects or data and
transfer them without delay, no later than 60 dafger the receipt of the
EEW. If, in a specific case, there are justifiedis@ns for delaying the
transfer of the evidence, the executing authostylbliged to inform the
issuing authority giving the reasons for the dedayl the estimated time
needed for the action to be taken. When transtethie objects, documents
or data obtained, the executing authority is supgds indicate whether it
requires them to be returned to the executing $tateoon as they are no
longer required by the issuing State.

3.5LEGAL REMEDIES

Article 18 deals with the legal remedies. Membatest must put in place
the necessary arrangements to ensure that alestéer parties, including
bona fide third parties, have legal remedies agadims recognition and
execution of an EEW in order to preserve theirtiegite interests. The
action is to be brought before a court in the eliegustate in accordance
with the law of that state. The substantive reasongssuing the EEW may
be challenged only in an action brought beforewatda the issuing state. If
the action is brought in the executing state, tndicjal authority of the
iIssuing state must be informed thereof and of tieairgds of the action, so
that it can submit the arguments that it deems sszcg. It shall also be
informed of the outcome of the action. The exeagusitate may suspend the
transfer of objects, documents and data pendingotiteome of a legal
remedy.

4. FUTURE PROSPECTS AND CONCLUSIONS

In June 2009, the European Commission circulat€dramunication titled
“An area of freedom, security and justice servihg titizen®® to the
Council and Parliament. In the view of the Comnuasthe Union is
establishing a comprehensive system for obtainingeace in cross-border
cases. It calls for a “real” European evidence amrrto replace all the
existing legal instruments in this field. It envgges further regulation of the

19 European Commission, COM (2009) 262 final, 10.62®vailable at:

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do2C0OM:2009:0262:FIN:EN:PDF
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procurement and transfer of evidence includingtedec evidence, court
videoconferencing and scientific evidence.

In November 2009, the Commission published a GRegper on obtaining
evidence in criminal matters from one Member Staieanother and
securing its admissibilit§® According to the text, the fact that procurement
and transfer of evidence is regulated both by muteognition and mutual
assistance principles could result in confusiorwbeh practitioners who
might not use the most appropriate instrumentHerdavidence sought. The
best solution would therefore be adoption of a Isingstrument which
would replace the existing legal regime for procueat of evidence. This
new instrument would be based solely on the priacipf mutual
recognition principle and would cover all typeseoidence. This practically
means abolishment of the dual criminality rule @ndossibility to request
evidence that does not already exist. Taking destants from suspects,
witnesses and experts in real time, or ordering tieze interception of
communications or monitoring of bank accounts woaldo become
possible.

The EEW offers a simplified and accelerated procedor procurement and
transmission of evidence between the member stdtéise EU. It has a

potential to assist the fight against crimes witbss-border element. This
legal instrument will coexist in tandem with the tomal assistance
procedures, at least for a transitional time, utitié mutual recognition

regime completely replaces the mutual assistarniceiple. It is regrettable

that, at this stage, it does not cover taking aeteshents from suspects,
witnesses and experts as they play an importaatinotriminal procedure

cases. High level of trust between the member statk be required for

proper implementation of the Framwork Decision loe EEW. The risk that
some states might be trusted more than othersndemeon the quality of

their judicial system and the prevalence of the wfllaw, is a real one and
practice might prove that not all of the membetestawill benefit equally

from the EEW.

It might be argued, on the other hand, that the Eddes state sovereignty
in the sphere of criminal law by allowing judiciatders issued by other
states’ authorities to be considered as legal aimdiy by domestic
authorities. Without the possibility to scrutiniaa EEW issued by another
member state, the executing state might be contp&dldower its level of
legal protection in order to satisfy a request. &dimg double criminality
cases, the executing state will be obliged to plewvidence for offences
that are not considered criminal under its natioleaV. If the double
criminality rule is abolished, authorities of theeeuting state will have to

%0 European Commission COM(2009) 624 final, 11.11%@Wailable at:

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do2C0OM:2009:0624:FIN:EN:PDF
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conduct search and seizure even for those offedheésire not punishable in
their state. The procedure of obtaining such ewdealthough illegal in the
executing state, will become legal following a resjuby another EU
member state. This brings up the question of legatainty and the
protection of constitutional rights of the citizanghe executing state.
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