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Abstract

This paper will focus on the case-law of the ECdriminal matters. It will
elaborate on the hypothesis that the ECJ, whilelviesy disputes among
Union institutions, supports supranational insiias to the expense of the
intergovernmental EU Council. Firstly, the term iotitutional disputes
within the sphere of criminal law will be brieflyntroduced. Thereafter,
more in-depth analysis of the crucial judgmentshef ECJ in this area will
follow. Finally, the conclusions will be drawn as twhether the ECJ
supports the supranational institutions, respeltiviee limits of such a
support will be stressed.
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1. INTRODUCTION

In this paper | will focus on the case-law of ther&@ean Court of Justice
(ECJ) in criminal matters. However, | will not etahte on the whole and
broad area of the case-law, which relates to timeimal law and goes back
to the 1980s or even 1970s, but I will rather lithiis paper to the more
recent case-law, respectively four "leading" casegolving institutional

disputes among Union institutions, both the cleat disguised ones. These
disputes will be demonstrated on two cases withénannulment procedure
(of the Union acts) in the case of clear institnéibdisputes and on other
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two cases within the preliminary ruling procedunethie case of disguised
institutional disputes.

The aim of this paper, will be to prove the hypesibge asserting that the
ECJ, while resolving such disputes, is ready tgeuprather supranational
institutions like the European Commission (Comnaisyiand European
Parliament (EP) to the expense of the intergovemaheCouncil of the
European Union (Council), representing the will amderests of the
Member States. In this respect, on the one handetied techniques used
(i.e. the prevailing methods of interpretation sashteleological and effet
utile line of reasoning) by the ECJ, resulting frots position and role
within the EU legal framework, justifying such aufgport® will be
emphasized, on the other hand the limits of sutdupport” will be stressed
as well. Finally, also perspectives of the ECJspmidence within the
criminal area in the "lisabonised" world will beet&hed briefly at the very
end of this paper.

2. THE ROLE OF THE ECJ IN INSTITUTIONAL DISPUTES
WITHIN THE ARE OF CRIMINAL LAW

Since its establishment in 1951, resp. 1957 thel&SJeen playing a huge
role in the process of the European integratiorsgite of the fact that its
role traditionally focused on the case-law pursuimg establishment, resp.
maintaining the functioning of the internal markieter alia by assuring the
removal of any forbidden obstacles thereof, itdspmudence gradually
stretched to other areas as well, including the arethe criminal law.
Firstly, even at the times, where there was no pan criminal law
competence of whatsever, it became apparent thrthegltase-law of the
ECJ that the criminal law of the Member Statesoseantirely immune from
the influence of the european law and operationtsofeading principles,
such as the prohibition of discrimination and fdd®n restrictions on the
exercise of the rights to free movement (which rigdsult in duty not to
criminalize) or the requirement for effective anduiealent protection
(which might result on the other hand in de faaitydo criminalize):

Later on with the entry into of force of the Maadit Treaty, respectively
the Amsterdam Treaty, which brought a kind of garutU criminal law
competence (at least as regards certain aspestgbefantive criminal law
but also as regards the field of judicial cooperatin criminal matters as
such) the role of the ECJ in the field of crimidalv was furthermore
substantially enhanced. The ECJ acquired intartak competence to rule
on the legality of the acts (among which the harisiog framework
decisions were deemed to be probably the most itaupoones) adopted in

! See, Kmec, J.: Evropské trestni pravo. Mechanigugopeizace trestniho prava a
vytvareni skuténého evropského trestniho prava, Praha: C.H.B&#6,%. 110-117, 102 -
109.
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the framework of the so-called annulment procedwitbin the sphere of
judicial cooperation in criminal matters accorditg article 35(6)TEU,
largely inspired by art. 230 TEC (whereby, howeveturally the acts at
stake differed as well as those entitled to instigauch a procedure). The
ECJ was granted also power to rule within the priglary ruling procedure
on the validity and interpretation of the enumetagets, including the
framework decisions, as provide for in art. 35 TBU. This competence
was inspired by art. 234 TEC. However, it was ladiin comparison to the
"Community preliminary ruling procedure”. Within eéhcontext of the
"Union third pillar", the preliminary rulings comf@ce of the ECJ and its
scope was made conditional upon the declaratidheofespective Member
States according to art. 35(2,3) TEU.

Both of the above mentioned procedures might sasva basis for further
analysis of institutional disputes which occuredhwm the EU criminal law
sphere. These disputes might be divided into twegmaies. The first might
be represented by so-called clear institutiongbwiss. The second by the
so-called disguised institutional disputes. While tormer can be identified
from the cases within the annulment procedure, g/bie Union institutions
stand and "fight" directly against each other, Ititer - so-called disguised
institutional disputes - might by revealed from thases within the
preliminary ruling procedures, whereby Union ingiiins - typically the
Commission - and Member States, which might berdeghas representing
the will of the Council, only intervene, respectwesubmit their
observations.

21THE ROLE OF THE ECJ IN CLEAR INSTITUTIONAL
DISPUTES

2.1.1ENVIRONMENTAL CRIMES CASE

On 27 January 2003 the Council adopted the framewecision on the
protection of the environment through criminal la@n 15 April 2003 the
Commission, supported by the EP, brought an apgmitdor annulment of
this framework decision against the Council, whwas supported by 11
Member States. On 13 September the ECJ delivesepidgment in this
cas€’ The ECJ annuled the challenged framework decisiBhe
supranational institutions represented by the Casiom and the EP could
celebrate a victory. The Council on the other havabs a loser in this
"battle.” Which arguments were brought in fronttké ECJ by both sides
and what was the reasoning of the ECJ, while r@splthis dispute?

The Commission challenged the Council’s choicerbf3 TEU, in con,;.
with art. 29 and 31(e) TEU, as the legal basigterframework decision at

2 See, Judgment of the Court (Grand Chamber), Cas@6{03, Commission v. Council,
»Environmental crimes,” 13.9.2005.
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stake, respectively its articles 1 - 7 (the Comiaissaadmitted, however,
that such a challenge should not be applicablartsdictional or extradition
issues as sucf)The Commission argued that there was a Community
competence under art. 175 TEC (representing EC ramwiental
competence) to require Member States to prescripgnal penalties for
infringements of Community environmental-protectil@gislation, if this
were to be recognised as necessary for ensurirgcteness of that
legislation? And because this was the case according to then@ssion
and bearing in mind the aim and content of thelehgkd legislation, which
was in the view of the Commission the protectiortha environment, the
instrument should had been adopted under art 17G. Tihe EP fully
supported the stance of the Commissidm.this respect, one must be fully
aware of the motivation of the former, which has oo-legislative
competence under the "third pillar" of the EU byitast to its fully fledged
legislative prerogatives within the Community cotgpees (at least as a
rule in most of the areas, including the environtaecompetence according
to art. 175(1) TEC).

On the other side of the barricade there were cetalyl opposite arguments
of the Council. The Council asserted that there m@agxplicit Community
competence in criminal matters at all and similarty such competence
could be implied in any case either, given the mmrable significance of
criminal law for the sovereignty of the Member $&tMore importantly,
the Council also pointed to the fact, that any arah law regulation,
including the harmonisation of substantive crimifed, was meant to be
restricted to the EU third pilldrThe Council finally stressed that the aim
and content primarily focused on a kind of crimitel harmonisation. At
any rate, the Council was of the view that the stdet that the
environmental protection might be well regardedaasobjective of the
challenged instrument cannot serve as a basish&@Community implied
criminal law competence.

% See, Judgment of the Court (Grand Chamber), Cas@6{D3, Commission v. Council,
-Environmental crimes,“ 13.9.2005, point 18.

* See, Judgment of the Court (Grand Chamber), Cas@63, Commission v. Council,
-Environmental crimes,“ 13.9.2005, point 19.

® See, Judgment of the Court (Grand Chamber), Cas@6{D3, Commission v. Council,
-Environmental crimes,” 13.9.2005, point 25.

® See, Judgment of the Court (Grand Chamber), Cas6(3, Commission v. Council,
~Environmental crimes,“ 13.9.2005, points 26, 27.

" See, Judgment of the Court (Grand Chamber), Cas6(3, Commission v. Council,
~-Environmental crimes,“ 13.9.2005, point 29.

8 See, Judgment of the Court (Grand Chamber), Cas6(3, Commission v. Council,
~-Environmental crimes,“ 13.9.2005, point 34.
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The ECJ followed the below sketched line of reasgmvhen resolving the
dispute put in front if it. At the very beginningje ECJ emphasized that
according to art. 47 TEU nothing in the TEU is fteet the TEC® As a
result, the ECJ assumed the task to check, whathet75 TEC could have
been a proper legal basis in this case, as the CGxsiam and the EP argued.
In this respect the ECJ firstly scrutinized, whettie content and aim of the
challenged instrument was the protection of tharenment. And it held in
affirmative!® Secondly, the ECJ ruled on the implied competetwe
criminal regulation within the field at stake. Ihig regard, the ECJ stated
that as a general rule, neither criminal law noe tlules of criminal
procedure fall within the Community's competefitelowever, the ECJ did
not stop here, but went further on to hold that@menmunity legislature is
not prevented to adopt measures which relate toctiminal law of the
member states 1) which it considers necessaryderdo ensure that the
rules which it lays down (on environmental protexji are fully effective
and 2) where the application of effective, promoréte and dissuasive
criminal penalties by the competent national autiesr is an essential
measure (for combating serious offencéshlso in this respect the ECJ
held that the requirement for the criminal-law measto be necessary and
essential was fulfilled in this case and therefibre challenged instrument
should had been adopted under art. 175 TEC andnu#r art. 34 TEU (in
conj. with art. 29 a 31(e) TEU). Consequently, th€J annulled the
framework decision, basically on the ground of fdden interference with
art. 47 TEU, respectively art. 175 TEE.

In my view, the ECJ in this case clearly "backeti¢ tsupranational
perspective, which was suggested by the Commisgiaine expense of the
intergovernmental perspective, represented by then€ll. In fact, the ECJ
followed and confirmed the main arguments of then@ussion, especially
those relating to the need for ensurance of theceiieness of adopted "first
pillar* rules through criminal law. The ECJ alsceally stressed the
importance of art. 47 TEU, whereby in my view adkiaf "in dubio pro

communataire” doctrine was established, restinghendea, that wherever
within the Community pillar the competence, evea timplied one, might

® See, Judgment of the Court (Grand Chamber), Cas@6{03, Commission v. Council,
-Environmental crimes,“ 13.9.2005, point 38.

19 See, Judgment of the Court (Grand Chamber), Cake6D3, Commission v. Council,
~-Environmental crimes,” 13.9.2005, points 46, 4%, 5

1 See, Judgment of the Court (Grand Chamber), Cake6D3, Commission v. Council,
~Environmental crimes,“ 13.9.2005, point 47.

12 See, Judgment of the Court (Grand Chamber), Cake6D3, Commission v. Council,
~-Environmental crimes,“ 13.9.2005, point 48.

13 See, Judgment of the Court (Grand Chamber), Cake63, Commission v. Council,
-Environmental crimes,“ 13.9.2005, point 53.
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be inferred, there is no place for any competenitieirwthe EU third pillar.
This pronounced supremacy among pillars seems to so@ehow
problematic and not entirely persuasive, especialtyonnection with a very
broad and extensive ECJ approach towards the Commimplied
competences, as introduced in the analysed casgheFuore, in my
opinion, the arguments raised by the Council weteatso properly settled,
especially as regards the Council's assertion, that exercise of the
(substantive) criminal law competence should besiptes only within the
"Union third pillar* (following this logic: wherehie explicit powers were
granted in the third pillar, there should be nocpléor implied powers on
the same subject to be inferred elsewhere witherfitht pillar)** Finally, as
regards the requirement of necessity of the crihlava regulation, the ECJ
seems to grant a great leeway for legislator ig tbspect, without resorting
to any objective and genuine test of such a negeSsin principle the
political appraisal of such a necessity by the diegor seems to be
sufficient. To sum up the ECJ in my view showedthins case a great
tendency to support the supranational institutiorepresented by the
Commission and the EP, to the expense of the iovergmental Council.
More specifically, the ECJ showed, while interprgtithat the explicit rules
adopted as well as the historic or even actuahtides of the drafters of the
challenged instrument might not be decisive at lalk, rather teleological
interpretation focused on the ensurance of thecwffty of the rules
adopted might prevail. However, the ECJ did notcdally elaborated
more deeply on the nature, extent, scope and iyeoisthe criminal law
regulation in the first pillar. In this respectrdéb main questions remained
unresolved. Which criminal measures might be adispto these relate
only to the definition of the criminal offenses,ttsegg of the framework
criminal penalties and liability of both natural dategal persons, even
within the phase of instigation, aiding, abettirfgtiee particular offence or
are there also other measures, which might be lyadidopted in the first
pillar either (investigation, prosecution, jurisiiimal, extradition
questions)? Which areas of Community law might fdahe basis for the
implied criminal competence? Should the impliedngnal competence in
this respect restrict only to the competence inirenmental protection,
because of its cross-cutting nature and becaude matection constitutes

4 See in this respect,ia, P., Svarc, M. Komunitarizace trestniho praviisabonské
smlou a jeji (Fipadnd) reflexe v pravnitadu CR. Trestipravni revue, Nakladatelstvi
C.H.Beck, Praha, 20089, 6, s. 162, whereby the view is defended thatfigiten art. 31(e)

is not an exclusive but rather demonstrative ormwéVer, see also: Tobler, Ch. Case C-
176/03, Commission v. Council, judgment of the @r&hamber of 13 September 2005,
Common Market Law Review, 2006, No. 43, p. 844, tfote 23, referring to:
Weyembergh, A.: Approximation of criminal laws, tbenstitutional treaty and the Hague
programme. Common Market Law Review, 2005, No.[224,569.

15 See, critically in this respect, Tobler, Ch. Ca3d76/03, Commission v. Council,
judgment of the Grand Chamber of 13 September 20@5mon Market Law Review,
2006, No. 43, p. 850.
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and essential objective of the Community as such. sBould such
competence stretch further to (at least) all ott@mmonised Community
areas (such as intellectual property policy aretaaorsport policy area etc.)?
And finally - should the criminal law regulation thin the first pillar be
very limited or is there a room for a more inteesand deeper regulation,
involving e.g. the type and level of the criminaknalties prescribed?
Another case of the ECJ on Ship-source polluticgds$ome light on these
issues.

2.1.2SHIP-SOURCE POLLUTION CASE

On 12 July 2005 - at the time before the delivefyth® above referred
judgement - the Council adopted framework decidionstrengthen the
criminal-law framework for the enforcement of tlaavl against ship-source
pollution. On 8 December 2005 the Commission, alslip encouraged by
the ECJ ruling on Environmental Crimes Case, raiapglication for
annulment of that framework decision according o 35(6) TEU against
the Council. While the Commission was supportedthis action - not
surprisingly - again by the EP (however there wabgit difference among
these two supranational institutions as regards ldfeath of measures
allowed to be adopted under the first pillar, wheihe EP seemingly
employed a more cautious staffethe Council was backed by 19 Member
States, the vast majority of 25 EU Member Statekadttime. The judgment
in this case was delivered by the ECJ on 23 Semer@007-’ The
challenged framework decision was again annullemvéver, the ECJ was
also ready to set some clear limits to the Commueiiminal competence.
Specifically, the ECJ explicitly ruled that theseno Community criminal
competence as regards the determination of the dagpgdelevel of criminal
penalties to be imposed, which sharply contrasteitié submissions of the
Commission in this respett.Such stance of the ECJ - which | highly
appreciate - seemingly reflected underlying reassash as inter alia the
full respect for the coherence of national syste&isriminal sanctioning,
which were well elaborated within the Opinion tasthase by the advocate
general (AG) Mazak (as well as AG Colomer in theziEommental Crimes
Case)"?

16 See, Judgment of the Court (Grand Chamber), Ca$40@5, Commission v. Council,
»Ship-source pollution,” 23.10.2007, point 41 comgzhto point 31.

" See, Judgment of the Court (Grand Chamber), Ca#40{5, Commission v. Council,
»Ship-source pollution,” 23.10.2007.

18 See, Judgment of the Court (Grand Chamber), Ca$40{5, Commission v. Council,
»Ship-source pollution,” 23.10.2007, points 70, 71.

9 See, Opinion of the Advocate General Mazéak to hdgment of the Court (Grand
Chamber), Case C-440/05, Commission v. CouncilhipSource pollution,” 23.10.2007,
especially points 106, 107, 108.
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On the other hand, it must be stressed that irothkr aspects the ECJ
upheld or even expanded, rather than limited, fateer "Environmental
crimes Case precedent”. The ECJ mainly confirmexdnatipe predominant
role of art. 47 TEU, respectively implied commundayminal competence
(although limited, as shown above), when necessany essential for
ensuring the effectiveness of the community rubispged? In this specific
case, the ECJ furthermore accepted that such anatirtaw regulation
could had been adopted also within the area o§pram policy, respectively
maritime safety policy, although the link to thetarction of environment in
this context was also emphasiZédis a result, one could probably believe
that such a regulation was allowed in other harsethiareas of community
law as well, such as areas like intellectual priypkaw, competition law or
illegal immigration??

2.1.3INTERIM CONLUSIONS

Both of the above analysed cases in my view progeeat tendency of the
ECJ to support the supranational institutions, espnted by the
Commission and the EP, to the expense of the ioNergmental Council.
The ECJ showed readiness to annul the Union attthese were to
encroach upon the Community competences, which tmigh even
extensively inferred as implied criminal competes)jcé necessary and
essential for the effectiveness of the Communitesiadopted. However,
the ECJ also limited the Community implied crimiri@alv competence by
specifically stating that the determination of tigpe and level of criminal
penalties imposed falls outside of such a competelrcthis respect, the
ECJ demonstrated that its supportive stance tow#ndssupranational
institutions might be limited and that it also takato account the interests
and arguments of the intergovernmental Councilkeggnting the Member
States. At any rate its teleological and "effetelitfocused interpretation
seems to prevail.

% See, Judgment of the Court (Grand Chamber), Ca440005, Commission v. Council,
»Ship-source pollution,” 23.10.2007, points 52, 63, 64, 66, 68, 69.

L See, Judgment of the Court (Grand Chamber), Ca440005, Commission v. Council,
»Ship-source pollution,” 23.10.2007, point 69.

2 See, critical reflection on the expansion of th@m@nunity criminal comptence to these
fileds In: Dawes, A., Lynskey, O.: The ever-longegm of EC law: The extension of
Community comeptence into the field of criminal la@ommon Market Law Review,

2008, No. 45, p. 131 - 158
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2.2THE ROLE OF THE ECJ IN DISGUISED INSTITUTIONAL
DISPUTES

2.2.1PUPINO CASE

In my view Pupino Ca$2represents a leading case in the area of criminal
law. In this case the ECJ was asked by the Itaaart within the
preliminary ruling procedure under art. 35 TEU toegan interpretative
ruling on specific provisions of the framework dson on the standing of
victims in criminal proceedings, which related toe tspecial criminal
procedure to be employed in respect of vulneralidéins, respectively
application of the procedural benefits, such asfyesy outside the trial and
before it takes place, towards maltreated childherfact the Italian court
probably wanted the ECJ to rule on its duty to sbecalled euroconform
interpretation, which could seemingly allow for hey protection of
maltreated children in comparison with the validli#in legislation, if
strictly interpreted without taking into accountetlaims of the invoked
provisions of the framework decision at stake.

In this case the Commission, in the position ofefnéning party,
respectively the party submitting its observationgyported the view that
the framework decisions should operate like divesti within the first
pillar.?* Specifically the Commission argued that indirdéea, while being
aware that the direct effect is explicitly excludieg art. 34(2)(b,c)TEU,
should be confirmed also in relation to framewodcidions. By contrast,
the majority (although slight) of the Member Stafespresented by the
Italian, British, Swedish and in principle Dutch vgonment), which
submitted their observations, and which (for acadepurpose of this
paper) might be regarded as spelling out the viethe intergovernmental
Council, opposed the above mentioned view. Thguments emphasized
inter alia that framework decisions and Communitsedatives shall be
deemed as completely different and separate sowfcémw, and that a
framework decision cannot therefore place a nati@wurt under an
obligation to interpret national law in conformiyan obligation, which was
derived by the ECJ case-law concerning Communisgctives® The ECJ,
however, rejected this argument and held quitegposite, supporting thus
the view of the Commission. The ECJ firstly strels#ee binding nature of
framework decisions, inspired largely by the dinezt as defined in art. 249

% See, Judgment of the Court (Grand Chamber), Cak@53, ,Pupino,” 16.6.2005.

4 See, Judgment of the Court (Grand Chamber), Ca$65@3, ,Pupino,* 16.6.2005,
point 31.

% See, Judgment of the Court (Grand Chamber), Ca$65@3, ,Pupino,* 16.6.2005,
point 25.
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TEC. As a result the ECJ stated that the bindirayadter of the framework
decision places on national authorities, and pagty national courts, an
obligation to interpret national law in conformfty.Moreover, the ECJ
added, that while having jurisdiction in prelimigauling procedure, this
would be deprived of most of its useful effect,individuals were not
entitled to invoke framework decisions in order dbtain a confirming
interpretation of national law before the courtstoé Member States.
Furthermore, the ECJ, without any clear referemcéhe text of the TEU
(unlike Article 10 TEC), went further to pronounttee applicability of the
principle of loyal cooperation in this field as Wwedointing to both the aim
of the Union to create an ever closer Union amdwgpeoples of Europe,
where the solidarity shall reign, and the necedsitgnsure that the Union
may effectively fulfil its taské® Till this point the ECJ seemed to be
supportive - without any reservation - to supramal perspective,
introduced by the Commission. However, again h&esupport was not
"blind" and unlimited. The ECJ emphasized the knd the application of
the so-called indirect effect. The ECJ held thahsaterpretation cannot be
contra legem and conflict the principles of legartainty and non-
retroactivity or establish and aggravate crimifebility.°

In my view the ECJ in this case again showed a kingndency to support
rather the supranational perspective to the expehte intergovernmental
one. However, again the application of newly introgld principle of loyal
cooperation, respectively indirect effect or eurdoom interpretation
within the third pillar was subject to a set ofasldimits, as enumerated
above. Therefore, in my opinion, it might be caied that the ECJ in this
case in principle did not misuse its interpretatpever, but applied it in
rather quite well balanced than excessive manneweder, | am also well
aware of the possible burdensome requirements Manber States or any
other problematic implications, which might be gerted by this
judgement® Therefore my conclusions hold only in so far aséktablished

% See, Judgment of the Court (Grand Chamber), Ca$65@3, ,Pupino,* 16.6.2005,
point 34.

" See, Judgment of the Court (Grand Chamber), Ca$65{3, ,Pupino,“ 16.6.2005,
point 38.

8 See, Judgment of the Court (Grand Chamber), Ca$65{3, ,Pupino,“ 16.6.2005,
points 41, 42.

? See, Judgment of the Court (Grand Chamber), Ca$65@3, ,Pupino,* 16.6.2005,
points 44, 45, 47.

% See, for instance Spaventa, E.. Opening Pand@ass Some reflections on the
Constitutional Effects of the Decision in Pupinaur@pean Constitutional Law Review,
2007, No. 3, p. 18 — 22 or Peers, S.: Salvatiosidetthe church: Judicial protection in the
third pillar after the Pupino and Segi judgmententnon Market Law Review, 2007, No.
44, p. 921 — 924, where the author comes up wihtjgal examples, for instance that the
wrongful detention, prosecution and conviction aeeted to the double leopardy rules
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above mentioned limits are to be fully observed eaugtiously applied both
by the Member States and the ECJ itself (for instathe ECJ should be
especially restraint, when holding on the confonteripretation and should
in no way specifically instruct national courts anway, which could be
objectively perceived as contra legem interpretatio

2.2.2GOZUTOK AND BRUGGE CASE

The last case, which will be dealt with briefly timis paper, concerns the
ruling of the ECJ on the ne bis in idem princigashrined in art. 54 of the
so-called Convention implementing Schengen agreer(etsA), which
was integrated into the Union framework with therennto force of
Amsterdam Treaty (1999). This principle reads dsis: "A person whose
trial has been finally disposed of in one ContragtiParty may not be
prosecuted in another Contracting Party for theesants provided that, if a
penalty has been imposed, it has been enforcedtuslly in the process of
being enforced or can no longer be enforced under laws of the
sentencing Contracting Party." In the Gozutok andigBe Cas& the
question emerged within the preliminary ruling prdares instigated by the
Belgian and German courts, whether also settlenoénthe respective
criminal cases by the public prosecutors, wheréleycriminal proceedings
were discontinued, while the imposed obligations rewefulfilled,
respectively the prescribed sum of money was paidn without the court
being involved, amount to such a final disposalnat™? The supranational
Commission submitted observations, calling the ECHold in affirmative
and to give an autonomous meaning to the ternal'fiassposal”, which
would cover also the decisions terminating crimipebceedings by the
public prosecutors, even without any involvementthe courts® On the
other hand, governments of Germany, Belgium andndéa(which
represented a slight majority of those Member Statdich submitted their
observations), defended quite the opposite viewpdeaded for a restrictive
interpretation of the principle or rule at stakeshing to keep their power to
criminalize®* Belgium even pointed to the Council Programme efsures
to implement the principle of mutual recognition décisions in criminal

should be compensated in accordance with the piexiestablished as regards liability for
damages of Member States for infringement of thregean law.

31 See, Judgment of the Court (Grand Chamber), JBmses C-187/01, C-385/01,
,Gozutok and Briigge,” 11.2.2003.

%2 See, Judgment of the Court (Grand Chamber), JBEses C-187/01, C-385/01,
,Gozutok and Briigge,” 11.2.2003, points 2, 8, 23.

% See, Judgment of the Court (Grand Chamber), JBmses C-187/01, C-385/01,
,Gozutok and Briigge,” 11.2.2003, point 41.

% See, Judgment of the Court (Grand Chamber), JGmwes C-187/01, C-385/01,
.Gozutok and Briigge,” 11.2.2003, point 41.
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matters, whereby for the future work it was propgbserecognise also other
decisions than those of the courts. In this respemivever, the Belgium
asserted, that due to the fact that such legislatias only planned for the
future, it could not be inferred beforehand by B@J through its case-latv.
The ECJ, however, rejected this kind of perspectAgain, the ECJ put
rather "supranational® glasses on and confirmed thier criminal
proceedings were to be barred, if beforehand tiheeseriminal case had
been settled by the public prosecutor even witlamyt involvement of the
judge and the obligation imposed had been fulfiffetowever, here, it
would not be precisely fair to hold that the ECl@éduagainst the Council as
such because it is true, that should the Councdftanother view (i.e. that
the courts” decisions were to be meant solelywyais its job, to be more
precise in wording. The wording of the relevant &t CISA, as the ECJ
noticed and stressed, left enough room to ruldhénvtay promoted by the
Commission and confirmed by the E€Besides the wording itself, the
ECJ, also emphasized the purpose and objectiveeofeievant provision,
which is designed to guarantee that the rightéedom of movement is not
obstructed by the fear to be prosecuted once nmoamaother Member State
(after final disposal of the criminal case in oneerhber State}
Furthermore, the ECJ pointed out that in fact ituldolead to absurd
consequences, if the ECJ were to rule in line ef abservations of the
above mentioned governments. Such interpretatiorcluéing the
application of ne bis in idem rule in cases whaeedourts are not involved,
would only effectively harm the offenders of minar medium offences,
which might be regularly settled even without treurt intervention. By
contrast the serious offenders could enjoy thiegard against repeated
criminal proceeding®’

The reasoning of the ECJ - although primarily tldgal but not contrary
to the wording at the same time - in this case se®nme quite convincing.
The ECJ therefore in my view did not excessivelgnsgress its
interpretative "discretional leeway" here. The E@ther proved only the
readiness to fill the gaps, which the Council tefit. The further ECJ case-

% See, Opinion of the Advocate General Colomer ® ihdgment of the Court (Grand
Chamber), Joint Cases C-187/01, C-385/01, ,Gozétak Brigge,” 11.2.2003, point 128,
129.

% See, Judgment of the Court (Grand Chamber), J6ises C-187/01, C-385/01,
,Gozutok and Briigge,” 11.2.2003, point 48.

37 See, Judgment of the Court (Grand Chamber), J6mses C-187/01, C-385/01,
,Gozutok and Briigge,” 11.2.2003, point 42.

% See, Judgment of the Court (Grand Chamber), J6mses C-187/01, C-385/01,
,Gozutok and Briigge,” 11.2.2003, point 38.

% See, Judgment of the Court (Grand Chamber), JGEwes C-187/01, C-385/01,
.Gozutok and Briigge,” 11.2.2003, point 40.
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law on certain other aspects of this principle sbdwhowever, that not all
other judgements were so well balanced or enoughkitsee for criminal
law differences (Van Esbroeék,Van Straaten, Gasparini, Bourquain),
while others (Miraglia, Kretzinger, Kraajenbrinkyrfinsky) showed that the
ECJ is ready to set limits to its expansive jutsience either. However,
analysis of these cases goes beyond the aim opé#mer, and will not be
therefore further dealt with here.

2.2.3INTERIM CONCLUSIONS

Also within the preliminary ruling procedures, respively two analysed

cases, which might be (with a great deal of singaltfon) regarded as the
representants of the so-called disguised instiatiodisputes, the ECJ
confirmed its preference for supranational perspest promoted by the
Commission. However, the rulings of the ECJ, skedchbove, seemed to
me not to be excessive, because they followed geitsuasive teleological,
systematical and logical line of reasoning and il conflict directly the

explicit wording. Moreover, as was demonstratedPoipino case, a set of
limits was established for the correct applicatdrhe confirmed principles
such as that of indirect effect, which was "trantga' to the so-called third
pillar from the first pillar case-law on directives his respect, it might be
admitted that also in these cases, especiallyiteedne, the ECJ started
gradually to rebuild the "Maastricht temple". Howevquite sensitively, |

would tell. The ECJ was not willing to destroy thed pillar but was rather
ready to improve some of its functional features.

3. CONCLUSION

In this paper the role of the ECJ in institutiod&putes within the area of
criminal law was dealt with. The aim of the papeaswto verify the
hypothesis that the ECJ supports the supranatiostutions, represented
by the Commission and the EP, to the expense ofCbencil. After
examining the four leading cases, two of themriglkvithin the category of
the so-called clear institutional disputes and otitweo belonging to the
disguised institutional disputes, it might be caged, in my opinion, that
indeed there is a great tendency to support sugoaad institutions and
their views and perspectives by the ECJ. Howevehnas to be added as
well, that such a "support” is not granted as uddanal or without any
limits, as was shown, for instance by both the Sloiprce pollution Case
and Pupino Case. The ECJ usually also strivesrbiualways succeeds) to
give persuasive reasons for its final conclusiomkjch rest mainly on
teleological and systematical interpretation, whgrehe principle of
effectiveness plays the crucial role.

9 For a brilliant critical reflection see, Komarek, "TentyZ&in" v prostoru svobody,
bezpenosti a prava. Jurisprudence, 20063, s. 51 - 57.
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Finally, as regards the perspectives of the roléghef ECJ in institutional
disputes within the criminal law with the entry anforce of the Lisbon
Treaty, it must be stressed, that most of sucltuisinal disputes in front of
the ECJ, at least the clear ones, will probablggiear, due to the fact that
the third pillar will also disappear, respectivelil be integrated within the
main Union policy areas, governed in principle hg same supranational
rules, like co-decision with the EP or qualified jordy voting within the
Council. As a result, it is to be expected in mgwithat the disputes will be
rather held in "political arenas" than in fronttbé ECJ. However, the ECJ,
which jurisdiction was strengthened in the crimiteal area substantially,
will undoubtedly actively exercise its competeniesertain other respects,
aspects and fields, concerning e.g. larger powsrsegards preliminary
ruling procedures and completely newly introduaggdngement procedures
in this area. The "lisabonised world" will not these that much - if any -
direct or clear institutional disputes within tbeminal law area in front of
the ECJ, generated mainly by the pillar strugghethe past. However, we
might look forward to series of interpretative jndgnts or even the
judgments on validity of the instruments adoptetiere particularly those
Member States, defeated within the Council, orvmlials, by way of
preliminary ruling procedures, will come up witheth applications,
interventions or observations and the ECJ will &kéed upon to rule on the
issues of validity and interpretation. No doubtttthee ECJ will even within
this new setting prefer supranational perspectter all it remains its task
to ensure that in interpretation and applicationtled founding Treaty
(newly - Lisbon Treaty) the law is observed. The laf supranational
autonomous legal order (respecting both the intemmal law and common
constitutional traditions of the Member States).
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