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Abstract in original language

Temoil noknana ABIASETCS aHAIM3 CUCTEMbl MCTOYHUKOB (DMHAHCOBOTO
npaBa Poccun. ABTOp paccMaTpuBaeT OCHOBHBIE HCTOYHUKHM Kak B
CTaTMYECKOM, TaK M B JMHAMUYeCKOM acnekrte. HopMmaTuBHO-IIpaBOBbIE
aKThl SBISIOTCS «KJIACCHUYECKMMH» HMCTOYHMKAMHM (PUHAHCOBOTO IIpaBa B
P®. HecMorps Ha 5TO IOCTOSHHO YBEIMYUBACTCS KOJIHUYECTBO U
3HaYUMOCTb  <HETPAJULHUOHHBIX» HMCTOYHHUKOB, KOTOPBIMH SIBJISIOTCS
cyneOHbIe U aIMUHUCTPATUBHBIC MpEIeIeHTH. ABTOP NPUXOINT K BHIBOAY,
YTO  WCHOJB30BaHHWE IPELEIECHTOB MJIs PETyJIUpOBaHMUA (PUHAHCOBBIX
OTHOILEHUN IIPOUCXOAUT u3-3a HEHa/IJIeKAILETO KauecTBa
3aKOHOJATEIbHBIX AKTOB, IPUHUMAEMBIX MapJaMeHTOM 0e3 HaJjeKallero
00CYX/IeHUsI TIPH OTCYTCTBUU PEATbHOM MOJTUTUYECKON TUCKYCCHU.

Key words in original language

Hcrounuku mpaBa, 3aKOHBI, MOJ3aKOHHBIE AaKTHI, cyz[e6Hble MIPELEAEHTEI,
HEHaJICXKaIlle€ KaueCTBO 3aKOHOB, BJIIMSIHUC MMOJUTHYECKON CHCTEMBI Ha
HNCTOYHHUKHU IIpaBa.

Abstract

The concept of this article is a review of sourgEBnancial law in Russia.
Author analyzed the main sources of financial laWstatic” and “dynamic”
aspects. Legal texts (laws and by-laws) are thas%tal” sources of
financial law in Russia. In spite of this the gtignand significance of
“non-traditional” law sources such as administratand court precedents
(cases) is constantly increases. Author makes elusian, that the reason
of increase of using precedents in financial retjpha is poor quality of
legal text, which are made by parliament withaal ipolitical discussion
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Up-to-date Tax System exists in Russia for abouty@ars. During this
period the practice of the Russian taxation worked rather original
approach to solve some problems connected withrméton and
modernization of the state Tax system.

Any state realizes its sovereign rights and follakaes certain tax policy. The
aim of the state tax policy is to form the Tax t8ys which could
redistribute financial sources from private to jpulunds to provide the
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balance between public and private interest anfdrta the conditions for
maximum development in public and private sectorsconomics as well.

Tax System is formed by the state by the elabaratamd implementation
legal tax regulations into force. Tax regulatioms their outer securing in
so-called formal Tax Law sources.

Legal Theory marks out the following types of foin{gextual) legal
sources: legal standard rules, judicial precederegal customs,
international treaties. It is also possible to rdgadicial and administrative
practice and legal tenets as legal sodrces

The classical in the Legal Theory is the subdonsof the states into the
states of the German-Romanic and Anglo-Saxon l&gallies. From this

point of view contemporary Russian Law including fhax Law must be
formed according to the “German-Romanic” examplemkhe main legal

source is the legal-standard fule

Just because of that very reason the Tax CodeedREhrecognizes the Tax
Law sources as law, by-law and international tredtye structure of the
Tax Law sources enters completely into “German-Raoiamodel of
legislation.

The growth of significance of the justice and poen® practice for the
regulation of public relation is vivid sequence tfe influence of
globalization on Russian legal systenThis process is especially evident in
Tax Law, where the significance of the ‘non-traaial’ legal sources for
the RF as precedents and tenet is very high.

At the moment in the RF the Tax Law sources camdieonly Taxes and
Fees Law, by-laws and international treaties whiethect state fiscal
interests. Also the Tax Law sources must be cgllelicial precedents,
judicial and administrative practice and legal tewhich reflect in certain
degree the taxpayers’ point of view.

Of course, legal-standard rule, namely, the TageCaf the RF of 1998 is
the major source of Tax Law of the RF. The Tax Cofleghe RF gives
definitions for tax and fee, formulates taxatiompiples, secures the status
of the participants of the taxation relations andhfs the system of taxes
and fees. The TC of the RF defines the orderxecetion by the taxpayers
the duty to pay tax, forms the procedure to futhlk control and to call to
tax account for the law infringements. The by-lawsch are passed out by

! Bregel J.L. Theory of law. Moscow, Nota Bene, p-1%57.
2 David R. Modern Legal Systems. Moscow, 1967985.

% Alexeev S.S. Theory of law. Moscow. 2008, Prospe®5.
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the Finance Ministry can not change and supplentéet rules secured in
the Tax Code.

Nevertheless, there is not always enough theigioms in the Tax Code of
the RF to regulate complex and constantly changireconomic relations.
The practice of Tax administration always leadsliszlosure the mistakes
and gaps in the text of the TC of the RF whichdbputies of the legislative
body can not or in time liquidate by passing tn correspondent bills to
current law.

Just in these cases the practice has to followwhg of forming and
application 'non-traditional’ tax law sources sua$ precedents and legal
tenets. Some tax rules which first were as jutimiecedents or tenet are
included into the text of the Tax Code of the RtedaThe main part of
precedents or tenet propositions connected wlid régulation of taxation
relations formed by the courts during some yead not receive the
legislative security and exist as ’'non-traditionsburces. What is the
explanation for such inconsequence of the staterming the Tax Law
sources structure ?

It seems to us that this phenomenon has politieasans and closely
connected with the specific features of parliamgntand law-making
procedure in modern Russia.

According to prof. M.V. Karaseva, ‘politics is iisppensable condition to
form any ... legislative rules... Law is the most @&nt provider of the

policy reflected in it". Tax Law rules are politically ‘tense’, becauseith

realization entails redistribution the propertyvibeen taxpayers and legal-
public institutions on the benefit of the last. Bes, the above-mentioned
‘tense’ appears in the connection with that reiigtron takes place on the
rules formed by the one part of the public relatisn, the second part
influence highly the law-maker to provide respossigss the interests of
the second, subordinate part.

The same features of tax rules are also noticethenwork of foreign
specialists Richard K. Gordon and Victor Thurofijax law design and
drafting”. It is said in this work that in mostf @ECD member countries,
the tax rules drafting changed into complete titnahe frames of which
different social groups compete in the attemptsptss through the
legislative body the law draft which contains thpoint of view on the
proper tax policy. The serious Tax draft is basedh® results of work of
thousands professional lobbyists, political anagti lawyers, accountants,
economists and even ordinary citizéns

“ Karaseva M.V. Budget and tax law and policy. Mnsc2005 p.25.

® Victor Thuronyi .Tax Law Design and Drafting IME996, C. 1.
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With the correspondent approach and use of the deto ways of
fulfillment the state power the economic interesitshe most active social
groups or even some persons can transform int@matiinterest. This
national interest will be later expressed in pagdg these or those legal
rules which let redistribute the tax duty takingpiaccount the point of view
of the most active politically taxpayers. Politistruggle presumes the fact
of appearance of some tax rules and influencedattm and structure the
these very rules. In its turn, tax rules in theutesf their realization lead to
deprivation the part of the property from the taygra, so new tax rules are
always the reason for worsening the political peses in the society.

The special features of the taxation policy in Russe partly of economic
features in taxation system. Depending on the périndirect taxes ,
taxation systems can be classified as:

- based on income taxation, where the main recépptise budget are from
taxes on incomes and property and the part ofrttlieeict taxes is not more
than 35% of the total tax incomes. The examplesuch taxation systems
are countries of Anglo-Saxon law, such as the USreat Britain, Canada
etc.;

- based on combined taxation, where tax burden déideetjually by the
taxation the consumption as well as property smwodmes. In these
systems the part of indirect taxes is from 35 t@05@uch taxation
systems are in the most European state3s;

- based on indirect taxation, where indirect taxe® gnore than 50% of
taxation income to the state. This approach tadRation characterizes
the developing countries, such as Brazil, Mexiéogentina, India
including Russia

The analysis of incomes of consolidated budgethef RF brings to the
conclusion that the most part of tax budget incdorens as the result of
applying the VAT, excise and import and export oostduties including

deals with carbohydrates, ferrous and non-ferroetals. Also the great part
of the budget income gives the Tax on Extractidollowing TE), receipts

from which are also connected with extracting ohslrates and raw
materials for the metallurgy. That is, the maintpafr the tax income

Russian budget gets from indirect taxes, customsesl and taxes
connected with extraction and export by the giaotporations the

carbohydrates, ferrous and non-ferrous metals. péeent of taxation

receipts into budget from income taxation of phgkisersons as well as
taxation of physical persons’ property is extremely.

® Maiburov I.A. Theory and history of taxation. Masg, 2007, p.306.
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So, taxation system of the RF is formed in suckag that by taxes the
burden of financing the state expenses is put lsnaim corporations and at
the least degree it concerns the interests of palypersons - taxpayers.

Physical persons - taxpayers are the most num@atisipants of political
process, because they are the voters at electinambers of political
parties and movements, the participants of refenersd It is supposed that
citizens - taxpayers

taking part in elections or referendums are unberinfluence of taxation
reasons in their decisions as well. The voterditepby interests of owners
are not ready to support the candidates or padfésing tax growth
affecting the interests of this category of voténsequal degree the deputy
of legislative body must note vote actively for giag out tax documents
additionally burdening the voters - taxpayers thterests of which this
deputy presents. The specific significance forr@asons in parliamentary
activity is proved additionally by the fact thaetfirst Parliament in history
(English) was formed in accordance with “Great @ha firstly as
representative body giving the executive body @mewn) agreement to
make out and put into practice new taxes. Therogslative powers
were given to the Parliament much more later

Russian voters - taxpayers take an active pantiitical process only when
drafting and passing out taxation documents, Wwhegulate income or
property taxation of physical persons. The exangblsuch demonstration
of active civil position is the political compangmnected with the attempts
to rise Tax on Transport under the initiative loé Finance Ministry of the
RF.

Tax on Transport in on-property tax which is phydthe physical persons
and organizations - owners of the transport as. Wélé tax is paid to the
budgets of the subjects of the Russian Federatitimearate which depends
on car engine capacity. The progressive scaletes raf this tax is defined
by the Law, that is as the engine capacity grole rate of tax on each unit
of measuring the capacity grows, oo

In November, 2009, the deputies of Russian Parlradopted bills into

Tax Code, drafted by the Finance Ministry of the, Riich increase the
base rate of the Transport Tax in two times begmniith 2010. The base
tax rate of the Transport Tax is defined by theefal legislator. Region
authorities have the right to determine Transptmk rate under the
condition that it will not be higher than the baa& more than five times.
At present, it is, in particular, 5rbl. from edebrse power for the cars with
capacity under 100 hp (in accordance with thedaait it is offered to rise

" Pepeliaev S.G. Tax law. Moscow, 2005, p.25.

8 Tax code of Russia. Ch 28 \\ Sz, 2002,# 30..
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the rate to 10 rbl.), 10rbl. With the capacity nfrdl50 to 200 hp (it is
offered the rise of rate to 20rbl.), and 30 rblith the capacity of the car
more than 250hp (it is offered the rise to 60 rt&Q, for 97 hp Hyundai
Gets the maximum rate of the tax can be 485Qarkar. For the cars with
the capacity more than 250hp the tax rate thexalbticould rise to 300rbl.
Per horse power (now 150rbl.). So for the ownegxqdensive and powerful
car like Audi A6 3.0 TFSI(290 hp) the tax coulderi® 87 000 rbl. instead
of 43,500 rbl a year. For other categories of eamars the tax could rise on
average for 10-30%.

The discussion of this draft provoked heated gtoté some car owners,
opposition political parties and public unions. @gion conducted street
mass demarches of protest in large cities includittgcow and promised
the social exposure if the above mentioned billsilide put into force.

Remonstrative insistence of citizens are clear lme#he rise of income tax
from 10 to 200% is clearly seen on the wellbeingaie taxpayers which
is especially negatively perceived during econocnisis.

In connection with that so-called “party of powdras the constitutional
majority of 2/3 in the Parliament of the RF, thgyaive opinion of all other
oppositional parties was not taken into accour téxpayers’ protests were
also ignored and the law draft on increasing Tmansport Tax introduced
by the Finance Ministry was approved by the low amber of the
Parliament of the RF without any significant chasge

But, the opinion of the politically active part dhe population was
suddenly heard by the high chamber of the Parliarénhe RF. Under

public pressure the high chamber of the RussiariaReent (which is

controlled the same political party of power as live chamber) declined
the law draft about increasing the Transport Takraaking the principles
of justice and economic validity of the tax formeld in the Tax Code. The
same opinion was expressed by the President wisogamg to use his
right of veto on this law draft quoted on its iffszient studying and vivid

anti-sociality.

During the second voting in the low chamber on ke draft it was
significantly elaborated, as a result the rightin€reasing the tax rate was
given to regional authorities which will be able take decisions
according to the playability of taxpayers and othegally meaningful
circumstances.

So, we can see, that when working out and adogpitiregtax law is clear and
affects directly the rights and legal interestsaxipayers - physical persons,
then law-making process is accompanied by the peftical discussion.
Such discussion of tax draft is usual and leadsunderstanding and
correcting the most legal mistakes, which canthe text of the law draft
and passing out qualitative and efficient legahdgad rule.
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The passivity of public when discussing and adaptiax law draft is
unusual. The example of adopting the most impottaiaw draft without
any political discussion is reforming tax law oetRF on Common Social
Tax (CST).

CST in Russian taxation is the tax which is paidthg employers. The
object of taxation is money paid to employees. Thte of CST is
regressive, from 26% and lower as salaries grove fEteipts from CST
have the special purpose and are expended onllihg the Pension Fund
of the RF, Medical Insurance and Social Insurang&lB of the RF.

In connection with that formally employers (corgtions as a rule) but not
employees (physical persons) pay CST , the majbofythe Russians did
not think that this law draft could break theghis and legal interests. It is
clear fo the specialists that this opinion is wg@md that the rate of the tax
on salary fund determines the employees’ amount &rdh of the salary
fund itself. But the majority of the Russian citigetaxpayers did not come
to this conclusion. That is why there was not argtiomal political
discussion on its issue, nobody from the votersmimed protest demarches
or any companies in Mass Media against the lawiablbanging CST by
insurance pays into extra budget funds with highes. Such passivity led
to the following sequences:

At the end of 2008 - the beginning of 2009 the espntatives of the Health
and Social defense Ministry worked out the draftthe radical reform in

the mechanism of financial provision in the systehpension, social and
medical insurance. The reform supposes the competal the CST from
2010 and exchange it with insurance pays paidciiijrdo the Pension

Fund, Social Fund and Medical Insurance Funds®RR. All tax benefits

which were before are declined and the total amadirmiayments of the

employers increases from 26% to 34% from the m@agy to employees.

Actually, only the state authorities as well asepresentatives of
organizations-employers took part in the procedrpublic discussion of
the law draft. The discussion was not very long éxttemely active. The
Finance Ministry of the RF, Economic Developmennlgiry of the RF ad
business representatives were against the ingiativdeclining CST and
turning to different pays on higher rates . Sughanimity of
representatives can be rarely seen and tells abwuty things. The reasons
for businessmen-taxpayers to be discontentedimict The officials of
the Finance Ministry of the RF together with theoBamic Ministry of the
RF as well thought that increasing tax burden fwsiess at the heat of the
crisis will unfavorably influence business and rige heaviness of its
sequences. Only the Prime Minister and the origmaf this law draft - the
Health Ministry- support it openly.

The Government of the RF ignored the negative nmggoi the Finance and
Economic Ministries of the RF, the negative reactiof public and
introduced the law draft to the Russian Parliameimder the pressure of
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authority and administrative source of the Primenister of the RF the
Parliament adopted the correspondent law by chgngihe CST with
insurance pays and increasing the rate of pays #6% to 34% under the
weak public protest and in the shortest time.

The above mentioned example of changing the Tax bavgubstitution the

CST with insurance pays at higher rates is rathemahstrative. It

convinces us once again that the lack of realipalitiscussion as well as
unwillingness to take reasonable opinion of thanterpart into account
lead to passing out documents in Tax Law with llegistakes and which
can not act efficiently.

In both above mentioned cases tax rules were madend adopted by the
legislative body which in any case passes out letgadard rules after they
have been discussed and in accordance with thétsresfuvoting. It is
undoubtedly that with the lack of real discussidnparties and public
unions this law draft is essential necessity. Buén such procedures
imitating political struggle are possible evenhétnecessity of adopting tax
rule is recognized by the subject of the legisitiwitiative and is
introduced to the discussion to the Parliament.aArule, law drafts on
reducing tax or benefits are introduced and lobbledthe representatives
of private persons -taxpayers. Law drafts on inioddg new taxes and
increasing rates of active taxes are usually woikadand lobbied by the
Governments of the states or Ministries in charfjpublic sector of state
economics. In number of countries it is legallyefilxthe list of subjects to be
in charge of working out new law drafts but in arage the list of subjects
which have legislative initiative is limited.

If no one from possible initiators of law draftetonot want or can not start
the process of making the object tax rule thendhert or any other law
enforcement body has to fill the gap or collisiarthe Tax Law by creating
judicial or administrative precedent.

So, from the above said it is possible to makelogi®sms which seem to be
valid:

- adopting legal tax rules s legal standard documegdssing out by the
legislative body under the real political discussie the guarantee to
create the quality source for efficient legal sjle

- adopting legal standard documents on taxes and \edsut any
discussion by interested in it parts increases pbssibility of legal
mistake in the text of tax rule and reduces thacieficy of its
application;

- the lack of interest from legislative body to thex tmaking activity
because of object or subject reasons is abnokiigh. such passivity of
the Parliament the rules which are objectively ssagy to regulate tax
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relations begin to be created as non-traditional éontinental law the
judicial or administrative precedents or tenets/akl.
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