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Abstract

The current article wants to treat the genesisubjegtive rights, especially
the fundamental human rights and identifying ther fgenerations of rights
as they appeared during time. A very important f@mbis represented also
by the conflict between the generations of right® do the process of
multiplying them.
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The development of subjective rights, in terms afmber, content and
completeness of their function is strongly connédtethe disequilibrium of
the relationships between the individual (the etz and the social group
(state), and it can astonish the evolution, in seofthuman history.

In ancient times, the balance between the indiVidaidizen) and social
group (state) was clearly in favor of the statedividual rights were
subordinated to the interest of the "fortress".sTlwas the situation for the
people who enjoy the status of citizen, for all esttsocial classes or
foreigners (barbarian people themselves), the t@tuavas much more
dramatic. In the medieval period, personal safety private property were
at the arbitrary disposal of the sovereign who hbdolute rights without
limits, the right to life and death over their sedis. This period generally is
characterized by the existencetloé right to forcatself and nothe force of
law, subordinating rights of circumstance, to servittmeards the absolute
monarch (monarchy by divine right). Under thesedions, individual
rights were at the discretion of the ruling clad®& senior pyramid to the
monarch. In terms of the history of law, and gehénaory of law, this
evolution may be surprised by the evolution of geaerations of subjective
human rights. In essence, the evolution of generations of sight return,
a refund of duties previously delegated to Hobbeswereign or
government, citizen and civil society. On the othand, represents a return
to the jusnaturalist conception of subjective righhd to the valorization of
persons in a juridical sense, as a human being.

! Silvia Castignone, Introduzione alla filosofia difito, Ed. Laterza, Roma, 2004, p. 198
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THE FIRST GENERATION OF SUBJECTIVE RIGHTS

This generation of subjective rightstlse generation of civil and political
rights acquired through the force of writing and of arms.

Once time passed and ideas and concepts about vetage developed,
political power, and right and freedom (the worksphilosophers John
Locke, Ch Montesquieu, Th. Hobbes, JJ Rousseapgaapd a fight against
monarchical absolutism, struggle which will be sssful, success
expressed by documents with legal force as:

Magna Charta in 1215

- Petition of Rights in 1628

- The Bill of Rights (Declaration of Rights) in 168@ngland
- The American Declaration of Independence in 1776

- The French Declaration of Human and Citizen Rigints1789.

Through these documents of constitutional naturerewestablished early
forms of limitation of absolute power in the setisat:

|. There were established safeguards against tredirction of taxes by the
king, without the approval of Parliament;

2. also have established safeguards against aokspersons and
confiscation of assets without observance of proedf courts;

3. there were supported and declared the freed®spesch, that freedom of
thought and the right to petition;

4. there were stated principles of individualismarting from the idea
expressed by the French Declaration of Human atide@iRights in1789 as
"the purpose of each political associations is kegpi natural and
indefeasible human rights."

It is considered that the Declaration of human atidens rights from 1789
expresses in the best way the idea that therendwerent human rights,
rights that are exercised in a state which is moerd in itself, but only a
mean to ensure coexistence of individuals and #eFcese of individual

rights. For this reason, it is estimated that iars expression of the first
generation of subjective rights. The French Detlamaof Human and

Citizens Rights from 1789 contained two new ideas:

1. the idea that man as an individual, benefitéhatural rights, inalienable
and sacred” includingiberty and equality
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2. The second idea is that the "purpose of alltipali associations is the
preservation of the natural and indefeasible rigiitsran" (Article 2 of the
Declaration).

There are two categories of rights which the Detlan of Human and
Citizens Rights from 1789 is referring to:

1. civil rights or human rights as:

- Freedom of opinion (Article 10)

- Freedom of expression and press (Article 11)

- Personals ownership (Article 17)

- The right to personal security in relation totjics and police (art. 7-9)
- Equality before the law (Art. 6)

2. political rights, those that allow citizen participation at powsamely:
- Equal access to public (Article 6)

- Participation in elaboration of laws (Article 6)

- Control of taxes (art. 13-14)

- Citizen control over the administration (Art. 15)

These rights represent the first generation of esttivje rights, and more

precisely those rights that refer to personal autonof the individual and

the rights that enable citizen participation in gown a society where "the
exercise of natural rights of each man has nodintitan those which ensure
for the other members of society the same rigtadic{e 4). In the modern

age, these rights have found their consecratiocomstitutions and in the

laws of most countries, as well as in internatia@uments. Among them
we mention:

- The Universal Declaration of Human Rights U.N.
- The International Pact on Civil and Political Rig).

At regional level in Europe, there were createdalegechanisms for
protecting these rights: the system of the CountilEurope and of
European Court of Human Rights, based on Europeawdéhtion of human
rights and The Additional Protocols of this Convent

In the system of protected rights which belong he first generation
protected by the European Convention on Human Rigmd by The
Additional Protocols to this Convention we mention:
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1. The right to life.

- the Right to life;

- the Right to privacy;

- Prohibition of torture and inhuman or degradingighments;
- Prohibition of slavery and forced labor.

2. Freedom and security of a person.

- the Right to a fair trial.

3. The right to property of the person or of a leghperson.
4. Freedom of mind, of thought and religion.

5. Freedom of expression and information.

6. Freedom to free elections.

THE SECOND GENERATION OF SUBJECTIVE RIGHTS

In the category of socio-economical and culturghts we can identify these
categories of rights:

1. the right to work;
2. freedom of association;
3. the right to education, learning;

4. the right to insurance for sickness, old age adighbility (Social
insurance).

These rights come from positive law, as well asnfrmternational law
(International Covenant on Economic, social anducal). This dedication
has not the same coverage, as in the case ofginsération rights, as
consecration requires significant effort from théat® and so it is
appropriate to everyone’s prosperity. The secondeggion of rights,
against the first generation of rights requiregitasonal support from the
state, the first generation rights can be exerdisg@ependently and singular.
The state must intervene through legislation tateren institutional system
that allows the exercise, for example, of the righ¢ducation or retirement.
It is estimated that if the first generation riglisem “free status”, social
economic rights are related to the “social statoisthe individual.ln the
system of rights that belong to the second germaratnd protected by The
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European Convention on Human Rights, Additional tétols to this
Convention and The European Social Charter include:

1. freedom of meeting, association and establishmgns;
2. the right to education;
3. social rights (social security, pensions, mddieavices).

In the paper "Legal Sociology”, Mrs. Professor Soopescu treats the
sociology of human rights and when she refers ¢éorifphts from the third
generation of social rights she presents Norbembbi®'s view, which
asserted the importance of researétr“applying effective legal rules which
affirm, recognize, define and assign human righta:as given the example
of the rules from the Italian Constitution whichsanines social rights
which were called bashful as "programmatic" andttda not command,
prohibit and allow hic et nunc, but command, prahénd allow for future,
without a certain overdue®

The same situation is found in the Romanian legsiesn and this way it
appears to be more legitimate and interesting tnestipn regarding the
nature of these rights: they have the nature ditsign themselves or of
moral or political goals, of some good intentionsl goals of the future?

The same author, based on the above consideratiootned to mark a
distinction betweera right of strong sensdanvolving claims that enjoy
effective legal protection andghts in a weak sensenarking a historical
process that interests the sociologist of laws & process of transition, in a
first phase from an unwritten system of rights inwaak sense, in
conformity with the rules of natural or moral rulés a system of rights, in a
strong sense, consecrated by the positive rigimatibnal states that, later,
which is actually now, is due to the emergencentérnational documents
on human rights and there will be a reverse pass fa system of strong
human rights, such as the ones recognized by rtstates to a system of
human rights, in a weak sense, like the internatione is.®

THE THIRD GENERATION OF HUMAN RIGHTS

In this category we can identify the so caletidarity rights, rights which
can not be exerted only by an individual, but ardjtectively, like:

1. the right of people to self-determination;

? Sofia Popescu, Legal Sociology, Ed. Lumina Lexctgarest, p.149

% Sofia Popescu, op. cit. p.149-150
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2. the right to peace;

3. the right to development;

4. the right to humanitarian assistance;

5. environmental law;

6. the right of sexual minorities, ethnic, religilinguistic, etc.

These rights have a positive consecration, gewyaralhternational law.

The rights in this category can not be exertedviddilly, but only by
groups or collectivities of people. The third gextem rights require not
only the need to create an institutional supporth®y State, but, as in the
case of second generation rights, they need taatettte first generation of
rights, through a so called “positive discriminatipin the sense that these
rights , like the rights of any minority, requirdimitation of rights of first
generation. The environmental law allows sociaugsoto live in a healthy
environment, clean, without harmful agents to lrehlit, in the same time,
involves a number of limitations of rights of first second generation, like
owning a forest or the right to work.

Interestingly, regarding the right to environmeanthe jump which tends to
do to the legal status of human beings, hypostasighich environmental
law would become a science of law, fundamentalpsiibating all other
branches of legal science. The doctrine abouetivronmental right, talks
about these rights dgghts of future generatioris We appreciate that they
should be seen within the tendency of assertioth@frights of the fourth
generation of rights, because right now, the rigfitRiture generations are
only some developments trying to crystallize infibwen of solidarity rights.

In the Romanian environmental law through the Waterv no. 137/1995
(subsequently repealed by Emergency Ordinance 9@®.01 December 22,
2005) on environmental protection, we find an egpreeference to the
rights of future generations, when the legislatdefining the concept of
"sustainable development” said that it is "a dewelent that meets the
needs of present without compromising the abilitfubure generations to
meet theirs "- (Art. 1)

There are laws that recognize different and in sgmn&portions, the
existence and exercise of this kind of rights, ssvinental rights, rights of
minorities. Romania is one of the countries theatehrecognized the great
importance of third generation rights. We havertgbt to environment, the
right of ethnic and sexual minorities (their subsitel base being put after
1990, in the approach to join the Council of Eurepel integration in the
European Union, and harmonization of national lagmn with
international documents of the two regional orgatdns).
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THE FOURTH GENERATION OF SUBJECTIVE RIGHTS

In this category are included the so called “righétated to genetic
engineering”, rights which are on the doctrinal atebin what regards their
recognition or prohibition of certain activities.

We could put in the same category the so caltgus of future generations
as well as rights that can not belong to an indi@lchor to social groups,
including nations, they belongnly to humanityas a whole. The rights of
humanity would treat the common assetthefwhole humanity.

In the same category it is possible to insert sglariving from exploration
and exploitation of cosmic space. In the classiy was considered that
rights related to genetics can be classified asngahg to this last
generation of rights, but even if fourth generationtself is challenged as
existence. In doing so, there are identified rightg ensure the inviolability
of individual rights and unavailability of human dy in terms of

development of medical science, of genetics.

Studying the human genome, genetic manipulationvitio fertilization,
experiences with human embryos, euthanasia andheggare activities that
can generate complicated legal issues, ethicalalmerd even religious,
reason for which public opinion has led States ¢al dvith regulation of
these issues. The European Council recommends rbarestates to adopt
principles which will govern the relation betweeangtic engineering and
human rights, in such a way that the right to kfied dignity would be
understood as a right over genetic characteristifs a person.
(Recommendation 934/1982).

Thus, each person has its right to life, dignitgrsonal identity, closely
linked to its genetic type configuration, uniquight which it can transmit
as genetic heritage to descendants, without beurgest to genetic
manipulation. From this perspective, human orgamation is prohibited.

In the same time, taking into consideration the@ples of inviolability of

a person and unavailability of human body, it mesiaccepted that genetic
engineering can be applied for therapeutic purptsdseat and eliminate
genetic diseases.

The central idea is that human being should ngdmetically influenced, in
any way. There are mentioned Nazi ideas about tiperrity of a race
which required the elimination of others, ideas edied legal (and factual)
in laws of euthanasia of mentally ill, the stealibn of persons with
hereditary abnormalities, the bastards sterilizatio prohibiting interethnic
marriages. Just to avoid doing the same thing &tohy, the international
community has proclaimed the fact that human gensmart of the human
heritage.

The UNESCO Declaration on human genome from 1997:
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1. stipulates the compulsoriness of the internati@@mmunity to protect
the human genome, the right to genetic identity gferson entitled to the
banning of cloning;

2. stipulates the obligation of States to deferl person and its dignity,
regardless of its genetic characteristics;

3. stipulates limits of intervention on a persog&netic characteristics,
subordinated to medical purposes, that concern humealth;

4. the respect of humans ego from conception ticdeszth.

In the debate are issues of assisted euthanasiaidtit to die in peace and
dignity), maintaining artificial life after brain edith, sterilization, fetal
status, infanticide (late abortidn)

MULTIPLICATION AND INSTIUTTIONALIZATION OF NEW
RIGHTS

In their historical evolution, mentioned earliertims paper, it is estimated
that human rights have passed through four diffgpercesses:

1. of positivation.

2. of generalization.

3. of internationalization.
4. of specialization.

After the second world war, as a response to aiescof the war and to
affecting of human person, both in civil societg, well as in institutional,
national and international level, humanity has $bug assert its valences
and to obtain legal recognition and protection tsf sacred values. So,
appeared more demands from the individual, as alfrom groups of
individuals, demands which evolved and took up thgal form of
subjective rights, the State recognizing and ptotgc them
What is characteristic of the postwar period is theltiplying and
institutionalizationof human rights. In the doctrihehis legal and factual
reality is undergoing critics:

“See in the same sense, Duculescu Victor, Jurigicééction of human rights. Internal and
international means, Ed. Lumina Lex, p. 294-306

® Sofia Popescu, Legal State in contemporary debBt:sAcademiei Romane, Bucharest,
1998, p. 153-159; Henri Oberdoff, Droit de I'homne¢ libertes fondamentales, Ed.
Armand Colin, Dalloz, Paris, 2003, p.13
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1. it is considered as threatening the existendegafl States, weakening its
authority;

2. the institutionalization of some rights woultratt inefficiency of others;
3. the apparition of a conflict between differeahgrations of rights.

Under the name diuman rightsthere were to be affirmed, recognized and
protected in national and international level, anber of rights of first and
second generation rights. Subsequently, the corafdpaman rights had to
be included rights of the third generation.

From the generations of rights only a part wasnaefiashuman rights.
After a socio-legal criterion, the latter are diffat from the other subjective
rights for two reasons:

1. they are fundamental rights, absolutely esdefdrahuman beings, as
individuals or members of a community, rights ratagd at an
international level;

2. secondly, these are “models destined to conyilac&ing any sanction,
enjoying approval and spontaneous support, motiMayeethical values”. In
the category of human rights, we can identify tights from the first
generation like: the right to life, personal safdtye right to property and
rights from the second generation like: socio-ecoical rights or freedom
rights (freedom of association) or from the thirdngration (minorities’
rights, the right to an environment).

On the other hand, the doctriteays that we are facing two tendencies:

a. of creating new subjective righ{sof children, old persons, sick people,
those with disabilities);

b. of creating new subjects of righfthe case of animals, environment,
human specie). These tendencies are affrontinglssical conception of
subjective rights and cause reflection to the grdicon of future.

THE CONFLICT BETWEEN GENERATIONS OF RIGHTS

As shown above, the process of multiplication ghts led to the emergence
of some frictions, of a conflict between them. Thilie generation of social
economical rights, which requires intervention augbport of the state in
the economy, for example, limits the rights oftfigeneration and the right
to property or rights that limit the power of thate (the issue of new taxes
and control over their establishment). Or for exEnphe right to
instruction, education, and freedom of scientibsgarch come into conflict

® Silvia Castignone, op.cit. p.200
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with the field of genetic manipulation; the righd security of a person
comes into conflict with the right to privacy.

It is estimated that the conflict between subjectiights of different

generations or between them and those human gads vend to jurisdize

(fourth generation of rights) is a factor of crjsé potential danger to the
rule of law. The universal nature of subjectivehtsy qualified as human
rights makes them have a transnational relevanb&hwinvolves treating

them at an international level, beyond the positibthe State in question.

It is estimated that the situation of conflict beem rights is of two types:

1. conflicts opposing different conceptions aboute oand the same
fundamental right;

2. conflicts that arise from the inability to proter exercise a fundamental
right, without violating another fundamental right;

It is very possible that the exercise of a fundamenght can not be
plenary, without limitation of another fundamentaght: the right to

technological development within environmental lake right to work, in

relation to the right to social security. Accomglito Mrs. Professor Sofia
Popescu conflicts between different generationsuddjective rights and
fundamental rights are explained by the fact thaytcome from different
social interests, protected by different rights &man the rivalry between
the values that are protected by various fundareigtats to protect their
"existence of second-generation rights (economisatial, cultural) and
involves massive state legislature, are endangehadfirst generation of
human rights (political and civil right$).

So, the concern and obligation to organize thelidguim of the exercise of
subjective rights go to the State (and not onlgpab the civil societies
which may bring their own contribution). They mising accord between
the persons’ interests (civil and political riglatisfirst generation of rights)
and the communities’ interests (social solidarigyhts from the second
generation of rights). Such a State is the StatRights and in a modern
conception The Social State of Rights.

The subjective rights of an European citizen, nww@d in the Unions’
Charter of fundamental rights, which belongs to Tweaty of European
Constitution, are recognized in the spirit of spcee evolution, social
progress and scientific and technological develogmand, also, in

"Sofia Popescu, General Theory of Rights, Ed. Lurhivg Bucharest, 2000, p.356

8 See the Treaty of institution of a Constitutiom Europe, Ed. of the European Institute
from Romania, Bucharest, 2005, p. 17, 19, 41.
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considering the responsibilities and duties whiaytimply for a third party
and for the human community and future generafions.
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