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Abstract in original language

This paper present aspects on the evolution ofdfelations relating to the
juridical institution of the adoption in Romanian the Romanian law
adoption is a traditional institution, being redath even by the old
legislative bodies (lvan Gheorghe Caragea's RulBrgrlat Calimachi's
Code). More complete regulations of the institutese found in Romanian
Civil Code of 1865, Family Code, Law no. 11/1990o0v@rnment
Emergency Ordinance no. 25/1997, Law no. 273/2004 wubsequent
modifications.
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In Romanian law, adoption has been regulated silttaws. Therefore, the
Calimach Code called it “affiliation” and the CaemgCode provided that
“adopting children is a gift for the consolation thfose that cannot have
children”.

The Civil Code from1864, amended in 1906, regulaigoption as a solemn
contract concluded between the adopter and thetedloplhe adopter had
to be at least 18 years older than the adopteeajoy a good reputation. In
the initial regulation, only the persons that had ahildren or legitimate

offspring were allowed to adopt. If the adopter waarried, the spouse’s
consent was necessary in order to adopt. The edapuld be major or
minor. He could not be adopted by more personsemxfor the case in
which the adopters were spouses. The adoption sbmges expressed in
authentic form, and adoption had to be agreed orthkycourt of law

sentencing on the adoption request through a resoluhat was not

motivated or appealed against in any way. Adoptigas, basically,

irrevocable. The adopted had still the possibildyask for the annulment
(revocation) of the adoption within a year from twming of age, without
being necessary to motivate the revocation recpoktessed to the juridical
court.

Affiliation created civil kinship relations betweethe adopter and the
adopted, as well as patrimonial relations betwdemt similar to those
resulting from the legitimate family, but it did ihdreak the kinship
relations between the adopted and its origin fanprental power was not
passed over to the adopter and continue to beloiget natural parents of
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the adopted. Later on, the Law no. 276/1944 estaddi that, through the
adoption effect, parental power passed to the adophe adopted came at
the succession of its natural relatives and to ¢fiadhe adopter, but not at
the succession of the adopter’s relatives. In nettire adopter had no right
to the adopted succession.

By amending the Civil Code through the Decree rnin.RAi31/1949 the right
to adopt was also given to persons that had clnildrdegitimate offspring,
establishing, at the same time, that only minotdcén could be adopted
and that adoption was to be made only for the iméstest of the adopted.
Also, it provided that through the adoption, thep@ed and its offspring
acquired the legal status of child and legitimdtspring of the adopter and
at the same time, all the rights and duties betw&enadopted and its
offspring ceased, on one hand, and the naturah{saoé the adopted and its
relatives, on the other hand.

The Civil Code did not expressly regulate interoadil adoption but it
admitted that the adopter could be foreigner arcdbee foreigners enjoyed
all the civil rights in Romania and adoption wassider a civil law act

Distinct from the regulation from the Civil Codéet Decree no. 182/1951
regulated the institution of adoption that had tak effects of a natural
filiation (art. 1 par. 1). In the regulation of tli#ecree no. 182/1951 only
two spouses were allowed to adopt together artteagame time; they could
adopt only the child that had not turned 5 yeads(ekceptionally admitting
the adoption of children older than 5 years olthdy had been adopted or
taken care of the ones that wanted to adopt thewch)oaly if both parents
were unknown, deceased, missing or if they hadthefin for more than a
year; the adopted and its offspring exit the nattamily and completely
entered the adopters’ family becoming relativesatippters and their
relative$.

Once with the enforcement of the Family Code frd@B4lthe provisions of
the Civil Code that organized adoption were anmiylkegulating it under
the name of affiliation in the 3rd Chapter and 2nel Title called “Kinship”

from the Family Code. Including adoption in the Hgr®ode was justified,

except for its appurtenance to family law, and tieed for a correlation
between the regulations regarding the adoptionthode regulating other
institutions from this branch, respectively: fil@t, support obligation etc.
which are included in the same cdde

! Marieta Avram, Filiation. National and International AdoptignAll Beck Press,
Bucharest, 2001, p. 94.

2 For details see Traian logta, From adoption to the affiliation established thgh the
Decree no. 182 from 19th of October 1981 Justiia Now” nr. 7-8/1951, p. 745-752.

® Alexandru Bacaci, Viorica-Claudia Dumitrache, Qadr HageanuFamily Law 4th
edition, All Beck Press, Bucharest, 2005, p. 219.
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Family Code regulated material law aspects ofliafifon except for its
nullity, a matter in which the general rules regagdhe nullity of civil legal
acts applied regarding the nullity of individual naidistrative legal acts
regarding the affiliation consent decisfon

In the system of the Family Code, adoption appears child protection
means art. 66 of the Family Code stating the ppiecihat affiliation could

only be made for the best interest of the adopAelbption was conceived
as a means by which the child may receive the faihileeds establishing

the rule that only minor children could be adoptédbnetheless, it
exceptionally regulated the possibility to adophaor person if it had been
raised by the adopter during its minor years.

In the regulation of the Family Code, the lawmakept some of the
interdictions from the Civil Code, like the mainé&te of the impediment
resulting from a previous adoption, waived soméhein, like the negative
condition that the adopter should not have anydolil or legitimate
offspring or provided new ones like preventing adopbetween brothers.

In order to conclude adoption, it provided the @nsof the adopted, if it
turned 10, along with the consent of its parents.

Adoption preserved its solemn character in the legigun of the Civil Code
meaning that “ad validitatem” the consent had to dxpressed in an
authentic form,

Adoption consent was given to the custody authoaisy administrative
authority with attributions regarding minor childie protection.

The Family Code regulated two types of adoption:

1. adoption with limited effects (art. 67-78) thabad the following
characteristics:

- the kinship relations between the adopted andfftpring, on one hand,
and natural parents and its relatives, on the dtaed, were maintained;

- kinship relations similar to those between ndtyr@ents and children
were established between the adopted and its ofégpn one hand and the
adopter, on the other hand.

2. adoption with full effects that had the followicharacteristics:

“loan Albu, lonel Reghini, Paul Andrei Szatdfiliation, Dacia Press, Cluj Napoca, 1977,
p. 18.

> Emese FlorianChildren’s Rights ProtectiorC. H. Beck Press, Bucharest, 2006, p. 207.
® Marieta Avram op. cit, p. 96.
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- the kinship relations between the adopted andffspring, on one hand,
and its natural parents and their relatives, on dktger hand, ceased,
maintaining the impediment to marriage resultirggrirthe blood kinship;

- kinship relations were established between treptad and its offspring,
on one hand and the adopter and its relativey®@other hand.

As far as adoptions and affiliations existing a #nforcement date of the
Family Code, art. 9 par. 1 of the Decree no. 32418% enforcing the
Family Code, established that they shall be appideed provisions of the
Family Code, except for the validity conditions uéged by the old laws
agreed upon. Decree no. 32/1954 also cancelleDebeee no. 131/1949 for
adoption amendment and Decree no. 182/1951 thalated affiliation with
full effects of natural filiation (art. 49). Conagently, from the effective day
of the Family Code, former adoptions became affdrzs with limited
effects regulated by the Family Code and formeitiaibns continued to
have full effects regulated by the Family Code. phavisions of the Family
Code regulated the transformation, at requesth@fadoptions existing on
the effective day of the Family Code, into affiicats with full effects of
natural filiation (art. 78 Family Code as amendbebagh the Law no. 4
from 04. 04. 1956 and the Decree no. 283 from @fl3tine 1958).

International adoption was allowed, but accordiogthie provisions of
Decree no. 137/1956 it required the permit of thkentry’s President in case
of adopting a Romanian citizen by a foreigner oraofforeigner by a
Romanian citizen.

Considering the practical need to especially ptatee child that was to be
adopted, beginning from 1990 this institution hexeived special normative
acts.

First of all, through the Law no. 11/1990 regardadpption consent, the
ability to consent to the adoption was transfefrech the custody authority
to the court of law. Also, the subsidiary charademternational adoption
was established, in the sense that foreigners amaR@n citizens residing
abroad were allowed to adopt only children recoréédhe Romanian
Adoptions Committee, incorporated through this lamd that cannot be
entrusted or adopted in the country in the 6-mopéhniod from their

registration (art. 3 par. 1). Law no. 11/1990 aéstablished that if the
adopter or the adopted were foreigners, each oh thad to comply with,

regarding the conditions for the conclusion of #umption, to its national
law, if the foreign law did not breach the publicler of Romanian private
international law and the fact that allowed to awki material benefits for
the adoption were incriminated. The Decree no. 1858 stipulating that
international adoption was conditioned by the Ri@si's consent was
abrogated.

Law no. 11/1990 was successively amended throughidiw no. 48/1991
that replaced the term of affiliation from the FamCode and other
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normative deeds, with the adoption one, as welthasugh the Law no.
65/1995 that amended and completed some provisicegarding
international adoption, the most important amendmdreing the
forbiddance of international adoption of childreynthe family, in order to
mark the fact that international adoption was amae# protecting the child
that was deprived of its familial environmént

The provisions of the Family Code regarding theptido as well as the
other provisions existing in special laws in thisttar were abrogated
through the Government Emergency Ordinance no.22®7 regarding the
legal status of adoption, approved with amendméntsugh the Law no.
87/1998, that established a new legal and unitargompliance with the
international standards that Romania is a patt lof the system of the
Emergency Ordinance regarding the legal statusdoptégon no. 25/1997
adoption, international adoption included, was aamseof protecting the
child that established the filiation between the@dr and the child as well
as the kinship between the child and the adoptetatives (art. 1). This
normative deed regulated only one type of adoptemgption with full
effects respectively, that had the following chéedstics:

Filiation was established between the child andathepter. Once with the
establishment of the filiation through adoptione tfiliation between the
child and its natural parents ceased (art. 1 par. 4

Kinship was established between the child and thepi@r's relatives.
Although the law did not expressly stipulate thetdaoe, it underlined that
kinship was also established between the adoptédiscbffspring and the
adopter’s relatives

The kinship between the adopted child and its aht@latives, as well as
the kinship between the adopted child’s offsprimgl &s natural relatives
ceased, preserving the impediment of marriage legtwiee adopted and its
natural relatives (art. 21 par. 3), as well as éeltp offspring and its natural
relatives®.

The emergency ordinance regarding the legal stdtadoption no. 25/1997
tried to align the internal legislation to interioaial legislations in the
matter, but in practice, it proved not to includeoegh guarantees for the
adoption, especially the international one, to bke &0 occur, considering
the superior interest of the child. The normativenfgguration of

" Marieta Avram, op. cit, p. 97.

8 Emese Floriamp. cit, p. 207; Marieta Avramop. cit, p. 98.

° lon P. Filipescu,Adoption and Protecting the Child in DifficujtyAll Beck Press,
Bucharest, 1998, p. 2.

% 1dem p.3
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international adoption has generated certain distts, especially from the
European Unioft

The Government Emergency Ordinance no. 121/200pesdled, for 12
months from its enforcement, all the procedureshwite object of
Romanian children adoption by a foreign citizensip@erson or by a
Romanian citizenship person or family residing alolro

The Government Emergency Ordinance no. 121/20Gl aparoved, with
amendments, through the Law no. 347/2002, thatigeeovthat the demands
for adoption pending at law courts on the enforaemdate of the
Government Emergency Ordinance no. 121/2001 skeadetitled according
to the relevant regulations at their submissior.dat the same time, it was
provided that, in exceptional circumstances, reglby the superior interest
of the child, at the proposal of the National Auttyofor Child Protection
and Adoption, certified by the General Secretanfathe Government, the
Government may approve to submit some internati@adalption consent
applications to the relevant courts of law.

The term for temporarily suspending all the proecedu regarding
international adoptions was successively prorodhemigh the Government
Emergency Ordinances no. 123/2001 and no. 151/2@#;ernment
Ordinance no. 16/2003 and Government Emergencyn@nde no. 7/2003,
by 1st of June 2003. Law no. 233/2003 adopted Guwnent Emergency
Ordinance no. 7/2003, but with the amendment aaegrid which the term
in discussion was prorogued “until the enforcemeate of the new
regulations regarding the legal status of adoptions

The Government Emergency Ordinance no. 1/2004 Hedcart. 11-15
from Government Emergency Ordinance no. 121/20Qdprowved, as
amended and completed through the Law no. 347/2808jrther amended.
The Government Emergency Ordinance no. 1/2004atgs1 “Applications
for the consent on the adoption of Romanian childsetbmitted by a person
or a family with foreign citizenship or by a persam a family with
Romanian citizenship, residing abroad, for whom@@¥ernment approved
the submission of the files to the relevant counfs law until the
enforcement of this ordinance, shall be settlecbatog to the relevant
regulations on their submission date”.

At present, adoption is regulated by the Law nd3/20304 regarding the
legal status of adoption, as amended and compiletedgh the Government
Emergency Ordinance no. 102/2008, approved thrdabhghlaw. 49 from
20th of March 2009. Adoption is today the legal rapien that allows to
create the filiation connection between the adoater the adopted as well

! Dan Lupacu, Legal theoretical and practical aspects regardindoption with special
refference to the Law no. 273/200é4w Magazine no. 12/2004, p. 9.
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as a kinship relation between the adopted and adspelatives (art. 1 of
the law).
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