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Abstrakt v rodném jazyce

Autor tohoto ¢lanku pedstavuje ¢étend&i pristup @Fedniho teoretika rakouské Skoly
ekonomického mysleni, Murraye Rothbarda, k probtereazéakladnich lidskych prav,
piedevSim pak ke svob&grojevu. Autor poukazuje na Rothbardovo varovaeikoncept
lidskych prav je mlhavy, pokud neni striktmdzan na prava majetkova. Dale autor ve svém
¢lanku nd&rtava i Jellinekovu ,Statuslehre”,fipemz poukazuje na jeji smysl z pohledu
rakouské ekonomické Skoly a v neposle@daé nartava i ekonomické aspekty lidskych préav.
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Abstract

Firstly, the author of this article provides thader with professor Rothbard’s (the principal
theorist of Austrian Economics) approach to humghts, especially to “freedom of speech”.
Secondly, the author emphasizes the Rothbard’stesséhat the concept of “human rights”
is ambiguous unless understood in terms of propeghts. Further, the author pinpoints the
Jellinek’'s “Statuslehre” and shows its importancent point of view of the Austrian
Economics. Last but not least, he outlines the econ aspects or “human rights”.
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1. HUMAN RIGHTS — RIGHTS OF ALL PEOPLE

If we talk about “human rights” we usually have nmind the basic rights and freedoms
whereto all human beings are entitled. All thesallyadefinable rights arise from the fact that
-human beingsvere born as human beings®. There is no additional needcoéptance of
these rights by their holders, or any other acpracess that would be necessary to “bring
these rights into operationBut what should we imagine under the concept of “honan
rights” itself if we do not want to get on the fietl of “vagueness and contradictoriness™
The purpose of this article is to look at the humghts from the view of Austrian economic
theory, especially from professor Rothbard’s peasopoint of view and pinpoint the
economic aspects of “human rights”.

2. MULTIPLE MEANINGS OF HUMAN RIGHTS

One can easily understand that “these rights ddrom the inherent dignity of the human
person” as the UN Covenant on Civil and PoliticagiRs states in its preamble. Even the
language of the Universal Declaration of Human Riglteclares, that: “everyone is entitled to
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all the rights and freedoms set forth in this Deatian...” By virtue of these statements, one
can easily link these rights to each and everwiddal. But we should take a closer look at
content of some of these rights.

If we open The Universal Declaration of Human Reghtr the Covenant on Civil and
Political Rights, or even the American Bill of Righwe find a long list of human basic rights
and fundamental freedoms. Just briefly: “right tgnity and privacy; right to the protection
of the law against such interference or attaclghtrio freedom of movement and right to
leave any country; right to own property; rightfiteedom of thought, conscience and religion;
right to freedom of opinion and expression; freedainspeech; right to freedom of peaceful
assembly and association; or right to keep and &eas”. | will not be trying to find all the
bedrocks of all these rights, but | am going tovpte reader with professor Rothbard’s
approach to the concept of human rights undersasqatoperty rights.

3. ROTHBARD’S APPROACH TO “HUMAN RIGHTS”
3.1“THERE ARE NO RIGHTS BUT PROPERTY RIGHTS”

Professor Rothbard, an American Scholar, Ludwig Mbses’ student and follower, one of
the head-representatives of Austrian Economics, wtkoown by originating new “synthesis
that combined themes from nineteenth-century Anraerigndividualists with Austrian
economics™ contributed to worldwide discussions on many issoklegal theory, political
philosophy, history and many other fields of sogalence. In respect to human rights,
professor Rothbard came up with an approach whiosasato show the concept of human
rights as comprehensible and perspicuous, insteadhbiguous and vague. Rothbard’s idea
is based upon the belief, tH#te only human rights, in short, are property rights.”® This
idea might seem very strange on the surface big tst to listen and ponder over the
following Rothbard’s reasoning.

Let's start by explaining that property rights bejobetween human rights. First of all,
Rothbard warns against the liberal dichotomy betwhaman rights and property rights
because the two are “inextricably intertwined; theyand or fall together®.In other

Rothbard’s work, we can find this explanation: {i¢ human rights and property rights are
not only “fasten” together but all the propertyhig are also human rights; and (2) “in the
most profound sensare no rights but property rights”.> What does that all mean? Let's

take a look at Rothbard’s concept of property sght
3.2CONNOTATION OF PROPERTY RIGHTS

Generally, property right might be described asathority to determine how a resource shall
be used. A question: how an economic good becooree@ne’s property or how it accrues to
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an individual (next to receiving a gift), could baswered by looking at John Locke’s ideas
“... every man has a property in his own person. Tlubody has any right to but himself.
The labour of his body and the work of his handsnvay say, are properly his. Whatsoever,
then, he removes out of the state that nature petkhided and left it in, he hath mixed his
labour with it, and joined it to something thathis own, and thereby makes it his property. It
being by him removed from the common state natlaeeg it in, it hath by this labour
something annexed to it that excludes the comngitt af other men. For this labour being
the unquestionable property of the labourer, no rhahhe can have a right to what that is
once joined to... "6

On the basis of these statements, Rothbard exgldih@a human beings not only own their

bodies but also own all fruits of their work. Flethhe gave an example showing, that if a
sculptor creates his “work of art”, only he is detl to own the product deriving from the

ideas and from the effort he had given into itcémnection with this, Rothbard explains that
there are three logical positions of determining tjuality of ownership and these positions
might be defined as it follows:

1) sculptor, the creator of the work of art has allrights to his creations;

2) another man or group of men possess the above miened rights, i.e. the right has
been expropriated by force without the sculptor’s onsent;

3) every person in the world owns and equal shareithe product of sculptor's effort
(communist approach).

Of course the first option is understood as they @uceptable one and professor Rothbard
pinpoints two basic and crucial facts answeringghestion whether the artificer shall own all
the outcomes of his or her work, or fot:

a) property rights accrue only to humans;

b) human right to life requires the right to keep what one has produced to sustain and
advance life.

As we can see, the humans’ skill and effort to teremods, or any other products (including
services) is just an attribute whereto “human redtusself tends. Trying to divide human
beings from output of their work, or to be moreqgmse, to deprive them of the ownership of
their energy transformed into a product, would démgy “human nature”. Rothbard himself
supported this assertion in the following wortisach individual, as a natural fact, is the
owner of himself, the ruler of his own person. Theman” rights of the person that are
defended in the purely free-market society ar@fiect, each man’s property right in his own
being, and from this property right stems his rigbt the material goods that he has
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produced.”9Rothbard’s conclusions are supported also by psoieWeede The concept of
self-ownership clarifies the intimate connectiorivieen liberty and property. Ownership of
the fruits of one’s labor is derived from self-owstep.”10

As shown above, in Rothbard’s approach the coniootatf property rights is very wide and

is not limited to tangible things or intangible @issbut is understood on a large scale as rights
to own bodies and products of own endeavor. Thgbésrare to be read as absolute, and as a
matter of principle, shall not be restricted. Pmbypeights are an inseparable component of
human rights.

4. “HUMAN RIGHTS” AS PROPERTY RIGHTS
4.1 JELLINEK'S “STATUSLEHRE”

But let's take a closer look at Rothbard’s ideast Mnly that property rights shall be
understood as human rights but, as it has beeadgirmentioned above, “the only human
rights are property rights”. Therefore, accordiagRiothbard, all the rights that are entitled as
“human” or “basic human” rights, have to be coned¢ctsomehow, to the property rights so
the meaning of these rights does not get on fieldagueness and contradictoriness”.

Let's take as an example the “basic human rigtitdedom of speech” but before we do so,
we should clear up the meaning of the conceptdttigr “freedom”. In general terms, the
meaning of the word “freedom” can be understoodreaiictorily but | believe that the most
compelling explanation wells up from professoridek’s theory - “Die Statuslehredellinek
classified relationships between governments (in laroad sense) and individuals in four
basic segments?

1) STATUS PASSIVUS- Jellinek understand this status as the cardimal Status passivus
does not give an individual any rights but onlyiésite.g. duty to go to army.

2) STATUS NEGATIVUS — might be defined as sphere of individual’'s faadwhere the
government is restricted to intervene, i.e. they @hlty of government is not to infringe with
individuals rights (freedom of belief and religion)

3) STATUS POSITIVUS — defines rights that can only be exercised witeugport of
government and the government has to ensure asturitkd enjoyment of the rights for the
individual who is entitled to it, e.qg. right to lelgaid.

° Ibid.
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4) STATUS ACTIVUS - could be described as a status that providemgthement to every
individual to participate in public matters, i.avitrights such as right to vote or run for a
public office!®

Anglo-American scholars usually reduce the aboveimeed summarization into two groups:
(1) negative rights(protective); and?2) positive rights (entitlements}* However, this brief
summarization cannot be perfetdmittedly this classification is not exhausti&me very
important political rights cannot easily be clagsif as either negative or positive. The prime
example is the right to vote. By and large, it ipasitive right and it might contribute to the
expansion of other positive rights. But the rightvbte may also be used to protect negative
rights and to throw socialists out of office.”15

After reading Jellinek’s summarization we should ak ourselves whether we understand
“freedom of speech” as a subject to (1) status nativus (freedom), or to (2) status
positivus (right — entitlement), or (3) just as a kbrid sitting somewhere between those
two poles

4.2 AMBIGUOUSNESS SOLVED BY ASKING WHERE

According to Rothbard’s approach if we “boil dowrethuman rights to property right&the
former loose their ambiguousness, and lack of tglass we can see it on the example of
“freedom of speech”. The concept “freedom of spé&ds understood very widely and
contradictorily within foreign countries and sonne#is even within courts of one particular
country. Different point of view at the actual maan“freedom of speech”, have policemen
and judges on one side and accused persons ontlibe or teachers and students; or
employers and employees; or even lessors and fesmee other members of human society.
We evaluate the “breadth and depth” of “freedonspéech” either (1) by the interest we
have; or (2) whether or not some kind of a so dalfgblic interest” is involved. This fact
raises a questiomow to avoid the polyvalence of the concept of “fredom of speech”?

Professor Rothbard points out the importance ofeaquiry: WHERE? Where can one
exercise their “freedom of speech”? Where doesmamae this rightThe questioning for a
place or location is crucial.Simply, we could say that one in entitled to eis&r¢his right at

a property he or she owns, leases, or is entitledse. It is hard to imagine that one could
“free speech” themselves in a place they occumgdlly. There is only a man’s property
right: the right to do as he wills with his own tr make voluntary agreements with other
property owners’

The opposite approach would create problem of condt of interests. In respect to “public
interest” or “public good”, Rothbard gives us arample. In general terms, by looking at
“freedom of assembly”, we have to ask whether af, tile meeting could infringe with

13 |bid (all paragraph).
14 See: Filip, J., Svaton, J., Zimek, J. Zakladyostatly. Brno : Masaryk University, 4th edition, 209§ 140.
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“public interest”, e.g. obstruct traffic. There leabeen a lot of theories trying to solve the
problem of “conflict of fundamental rights”, or ,nflict between individual’s rights and
public interest®, a lot of limitation doctrines,cetbut let’s just try, for the purpose of this
article, to ponder over Rothbard’s reasoning farhdle. However, it might seem unorthodox.

If we tie the “freedom of speech” or “freedom ofambly”’ to property rights, or to be more
precise, if we subsume these rights under the germmoperty rights, the “conflict of
interests” disappears. One would be allowed to esgpthemselves on a property they own.
This is not limited only to a land but shall bedess bought splace in newspapers, or in TV.
One could assemble with others on the land they, o@nted, or were given. Rothbard sums
his approach in the following word4n short, a person does not have a "right to fleen of
speech”; what he does have is the right to hirealh éand address the people who enter the
premises. He does not have a "right to freedorh@press"; what he does have is the right to
write or publish a pamphlet, and to sell that pateplo those who are willing to buy it (or to
give it away to those who are willing to accept Tthus, what he has in each of these cases is
property rights, including the right of free conttaand transfer which form a part of such
rights of ownership. There is no extra "right aédrspeech” or free press beyond the property
rights that a person may have in any given case.”18

5. CONCLUSION

Rothbard was primarily an economist and therefasedpproach to human rights is very
economical. As | have mentioned above, the Rothbagproach is also very unorthodox. In
general terms, the today’s understanding of “humghts” derives from historical events,
philosophic theories, religions, and many othecpnglitions. There is a set of human rights
that are universally accepted and we all know #ratof significant importance for human
society. Despite not agreeing with some of Rothardeas, | have written this article
because | believe thaiome of his views might be helpful while solving ‘@nflicts of
interests” between fundamental human rights and wHe trying to understand the actual
meaning of “freedom of speech”.

Last but not least, | would like to pinpoint theoaomic nature of human rights. Let's take as
an example “freedom of speech” or “freedom of addgin Both, the newspaper space or
time before a microphone at the podium or landahisefor meetings arscarce resources”
and Rothbard points out the “unseen” consequenicd® cscarcity:‘But since the use of the
resource is free (costless), the demand for obtgirthis time or space is bound greatly to
exceed the supply, and hence a perceived "shortaigiie resource is bound to develop. As
in all cases of shortages and of queuing up causgdow or nonexistent prices, the
unsatisfied demanders are left with a feeling akfiration and resentment at not obtaining
the use of the resource they believe they desd@e.”

By virtue of these statements, Rothbard concludasthe appropriate and fair allocation of
“human rights” can be done by using a price systgetause if we look closely at someone
who would like to publish an article at newspapéesor shadoes not have a righto have
their article published. One can only request fewspaper space that might be “granted of
denied” by the newspapers’ owner, or one can reédoegse microphone to “free speech”

18 Rothbard, M. The Ethics of Liberty, New York : N&erk University Press, 1998, pg 113-114.
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themselves but not require it due to their “righfree speech® The “free speech” clauses in
constitutional documents shall be understood aggative right, or under the meaning of
Jellinek’s “status negativus” rather then beingigresd to a group of “active rights”
(entitlements). Simply,only when the right to free speech” is treated as subdivision of
property rights does it become valid, workable, andibsolute.”*
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