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Abstract

Liability of legal persons for criminal offencesshbeen slowly, but without fail, making its
way to the legislations of European countries. diserof development indicate that the
liability of legal persons for criminal offencesliMhave to be regulated by all Member States
of the Council of Europe and European Union. Greund liability of legal persons yet
indicate that it is not a question of strict liayll but rather of a special from of criminal
responsibility, adapted to legal persons.
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1. INTRODUCTION

The Republic of Slovenia, after becoming in 199lratependent state, adopted a new penal
code (hereinafter PC), which entered into forcehmn1st January 1985This code contains
also a provision concerning the liability of legedrsons for a criminal offence. A liability of
legal persons for criminal offences has not begnleded by PC alone, but rather left over to
the regulation by a special act. In accordance #itftle 33 of PC, this act defines a liability
of legal persons for criminal offences, which thergetrator commits in its name, on its
account or in its favour. This act provides for te@ces, admonitory sanctions, safety
measures and legal consequences of convictioref@l Ipersons. In this act are laid down
those criminal offences for which a legal persom d# liable and contained special
provisions, governing the criminal proceedings agfaihe legal person.

An elaborated Bill on Liability of Legal Person f@riminal Offence$ was prepared in
Slovenia already in the beginning of 1994, but wastested by the opponents of liability of
legal persons for criminal offences, so it unfodtaty did not pass successfully through the
parliamentary procedure. During the second readhegNational Assembly of the Republic
of Slovenia did not adopt the name of the’aseither a half of articles that made together
with the adopted articles, an inseparable “uriit this way, the Bill was so truncated,
that the Government as a proposer had no otheibdgghan to withdraw the Bill from the
legislative procedure.
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The Government submitted a new Bill on Liabilityladgal Person for Criminal Offences on
June 19, 1997. National Assembly of the RepubliSloivenia adopted the Act on Liability of
Legal Person for Criminal Offences on its sessibduty 8, 1999. The Act was published in
the Official Gazette of the Republic of Slovenia 88/99 and went into force in accordance
with Article 44 of the Act ninety days after its lgication in the Official Gazette of the
Republic of Slovenia.

National Assembly of the Republic of Slovenia a@opon its session of May 20, 2008 the
new penal code (hereinafter PC-1) which entered fatce on the 1st November 2008. PC-I
has brought the number of modifications and reprssa radical reform of substantive
criminal law in the Republic of Slovenia. With reddo the fact that PC-I constitutes a legal
basis for the regulation of liability of legal pers for criminal offences, it was necessary to
amend also the act, regulating the liability ofdegersons. The Amendment to the Act on
Liability of Legal Person for Criminal Offences (eeafter ALLPCP-B) was adopted by the
National Assembly of the Republic of Slovenia ansession of June 17, 2008 and entered
into force on the 1st November 2008, the same ameC-I.

Before presenting provisions of the amended ActLiamility of Legal Person for Criminal
Offences, it seems reasonable to have a brief dwoliews concerning the liability of legal
persons in criminal law.

2.VIEWS CONCERNING THE LIABILITY OF LEGAL PERSONS IN CRIMINAL
LAW

Recognition of legal personality granted to vari@associations in the field of civil and
commercial law has had an impact on the developwiettte liability of legal persons in the
administrative penal law and later on also in cn@hiaw.

In studying the liability of legal persons beyohe tivil law, authors deal with the number of
guestions, among which are the following ones:t iseicessary in order to limit a deviant
behaviour of legal persons, to introduce besidéviddal criminal responsibility of natural
persons also a liability of legal persons; whatstibates the grounds for the liability of a legal
person in criminal law; are the liability of legpkrsons for a criminal offence and the
criminal responsibility of a natural person in wéar way relatet! It has nevertheless to be
said that the liability of legal persons for difat sorts of criminal offences is known
practically in all legal systems, although there anportant differences in the ways of
limiting a deviant behaviour of legal perséns

European legal systems mostly deal with devianabielir of legal persons in the frame of
administrative penal law, because the principlefunucrimen nulla poena sine culpa and
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societas delinquere non potest present the mataabdo the liability of legal persons in the
field of criminal law. Yet, even in these systentsere are an increasing number of
professionals who are in favour of the idea ofiligbof legal persons and their punishment.
On the other hand, the liability of legal persomgar from being strange to systems based on
common law. Differences between systems are maiaé/ to the particularities of systems
themselves.

In spite of differences between systems, it is needess common to all of them that they
know in one or another form the liability of legaérsons for criminal offences. In most
systems, a debate is actually focused on the isguether a perpetrator of offence can only
be a natural person and whether legal persons lsanhave their own will and can be

therefore a subject of liability for criminal offees.

Some legal systems still insist on the argumerttahly a man as a natural person is capable
of expressing his will and provoking the prohibitednsequences; for this reason, legal
persons cannot be held liable for criminal offencése majority of legal systems have
already conformed to the demand of punishing Ipgatons alone for criminal offences. In
these legal systems, there have been some attemptie in positive law, to establish
conditions for indirect (i. e. derivative) liabyitof legal persons for criminal offences, which
is also a basis for the imposition of criminal d&ms. A ground for the liability of legal
persons is still a criminal offence of a naturalso®, committed in favour of the legal person
and on its account. Yet, a small number of legatesys recognise to legal persons the
attribute of active subject of a criminal offencéhnits own will, which is a ground for their
direct (autonomous, independent) liability for arenal offence.

The question, which is also important in connectiath the liability of legal persons for
criminal offences, is whether the liability of ldgpersons is merely objective or is it
necessary to establish for the liability of a legatson also certain subjective elements. All
further theoretical considerations regarding taeility of legal persons for criminal offences
namely depend upon the answer to this question.

Although there is an important difference betwesa grounds of direct and indirect liability

of legal persons for criminal offences, they haewartheless in common the fact that we
cannot speak about a collective liability of allmigers of community for the conduct of one
of them. A legal person acts as an autonomous Bggkct, since the court will impose a
criminal sanction on legal persons themselves astdon their members. It is therefore a
matter of an entirely autonomous liability of adégubject with its proper legal personality,
which in no case excludes the individual crimiregdponsibility of those natural persons who
participated in the commission of criminal offehce

Different views on the liability of legal personseagpresent also in Slovenia. Some of the
professionals oppose to this responsibility, wbileer defend it. Among the strong opponents
of a criminal responsibility of legal persons iofessor Ljubo Bavcon, who considers that it
IS necessary to make a distinction between notiohscriminal responsibility and

punishability. Criminal responsibility is a commdngher concept of sanity and guilt.

According to the nature of things, a legal persannot have a subjective attitude towards a
criminal offence. As far as concerns legal pessome can therefore speak only about
punishability and not of a criminal responsibildf/legal persons. Punishability is based on a
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criminal offence, committed by a criminally respitnhs person as a representative of a legal
person. According to the Penal Code (of the RepudflSlovenia), criminal responsibility can
be only individual, even in cases when several [geopmmit together a criminal offenée.

It is clear that Professor Bavcon proceeds from dlassical Savigny's theory on fiction,
according to which a legal person does not havewts will and therefore cannot have a
guilty mind regarding a criminal offence and itsnsequences. Professor Bavcon does
recognise the punishability of legal persons, yetdbes not argue what is a ground of this
punishability. A definition, that punishability ¢égal persons is based on the criminal offence
of a criminally responsible person as a represeetatf the legal person, does not say
anything, since the punishability can be based onlyesponsibility, which in the opinion of
Professor Bavcon, cannot be attributed to a legedgm as it does not have its own will. Even
if we tried to justify the punishability of legakpson by the liability of a legal person for the
conduct of its representative, the outcome wouldhbeertheless the same. It is true that
a legal person cannot have a guilty mind in cladserms, while a strict liability, according
to the Penal Code of the Republic of Slovenia, thase the principle of liability for guilt,
cannot be a ground for the imposition of sentemeceafcriminal offence. CP-1 abandoned a
notion of criminal responsibility and introducednation of guilt, which is based on the
liability for guilt.

Among the strongest advocates of the liability efdl persons for criminal offences we
should mention Professor Ivan Bele and ProfessdjaNleisinger, who both contributed a
lion's share to the formulation of this Bill. Reasdor the introduction of liability of legal
persons for criminal offences will be analysedhe presentation of the Act on Liability of
Legal Person for Criminal Offences.

3.ACT ON LIABILITY OF LEGAL PERSON FOR CRIMINAL OFFEN CES’

The act is divided into five sections: fundamermabvisions, general provisions, special
provisions, procedure, and transitional and fimalsions.

The Act on Liability of Legal Person for Criminalfflénces — Official Consolidated Text

(hereinafter ALLPCO- OCT) has introduced accesdiaility of legal persons; in the first

article of this Act it is explicitly specified thainder conditions pursuant to Article 33 of the
Penal Code, not only a perpetrator, but also al Ipgeson shall be liable for a criminal

offence. The Amendment to the Act on Liability oédal Person for Criminal Offences
(hereinafter ALLPCO-B) refers in the first artide Article 42 of the PC¥ and modifies

a text of the first article in the following wayUhder conditions, specified in this Act,

pursuant to Article 42 of the PC-1, a legal perstrall be criminally responsible for

a criminal offence.” Even a provision amended lkkat, preserves the accessory liability of
legal persons, because it is explicitly stipulatedthe first paragraph of Article 42 that

criminal responsibility shall be established agaiaslegal person for a criminal offence,
which was committed by a perpetrator in the nanmepehalf of or in favour of the legal

person; it is clearly set out in the act, regulgtthe liability of legal persons for criminal

8 Bavcon-Selih et al.: pp.145-146.
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offences, that it is a legal person who shall bBblé for this act. A provision, formulated like
that, gives more stress to the autonomous (indegpendability of legal persons for criminal
offences. Accessory liability of legal person isakvident from provisions, governing the
proceedings. The article 27 of ALLPCO-OCT has bamended by ALLPCO- B, completing
this article by a paragraph 4, in which it is sfiedi that the court can decide, on the ground
of weighty reasons or for the reasons of expedietacgxclude until the end of the main trial
the proceedings against the legal person and tatenih separately. In the article 28 of
ALLPCO- OCT itis set out that the state prosecutay decide to not request the initiation of
criminal proceedings against the legal persomefdircumstances of the case show that this
would not be expedient, because the legal pergmrtcipation in the criminal offence was
insignificant, because the legal person does na# hay property or has so little property that
this would not even suffice to cover the costs lnd proceedings, because bankruptcy
proceedings have been initiated against this lpgeton, or because the perpetrator of the
criminal offence is the sole owner of the legalgoer against which it would be necessary to
initiate proceedings. However, accessory liabiiifylegal persons is not general, but applies
only to those criminal offences which are explicitlefined in this Act. Besides, the Act also
has to provide for a penalty or for any other cnatisanction which may be imposed on a
legal person.

The Article 2 of the Act provides for the possityiliof restriction in the liability of legal
persons for criminal offences only to a certainetyyf legal persons. After the model of the
French Code Pénal, a liability for a criminal offenis excludett for the Republic of
Slovenia and local self-governing communities gsll@ersons.

In Article 3 is regulated a territorial validity dhe Act. It is understandable that the Act
applies to domestic and foreign legal persons fioninal offences committed on the territory

of the Republic of Slovenia. Nevertheless, a qoasis whether and to what extent this Act
can apply to acts committed abroad. Many of for@guntries does not know the institute of
liability of legal persons for criminal offence®rfthis reason the applicability of the Act for

offences committed abroad would mean an unjustifitithgement upon a foreign repressive

authority, which would also undermine the principldlum crimen, nulla poena sine lege. A

proposer of this Act has obviously been aware eg¢hproblems and limited for this reason
the applicability of the Act to criminal offencesmmitted abroad only to cases, when the
active and passive subject of a criminal offen@ samultaneously subject to domestic legal
order. The applicability of the Act for the criminaffences which were committed abroad is
set out only to a degree, strictly necessary tagmethe legal person to avoid the liability for

a criminlgl offence by a simple displacement of ericommission to the territory of a foreign

country:.

The Article 4 deals with the grounds for the liglibf a legal person. A legal person shall be
liable for a criminal offence committed by the patmator in the name of, on behalf of or in
favour of the legal person in the following cases:

1.if the committed criminal offence means carryingt @n illegal resolution, order or
endorsement of its management or supervisory bopdies

™ In the French Code Penal the liability of the Satexcluded in Article 121-1.

12 For more detail, see the explanation to Articlef $he Bill, Porgevalec Drzavnega zbora RS, Year XXIII, no.
30/97, p. 28.



2.if its management or supervisory bodies influent®eel perpetrator or enabled him to
commit the criminal offence;

3.if it obtains by a criminal offence an illegallygperty gain or objects gained through a
criminal offence;

4.if its management or supervisory bodies have onitteligatory supervision of the
legality of the actions of employees subordinatthem.

This provision is very important, because it intksathat a legal person shall not be held
liable only for a perpetrator’s act, but that itllity rests on its own grounds. A legal person
is liable due to its own contribution to the prateldd consequence or the maintenance of
illegal situation, resulting in a prohibited conseqce. Although a legal person cannot
actually carry out the acts of natural personsneéefin the penal code as criminal offences, it
does not mean that a legal person cannot consligiezahtribute through its bodies to the
commission of a criminal offence. In fact, suchsaufta legal person as the abuse of power or
omission of necessary supervision represent a dgrdan the recrimination and for the
independent liability. This ground for recriminatiandicates that we cannot speak of
objective liability, but rather of a special forni criminal responsibility, adjusted to legal
persons.

Since a legal person has its own ground of liaghilits liability for a criminal offence is
accessory and limited. A legal person is liableif®rown contribution to a criminal offence;
that means that it is not necessary for establishis liability and punishability that a
perpetrator would be guilty too. It is quite enoufyjh perpetrator’ acts objectively constitute
elements of a criminal offence, the commission biclwv has been enabled also by the actions
of the legal person’s bodies.

The Article 5 of the Act defines the limits of thiability of legal person for a criminal
offence. The liability of a legal person does naqgtude the criminal responsibility of natural
persons or responsible persons for the commitiedral offence. A legal person is liable for
a criminal offence also in the case when a perfmetizas not been found guilty or when a
criminal offence was committed under the legal peisduress or threats. A legal person can
be liable for criminal offences committed out ofghgence only under conditions that its
management or supervisory bodies have omitted @ssacy supervision of the legality of the
actions of employees subordinate to them. In tlisecthe legal person may be given a
reduced sentence. If a legal person has no ottr besides a perpetrator who could lead or
supervise the perpetrator, the legal person slealidble for the committed criminal offence
within the limits of the perpetrator’'s guilt. In cu cases the liability of a legal person is
accessory in the whole.

In subsequent articles of the first section of gleaeral part, the Act regulates the liability in
the case of change in the status of a legal persamicularities of necessity and criminal
attempt in connection with the liability of legaknsons for criminal offences, collective
criminal offence, complicity of legal persons ahe general reasons for reducing a sentence
or the withdrawal of a sentence.

In the second section of the general part, the gkowides for the sentences and other
sanctions for legal persons. The following senterita@ve been provided for legal persons in



the ALLPCO- OCT: a fine, expropriation of propeetgd winding-up of legal persdf.This
provision has been amended by ALLPCO-B by addirgaacessory sentences: a prohibition
to participate in public tenders and prohibitiortrexde with financial instrumenté It is clear
from this provision that the Act provides for a dégerson three types of sentences of
deprivation of property as principal sentences;esihis not possible to punish a legal person
by any other type of sentence. Accessory sentanegsbe imposed by the court for criminal
offences against economy and criminal offences afruption involving officials. By
imposing accessory sentences, a court can prahipdrticipation in public tenders for the
period from three to ten years and trading witlaficial instruments for the period up to eight
years.

Principal sentences, safety measures and legaégoesces of conviction do not cover two
areas, which could be put to profitable use byll@gasons for the commission of criminal

offences; they are participation in public tendarsl trade with financial instruments. A

legislator has estimated that the best way tdHi# gap would be the enactment of two new
accessory sentences, which would enable a famdtdtirm of sentencing legal persons,
besides imposing on them a principal sentences Hlso important that the imposition of

accessory sentences is not conditioned by a dawbesth is a prerequisite for the imposition

of safety measures.

In Article 13 it is stipulated that a fine which ynbe prescribed, may not be less than 10.000
euro and not more than 1.000.000 euro. In the o&dbe legal person’s criminal offence
having caused a damage to another’s property, tirediegal person having acquired illegally
gained benefit, the highest limit of the fine impdsnay be two hundred times the amount of
such damage or gain.

Expropriation of property is regulated by Articl&.1Half or more of the legal person’s
property or its entire property may be expropriatéstpropriation of property may be
imposed for criminal offences for which a sententéive years’ imprisonment or a heavier
sentence is provided for.

Winding-up of a legal person is set out in Artidle. It may be imposed if the activity of the

legal person was entirely or predominantly usedtliercommission of criminal offences. In

addition to the winding-up of a legal person, treurt may also impose a sentence of
expropriation of property. By sentencing a legailspa to winding-up, the court shall also
propose the initiation of the liquidation proceeagin Creditors may be paid off from the

property of the legal person sentenced to windipg-u

Article 16 regulates the fixing of sentence anddet17 the suspended sentence imposed to a
legal person.

In Article 18 it is stipulated that the court magpose for a criminal offence of legal person,
in addition to the safety measures of the confisnabf objects pursuant to Article 73 of the
PC —I, also a safety measure of the publicatiomddgement and the prohibition of a specific
commercial activity.

13 Article 12 of ALLPCO- OCT.
14 Article 6 of ALLPCO- B.



A safety measure of the publication of judgemeraidbe imposed by the court in the case
when it would be beneficial for the public to béoirmed of the judgement, and especially if
the publication of judgement would contribute tedwdanger to life and health of people or
to protect safety of traffic or some economic gbdod.

A safety measure of prohibition of a specific comerad activity to a legal person is regulated
in Article 20. The purpose of this safety meassrprohibiting a legal person from producing
certain products or doing business in certain psemjior prohibiting a legal person from
involving itself in certain transactions in traffiof goods and services or with other
commercial transactions. This measure may be ingpbgehe court on a legal person, if its
further involvement in a given commercial actiwtypuld present a danger to life and health
of people or be harmful to the commercial and faianbusiness of other legal persons or to
the economy, or if a legal person has already Beatenced in the last two years for the same
or similar criminal offence. This safety measureyrba applied for a term of six months to
five years, to run from the time the judgement lbees legally binding.

A legal person can suffer legal consequences ofiction, even if a fine was imposed orft.
Legal consequences of conviction which may come #ftect for a legal person are the
following: 1. prohibition of activity on the basaf licences, authorisations and concessions
obtained by state bodies; 2. prohibition of acduisi of licences, authorisations or
concessions which are granted by state bddies.

Article 22 regulates limitation. Limitation of crimal prosecution of a legal person shall be
reckoned with regard to the sentence which maynteccordance with the law imposed on
the perpetrator of the criminal offence. In the oset paragraph the limitation of the

implementation of sentence is set out and in thed tharagraph, the limitation of the

implementation of a safety measure.

Equally important is Article 23, stipulating to dpjpo legal persons the respective provisions
of the general part of Penal Code, unless provadledrwise in this Act.

In a special part of the Act are defined those rahoffences for which a legal person can be
liable and provided sentences for criminal offendegal persons may be liable for criminal
offences from the special part of PC and respdgtiv€-1 and for other criminal offences, if
so provided by the Act. In Article 25 of this Actealisted all criminal offences from the
special part of PC and respectively PC-I, for whadkegal persons can be held liable.

The section four of the Act regulates particulastof the proceedings against the legal person
for the criminal offence which was committed. Itsst out in the Act that it is suitable to
apply in the proceedings against the legal persenprovisions of the law, governing a
criminal procedure, even if proceedings have bemmlected only against a legal person,
unless it is otherwise specified in this Agt.

15 paragraph 1 of Article 19 of ALLPCO- OCT.

1% paragraph 2 of Article 99 of PC explicitly stiptga that legal consequences of conviction canniecimto
existence incident to the imposition of a fine. &kathe same provision is provided for in paradrap of
Article 78 of PC-I.
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The Act proceeds from the principle of the unitypobcedure. Proceedings against the legal
person shall be as a rule initiated and carried together with proceedings against the
perpetrator for the same criminal offence. In wafiproceedings, a single charge is laid
against the accused legal person and the accuseetnator, and a single judgement is given.
Proceedings against the legal person alone maynleiratiated or carried out in the case
when it is not possible to initiate or carry oub@eedings against the perpetrator for reasons
specified by law, or when proceedings have alrdsn carried out against the perpetrator.

In contrast to the Code of Criminal Procedure, Whias introduced as a basic principle a
principle of legality of criminal prosecution, thsct introduces for the prosecution of legal
person a principle of expediency. It is stipulaiedrticle 28 of the ALLPCO- OCT that the
state prosecutor may decide not to request thation of criminal proceedings against the
legal person if the circumstances of the case shavthis would not be expedient because
the legal person’s participation in the criminafesice was insignificant, because the legal
person does not have any property or has so fitdperty that this would not even suffice to
cover the costs of the proceedings, because backrypoceedings have been initiated
against the legal person, or because the perpetfitioe criminal offence is the sole owner of
the legal person against which it would be necgdsainitiate proceedings.

Other provisions are more or less technical andlatg particularities of the proceedings
against the legal person (for example, appointroéatlegal representative of a legal person,
disqualification of a legal representative etc.)

4. CONCLUSION

Liability of legal persons for criminal offencesshbeen slowly, but without fail, making its
way to the legislations of European countrieshi; letherlands, the liability of legal persons
for criminal offences has been provided for by ecsql act since 1951 and set out in the penal
code sincel976. In the last twenty years, many tc@snhave introduced legal persons into
their criminal law, among them the following Eura@pecountries: Portugal in 1984, Sweden
in 1986, Norway in 1991, Island in 1991, Francd®94, Finland in 1995, Denmark in 1996,
Belgium and Slovenia in 1999, Hungary in 2001, 3eitand in 2003, Croatia in 2004, and
Austria in 2005°. Countries which belong to the common law systemjnly know the
liability of legal person for criminal offences the form of “corporate liability”, which is to
some extent different from the continental one.

The institution of liability of legal persons foriminal offences has also been recommended
by several international legal instruments. The @aitee of Ministers of the Council

of Europe has already in 1988 adopted the Recomatiem no. R (88) 18 with the title
“Liability of Enterprises Having Legal Personalityr Offences Committed in the Exercise of
Their Activities”. In this document, a similar rdgtion has been recommended as provided
for in the presented Act. This general recommendatvas followed by the number of

9 Article 27 of ALLPCO- OCT. This article has beeompleted by a paragraph 4 of the ALLPCO- B, which
specifies that on the ground of weighty reasonfoothe reasons of expediency a court can decidexettude
until the end of the main trial the proceedingsiagiahe legal person and complete it separately.

2 Deisinger M.: Odgovornost pravnih oseb za kazudiggmnja: p.26 Eidam G.: pp.39-43, 45-46, 48-49 5®d
54,



documents of the Council of Europe, containing enaed to introduce the liability of legal
persons for criminal offences.

European Union has a similar attitude towards pmsblem, stressing in the number of
documents a need of enacting the liability of legatsons for criminal offences. In its
programme of common action from February 1977,Gbencil of European Union clearly
declared in connection with the fight against ate/lslave trade and sexual exploitation of
children and minors that in cases when these asts been committed in the name, on behalf
of or in favour of a legal person, the latter hiso do be liable for these acts. A liability of
legal persons for criminal offences is even moezisely specified in the Additional Protocol
to the Convention on the Protection of the Europ@ammunities’ Financial Interests from

July 26, 1995. The entire second section of theédeab deals with the liability of legal
persons for economic criminal offences to the phieg of the European Union. A content of
articles 2, 3, and 4 concerning grounds of liapils practically identical to the Slovene Act
on Liability of Legal Persons for Criminal OffencésRecently, practically all documents of
the European Union, dealing with criminal law, @ntalso a demand upon the liability of
legal persons for criminal offences.

Trends of development indicate that the liabilifylegal persons for criminal offences will
have to be regulated by all Member States of thenCib of Europe and European Union.
Grounds of liability of legal persons yet indic#ibat it is not a question of strict liability, but
rather of a special form of criminal responsibiliggapted to legal persons.
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